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Past  L 

OvBE  acvcn  ycais  have  ptMed  saoe  I 

Comt,  in  Sradenon  v.  The  PeoossrhraBk  Coal  ( 

tcvcucd  tbdr  pcevions  dcdiioui  ia  tbe  suae  eve."    TW 

final  jndgmciit  of  the  eomt  has  heca  comhieted  hi 

moic  xeoent  cases  and  at  this  lapse  of  thne  the  ] 

«f  the  dedsaon  may  he  inpartialljr  and  critically  eonsidcied. 

The  fiicts  are  well  known.    To  icheane  Acm  hricfiy 

we  find  that  the  plaintifi;  Sandenon,  piirehssid  In  iM0  n 

tnct  of  land  within  the  lindto  of  the  dty  of  Scnntai 

Huoogh  which  flowed  **  Meadow  Biook,**  a  scfcn-lBa  wide 

sttcam  of  excellent  water.     The  plidntiff  was  in  pait 

indaoed  to  pnidiase  his  land  on  aoeovnt  of  this  sttcaa,  the 

condition  of  !which  he  uifcstigaled  with  somc  eve.    He 

toflMke  ponds  for  ice  and  fishy  and  nsedtfK  water  in  his 
Mork.at,tsf(ittQ. 
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home  for  domestic  and  citlitian-  purposes.  A  few  years 
thereafter  the  defendant  corporation  sunk  their  shaft  and 
drove  several  tunnels  in  their  land  which  comprised  some 
1600  acres,  situated  on  the  same  stream  about  three  miles 
above  the  plaintifTs  residence.  Water,  contaminated  and 
polluted  by  the  coal  and  minerals,  not  only  flowed  from  the 
drifb(,  but  also  collected  in  this  shaft  from  which  it  was 
pumped  to  the  surface  and  conveyed  by  a  ditch  or  conduit 
to  th^Gyiisy  Cirove  swamp  on  the  defendant's  land,  through 
which  the  Meadow  Brook  flowed.  As  a  consequence  the 
water  of  this  stream  became  acid  and  unfit  for  use ;  the 
fish  in  the  stream  were  killerl ;  the  trees  along  its  bank 
died ;  the  water-pipes  were  corroded ;  and,  finally,  in  1875, 
the  plaintiff  abandoned  the  use  of  the  water  and  used 
instead  the  water  supplied  by  public  w*ater-works.  The 
plaintiff  thereupon  brought  an  action  of  trespass  on  the 
case  to  recover  damages. 

Upon  the  first  trial  the  court  entered  a  non-suit,  on 
the  ground  that  the  discharge  of  the  mine  water  was  neces- 
sar>'  and  was  conducted  without  negligence  or  malice,  and 
that  the  plain tifTs  damage  was  ifamnum  absque  injnria. 
The  Supreme  Corrt  was,  in  1878,  composed  of  Agnew, 
C.  J.,  and  SiiARSwooD,  Mbrcur,  Gordon,  Paxsom, 
Trunkby  and  Woodward,  JJ.  Before  these  judges  it  was 
forcibly  argued  in  behalf  of  the  plaintiff  in  error,  that  the 
mining  of  anthracite  coal  could  not  be  carried  on  in  any 
other  way.  That  the  coal  lies  at  great  depth  beneath  the 
surface  and  cannot  be  mined  without  driving  tunnels  or 
shafts  into  the  ground ;  that  the  collection  of  acidulated 
mine  water  was  inevitable ;  that  the  mines  are,  and  neces* 
sarily  must  be,  freed  from  this  water  by  pumping  them  out; 
that  the  water  so  removed  must  find  its  way  to  the  surface 
streams ;  that  the  ordinary  rules  which  prohibit  the  fouling 
of  streams  by  a  riparian  owner  could  not  be  applied  in  such 
a  case  without  destroying  one  of  the  greatest  industries  of 
the  State  and  prohibiting  the  owners  of  mines  from  the 
ordinary  development  of  their  property. 

Justice  Woodward   delivered    tiie  opinion    of  the 
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majority  of  the  court  (Justice  Paxsox  dissenting).  It  was 
held  with  great  reason  that  the  magnitude  of  the  interests 
involved  should  not  lead  to  the  **  relaxation  of  legal  liahili- 
ties  and  the  remission  of  legal  duties,*'  although  **  the  pro- 
prietors of  large  and  useful  interests  should  not  be  hampered 
or  hindered  for  frivolous  or  trifling  causes.**  But  the  case 
was  considered  to  fall  within  the  general  rule  that  a  ripa- 
rian owner  had  no  right  to  injure  the  quality  of  the  water 
to  the  detriment  of  others,  and  stress  was  laid  upon  the 
defendant's  use  of  **an  artificial  water-course  from  the 
mines  to  ^leadow  Brook.** 

Upon  this  latter  point  the  writer  will  observe  altliough 
the  water-course,  or  conduit,  in  question  appears  to  have 
been  laid  from  the  shaft  to  the  swamp  in  which  Meadow 
Brook  took  its  rise  that  the  water  would,  in  all  probability 
and  almost  certainly,  have  flowed  there  anyway.  One  of  the 
plaintifiPs  witnesses,  an  engineer,  testified  on  the  second 
trial '  that  it  might  ha\'e  been  thrown  into  Little  Roaring 
Brook,  but  would  not  have  flowed  there  naturally,  if  emp- 
tied on  tlie  ground  at  the  head  of  the  shaft.  Indeed,  San- 
derson himself,  a  civil  engineer  by  profession,  testified  on 
cross-examination  in  the  second  trial :'  **Q.  Where  could 
The  Ptansylvania  Coal  Company  have  taken  the  water  to 
if  the>'  liadn*t  let  it  run  into  Meadow  Brook?  A.  They 
conld  ver>'  easy  take  it  across  to  the  water  shed,  northeast 
of  Meadow  Brook,  going  down  toward  Ol>'phant*' 

Of  course,  such  a  proceeding  would  only  result  in  a 
change  of  plaintifis  to  a  riparian  owner  on  the  other  stream 
who  conld  complain  with  justice  that  an  artificial  water* 
course  was  used  to  pollute  his  stream.  Indeed,  to  throW 
the  water  *'  toward  Olyphant  **  would  require  it  t9  be  piptd 
aaws  Meadow  Brook,  its  natural  drain. 

"Q.  How  far  would  they  have  been  obliged  to  have 
dug  a  ditch  to  carry  the  water  into  Eddy  Brook?  A.  I 
wonldn*t  say  to  the  brook.  I  only  have  reference  to  the 
other  side  of  the  hilL 

*Rcooid,  p|».i^^i40w 
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**  Q.  The  other  side  of  the  hill  then— the  divide  ?  A« 
Well  I  should  think  1500  feet  would  carry  it ;  it  might  be 
aooa     X500  to  aooo  feet,  I  should  think,  would  carry  it 

**Q.  Wouldn't  a  ditch  dug  firom  the  shaft  toward  the 
divide  cross  the  Meadow  Brook?  A.  Yes,  sir;  if  dug 
direct 

*'  Q.  Then  they  would  have  been  obliged  to  put  an 
aqueduct,  or  something,  in  to  get  water  across  Meadow 
Brook  ?  A.  A  flume  would  have  carried  it  across ;  pipes 
would  have  carried  it  over. 

*'Q.  Water  cast  on  tlie  ground  at  the  point  where  it 
is  dischaiged  from  Gipsy  Grove  Breaker  would  run  into 
Meadow  Brook  without  any  ditch,  wouldn't  it?  A.  Yes, 
sir ;  if  it  didn't  waste  away  in  the  ground. 

*'  Q.  This  Gipsy  Grove  Breaker  is  located  on  the  edge 
of  the  swamp;  isn't  it?    A.  Yes,  sir. 

**  Q.  So  any  water  put  into  the  swamp  would  naturally 
. go  into  Meado^  Brook?    A.  Yes,  sir. 

"Q.  So  that  the  digging  of  this  ditch  1000  feet  long 
is  of  no  consequence  as  to  getting  the  water  into  Meadow 
Brook  ?  A.  It  is  more  direct ;  it  gets  in  quicker  and  gives 
it  no  chance  to  waste." 

As  the  report  of  the  case  does  not  clearly  give  the  facts 
in  relation  to  the  '*  water-course "  the  writer  feels  that  no 
apology  is  due  for  the  above  extract  from  the  plaintiflPs 
testimony. 

While  the  opinion  of  Justice  Woodward  would  give 
the  reader  the  impression  that  the  injury  complained  of 
would  not  have  occurred  save  for  the  **  artificial  water- 
course from  the  mines  to  Meadow  Brook,"*  it  clearly 
appears  that  no  substantial  difference  was  thereby  occa- 
sioned in  tne  result 

Justice  Woodward,  however,  appears  to  have  con* 
sidened  the  case  in  this  respect  analogous,  <.  ^.,  to  Wood  v, 
Sutlifie,*  where  the  waste  water  of  a  dye-works  was  pumped 
into  a  stream  which  it  befouled ;  and  to  Barclay  r.  Com- 

>  86  Pa.  St.  4061 
»i6jwtot,7S- 
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moowealth,'  where  the  wash  from  a  hon-yaid  vm  pcf> 
mitted  to  escape  into  a  firing  dedicated  hf  the  Pans  lo 
the  use  of  the  town  of  Bedlbfd.  His  opinioii,  howevcf^ 
VIS  caielenly  written  and  was  afteiwiid  seveidjr  criticised 
in  aignment :  Thos,  Smith  9.  Kenrick,*  stated  to  he  ef 
doahtliil  valne  was»  on  the  oontmy,  applied  by  Agitsw,  J^ 
in  Locust  Mountain  Ca  r.  GonelL*  Fletcher  v.  Rylands^^ 
is  quoted  as  oontainins^  references  not  mntajncd  in  iL 
DsmfAH.  C  J^  is  quoted  as  having  held  in  Mason  p.  Hill,* 
what  he  expccssly  says  was  merely  the  plaintiff^s  contention 
in  the  case;  and  the  injunction  in  Wood  9.  Sutlifie,*wia 
sud  to  have  been  gnntRsd  when,  in  iact  it  had  been 
reniseo. 

The  judgment  of  the  court  bdow  was  reversed  and  a 
new  trial  awarded-  All  the  justices  concurred,  save  Jus- 
tice Paxsok,  who  delivered  a  dif  nting  opinion^  renunk- 
able  for  its  vigor  and  breadth.  Said  he: '*Thepopuhition, 
wealth  and  improvements  (of  the  micing  region)  are  the 
result  of  miniag,  and  of  that  alone.  The  plaintiflh  knew 
v^ien  they  pordiased  their  property  that  they  were  In  a 
miwing  region  i  they  were  m  a  dty  bom  of  mining  opera- 
tionsi  and  which  had  become  ridi  and  populous  as  the 
result  therepfl  They  knew  that  all  the  mountain  streami 
in  that  section  were  afectcd  by  mine  water  or  were  Uahle 
to  be.  Having  enjoyed  the  advantages  which  coal  mining 
confers  I  see  no  great  hardship  nor  any  violence  to  equity 
in  their  also  accepting  the  inconvenience  necessarily  tcsnlt- 
tag  from  the  bosinessL'*  Oontinumg,  the  kamed  Justice 
signed  that  the  defipndant  had  a  rig^t  to  mine  its  coal  and 
that  it  had  a  rifi^t  to  free  its  mine  of  water  by  pumping  if 
necessaiy,  for  otherwise  no  mine  can  be  opouted.  This 
nght  is  **a  rig^t  of  piupeity  wfaidi,  when  duly  i 

•9rUliu.S47- 
•UB^tBs^sSBi 

*« w.  x.  c,  sot ;  la  >^  at.*  iji' 
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begets  no  responsibility.**  Mining  operations  may  destroy 
the  springs  upon  a  neighbor*s  land  by  interfering  with  the 
natural  subterranean  flow,  and  sinking  one  well  may  drain 
another.  Agricultural  and  mining  operations  may  increase 
the  volume  of  water  without  occasioning  an  actionable 
injury,  and  the  impurity  necessarily  occasioned  by  such 
operation  should  give  no  right  of  action.  If  this  were  not 
so,  mines  could  not  be  operated  except  by  consent  of  the 
riparian  owners.  In  other  words,  "the  trifling  inconveni- 
ence to  particular  persons  must  sometimes  give  way  to  the 
necessities  of  a  great  community.  Especially  is  this  true 
where  the  leading  industrial  interest  of  the  State  is  involved, 
the  prosperity  of  which  affects  every  household  in  the 
Commonwealth.** 

The  second  trial  resulted  in  a  verdict  for  the  plaintiff 
for  $25a  Plaintiff  and  defendant  each  took  a  writ  of  error. 
The  defendant*s  writ  was  first  heard.*  Acnew,  C  J.,  had 
retired  from  the  bench,  and  Woodward,  J.,  had  died.  The 
case  was  argued  before  Sharswood,  C.  J.,  Mbrcur,  Gor- 
DON,  Paxson,  Trunkbv  and  Stbrrett,  JJ.  It  was  urged 
in  behalf  of  the  coal  company  that  their  disposition  of  tlie 
mine  water  had  been  according  to  universal  custom  and 
common  consent  ever  since  coal  mining  was  begun ;  but 
the  Supreme  Court  held  that  such  a  custom  would  be 
unreasonable  and  unlawful,  and  affirmed  the  judgment  in 
an  opinion  by  Gordon,  J.,  which,  it  may  be  said,  added 
nothing  to  the  previous  decision.  Justice  Paxson  again 
dissented,  and  with  him.  agreed  Justice  Stbrrett,  who 
had  taken  his  seat  on  tlie  bench  since  the  first  decision  had 
been  rendered. 

Had  the  plaintiff,  Sanderson,  been  satisfied  with  the 
amount  of  the  verdiot,  this  second  decision  would  have 
been  final.  But  the  lower  court  upon  the  trial  of  the  case 
had  permitted  the  defendant  to  show  "in  mitigation  of 
damages  **  that  the  mining  of  coal  was  below  water  level ; 
that  water  was  necessarily  encountered,  and  that  the  de- 
fendant worked  its  mine  in  the  ordinary,  reasonable  and 

'  941^  at,  y»  (1880). 


THB    NATURAL    USB    OP    LAND.  f 

proper  method.  This  admission  of  testimony  and  certain 
instructions  on  the  question  of  damages  were  assigned  for 
error  and  held  enoneous  hy  the  Supreme  Court,  Justice 
Trcnkey  deli\'ering  the  opinion,  in  which  he  spoke  approv- 
ingly of  the  former  rulings  of  the  court  upon  the  main 
question. 

Tlie  Supreme  Court  had  thus  in  three  opinions  held 
that  the  plaintiff,  Sanderson,  was  entitled  to  recover  dam- 
ages for  the  pollution  of  the  stream  through  the  mining 
operations  of  the  coa!  company,  and  the  case  was  tried  for 
a  third  time  before  a  jury.  The  defendant  asked  the  Court 
to  chaige  that :  **If  the  jur>'  believe  from  the  e\-idence 
that  It  was  impossible  for  the  defendant  to  mine  its  coal  on 
its  lands  along  this  stream  without  discharging  the  mine- 
water  from  its  mines,  and  that  the  mining  was  done  without 
malice  or  negligence,  and  that  no  foreign  substance  was 
introduced  into  the  mine-water  by  the  defendant,  and  that 
when  the  mine-water  was  so  discharged  it  followed  the  law 
of  gravity  as  directed  by  the  natural  conformation  of  the 
land,  and  flowed  by  a  natural  flow  into  this  stream  and 
thence  through  the  plaintiff''s  propert)',  then,  even  if 
thereby  the  plaintiffs  were  damaged,  it  is  a  damnum  absque 
ittjun^y  and  plaintifis  cannot  recover.*' 

The  Court,  in  very  proper  conformity  with  the  decisions 
of  the  Supreme  Court,  refused  so  to  charge  the  jury,  and  a 
verdict  wais  rendered  in  favor  of  the  plaintiff*  for  $2872.74. 

The  situation  was  extremely  serious  for  the  coal  com- 
pany. Th6  verdict  was  a  large  one  in  itself,  and  every 
riparian  owner  had  an  eqn^l  right  with  Sanderson  to  bring 
an  action. 

Sanderson,  himself,  might  bring  other  actions  to 
recover  subsequenUy  accruing  damages,  and  it  needed  no 
prophet  to  predict  the  time  when,  in  Justice  Paxsok^s 
phrase,  ''the  subsequent  verdicts  would  be  such  as  to 
empty  the  cash-box  of  any  ooall  compipy  and  make  mining 
pnictically  impossible.*'  Indeed,  it  is  more  than  likely,  as 
Clark,  J.,  observed,"  that  the  plaintiff;  having  thus  esUb- 

*  113  P^  St.,  144. 


8  TBB    NATURAL    USB   OP    LAlia 

lished  his  right  at  law,  could  ask  a  Court  of  Bquity  to 
enjoin  its  continued  violation. 

It  was,  therefore,  detennined  to  make  a  last  endeavor 
to  induce  the  Supreme  Court  to  reconsider  their  decision 
and  to  establish  a  rule  more  favorable  to  the  coal  mining- 
industry  so  closely  connected  with  the  prosperity  of  the 
Commonwealth. 

The  Court  was  now  composed  of  Mbrcur,  C  J.,  Gor- 
don, Paxson,  Trunkby,  Stbrrbtt,  Grbbn  and  Ci«ark, 
JJ.  Of  these,  Gordon  and  Trunkby,  JJ.,  had  already 
delivered  opinions  favorable  to  the  plaintiff.  Paxson  an4 
Stbrrbtt,  JJ.,  had  dissented  in  favor  of  the  defendant 
Mbrcur,  C  J.,  had  agreed  with  the  nuyority  of  the  Court,, 
but  Grbbn,  J.,  was  not  on  the  bench  when  the  case  waa 
first  aigued,  and  was  absent  when  the  second  and  third 
aiguments  took  place.  Ci«ark,  J.,  was  a  member  of  the 
Court  when  the  question  of  the  measure  of  the  damages 
was  argued,  but  was  absent,  so  that  Justices  Grbbn  and 
Clark  had  had  no  ocasion  to  express  their  opinion  upon 
the  case. 

The  argument  made  in  behalf  of  the  coal  company 
was  sucoessfuL  A  bare  majority  of  the  Court  reverMd  the 
judgment  of  the  Court  below,  Mbrcur,  C  J.,  Gordon  and 
Trunkby,  JJ.,  adhering  to  their  original  opinions. 

On  the  one  hand,  the  Court  was  met  by  the  well* 
known  rule  repeatedly  applied  in  Pennsylvania  that  a 
riparian  owner  cannot  pollute  or  contaminate  a  stream  of 
water  flowing  through  bis  land ;  on  the  other  hand,  they 
were  confronted  with  the  disastrous  consequences  which 
would  follow  the  application  of  the  rule  to  the  case  at  bar. 
It  is  perhaps  not  too  much  to  say  that  no  case  ever  arose  in 
P^nsylvania  of  equal,  certainly  none  of  greater,  importance 
to  the  industrial  and  material  {Mosperiry  of  the  State. 

It  may  be  well  at  this  point  to  refer  to  some  of  the 
prior  dedstons  in  thb  State. 

In  Howell  v,  licCoy^*  a  tanner  was  entitled  by  oontrMt 
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with  the  ripanan  owners  to  the  nae  of  to  mudi  of  the  wmter 
of  the  stitasn  as  should  be  necessary  for  the  supply  of  his 
tan-yaxd,  and  covenanted  to  return  to  the  stream  sAl  water 
which  should  thus  be  conducted  to  his  yard  over  and  above 
the  quantity  which  should  be  necessarily  used  in  his  btasi- 
Ben.  The  tanner  claimed  under  this  leasr  the  right  to 
lettmi  the  water  to  the  stream  mixed  with  the  greasy  and 
poisonous  matter  it  acquired  in  the  process  of  manufacture. 
But  the  well-established  principle  was  followed  that  the 
corroption  of  a  stream  of  water  is  actionable-^a  principle 
as  old  as  the  common  law.  The  &cts  of  this  case  are  only 
alluded  to  in  order  to  call  attention  to  the  argument  made 
for  the  defendant,  that  it  was  a  practical  necessity  for  him 
thus  to  dispose  of  the  waste  from  his  business,  and  that  the 
strict  enforcement  of  the  rule  would  prove  injurious  to 
**  the  manufacturing  establishments  which  are  arising  so 
rapidly  in  this  country.** 

The  answer  of  the  Court  was  *'  that  is  no  reason  why 
private  rights  should  be  injured.*' 

In  Commonwealth  p.  Lyons '  the  defendants  weie'the 
owners  of  land  over  which  ran  a  creek  on  which  they  had 
erected  an  iron  furnace,  forge  and  mills.  They  washed 
their  ore  with  the  water  and  thus  corrupted  it  to  the 
damage  of  the  inhabitants  on  the  creek  below  them.  They 
were  indicted  (apparently  for  a  nuisance)  and  convicted ; 
the  only  question  raised  was  whether  the  indictment  was 
brought  in  the  proper  county. 

Wheatley  v.  Chrisman,*  came  very  dose  in  its  ftcts 
to  the  Sanderson  case.  There  the  upper  riparian  owner 
had  a  lead  mine  on  his  land  and  pumped  the  impure  water 
from  the  mine  into  the  channel  of  the  stream,  so  that  the 
same  was  rendered  unfit  for  watering  cattle  and  for  the 
domestic  purposes  of  the  plainti£El  The  quantity  of  water 
was  also  diminished.  The  disputed  questions  of  foct  were 
determined  by  a  jury  in  fisvor  of  the  plaintifi;  who  obtained 
the  verdict    The  defendant  claimed  in  error  thai  he  had 
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a  right  to  use  a  reasonable  quantity  of  the  water  for  the 
purposes  of  his  business,  but  Judge  Black,  in  his  most 
trenchant  manner,  said  thexe  was  no  difficulty  in  the  case. 
Said  he  :  "The  necessities  of  one  man's  business  cannot 
be  the  standard  of  another's  right  in  a  thing  which  belongs 
to  both.  The  true  rule  was  given  to  the  jur>'.  The  de- 
fendant had  a  right  to  such  use  as  he  could  make  of  the 
water  without  materially  diminishing  it  in  quantity  or  cor-' 
ruptini^  il  in  quality.  If  he  needed  more,  he  was  bound  to 
buy  it.  However  laudable  his  enterprise  may  be,  he  can- 
not carr>'  it  on  at  the  expense  of  his  neighbor.  One  who 
desires  to  work  a  lead  mine  may  require  land  and  money 
as  well  as  water,  but  he  canuot  have  either  unless  he  first 
makes  it  his  own.*' 

Justice  Paxson,  in  his  dissenting  opinion  in  the  San- 
derson case,'  refers  to  this  case  in  connection  with  Howell 
?*.  McCoy,'  and  McCallum  v.  Water  Works,'  as  having  no 
application,  because  in  each  of  them  '*  the  water  had  been 
fouled  by  the  admixture  of  dyestuiTs  or  some  other  injuri- 
ous substance."  This  criticism  applies  to  Howell  x\ 
McCoy  and  McCallum  v.  Gennantown  Water  Works  ;  but 
it  is  impossible  to  see  any  dtiTerencc  between  pumping 
water  out  of  a  lead  mine  into  a  stream  and  pumping  water 
out  of  a  coal  mine,  as  in  either  case  the  water  in  the  stream 
is  rendered  unfit  for  use. 

For  all  that  appears  it  was  just  as  necessary  to  pump 
the  water  out  of  the  lead  mine  in  order  to  work  it  properly 
as  to  free  the  coal  mine  of  water.  The  lead  water  had  to 
go  somewhere  and  the  mining  company  had  apparently 
the  same  right  to  rid  themselves  of  it  by  means  of  the  nat- 
ural water  course  by  which  their  works  were  placed  as  the 
Pennsylvania  Coal  Company  had  to  use  Meadow  Brook  for 
the  same  purpose. 

Prom  the  standpoint  of  this  case  the  plea  of  necessity 
is  bnishcd  aside  much  as  the  starving  man's  excuse  is  not 
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regarded  as  a  defence  in  a  pxx>secution.for  the  theft  of  food, 
although  his  necessity  may  appeal  to  our  s}'mpathy.  It  is 
hard  to  understand  why  Justice  Woodward  did  not  cite 
this  case,  especially  as  it  seems  to  have  been  referred  to  in 
argument* 

Wlieatley  v,  Rangh,'  was  decided  in  the  same  year  as 
Wheatle>'  v,  Chrisman.  The  same  defendant  appeared  in 
the  case,  but  tliis  time  his  alleged  tort  arose  from  the  work- 
ing of  a  copper  mine.  Chrisman  sunk  a  shaft  on  his  ground 
and  so  drained  a  spring  on  the  plaintilT's  premises.  The 
Supreme  Court  held  tliat  the  plaintiff  had  no  cause  of  action 
in  the  absence  of  any  malice  or.  negligence  in  the  conduct 
of  the  mining  operations.  It  appeared  that  the  spring  de- 
pended for  its  supply  upon  percolations  alone,  and  tliat  no 
distinct  water  course  had  been  cut  off  or  diverted.  *'  In 
conducting  extensive  mining  operations,**  said  the  Court, 
*'  it  is  in  general  impossible  to  preserve  the  flow  of  the  sub- 
terranean waters  through  the  interstices  in  which  they 
have  usually  passed,  and  many  springs  mttst  be  necessarily 
destroyed  in  order  that  the  proprietors  of  valuable  minerals 
may  enjoy  their  own.  The  public  interest  is  greatly  pro- 
moted by  protecting  this  right,  and  it  is  just  that  the  im- 
perfect rights  and  lesser  advantage  should  give  place  to 
that  which  is  perfect  and  infinitely  the  most  beneficial  to 
individuals  and  the  community  at  large.**  And,  in  another 
place :  **  The  law  has  never  gone  so  flair  as  to  recognize  in 
one  man  the  right  to  convert  another's  farm  to  his  own 
use  for  the  purposes  of  a  filter.**  This  case  was  followed  in 
Haldeman  v.  Bruckhart' 

Justice  Paxson  cited  Wheatley  v,  Baugh  in  his  dis- 
sent in  the  Sanderson  case ;  but  the  distinction  seems  to 
be  that  in  Wheatley  v,  Baugh  ''it  was  impossible  for  him 
(Wheatley)  to  know  from  whence  the  supply  of  water  came. 
He  had  no  knowledge  that  it  was  derived  £rom  percolations 
thnmgh  his  own  land.    In  this  respect  there  is  a  material 

>86Ft.8t,409. 
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difference  between  bidden  veins  of  water  under  tbe  ground 
and  watjsr  courses  flowing  on  tbe  surface.'*  And  again, 
tlie  opinion  in  Wlieatley  v,  Raugb  admitted  tbat  '*  a  sub* 
terranean  stream  whicb  supplies  a  spring  witb  water  can- 
not be  diverted  by  the  proprietor  above  for  the  mere  pur- 
pose of  appropriating  the  water  for  his  own  use.** 

In  The  New  Boston  Coal  and  Mining  Company  r. 
Potts\'ille  Water  Company,*  the  Court  refused  to  issue  an 
injunction  against  a  coal  company  which  drained  its  mine 
into  a  creek,  but  the  decision  went  on  other  gtounds  and 
the  Court  expressed  no  opinion  on  the  merits. 

KauiTman  v.  Griesemer,"  and  Martin  v.  Riddle,'  recog- 
nize the  principle  that  the  volume  of  water  in  a  stream 
may  be  increased  by  the  superior  riparian  owner  in  tlie 
improvement  of  his.  land.  But  an  act  of  the  legislature 
was  considered  necessary  to  enable  the  owner  of  swampy 
ground  to  extend  his  drain  over  the  land  of  others  *'in  order 
to  effect  the  agricultural  impro\'ement  and  development  of 
his  land**  and  this  was  not  pennitted  without  compensation 
to  the  person  injured.^ 

» 54  P«.  St.,  164. 

•  a6  Pa.  St,  407  («856). 
»j6  P.  St.,  415(1848). 

*  The  Act  of  AMenbly  mdt  ••  follows:  '*  Wbea  the  owner  or  owner* 
of  wet  or  tponty  land,  In  thb  conmonwcnlth,  ttaaU  dceire  to  Improve 
tbe  seme  for  •gricnltunl  parpotee,  by  rarfeoe  or  under  dmlna,  or  botb, 
and  when,  from  any  canac,  //  heeomet  n€€€tsary  to  extend  smid  druims 
upon  0r  over  the  lomd  0/ other  owmen,  in  order  to  render  them  elfectnal, 
the  penon  or  peraont  ao  desirlnji;  to  drain,  may  pretent  a  petition  to  the 
court  of  quarter  aeMiona  of  the  county  wherein  auch  land  may  be,  setting 
forth  the  situation  thereoC  and  the  meeeuity/mr  on  extension  of  the  pro* 
posed  dmin  or  droins  npon  or  over  /4r  tond  ef  snek  other  owners^  speci- 
fying the  probable  extent  thereof,  and  thereupon  the  aaid  court  shall 
appoint  three  Judicious  persons  to  view  the  proposed  dtmin  or  drains ; 
and  said  viewers  shaU  view  the  same,  and  If  they,  or  a  majority  of  them,, 
shall  agree  that  there  la  occasion  for  such  extension  of  snch  drain  or 
drains,  in  order  to  effeei  the  ogrienltnrmt  improvement  mnd  devetopmeni 
o/smid  tond,  they,  or  a  majority  of  them,  shall  proceed  to  lay  out  the 
•ame,  having  rtspcct  to  the  shortest  distance  and  the  best  gnmad  for  thu 
location  tbtreof,  and  in  sneh  mmnnor  os  shott  do  the  temsi  ittfrny  topri- 
ymU  property,  and  also  bt,  at  lar  at  practlcnble,  agreeable  to  the  dcdtu 
•fthc  pttitloB«ti»  and  make  rtpott  to  the  next  term  of  said  cmut  of  their 
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This  *' drainage  act"  was  sobseqnently  extended  to' 
sevtial  coonties  so  as  **  to  antborize  the  drainage  and  Ten- 
tikting  of  ooal  and  other  mines,  or  bankSi  stone  qnanics^ 
etc^  in  over  or  under  the  lands  of  other  owneis  by  drains^ 
shaftsi  drifts  or  othenrise," '  and  the  anthracite  coal  nine 
act  of  June  50,  1885,  P.  U,  218,  Art  IV,  the  hitnminoiia 
coal  mine  acts  of  March  3,  1870^  P.  L.,  3,  f  4,  June  30^ 
1885.  P.  L.,  205, 1'  7,  and  May  15, 1893,  P.  L.,  5a,  Art  IV, 
provide  that  a  mine  owner  may  make  openings  or  outlets 
imder,  through  or  upon  adjmniog  lands  to  meet  the  iequif^> 
ments  of  the  statutes  in  regard  to  the  ingress  and  egress  of 
the  employes,  and  the  drainage  and  ventilation  of  the  mine; 
The  last-named  act  provides  also  for  ^a  right  of  way  not 
exceeding  fifteen  feet  in  width  from  any  such  opening  to 
any  public  road  to  enable  persons  to  gain  entrance  to  the 
inine  through  such  opening  or  to  provide  therefrom  upon 
the  surfiice  a  water-course  of  suitable  dimensions  to  a 
natural  water  stream  to  enable  the  operator  to  dischaige 
the  water  from  said  mine.'*  While  damages  are  to  be 
assessed  and  paid  for  such  nght  of  way  the  act  is  silent 
upon  the  question  of  the  pollution  of  stieams,  settled  by 
Sandenon's  case.  The  third  section  of  the  same  article 
(IX)  of  this  act  deserves  attention,  which  provides  that 
where  water  has  been  allowed  to  accumulate  in  dangerous 
quantities  and  "  can  be  tapped  and  set  free  and  flow  by  its 
own  gravity  to  any  point  of  drainage  **  it  shall  be  lawful 
with  the  approval  of  the  inspector  of  the  district  to  remove 
the  danger  by  driving  a  drift  across  property  lines  if  necd^ 
ful;  and  it  b  declared  to  be  unlawful  for  any  peison  to 
obstruct  the  flow  of  water  from  said  mine  or  any  part  of  its 
I  to  the  point  of  drainage. 


praeecdiBgB ;  aad  Mi4  viencn,  or  m  maJMlty  of  Ibcai,  sAiUi  msttwike 
dam^ga  m  bekmif  ^  ikt  perwm  emiiikd  ikirHo,  if  uj,  fai  tbdr  opialoo, 
wMt— ofroiwwlicxleaiioo,  oad  report  UioiMno.toa*tfwi»ttbo>iot 
or  4nA  of  tbo  dfoia  or  draioo  by  tbcn  told  o«C  ipodfylBK  olM  wkttkor 
tktMOMchaU  baNfffiMOormMlcf'4roiaa.***Aclof  AprU4*t2^r-U» 
•IS.  ItaMiybathatUiitfaetiowMouttelioaoL  8tt  IUahaHMf»  OMtt 
It  rik  ac.»  te.  oa  tlM  tiaUor  Art  of  May  9k  Il7t.  P.  U,  all. 

^S.g^  ArtViknutfy  tS»iS7c^  P.  U.  w;  Itaitk  ^  iS^t.  P.U,sit( 
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No  damages  are  directed- to  be  assessed  by  this  section. 

Let  us  turn  now  to  tlie  English  cases  upon  the  subject 
decided  prior  to  Sanderson  *s  case. 

Hodgkinson  v,  Ennor'  was  decided  by  Cockburn, 
C.  J.,  Blackburn  and  Mbllor,  JJ.  The  plaintiff  was  a 
paper  manufacturer  on  the  banks  of  a  stream  which  had 
its  source  in  a  cavern  at  the  foot  of  a  hill.  The  owner  of 
the  land  on  the  summit  of  the  hill,  and,  therefore,  above 
the  cavern,  erected  certain  works  for  the  manufacture  of 
lead  which  he  obtained  from  his  land.  The  water,  fouled 
in  the  process  of  manufacture,  passed  from  tlie  pits  in 
which  it  was  used  through  drains  into  what  were  known  as 
'*swallets** — i\  e.y  fissures  or  rents  immemorially  existing 
in  the  limestone  rock  of  which  the  hill  was  composed. 
Through  these  fissures  the  water  found  its  way  into  the 
cavern,  and  so  polluted  the  stream  to  the  detriment  of  the 
plaintiff,  who  was  held  entitled  to  judgment  Indeed,  the 
Court  did  not  hesitate  to  compare  the  case  to  Tenant  v, 
Goldwin '  (an  action  for  damages  caused  by  the  non-repair 
of  a  privy  well),  and  to  quote  the  remark  tliere  made,  "  he 
whose  dirt  it  is  must  keep  it  that  it  may  not  trespass."  In 
Hodgkinson  v.  Ennor  it  appears  singularly  enough  that  the 
lead  existed  in  the  defendant's  land  in  the  shape  of  minute 
particles  and  bits  of  ore  which  had  '*  before  tlie  time  of 
living  memory*'  been  brought  there  from  distant  parU  to 
be  smelted — the  soil  practically  representing  the  debris  of 
an  ancient  manufactory.  So  that  it  might  be  queried 
whether  the  lead  was  ''naturally"  in  the  soil  and  its  min- 
ing a  natftral  use  in  the  phraseology  adopted  in  Sanderson's 
case. 

Bainbridge  on  Mines  says  of  this  case,  Hodgkinson  v. 

Ennor,  in  the  third  edition  of  tlie  work,  page  88 :  "If  this 

judgment  be  correct  and  be  strictly  applied,  it  would  follow 

•  that  a  mine  owner  in  the  proper  exercise  of  his  right  might, 

in  some  cases,  withdraw  the  whole  of  the  water  arising 

>  4  Beat  &  Smith,  999  (i86j). 
■  1  Sidk.,  36a 
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from  springSi  btit  that  he  could  not  disturb  it  by  pollntion.** 
Bnt  this  passage  seems  to  be  omitted  in  the  fourth  edition.^ 
In  Magor  r.  Chadirick'  the  suit  was  by  a  brewer 
against  a  miner  for  fouling  the  stream  tlie  water  of  which 
was  used  in  the  brewer}'.  It  appeared  that  the  stream  had 
its  source  in  an  abandoned  level  made  for  the  purpose  of 
mining  at  some  remote  periods  The  water  issuing  there* 
from  was  pure  and  passed  by  a  distinct .water-courK  o\'er 
the  plaintiffs  land,  and  the  plaintifT  had  had  continued  and 
uninterrupted  enjo>'mcnt  of  the  water  in  its  pure  state  for 
thirty-six  years.  Tlie  defendant  reopened  the  ancient  mine 
and  the  water  was  drained  therefrom  into  the  old  level  and 
fouled  the  water  of  the  streaHi.  The  trial  judge  left  the 
question  to  the  jury  whether  the  evidence  proved  the  exist* 
ence  of  an  alleged  custom  in  Cornwall  authorizing  a  mine 
owner  to  resume  such  use  of  an  "  adit "  or  level  after  an  . 
abandonment  of  twenty  yeaxs,  and  ruled  that  in  the  absence 
of  such  cnstom  a  riparian  owner  using  the  artificial  stream 
for  twenty  years  acquired  tlie  same  right  as  in  a  natural 
stream.  A  rule  for  a  new  trial  was  discharged,  Dekmak, 
C  J.,  delivering  the  opinion  of  the  court 

In  Pennington  v,  Brinsop  Hall  Coal  Ca/  the  plaintiflT 
had  for  upward  of  forty  years  used  the  water  of  a  brook  to 
supply  their  engines  and  for  general  use  in  their  mill  They 
claimed  a  right  as  riparian  owners  and  also  by  prescription 
so  to  use  the  water.  The  defendants  were  the  ou-nen  of  a 
colliery  adjoining  the  brook  about  two  and  a  half  miles 
above  the  plaintiff's  mill,  and  they  habitually  pumped  the 
water  from  the  mine  into  the  brook.  This  water  contained 
sulphuric  acid  and  other  impurities  which  corroded  and 
destroyed  the  plaintiff's  boilers  and  machinery,  causing 
oonsidend>]e  damage.  The  claim  made  hy  defendants  a» 
riparian  owners  and  as  entitled  by  prescription  to  enjoy  the 
water  of  the  stream  in  its  natural  purity  was  not  denied  by 
the  defendants,  who  alleged  that  as  matter  of  fact  the 

*iiA&B.,57i. 
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injury  was  not  caused  by  their  operations  but  by  other 
causes,  and  further  that  at  most  damages  should  be  awarded 
but  not  an  injunction,  the  effect  of  which  would  be  to  close 
their  colliery.  The  report  states  that  the  defendants 
claimed  a  right  to  continue  to  pump  the  mine*water  into 
the  brook,  and  that  even  if  their  mines  were  closed  in 
obedience  to  an  injunction,  the  water  would  ultimately  find 
its  way  by  natural  channels  into  the  brook  and  pollute  it  as 
much  as  ever.  They  further  alleged  that  the  colliery 
employed  500  qien,  who  would  be  thrown  out  of  work  if 
the  colliery  were  cl(»ed,  and  that  the  entire  capital  stock  of 
the  coal  company,  amounting  to  ;^i  90,000,  would  be  lost, 
whereas  the  damage  to  the  plaintiff's  boilers  did  not 
amount  to  ;^ioo  a  year.  The  court  awarded  an  injunction. 
While  this  case  was  relied  upon  by  Justice  Woodward 
in  the  first  opinion  rendered  in  Sanderson  v.  The  Coal  Com- 
pany, it  was  strongly  urged  in  1 13  Pa.  St  that,  as  the  plain- 
tiff^s  prescriptive  rights  Were  ildmitted,  and  the  question 
debated  was  whether  an  injunction  or  damages  should  be 
awarded,  the  case  decided  nothing  on  the  question  raised 
in  Sanderson*s  case,  and  was  not  authority.  This  view  was 
adopted  by  the  Supreme  Court,  Justice  Clark  holding  that 
the  right  of  a  riparian  owner  was  neither  discussed  nor  de- 
cided. Careful  consideration  of  this  case  and  the  other  Eng- 
lish authorities  constrains  tlt«:  writer,  contrary  to  his  first 
impression,  to  believe  that  this  case  did  not  discuss  or  de- 
cide the  question  merely  for  the  reason  that  the  question 
was  not  considered  doubtful.* 

*  (The  Rivera  PoUatkm  Pievention  Act  of  39  uid  40  Vkt.,  C  75*  I  3 ; 
iSTti)  provided  in  reference  to  mining  poUutione  that  every  penon  who 
ceuM*  to  How  into  m  ■tream  enj  poiionont,  nozione,  or  polluting  lolid  or 
liquid  ninttcr  proceeding  from  any  mine  clk€r  tkam  water  im  ikeumeeomii' 
tkm  €S  Huti  im  mkitk  U  kmi  bem  drminedor  rmiud/rvm  smek  mimg  ehall  be 
deemed  to  have  committed  an  oflfenoe  against  aaid  act,  anleaa  in  the  caie 
of  poiaon^na,  nosiona  or  polluting  matter,  he  thowe  to  the  ■atiafaetion 
of  the  court  having  eogniitaace  of  the  caie  that  he  ia  aaing  the  beat  prac- 
ticable and  reaaonable  available  means  to  render  harmleaa  the  poisonous, 
nosious  and  polluting  matter  so  ialUng,  or  Sowing,  or  carried  into  the 


The  act  providea  for  summary  rsmedles  by  lajunctioo  and  peaaltlao 
-for  default,  and  ftuther,  that  nothing  ia  said  act  shall  kgaUae  any  act  or 
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In  White  v.  Dixon,'  the  plaintifi^  as  riparian  owner, 
socd  an  iron  mining  company  for  fouling  the  water  of  the 
stream  by  pumping  into  it  poUnted  water  from  their  pits 
or  shafts  by  means  of  drains  leading  therefrom  into  the 
stieam.  The  defence  was,  in  the  first  place,  that  if  the 
water  was  not  pomped  into  the  stream  in  thb  way  it  would 
rise  in  the  shaft  nntil  it  reached  the  old  levels  ftom  which 
it  would  flow  into  the  stream.  The  water,  the  defendant 
averred,  was  the  natural  drainage  water  of  the  ground,  not 
used  in  any  manufacture  and  tmcontaminated  hy  any  arti- 
ficial process^  And  the  defendant  further  pleaded  that  it 
was  necessary  for  the  worthing  of  their  mines  that  the  water 
should  he  so  pumped  and  diachaiged. 

The  plaintiff  prayed  to  have  his  right  as  riparian  owner 
declared  and  the  defendant  enjoined. 

The  report  is  upon  the  plaintiff's  motion  for  trial  be- 
fore the  Lord  Ordinary  instead  of  a  trial  by  juiy.  The 
motion  was  granted  on  account  of  ^  the  legal  questions  of 
novelty  and  difliculty  in  reference  to  tlie  rights  of  mineral 
proprietors  to  drain  their  workings.*' 

Hie  Lord  Justice  Clbrk  thought  this  was  a  gopd  rea- 
son, because  the  water  complained  of  was  not  an  **opus 
manufactum.*'  And  Lord  Nbavbs  said :  **I  do  not  say 
that  the  naturd  drainage  of  the  ground  is  not  pollution 
merely  because  it  is  not  the  result  of  a  manufocture,  if  it 
be  produced  or  used  in  an  unusual  way."  ' 


ddindt  wkleh  woald,  twit*  for  tlM  act,  be  dceacd  to  be  a  i 
•IbcrwiMCOBtfarytolew;  end  Happcan  that  the  act  does  aoCeflbct  pri- 
vate ffigkta  and  datica,  aor  does  It  coocero  the  relatioa  which  ripariaa 
propridon  bear  to  one  another:  Clerk  Si  UndaeU  Torta,  jta. 

*  f  Seaiieor  Cases,  Seotch,  4  Series,  904  (1875). 

■  The  writer  hes,  after  diligent  seareh,  not  been  able  to  ind  any  snb- 
scqoent  report  or  this  ease,  discnssi9g  and  deriding  It  on  its  flNrits^  The 
reader  mmj  also  refer  to  BtweU  9,  Crowther,  31  Beavan,  163;  Jegon  9, 
Virian,SCh.Api,75i:  Wright  r.Waiiann,  t  M.  Si  W.,  77.  «htte  pel- 
Intion  fiom  ndne  water  seems  to  be  considered  as  under  the  oidioafy 
mles,  thongh  the  report  oolj  concerns  a  «|nestion  oT  pleading :  Wood  9.. 
Wand,  3  BsriL,  748.  MacSwinnef  on  Minea,  396,  sajs  a  riparian  owner 
■aj,  by  pnoipb^  water  from  his  mfaMs  intoa  strcan^  "allsritsfnalllT 
inarcasenable  degree,^  bnt  **nMj  not  sensibly  alter  its  ^aaUty.**  Au- 
thority for  this  sooMwhat  anUgnons  statenMBt  is  wantfa^t,  1 
rentty  no  other  writer  is  of  like  opinion. 
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If  Justice  Woodward,  in  86  Pa.  St.,  401,  had,  in 
nffinning  the  judgment  of  the  lower  court,  rcci{ed  the  fzen^ 
era]  rule  on  tlic  subject  of  the  pollution  of  streams  as  fol- 
lowed in  Howell  v.  McCoy'  and  otlier  cases,  referred  to  the 
English  cases  above  cited,  and  Wlieatley  v.  Chrisnian,'  as 
applying  the  general  rule  to  cases  of  mining  and  met  the 
aigument  founded  on  the  public  importance  of  the  case  by 
the  answer  tliat  the  public  welfare  is  better  maintained  by 
preserving  the  legal  rights  of  the  individual  than  by  sub- 
ordinating tliem  to  antagonistic  interests  however  great — 
if  his  opinion  had  followed  this  line  of  thought  the  subse- 
quent reversal  would  have  been  more  diflficult  of  accom-* 
plishment  But  the  opinion  was  founded  in  great  part 
upon  a  case  which  seems,  upon  careful  examination,  to 
have  no  application — ^that  of  Fletcher  t\  Rylands.' 

Having  now  reached  a  point  where  an  analysb  01 
Ry lands  v.  Fletcher  is  necessary,  that  analysis,  and  con- 
siderations suggested  by  it,  will  form  the  subject  of  si 
second  paper. 

*  3  Rawle,  956. 

■  14  Al  8t,  a9>> 
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Where  G  owm  C*  aad  M  own  G,  C  dcvMiub  psyneat  of  G.  G 
ipvcs  him  All  onkr  on  M.  C  agrect  to  relrant  G  provided  M  aeeepu 
otder.  If  accepts  older  aad  poya  #45  thereon,  aad  promlaes  to  pay 
bfflaace  at  fatare  tIaM.  If  ia  released  as  G*s  dchtor  aad  heceaMS  the 
dehtorofC.    If  therehy  accepts  C  as  his  creditor  ia  placa  oT  G. 

U,  at  reqaesi  of  G,  agrees  to  paj  to  C  OMMcy  that  he  Ofiies  hf  coa- 
tract  to  G.  Sach  coaUact  is  aot  withia  the  Statate  of  P^aada,  teqalriag 
the  preaiise  to  imj  the  debt  of  aaother  to  he  ia  writiag.  M  siaiplj  pajs 
his  owa  debt  to  a  diflbreat  persoa  thaa  the  ooe  he  orlgiaally  agreed  to 
pay  it  to.    He  is  poyiag  hte  owa  debt,  aot  the  debt  oT  aaother. 

Syllabus  by  the  Court. 
Opinion. 

SuLLi\'AN,  J.  l^Iiller  was  owing^  Gates,  Gates  was 
owing  Casey,  and  Miller  simply  agreed  to  pay  the  sum 
of  $315  due  from  him  to  Gates,  to  Caaey,  or,  in  other 
words,  he  had  agreed  to  accept  Casey  as  his  creditor 
instead  of  Gates.  Miller  did  not,  nnder  said  agree- 
ment, agree  to  pay  the  "debt  of  another,"  within  the 
meaning  of  that  term  as  used  in  the  Statute  of  Frauds, 
but  simply  agreed  to  pay  the  debt  owing  by  himself 
to  appellant  instead  of  to  Gates.  In  Barringer  v.  War- 
den,' the  Court,  in  referring  to  the  Statute  of  Frauds,  said 
"that  the  statute  requires  the  promise  to  pay  the  debt  of 
another  to  be  in  writing  expressing  the  consideration ;  but 
this  requirement  has  no  reference  to  the  promise  by  A  to 
pay  money  that  he  owes  by  contract  with  B,  to  C  This 
is  his  debt,  and  the  mere  direction  in  which  he  pays  it 
does  not  alter  the  character  of  the  contract  from  the 

*  i3Cal...iii. 
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origiiud  obligation.  There  is  no  difierence  between  a 
debtor  promising  to  pay  his  creditor  directly  so  much 
money  which  he  owes  him,  or  promising  his  creditor  to 
pay  a  thisd  person  the  same  sum,  by  an  agreement  between 
the  three.  The  promisor  is  paying  his  own  debt  and  his 
own  obligation,  and  not  assuming  another^.  •  •  So^  in 
the  case  at  bar.  Gates  consented  to  such  arrangement  and 
gave  Casey  an  order  on  the  re^Mmdcnt  Casey  assented  to 
the  ammgement  by  accepting  the  order ;  MUler  assented 
by  agreeing  to  pay  the  order." 
Wmat  PaoMisai  to  Pav  tns  Dsav  or  Astomaa  amm  Wmnr  Tan 

STATOTB  or  PftAODS. 

TIdi  recent  case  l»  a  wcleooM  ncdvid  by  the  promigor,  the  a»> 

OM  im  H»  SeM,  tor  bf  Hm  cktf  twe  oT  Mdi  eoaiUcnlioa,  ud  tk« 

Uagv^^tt  kelps  to  IcnratlMeoa-  fiwt  of  hs  bdag  cspctMcd  la  wril- 

fvrioa  widch  aooM  1cm  ddiberata  lag •  or  not,  af«  oUmt  tsaMpka  of 

opialoaa  fai  the  loag  liac  of  dcda-  what  baa  iaawacad  tkc  cowta. 

ioaa  oa  lliia  aablcct  baw  oeoa>  Tha  two  claaata  of  promiect  la 

aloMd.     Tba  cam  wblcb  bave  thia  conacctioa  ato  Wfta katly, 

iMiwd  oa  tba  qncttloa  wbctbcr  a  if  aot  alwajt  acovatalr,  dMa. 

■MB  ia  pajiBf  bia  ova  debt  or  gabbed  by  tba  tenM  ••origiaal** 

aaochcr'taie  aaaMrana^  tba  dada-  and  ''eoUateral.*'    Tba  IbraMr  it 

ioM  olltB   coaSictiaf .   and  tbo  tboa  deiaed   by   tba   Cowt    ia 

grooadi  oa  wblcb  tbc  aaaw  eoa-  *  NogeBt  r<  Wolle.  iii   Fa.,  480: 

dnaioM  am  baaed.  varioM.  ''Wbea  tbe  kadiag  oljcct  of  tbo 

Tbe  aatwcr  to  tbe  qocttloa  ia  proaiiaar  ia  to  aabacrva  aooM  iater* 

■aoally  Iboadbyappljiagatcttto  cit  or  porpoaa  of  bia  own,  aotwitb- 

tbe  cirqwtaacat  of  eacb  paitica-  ataadiog  tbo  eflcct  ia  to  psj  ar 

iar  caaa.    Bat.  aalbctaaalelj,  tbo  diaebarge  tbe  debt  of  aaotber.  bia 

aMboritiea  diiar  at  to  what  that  promiio  ia  aotwilbia  tbe  Stotate 

teat  iboold  be.    Soietlaici  it  ia  of  Praada"  and  seed  aot  be  ia 

theaatareoftbepcoBriaeitaelf:if  writiag.     "Cbllalcral    proiiMi, 

the  pcooiiaQr  dcrivca  actnal  beneat  where  the  oljfect  of  the  pcoaiiaor 

ftoai.  or  AvthefO  bia  own  iateieat  ia  to  becoaw  Mietjr  or*  gaaiaator 

bj  Ut  praaiae.  Botwltbotaadiag  of  aaothct'a  debt,  or  to  obtahi  the 

that  be  tbmbjr  dlachargaa  tbe  rdeaia  of  the  perMO  or  prapetty 

debt  of  a  thiid  peraoa,  the  Siat  of  the  debtor,  or  other  Ibrbeaiaace 

afttribota  prevalla  ever  the  aecoad,  or  beaeSt  to  blB^  are  witUa  the 

•aadblaitapraBlwtopaybiaowa  Statato  of  Piaada  aad  aot  vaUd 

d^  act  wiihia  the   fltatate  of  aakM  la  writiag." 

naaSt^aadaoadaotbolawflling.  Ia  the  feOowiag  catea  the  do- 

iBMaecaMatbotelof  the^ifd  cfatoaa  appear  to  have  beta  baied 

panto  CMrtiaaiag  to   bo  Uabto  priadpalty  oa  the  aatoia  of  tbo 

■AwtbepiaMtoo  to  sMdo  iaaap*  pmaiaeliadl 

P«tod  la  be  the  jwopar  cfftarloa.  .  laiihuir  ai  Waidea,  it  GaL» 

,  a  a  i,iaiHi"tlii  Sii  (!%»)«  Ae»aadaweybytao> 
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tract  lo  B,  and  verbally  promlied 
to  pay  it  to  C  in  conaideratioii  of 
hit  release  by  B.  The  court  held 
that  the  Statute  of  Frauda  haa  no 
reference  "to  a  promise  by  A  to 
l»y  moaey  he  owes  by  contract 
with  B  to  C.  This  it  kii  debt ;  the 
mere  direction  in  which  he  paya  it 
not  altering  the  character  of  the 
contract  from  an  original  obliga- 
tion. There  is  no  lUffercnce  be- 
tween a  debtor  promising  to  pay 
his  creditor  direcUy  so  much  money 
which  he  owes  him,  and  promising 
his  creditor  to  pay  a  third  person 
the  same  sum  by  agreement  be- 
tween the  three.  The  last  prom- 
isor is  paying  his  own  debt,  and 
creating  his  own  obligation,  not 
assuming  another's.*'  Barker  r. 
Cornwall,  4  Cal.,  16b 

Barker  r.  Bucklin,  2  Denio,  45 
(1S46}.  PlainUflf  held  a  bond  of 
one  F.  Defendant  promised  plain- 
tiff, in  consideration  of  his  forbear- 
ing to  sue  P  on  his  bond,  that 
defendant  would  pay  to  plaiutiflT  a 
sum  of  money  which  he  owed  P 
for  a  pair  of  horses,  such  sum  to  be 
in  part  satisfaction  of  the  debt  P 
owed  the  piointiff.  The  court  held 
that  this  promise  was  not  within 
the  Statute  of  Frauds  as  it  was  not 
a  promise  to  pay  the  debt  of  a 
third  pemn,  but  the  payment  of 
the  promisor's  own  debt  to  a  per- 
son designated  by  the  promisor's 
creditor,  who  had,  in  fact,  a  right 
to  make  such  payment  a  port  of 
the  contract  of  sale. 

Runde  v,  Runde,  59  111.,  98  ( 1871). 
A  owed  B  and  gave  him  his  note 
for  amount  exceeding  the  indebted- 
ness, secured  by  mortgage  worth 
Ihll  amount  of  the  note.  A  then 
bccnme  indebted  to  C.  but  could 
not  pay.  They  all  met  together 
and  agreed,  that,  by  virtne  of  the 
claim  A  hnd  ott  Bfor  the  difference 


between  the  actual  debt  and  the 
amount  of  the  mortgage,  B  should 
pay  such  difference  to  C  in  satis- 
faction for  what  A  owed  C  ifeld^ 
B*s  promise  was  an  original  under- 
taking to  pay  to  C,  not  A's  indebt- 
edness to  C,  but  his  own  indebted- 
ness to  A,  and  therefore  not  within 
the  Statute  of  Frauds  (Darst  v. 
Bates,  95  III.,  493). 

McClaren  v.  Hutchinson,  19  Cal., 
187  (t863V  A  was  indebted  to  B 
for  work  done  on  A's  farm.  A  sold 
his  farm  to  C  who  agreed  with  A 
in  writing  to  pay  B  whit  A  owed 
him.  Then  B  agreed  verbally  with 
C  to  release  A  from  the  debt  and 
look  to  C  for  payment ;  B  sues  C 
The  Court  ruled  that  the  ease  was 
not  within  the  Sutntc  of  Frauds. 
A  being  indebted  to  B  for  work 
done,  and  C  being  indebted  to  A  for 
purchase  money,  A  and  C  mutually 
agree  that  C  shall  pay  A*s  debt  and 
this  arrangement  is  assented  to  by 
B.  "  Here  is  a  mutual  agreement 
by  the  parties  interested,  sad  it 
can  make  no  diflference  that  thia 
mutual  Agreement  was  not  per> 
fected  at  the  same  moment  of  time, 
or  that  all  were  not  present  at  the 

time  of  its  completion 

B*s  assent  to  the  agreement  lie- 
tween  A  and  C  gave  them  a  right 
of  action  against  the  defendant" 
Rowe  V.  Whittier,  31  Me,  549. 

RoUuson  V,  Oilman,  43  N.  H., 
4$5(t869).  A  was  indebted  to  Bob 
promissory  notes,  C  promised  to  B 
that  if  to  would  not  bring  suit  on 
said  notes  and  summon  C  as  trus- 
tee of  A,  he  would  see  that  the 
notes  were  paid.  As  C  was  an- 
swerable as  trustee  for  a  large' 
amount  of  A's  property,  the  Court 
held  that  the  debt  he  promiaed  to 
pay  was  also  his  own  debt  and 
therefore  not  within  the  Statute. 

Nugent  V,  Wotlc,  111  pan  47t 
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iiK86).  Bank  had  obtained  jodg- 
neat  ■gainst  Pokier  &  Ca  *  Nngcnt 
ntnt  Mcnrity  for  Power  &  Co.  for 
•Uj  of  cxecvtion  npon  said  pay- 
ment, being  induced  to  do  to  by 
Wolfe,  who  verbally  promised,  in 
consideration  therefor,  to  indem- 
nify  and  save  him  "  harmless  from 
nay  loss  or  liability,  and  from  pay- 
ing anything  by  reason  of  his  so 
going  sccnrity.'*  Judgment  for 
defendant.  Appealed.  Affirmed. 
"The  only  consideration  for  the 
alleged  agreement  disclosed  by 
plaintilPs  offer  is  the  disadvantage 
to  him  of  the  risk  he  incurred  by 
becoming  bail  for  stsy  of  execution 
on  the  judgment  against  Powers  & 
Co.  In  consideration  of  the  risk 
or  contingent  liability  thus  as. 
samed  by  plaintiff  at  defendant's 
request,  the  latter  promised  and 
.sgfced  to  pay  the  judgment,  or  see 
that  it  was  paid  by  Powers  &  Co., 
and  thus  save  the  plaintiff  from 
the  necessity  of  psying  the  same. 
....  If  it  is  not  an  agreement 
to  answer,  for  the  debt  or  default 
of  Powers  &  Co.,  it  would  be  dif- 
ficult to  say  what  it  Is.  Their  lia- 
bilHy  to  the  bank  still  remained. 
The  only  considerstion  moving  be- 
tween the  promisor  and  promisee, 
ss  claimed  by  the  latter,  is  the  risk 
he  incurred  in  becoming  bail  for 
Powers  &  Co.  There  is  no  testi- 
mony, nor  was  any  offered,  to  show 
that  defendant  had  any  personsl 
interest  in  the  judgment  on  which 
bail  was  entered,  or  that  he  held 
property  or  fnada  that  should  have 
been  applied  to  the  payment 
thereof.  So  fer  as  appears,  it  was 
the  proper  debt  of  Powers  &  Co., 
and  the  snbstaaoe  of  defendant's 
agfcemeat  im,  that  be  would  see 
that  they  pdd  it :  aad  if  they  iaUcd 
todesohawMld  pnyaforthem. 
It  was  liteiBll/ n  pioniM  to  answer 


for  the  default  of  Powers  &  Ca 
Plaintirs  lUbilityss  baU  for  sUy 
was  merely  collateral  to  the  debt 
in  judgment,  and  had  in  contem- 
plation nothing  but  the  payment 
thereof  to  the  bank  The  promise 
of  defendant  is  within  the  SUtnte, 
and  cannot  be  enforced  because  it  is 
not  in  writing  :**  Ware  r.  Morgan, 
67  Ala.,  467 ;  Underwood  v,  Love- 
lace, 61  id.,  iss ;  Beal  v.  Ridgway, 
18  id..  117;  Stryon  v.  Bell,  8  Jones 
{}l,  C),  ais. 

Brown  v,  Weber,  38  N.  Y.,  187 
(1868).  H  had  contracted  in  writ- 
ing  to  build  a  mill  for  defendant, 
on  defendant's  land.  After  the 
frame  had  been  erected,  H  con- 
tracted in  writing  with  plaintiff 
that  plaintiff  should  complete  the 
building.  Plaintiff  began  work  but 
soon  told  defendant  that  he  was 
afraid  H  could  not  pay  him;  de- 
fendant, by  way  of  inducement, 
then  verbally  promised  that  if  plain- 
tiff finished  the  mill  according  to 
contract,  he,  defendant,  would  see 
that  plaintiff  would  get  hb  pay 
and  lose  nothing  by  it  J/eid,  that 
the  receipt  or  non-receipt  of  a  con- 
sideration by  the  promisor  was  not 
always  conclusive,  and  certainly 
not  in  this  case.  The  question  was 
whether  the  defendant  made  a  torn* 
iraei  with  the  plaintiff  to  finish  the 
milt,  or  whether  he  merely  became 
seemrity  that  H  should  pay  plaintiff 
for  his  work.  The  latter  view  ac- 
oorda  with  the  lacts  of  the  case^ 
and  the  promise  not  being  an  inde- 
pendent one,  is  void  by  the  Statute 
of  Frauds.  It  might  perhapa  be 
questioned  If  the  defendant's  inter> 
est  in  having  the  mill  bnih  on  hia 
own  land  is  not  suflklent  benefit  or 
advantage  to  himself  to  impart  to 
his  promise  the  diaracter  of  an 
original  promise:  Read  v.. 
iWlls.,  ZS&\  F^  v.Htt 
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9  Wila^  94;  6iai|i*oa  9.  Plittoa.  4 
Jolia*.,  taa ;  Shlngerland  v,  Mone, 

7  Johnt.  Rep.,  463;  Skcltoa  9, 
Brtwtltr,  8  Johns.,  ST^t  Gold  9, 
l*hiUipt,  10  U.,  419;  Mcycn  v. 
Mont,  IS  id.,  495;  OlBMlMd  9, 
Greenly,  18  id.,  19. 

In  the  foltoiring  etac*  Um  eomtt 
havt  looked  more  toward  Um  con* 
■idcniUon  u  a  ncnat  of  actUinf 
tlie  qneadon.  They  ha^  pointed 
ont  Jnrt  how  mnch  or  how  llUle  ia 
neccaMfj  to  conatltnte  a  conaidcr* 
ation,  which,  when  reeeivtd  by  the 
promiMT,  will  enable  him  to  din- 
charge  what  ia  apparently  a  third  , 
perMn't  debt  aa  If  itweie  hia  own ; 
that  ia,  free  from  the  aUtntory  te- 
qnirenents  governing  the  payment 
oTanothcr'adefat. 

Arnold  v.  Stcdman,  43  Henna., 
188  (1863).  A  eoid  Und  reeerring 
the  right  of  entry  for  non-payment 
of  balance  of  pnrchaee  money  on  a 
certain  date  Before  thia  date  8 
filed  a  mechanic's  lien  for  building 
a  bam  for  the  vendee.  A  bronght 
ejectment  npon  non-payment  by 
vendee,  which  resulted  in  giting 
bis  vendee  a  year's  mors  time  in 
which  to  pay  the  balance ;  while 
this  suit  waa  In  progress,  A  prom* 
iscd  S  that  he  would  pay  hfan  the 
mechanic*a  lien  when  the  property 
came  back  to  bim  if  8  would  stop 
proceedings  on  the  lien.  They 
agreed  10  thIa.  Upon  non-payment 
by  the  vendee  when  the  tinm  had 
elapsed,  A  sold  the  land  to  other 
parties,  and  8  sued  A  .for  the 
amount  of  the  lien.  Judgment 
for  plaintiff.  Appealed.  Affirmed. 
"  Here,  then,  was  a  lien  or  claim 
npon  property  in  which  A  Imd  an 
interest,  and  it  was  a  benefit  to  him 
that  no  iirorrodings  should  take 
place  on  themechank'a  Uen  held  by 

8  whOo  hbejectasent  waa  In  pen* 
The  conaideration,  ther^ 


fore,  aa  regardcd.A  for  hia  promise 
waa  the  benefit  or  advantage  to  him- 
aelf  ariaittg  from  8'a  relinquishing 
proceedings  upon  his  mechanic'a 
lien.  The  conaideration  dfcl  not 
proceed  from  or  to  the  debtor,  but 
waa  an  entirely  new  or  fresh  one 
between  A  and  8,  and  waa  a  new 
and  original  binding  contract,  A*a 
obfect  being  aot  to  anawer  foe  the 
debt  of  hte  vondee,  but  to  aubaenrc 
a  purpose  of  his  own.  We  do  not, 
therefore,  think  the  Act  of  96th 
April,  185s,  lodndea  this  esse,  and 
if  auch  a  defence  were  available, 
it  would  only  sanction  what  would 
be  a  grosa  fraud  on  the  part  of  the 
plaintiff  in  error." 

BIkin  V.  Timlin,  131  Henna.,  491 
(1899).  Pefondant  had  contracted 
to  aell  hte  intercat  In  land  to  plain- 
tiff, and  also  the  interest  of  a  co- 
tenant  Plaintiff  objected  to  Uking 
deed  of  the  co-tenant  for  fear  there 
mii^t  be  judgmenta  egalnst  him. 
Defendant  by  way  of  inducement 
then  promised  to  pay  all  of  co- 
tenant's  Judgments.  The  Court 
held  that  this  waa  not  a  promise  to 
pay  the  debt  of  another,  but  "an 
original  nndertoking  to  indemnify 
basod  upon  a  anflkient  conaidera- 
tion." That  conaideration  was 
self-intoresL  Defendant  "  waa,  at 
leaat,  interested  in  effecting  the 
aale  of  Watt's  (co-tenant's)  interest 
in  the  land  because  the  sale  of  his 


FlaiuUff  had  agreed  to  buy  both 
intcrssta,  but  not  either  without 
the  other."  tu  line  with  thb  is 
the  case  of  Alger  n.  Scoville,  1 
Gray,  391. 

See  also  Ualone  w.  Keener,  49 
Penna.,  8s ;  S^Mrt  v.  Hlne,  43  id.. 
30'f  Whitcomb  9.  Kephart,  90  id., 
8S;  Townaend  w.  Long,  n  id-  V43: 
Fshlinger  v.  Wood,  134  id.,  S«9. 
m  promise  waa  snotaincd ; 
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Md  AUiliont  r.  Ravmcj,  6  Whait., 
331;  flboonkcr  v.  King.  40  P*-» 
107;  MOkr  V.  I^OBS*  4S  M.,  3»^ 
t  tbe  prondw  «M  held  to  be 


V.  Slater,  t  PM.,  a8 
(i«9»V  Thcplafaiiiff.ACOBtnctor, 
vatndcrooatractwtth  A  lailroad 
CMtpny  lotekM  Hs  raikL  Work 
rlwa  eoapttay**  ctedH  was 
AitsdLteldcr  of  the  com- 
PM17.  tht  ddiettdMit,  catered  lato 
■  wriuea  eoatnet  with  the  coo- 
Inctar,  tlMt  if  tlie  latter  woald  pay 
Uai.  oae  dollar  aad  eonplete  the 
voili  aa  orifiaallj  plaiiacd,  he,  the 
defendaat,  iroold  pay  him  la  eaih. 
tad  aotca,  the  aoCca  to  be  applied 
to  the  iadeUedaMa  of  the  railroad 
eoBpaaj  to  the  plaiatiff,  and  the 
■yeeanut  m  no  mrny  to  affect  aojr 
cooliact  of  the  platetiff  with  Che 
laflroad.  ''Prior  to  the  date/' of 
the  frffdaat'acertiact  with  plain- 
tii;  "the  ndlraad  compaoj  had 
Ukd  aad  waa  otlerij  iaaolrent, 
•vaiaf  aothiag ,  it  oeeoia,  except 
the  aecaritko  traaarcmd  to  the  de- 
fer hio  iodeaiaityia  thio 
,  aad  the  fraachioe  of 
the  saad.  Ualihc  what  waa  ex- 
hftiled  la  the  Ibrawr  record,  it  BOW 
appcan  that  the  defeodaat  had 
laife  iatemla  nt  hie  owe,  oeparate 
ftaai  hb  relalloa  to  the  cooipaaj 
aaaelockholder,  which  were  to  be 
IbgrtheafffBBfeawat.  He 
1  to  the  cooipaay  ndlroad 
hao  for  the  aaeof  the  road  amoaal- 
lagia  valae  to  the  oan  of  |68,/ooo, 
aad,  aa  aaecarity  for  payoieat^  held 
I  of  the  proceede  of* 
oat  with 
,  whidi  waa  to  1^  paid  la 
of   Sspotk 


avaiUbk  aeaat  of  the  campaar  to 
eecatehimiclf  for  ihlaacwtiahiritr, 
dioald  the  road  aot  be  completed, 
thr  coaipaay  caald  aol  pay  for  the 
faaa.  lathiaviewofthcaaljcctit 
it  BMaUcet  thai  the  arraaceaMat 
•  wat  ataialy  to  praoMte  the  ladl- 
iridoal  inteieat  of  the  defcadaat 
Wethiak  ititdear  thalthe  pfaiaiae 
of  the  defcadaat  waa  aa  origiaal 
aadettakiag  apoa  a  good  aad  TalU 
GoatiderotioB  aroriag  betaeea  the 
poftiea  to  the  writtea  afrocseat.'* 
Aadenoa  v.  Datla,  9  Vt.,  ijS 
(1837).  B,  a  baBder,  eaatncted 
with  A,  the  defcadaat,  to  erect  a 
baildiaf ;  aftcfwaid  B  eagaged  C 
aa  hb  paitaer  aad  both  woilccd 
oatil  B  lell  ill,  aad  worked  ceased. 
A  thea  promitcd  C  to  pay  hlai  for 
kis  woik  already  dooe  aad  what  ha 
ahoald  aftcnvard  do.  C  oaca  A  for 
both  aaoia  oa  the  vcibal  proaiite. 
"There  waa  ao  oHgiaal  pririty  be- 
tween A  aad  C.  A  employed  B 
aad  B  employed  C  To  B  aloae 
conld  C  look  for  hit  labor  ap  to  the 
tiaM  of  the  defendaat't  promiae  to 
thephiintiff.  /.  .  .  If  A  became 
hdUca  to  C  for  thiaclaim  agaiaat 
B  aa  collateral  to  B,  aad  the  claim 
ititl  remained  agaiaat  B  It  (the 
promiae)  wat  within  Che  otatate. 
Bat  if  A  waa  to  aaaaam  the  debt, 
aad  he  aloae  be  holdea,  aad  B  to 
be  diachaiged  thea  the  coatrad 
waa  not  collateral,  bat  ladcpeadaat, 
aad  not  within  the  atalate  aad  re- 
qaired  ao  aote  la  writing,  nor  ape- 
cial  actioa  therefor.  ....  Amam- 
lag  that  the  cootrtet  waa  that  C 
waa  to  haw  no  Amhcr  claim  oa  B, 


1  aad  the  road  pat  la  a 
I  for  aae^  there  woald  be 
1;  aad  aa  he  had  already 
tokca  lato  bia  poetemioa  an  the 


the  oooaideratloa  for  A'a  proariee 
together  with  C*t  cootiaaiag  hia 
work,  thio  briaga  aa  to  aaothcr 
poiatfatthecaac."  (Jadgmcallcr 
defcadaat  reterriag  aaart  bdaw  oa 
a  point  of  crldeace.) 
Neboa  v.  Boyntoa,  3  Meic,  196 
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(1841).  A  Mm  prooiiied  that  in 
considenition  that  the  bolder  of  m 
promitsory  note  of  hit  father  woald 
not  ane  upon  it.  to  pay  it  hinuelf. 
The  Court  held  that  Ihia  waa  not 
an  original,  but  a  collateral  promise, 
for  its  principal  object  mas  not  to 
benefit  the  son  but  the  father. 
"  Forbearance  to  sue  is  a  good  con- 
sifleration  for  a  written  promise,  but 
not  »ttch  a  consideration  that  would 
make  the  promise  an  original  under- 
tak  ing.  ** This  is  a  collateral  prom- 
ise to  pay  the  debt  of  another  and 
void  because  not  ia  writing.  In  the 
mind  of  the  Court,  then.'  the  filial 
interest  of  a  son  in  presenring  hit 
father's  credit  and  aaving  the  family 
name  and  honor  from  the  riak  of 
suffering  reproach  in  a  public 
courtroom  is  not  such  a  'self- 
interest  *  as  will  support  his  prom- 
ise to  pay  his  father's  just  debta.'* 
This  case  is  approved  and  followed 
in  \Ve»lheimer  v.  I*eacock,  9  Iowa, 
51S. 

Chandler  r.  Davidson,  6  Blackf., 
I  nd. ,  567  ( 1S43).  A  widow  verbally 
promised  to  pay  a  debt  owing  to 
plaintiff  by  her  late  husband.  **  It 
i«  said,  however,  that  cooaidering 
her  as  being  possessed  of  the  goods 
under  the  will,  she  waa  under  a 
moral  obligation  to  pay  the  debta 
of  the  estate  to  the  value  of  the 
goods,  and  thai  such  obligation 
was  a  auflicient  consideration  for 
the  express  promise  sued  upon. .  ^ . ' 
The  promise  was  to  pay,  not  the ' 
proinisoi^s  own  debt,  but  a  debt 
due  by  her  deceased  husband,  and 
such  a  promise  to  be  the  foundation 
of  a  suit,  must  be  in  writing,  by  the 
Sutute  of  Frauds  unless  the  con- 
sideration be  sufficient  to  give  to 
the  promise  the*  character  of  an 
original  undertaking.  ., .  .  .  There 
are  cases,  however,  ia  which  a  new 
consideration  passes  st  the  time  of 


the  promise  between  the  newly 
contracting  parties  of  such  a  char^ 
acter,  that  it  would  anpport  a 
promise  to  the  plaintiiT  for  the 
payment  of  the  same  sum  of  money 
without  reference  to  any  debt  of 

another ftut  it  ia  evklent 

that  the  moral  obligation  relied  on 
in  this  case  was  not  a  conaideratlon 
of  that  description." 

Bumford  v.  Purcell,  %  Green. 
Iowa,  488  (1854).  "  B  at  principal 
and  P  as  security  signed  a  note  to 
D  for  town  lots  purchased  by  B. 
Befora  the  notes  matured,  B  pro- 
posed orally  that  he  would  relin- 
quish the  loU  to  P  if  P  would  pay 
the  note  and  save  B  harmless.  B 
soon  after  left  the  State.  After 
judgment  was  obtained  against  P 
on  the  note  he  paid  the  same ;  and 
aobsequently  in  a  suit  against  B  for 
the  amount,  B  proposed  to  prove 
by  parol  the  agreement  under  which 
P  was  to  pay  the  note,  and  B  ralin- 
quislied  to  him  the  lots.**  field, 
parol  agreement  void.  Judgment 
for  piaintiff.  Appealed.  Affinned. 
'*  P  was  legally  liable  aa  surety  to 
pay  the  note  to  the  holder,  but  that 
liability  did  not  esiat  between  P 
and  B.  No  consideration  or  agree- 
ment in  writing  had  passed  between 
them.  B  agreed  to  relinquish  hit 
right  to  the  lots,  but  did  not  do  sa 
A  promise  to  release  is  not  a  relin- 
quishment A  promise  to  pay  is 
not  a  payment  Bven  an  agreement 
in  writing  to  answer  for  the  debt  of 
another  haa  been  held  to  be  void  If 
no  conaideratlon  move  between  the 
plaintiff  and  defendant,  either  of 
fotliearabGe  or  otherwise.  Blliot  r. 
Giese,  7  Har.  &  J.,  45^ :  Leonard  r. 
Vrendenbngh,  8  Johns.,  S9:  Bailey 
V.  Freeman,  4  Johns.,  980;  Tainaty 
r.  Prince,  4  Pick.,  385. 

The  bill  of  exceptions  shows  that 
the  parties  agreed  to  make  an  agree- 
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nest,  iMt  the  aicreeBiciit  was  not 
cIoMd.  Conieqiteiitl  J  the  reUtioa 
between  the  pertiet  wm  not 
chanxcd.  If  the  promne  In  this 
case  bad  been  complete  and  abso- 
Ime  and  founded  upon  an  actual 
legal  transfer  of  tbe  loU  to  1*  in 
writinft,  that  transfer  coupled  with 
Fs  liability  to  pay  the  note  as 
security  or  indoraer,  would  remore 
the  case  from  the  statute.  InSpann 
r.  Baltaellt  t  Branch,  a8i.  it  is 
decided  that  an  absolute  promise 
by  an  indoraer  of  a  note  founded 
on  a  new  and  valuable  considera- 
tion to  pay  the  amount  of  such  note 
to  tbe  holder,  is  not  within  the 
Statute  of  Frauds.  .  .  .  As  the 
bill  of  exceptions  shows  that  the 
defendant  in  this  case  did  not  pro> 
pose  to  prore  an  absolute  promise 
to  pay  the  note  founded  on  a  new 
and  Taluable  consideratioo,  the 
Court  Tery  properly  refused  to 
admit  parol  proof  of  such  promise:'* 

Rddy  p.  RoberU.  17  111.,  505. 

Wrstheimer  p.  Peacock,  a  Iowa, 
5S8  (1^56).  Peacock.  Jr.,  had  exe- 
cated  his  promissory  note  and  did 
not  pay  at  maturity,  wherenpoo 
the  payees  informed  Peacock,  Jr.'s, 
father  that  they  would  sue  hb  son 
and  atuch  the  property.  Father 
Peacock  said  he  would  pay  the  note 
if  they  would  forbear  to  sue,  and. 
this  was  orally  agreed  to.  Psyecs 
thee  assigned  the  note  to  plaintiff, 
who,  relying  on  the  rerbal  promise, 
brought  suit  against  father  Pea- 
cock. Verdict  for  pUintiff.  Ap- 
pealed. Reveraed.  "We  think 
this  is  nothing  more  than  one  of 
those  .eases  when  A  becomes  the 
surety  for  the  debt  of  B  in  consider^ 
ation  that  the  creditor  win  forbear 
to  sue  or  to  prosecute  a  suit  already 
commenced.  The  agreement  to 
forbear  might  be  a  good  considera- 
tion to  sappott  the  promise  If  in 


writing,  but  not  a  consideration  or 
such  a  character  as  to  make  a  new 
and  original. transaction  between 
the  parties.  There  is  nothing  to 
show  that  the  defendant,  when  he 
made  the  promise,  had  in  riew  or 
secured  a  benefit  which  accrued 
immediately  to  himself.  On  the 
contrary,  his  oljcct  was  to  obtain 
forbearance  or  benefit  to  his  son. 
If  for  his  own  benefit  the  promise 
would  not  be  within  the  statute ;  if 
for  the  debtor,  it  would.  And  this 
distinction  we  think  important  and 
clearly  recognized  by  the  authori- 
ties."      ' 

The  language  of  Barker  v,  Buck- 
lin,  3  Denio,  45,  may  imply  that 
forbearance  to  sue  is  a  considera- 
tion suflScient  to  uphold  a  promise 
of  a  third  person.  "  An  agreement 
on  the  part  of  a  creditor  to  forbear 
to  sue  a  debtor  is  a  good  considera- 
tion to  uphold  a  promise  of  a  third 
person  to  pay  the  debt.**  This  case 
also  lays  down  the  rule  that  "to 
constitute  a  valid  agreement  to  pay 
the  debt  of  another,  therefore,  there 
must  be  not  only  a  good  considera- 
tion, but  the  agreement  must  be  in 
writing  and  must  express  the  con- 
sideration. Both  ingredients  must 
concur  or  the  agreement  will  be 
void." 

Blunt  p.  Boyd,  3  Barti.,  209  (1848). 
A  was  indebted  to  B  for  lumber 
amounting  to  IS7.  C  was  indebted 
to  A  for  work  done.  C  agreed  with 
A  to  pay  the  fSj  to  B.  and  deducted 
that  amount  from  what  C  owed  A, 
giring  A  his  note  for  the  balance. 
Two  of  the  three  judges  held  thst 
as  no  new  consideration  passed 
from  A  to  C  for  A*s  promise  to  pay 
B,  thia  was  a  collateral  promise  to 
pay  the  debt  of  another  without 
consideration,  and,  therefore,  void 
under  the  ststute.  This  seems  hard 
to  reconcile  with   the  riews  ex- 
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r. 
Barker  v. 


Waidcn. 
BvckHn, 


The  diatcaling  opinioa  was  that 
C*a  pfoniM  waa  foanclcd  oa  hia 
eiciitinK  lodcbtrfliicfla  to  A  fiw  work 
done,  and  the  conaMcfatioa  for  the 
pronfee  waa  that  #87  aboBtd  be  de- 
doetcd  from  thatdcU  to  A,  aad  hit 
note  made  oat  for  the  bahmcc. 
Thb  practically  anonata  to  aajrlag 
that  A'a  promite  waa  an  original 
distinct  agrcencttt  to  pay  hia  own 
debt  for  a  good  conaiJeration,  and, 
therefore,  waa  not  within  the 
Statnte  of  Ptanda.  The  lattiir  view 
aeema  to  be  more  in  aecord  with  the 
weight  of  authority. 

Variona  examptca  of  what  the 
eonrti  have  dccUrcd  to  be  valid 
conaiderationa  may  be  fonnd  in  the 
following  table,  Uken  from  Robina 
r.  Oilman,  43  N.  H.,  485 :  "Caaca 
where  the  promise  haa  been  lietd 
binding  withoat  writing :  (1) 
the  debtor  haa  pnt  into  the 
of  the  promisor  the  amount  of  hb 
dcU:  Hilton  v.  Dinamore,  ti  lie., 
41 J ;  Lawrence  v.  Pox  to  N.  Y., 
6  Smith,  a68:  Blnnt  v,  Boyd,  3 
Bartu,  909;  (a)  or  Inmaferrcd  to 
him  property  equivalent:  Skelton 
r.  Brewitcr,  SJohoa.,  376;  Gold  v. 
l*bilipa,  10  Johna.,  411 ;  Parley  v.' 
Cleveland,  4  Cow.,  43a;  &  C,  9 
Cow.,  639;  Blwood  r.  IConk,  5 
Wend.,  135  •  Barker  v.  Backlin,  t 
Deniot  43 ;  Pike  v.  Brown,  7  Cmh., 
136 ;  Alger  r.  ScoviUe,  i  Gray,  396; 
Preble  v.  Baldwin,  6  Cmh.,  55a: 
Todd  V.  Tobev,  99  Me.,  134 ;  Dear- 
born, V,  VtjfL%  5  lie.,  83 ;  Bird  9. 
Gammon,  3  »»«.  (N.  C),  883: 
Wait  V.  Wait,  aB  Vt..  390;  Olm- 
stcad  p,  Giuely,  18  Johna.,  a; 
Meech  9,  Smith,  7  Wendell,  317; 
Gaidaer  9,  Hopkfaw^  5  Wend.,  93 ; 
King  V.  Devoid,  3  M.,  177;  (4) 
le  promiaee  haa  trnna- 


femd  or  releaaed  to  the  promisor 
some  interest  in  the  property  of  the 
debtor,  aa  a  lien  given  by  law  to  a 
pon  the  gooda  of  hia 
for  lent  •  nllngerlaad  p. 
Mone,  7  Johna.,  4113:  or  of  a 
bailee  for  aervicca:  Ifallory  9,  Gil- 
let,  7  Smith.  4it ;  (5)  or  where  the 
promisee  haa  released  to  the  pro- 
misor and  holder  of  the  property 
an  attachment :  Crom  9.  Richard- 
■on,  30  Vt.,  64a ;  (6)  or  where  he 
haa  releaaed  to  the  promisor  the 
right  to  atUch  the  property  of  the 
debtor :  Sampaon  r.  llobart,  a8  Vt, 
697;  or  where  he  haa  agreed  to 
allow  time  to  the  debtor :  Smith  v. 
lvca»  15  Wend.,  18a;  Walaon  v. 
Randall,  ao  id.,  aoi ;  or  haa  dia- 
charged  a  suit  against  him :  Rowe 
r.  WhitUer,  ai  lie.,  545.** 

The  subsisting  liability  of  the 
third  penou  haa  •ometimea  become 
an  important  feature  in  the  decision 
of  a  case. 

Stemburg  v,  Callanan,  14  Iowa, 
a5i  (1861).  A  waa  doing  Iraaincm 
in  hia  own  name,and  waa  indebted 
to  the  plaintiff.  B  and  C  entered 
into  a  partnership  with  A,  the  new 
firm  assuming  a  large  amount  of 
A'a  indebtedness.  A  waa  soon  after 
discovered  to  be  insolvent  and 
shortly  retired  from  the  firm,  hia 
original  debt  to  the  plaintiff  re- 
maining  still  unpaid.  Plaintiff  su«^ 
on  a  verbal  promise  made  to  htm 
.  by  C  that  the  new  firm  would  pay 
off  A*8  indebtednesa.  Judgment 
for  plaintiff.  Appealed.  Reversed. 
**It  is  well  replied  by  defondanta 
that  tbia  promise,  not  being  in 
writing,  waa  void  under  the  Statnte 
of  Pkuuda,  aad  upon  thia  ground 
the  plafaitiff  could  not  reoovcr.  A 
promise  to  pay  the  debt  of  another, 
he  still  remaining  liable,  ia  a  col- 
latenl  promise  aad  void.  Aptom- 
be  to  poythcdebtof  aaothtrfor 
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vhfeb,^/brtlwpraaiM.tbeoUicr  BotwhhcluidiBC  k  k  Mifc  oa  • 

•Iffl  icaaiw  liable,  fo  witUa  Um  Mfidnt  cooaidcntioik'*     J«dr 

aiatulc of  Pnwdi, ABd  nrait beta  awBtfbrdcfeDdMtbclow.    Appaiw 

viltiaS.  or  it  k  ^oid.    Under  pw  «rtly  the  Coort^tM  of  the  opiaka 

HatateaocvUcaceol'AcoaCraelk  tkat  the  tnutocihip  of  Um  kthcr 

terciB    ooc  posoa  MBo«BtedtOAeoBddtMtkafbrkk 

itosMwcr  ibrUMdebt  of  pranhe. 

laacbcoBtnctbeia  TheUsswigeof  thkeaaeMOM 

wcittec  and  liKBed  by  the  pwty  to  fandih  aathoritj  for  tbc  priad. 

chased. arbki^caL  Bataothlag  pletbatAptaakckvfitkvtapay 

ktUapravfaioatbftUpfvveBttbe  the  ddbt  of  a  thM  penoa,  aid  oa 

pntj  ac^iait  wlwai  tbc  aawritftea  a  safidcat  eoaridoatka,  k  vaid 

coatract  k  too^t  to  be  cafbfced  aader  tbc  etatate  If  tbe  oriffaHl 

ftaat  bdac  called  Ma  witBCM  by  debt  Hill  cxkbL 

Ihiopporili  party,  aorbkocal  tee-  Thk  view  bM  bcca  critkkcd  ia 

ay  ftoabefaceTideBee.    Tbe  klcrceMB(Me  Parley  r.Clcveiaad» 

rdUaotoOcrtobriag  tbk  4  Coir>,  43a  JM^t  aad  tmn  clUd^ 

vitUa  the  cxoeplioa  by  tbe  AUea  r.  Tbospeoa,  10  N.  H.,  ja). 

I  of  the  opposite  party.  FiathciaMfC,  the  coart  aacaw  to 

If,  tiMiaiBia,  C  «aa  aathoriaed  to  have  aaaeecaMvUy  foae  oat  of  ito 

act  finr  the  aew  flna,  the  eoatiact  way  to  arsiva  at  the  caadarioa 

■uatlH  to  be  afaeed  aaa  witbia  that  the  pnaaiae  aaa  vaid  oa  the 

the  Slataie  of  Fkaada,  and  the  eri-  groaad  of  the  coatiaaiag  liabiHly 

dcaceteadii^toptaffethepaiale  of  the  origfaMl  ddHar;  It  a^iht 

pnaaiae  AoaU    have  bcea    cs-  have  aiaplydeclafad  that  befeaaa 

etodad.**  a  pnaaiae  to  pay  thedebtofathiad 

Jackaaa  v.  Rayawr.  it  Johaa.,  penoa,  aot la  writiaf,  aadthatlhe 

191  (1S15).    Payee  d  a  proBiiaaorj  traaUcabipaaa  aot  a  caaaiilHaUea, 

aeleaaaaboattoaerveaatraatoa  Ibr  the  klhcr  had  aot  eaatradtd  a 

the  oMhar  apoa  delaalt  ia  pay-  ddbt  hf  becomiag  tbe  aaijgaaa  of 

aieat.wheatbektheroftheyaker  .  hbaoa*ft  property  for  the  bcaeic  of 

iafaawdhiaithat'*beaoaldpay  craditara,  anr  did  bo  hiaMair  la- 

the  defat^aa  he  had  takea  bk  aoa*a  cdve  aay  beaeit  or  advaati^  If 

pw>perty,  aad  aieaat  to  pay  bk  way  af  eoaaldctatioa:  Barter  9. 

hoacat  debta.**    Payee  thea  aaed  Backlfai,  a  DeBio,sS. 

the  father  oa  thk  verbal  proariae.  Pailcy  a.  Clevelaad,  4  Cow.,  431 

The  Coartaaid  that  the  father  waa  (ites).    A  owed  B  oa  a  aote.    C 

tabeeoaaidefadtraatcaforbkaoa'a  praadaedbypaiollopay  B,iacoa> 

caadilar'ak  far  be  had  received  aa  aidemtioa  that  A  deliverod  to  biait 

aaaignaunt  af  bk  aea'a  property  la  (C)hay  to  the  valaa  of  the  debt. 

tiaatfarlhepayaMatol'hkaoo*a  ^Wtf.  aotwitUatbeatatale.    *'Ia 

dabk.    "  Bat,  M#  anjrfaa/  4tU  ^  ^  thaaa  caiaa  faaadad  apoa  a  aew 

ike  mm  mu  sua  sm^isii^i  wad,  aad  original  ceaaidciatiaa  af -bea» 

apraidi^g  to  tka  dackioa  ia  the  ait  to  the  dafeadaat,  or  ham  to 

eva  of  ak^peoM  aad   Plaltaa  U  the  ptaiatiff  aaovteg  ta  the  p«tj 

labai.  Ripi,4j4LaBdtkaaatheri.  aMhiac  t^  pto^ke,  aithar  ftoa 

tkitfcMtcik^kaaiaiaw^aamad  the  plidatiff  or  the  orlfiaal  debioi; 

«kdapnak»l*pa^thadabtora  thajaMMC^f/laMttlrof  thearlr 

CM  piMB  *Mt  ka  te  vrftiai,  laal  dMor  k  a#  a^^Mfaa  ta  tha 
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On  thb  point  the  conrt 
■cems  to  diffier  from  the  opinions 
exprettcd  in  Sinpton  v.  Patten,  4 
Johns.,  4st;  Jnckaon  v.  Reyner,  i« 
Johns.,  S91;  hnt  eccorde  with  the 
rnlingt  in  Skelton  v.  Brewster,  8 
Johns.,  37«;  Gold  ft  Silt  v,  Phillips, 
10  Johna.,  41a;  Maulc  v.  BnckweU, 
5oPn.,39' 

Leonard  v.  Vredenhurgh,  8  Johns., 
99  ( 1 81 1 ).  One  of  the  often-quoted 
csseson  thissnbject  is  an  early  New 
York  decision.  A  drew  a  promis- 
sory note  in  favor  of  B  for  theTalne 
of  goods  delivered  to  A  from  B. 
At  the  same  time  C  went  secntity, 
writing  on  the  note,  *'  I  guaranty 
theabore."  The  Conrt  held :  "It 
was  all  one  briginal  and  entire 
transaction,  and  the  sale  and  deliv- 
ery of  the  goods  to  A,  supported  the 
promise  of  C  as  well  as  the  promise 
of  A.  If  the  contract  between  A 
and  B  had  been  executed  and  per- 
fectly past  before  C  was  applied  to, 
so  that  his  promise  could  not  con- 
nect itself  with  the  original  com- 
municatioo,  then  the  case  would 
have  been  very  different,  and  the 
undertaking  of  C  would  have  re- 
quired a  distinct  consideration.  A 
mere  naked  promiae  to  pay  the  al- 
ready existing  debt  of  another  with- 
out any  considemtioo,  is  vokl.  But 
in  the  present  case  the  promise  was 
made  at  the  time  of  the  original 
negotiation  between  A  and  B.  It 
was  incorporated  with  that  con- 
tract, and  became  an  essential 
branch  of  it  The  whole  was  one 
single  bargain,  and  the  want  of  con- 
sideration as  between  Cand  A  can- 
not be  alleged.  **  If  there  was  a 
conaidention  for  the  entire  agree- 
ment (and  A*s  note  purporting  to  be 
given  for  valne  received  was  evi* 
dence  of  it)  Od  oonsideraUoB  was 
tbeaUmentfertbedcieBdantVipron- 
iae.  .  .  .  A's  note  given  Ibrvnlnt 


received,  and  of  course  importing  a 
consideration  on  its  lace,  was  all  the 
consideration  requisite  to  be  shown. 
The  paper  disclosed  that  C  guaran- 
teed thU  debt  of  A*s ;  and  if  it  was 
all  one  transaction  the  value  re- 
ceived was  evidence  of  a  oonsider- 
ittioo  embracing  both  promises.*' 
The  promise  is,  therefore,  not' 
within  the  Statute  of  Frauds.  Thi» 
case  is  much  criticised,  and  se- 
verely so  in  Maule  v.  Buck  well,  50 
Pa.,  52.  "  It  ia  not  true,  as  a  gen- 
eral rule,  that  the  promise  to  pay 
the  debt  of  another  is  not  within 
the  SUtnte  if  it  rests  upon  a  new 
conaideration  paasing  from  the 
promisee  to  the  promisor.  A  new 
consideration  for  a  new  promise  is 
indispemsabk  witkoui  tk£  Siaimtt,  ' 
and  if  a  new  consideration  b  all 
that  is  needed  to  give  validity  to  a 
promise  to  pay  the  debt  of  another, 
the  Statute  amounts  to  nothing. 
Nor  can  it  make  any  difference 
that  the  new  conaideration  moves 
from  the  promisee  to  the  promisor. 
....  There  (Leonard  v.  Vre- 
denburgh)  it  waa  laid  down  that 
cases  are  not  within  the  Statute 
where  the  promise  to  pay  the  debt 
of  another  arises  out  of  some  new 
and  original  benefit  or  harm  mov- 
ing between  the  new  contracting 
patties.**  That  thia  proposition  is 
inaccurate,  however,  is  almost  nni- 
versally  admitted,  and,  aa  we  have 
already  remailced,  it  practleally 
denies  all  effect  to  the  Statntt.  It 
cannot  be  admitted  lor  a  OMment 
in  the  lehna  in  whicb  It  waa  ex- 
pressed s  Approved  in  Townaesd 
V.  Long,  77  Pa.,  148.  (Sen,  also^ 
Dunn  V,  West,  s  B.  Mon.,  381 ;  Ln* 
oas  p,  Cham'bcrlala,  8  B.  ICoa., 
176.) 

The  piecodingeaaea,  when  plaeed 
side  by  side,  reveal  the  divcnHj  of 
nmllioda  adopted  by  the  conrta  for 
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the  dctermiiMtioii  of  what  it  at 
firti  tight  m  stinple  qnettioo.  To 
•ekct  one  test  that  woaM  Aiiswcr 
cqaally  ^nSi  on  all  occasiost  tccmt 
to  be  of  doabtfol  poMibility,  for  all 
tbat  ha^e  jtt  been  tried  aieopen  to 
MiM  ofcjectioo. 

The  courts  frequently  chooee  the 
eerier  plan  of  picking  ont  a  salient 
fcatnie  of  the  caae»  tach  as  Uie 
snbsistinc  liability  of  the  *' third 
peisoa/'  and  base  their  decision  on 
this  conparatireljr  narrow  ground 
without  touching-  upon  the  broader 
and  more  debatable  gronnd  of  the 
considcfation  and  nature  of  the 
pfonise.  While  this'  course  may 
be  satisfactory  enough  in  certain 
indiridnal  cases,  it  docs  not  sdTance 
our  knowledge  of  the  onderljriog 
principles,  for  the  resson  that  it 
docs  not  penetrate  to  the  foundation 
from  which  every  one  of  these 
esses  springs,  namely,  the  promise 
itselt 

As  a  test,  the  subsisting  lisbility 
of  the  third  person  must  often  fail, 
for  it  frequently  happens  that,  while 
the  third  person  continues  liable, 
the  nitcrior  personal  benefit  or 
advantage  to  the  promisor,  derived 
from  his  promise,  b  tenfold  greater 
than  the  amount  of  that  third  per- 
son's Usbllity:  and  common  sense 
would  show  that  such  a  promisor 
was  not  paying  another's  debt,  but 
asenming  a  personal  oUigatloB  of 
bis  own  tohis  very  great  advantage. 

TheionaMnstlou  lor  the  promise, 
OS  the  other  hand,  has  mors  advan- 
It  is  an  important  fSmtnre 
I  it  coosists  of  money  tcsas- 
tho  promisor  with  the 
ding  thatthedeht  latobe 
paM  Mt  of  that  Auid  alone.    The 


objectioDS  to  it  as  a  basis  of  decision 
are,  that  it  forces  a  line  to  be  drawn 
as  to  just  how  much  is  necessary  to 
constitute  a  consideration,  thus 
leaving  room  for  close  and  doubtful 
decisions,  which  will,  in  time,  per- 
plex rather  than  clarify  the  ques- 
tion. When  the  discussion  is  coo- 
fined  to  the  form  or  matter  of  the 
consideration  which  has 
it  is  incviuble  that  cases 
should  become  narrowed  down  to 
fine  distinctions,  from  which  diflrr- 
ences  of  opinion  will  not  unnatur- 
ally arise. 

It  seems  thst  the  test  which  may 
be  satisfsctorily  applied  to  the 
majority  of  cases  is  the  nature  and 
purpose  of  the  promise  itself.  The 
various  elements  for  consideration 
in  this  connection  are  the  intent 
and  object  of  the  promisor  in 
making  the  promise,  the  result 
to  himself  and  the  other  psrtics 
tothetranssction,  the  inducement 
he  hsd  to  make  it,  the  attendant, 
outljring,  or  prospective-  advan- 
tages that  he  has  thereby  obtained, 
or  that  he  expected  to  obtain 
at  the  time  he  made  it,  it  being 
immaterial  whether  they  formed 
part  of  the  actual  consideration  he 
received  or  not  It  is  plain  that 
the  nature  of  the  consideration 
cannot  affect  the  terma  of  the 
promise  itselfl  The  foundation  on 
which  the  transaction  is  based  b 
the  promise;  to  examine  all  tha 
drcnmstancea  which  throw  light  on 
its  pnrpose  and  character  would 
seem  to  be  the  most  natural  and 
effociivt  method  of  determining 
whether  the  promisor  was  paying 
his  own  dehC  or  another^ 

Ou  B.  JOBtoii. 


32        PBorosmoN  into  a  valid  aorbbmbmt. 

DBPARTMRNT  OP  WILLS,  EXECUTORS, 
ADMINISTRATORS. 


Eorroft^iN-cNiep. 
HON.  WILLIAM  N.  ASHMAN. 


HewikRD  W.  Pao*.      Wm.  Hmar  Vuonm,  Ju^      UAVUtcm  O.  BsLKMr, 
Cras.  Wilvrbo  Conrap.     Boitabo  BaooKs.  Ja.,     |ompn  Howaa»  Rmoaim. 
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A Kedpt  «M  givctt  ia  the  IbllofiriBg  words:  "lUotivwl  thk  4aj 
fron  Aaa  Clufletle  Gatt  the  Mm  of  $i  for  aU  my  acrTicca  imdarad  Imr 
ia  her  houa  ap  to  this  data;  and  I  agrea  to  la*  tha  Icgacj  ia  iMT  favw  te 
my  will  aa  bow  amda,  alaad  aad  reawia  for  bar  beaait  at  ntj  daath." 
Tha  papar  waaaigaad  aad  witaaaatd,  //Utf,  it  b  iaaafieiaat  to  aataUiih 
tttch  a  eootiact  as  caa  ba  calbraad  agdaatlMraatata.  whaaltappaaia 
that  thowiU  ia  asialmca  at  tha  time  tha  fooaiptwai  givaa  baa  baaa 
dcatfojaa  or  R¥ohada 

Thccc  waa  aothiog  ia  the  papar  itadf,  aor  ia  tha  aTidaaca^i«r»  tha 
iaatraawat  to  show  tha  kvicy  waa  pramiaad  ia  eoaaidafmtioa  of  aatvioaa 
pRvioaily  readared  or  to  ba  paribnaad. 

8acb  a  coatnct  caa  oaly  ba  cafMoed,  whaa  apoa  a  aaflklaat  eaa- 
aidaratioa.  aad  claarfy  proved  bj  diiaet  aad  pooltifa  tartiamaj,  aad 
where  ita  taiaM  are  defiaito  aad  certala. 

Opinion  by  Stsrrbtt,  J* 

Althoi^h  oa  ita  faoa  it  woold  have  lo  held   from  the  carliaat 

appear  aoremoaable  that  a  maa  tiaw.  XaGanaicrr.Battiaoa,iVer> 
•hoald  be  permitted,  by  ooatract.  *  aoa  48,  deddcd  by  Lord  KiH<^  ia 

to  limit  the  :UipoaHioaorhl»prap-  i68t,  the  coatiact  waa:  "If  I  die 

erty  by  will,  a  little  redectioa  withoat  imae  of  my  body.  I  will 

coaviacca  aa,  aot  oaly  of  the  pro-  give  yoa  either  jCSPO,  or  leave  yoa 

priety  of  the  rale,  bat  that  it  fel-  my  laad."   Tha  agrBcawat  waa  ia* 

towt  logic^ly  from  the  view  takca  aiatcd  apoa,  aad  the  Coart  decreed 

by  tha  law  of  all  caatTKU,  whereby  that  it  be  ealbrcad:  Joaas  r.  ICar- 

a  maa  diapoeaaaf  that  which  bhia  tia,  $  Amb.,  88a;  Paatoa  r.  Ban 

owa«  ber^  3  Bafr»i  1178;  Pofteacaa  th 

There  caa  be  ao  doabt  of  the  Haaaah,  19  Veay.  87;  Johaaoa  p, 

abstract  propoaitioa  that  a  pcma  HabUo,  5  Am.  Law  Rbo»  177 ; 


may  eater  iato  a  ^id  agreaawat     Riven  9,  Rivera,  1  Damaa.,  118; 
to  make  a  will  ia  apaiticalarama*     Ncwtoa  »,  Nawtoa,  48  lifaUk«  33; 


uer,  or  what  ia  tha  aaam  thiag.aal     Thompaoa  r.  8tevtaa»  71  Ph.  fit.* 
to  make  aay  will  at  alL  Thecaaea     iti. 

*iSoF^8L.  hi;  joW.lt.C,4M^   Jaly  13. 189a. 


aiXTRACTS    LIMITING   DISPOSITION    OF    PKOPKRT\.      JJ 


Tlie  main  difficulty  aract  in 
Mtiftlktorilj  prorins  *^^^  c^' 
iract»;  ud  wlicn  proved,  in  Apply- 
ins  a  MtiftfactOfT  remcdj.  The 
law  hat  aluajs  held  in  mbbomncc 
an  atttmpt  to  dkmrgic  n  decadent*! 
cMate  witli  eontncta  of  a  rar- 
prcMcd  or  private  nature  entered 
into  during  hie  life,  and  conrts 
have  always  required  proof  of  a 
▼cry  poftitivc  character  to  Mippott 
them.  This  feeling  it  due  to  the 
inclination  which  existi  among 
aurrivora.  who  are,  perhaps,  disap- 
pointed with  the  disposition  which 
the  decessed  has  made  of  hit  prop- 
erty,  to  recofci  as  large  a  shan;  of 
his  estate  as  possible  under  the 
guise  of  assumed  contracts  and 
agreements  entered  into  during  his 
life.  Also  to  the  difficulty  of  de- 
ny iug  such  contracts  when  alleged, 
owing  to  the  death  of  one  of  the 
asoat  interested  parties.  This  dis- 
position of  the  court  wss  well  ez- 
presMd  by  Justice  Stroicg,  in 
cWaham  v,  Grsham  {posi),  where 
he  says:  "The  temptaticm  b*  set 
up  daisBS  against  the  estates  of 
decedents,  psrticularly  such  de- 
cedents as  hsTC  no  lineal  heirs,  ia 
rrry  great.  It  canhot  be  douMed 
that  Bsany  such  claims  have  been 
asserted  which  would  never  have 
been  hnown,  had  it  been  possible 
for  the  decedent  to  meet  his  al- 
leged creditorB  in  a  court  of  justice. 
Not  infrequently  we  witness  a 
scramble  for  a  dead  man's  effects, 
disreputable  to  those  engsged  in 
it,  and  riwcking  to  the  moral 
sense  of  the  eommunitj.  Such 
claims  are  always  dangeroua,  and 
when  they  rest  on  parole  evidence, 
they  should  be  strictly  scanned." 

Covenants  to  make  a  stipulated 
dispooitlon  of  property  by  will 
have  lo«g  been  used  in  Bngland 
in  marriage  settlements,  where  a 


perMQ  will  covenant  either  to  give 
a  certain  amount  by  will  or  other- 
wise, or  that  his  eaccutors,  at  a 
certain  time  aAer  his  decesae,  will 
psy  a  particular  aufoont  to  tlie 
covenantee :  Mayd  p.  Field,  L.  R., 
3  Ch.  D.,  5S7:  Bold  r.  Hutchinson, 
90  Bev.,  350. 

But  where  it  is  sought  so  to  hold 
s  third  person  lisble  for  represen- 
tations msile  on  marriage,  they 
must  be  clearly  proved,  and  it 
must  sppear  that  the  marriage  took 
pUce  upon  the  faith  of  them  :  Bold 
V.  Hutchinson  {mnU) ;  Jamison  v. 
Stein,  «i  Bev.,  s- 

In  America  such  settlements  are 
not  mnch  nsed,  and  the  cases  upon 
contracts  to  make  a  will  have  gen- 
erally arisen  under  different  cir- 
cumstances. 

The  Comtra€t.^lX  i»  most  im- 
portant, where  relief  is  sought  fee 
the  breach  of  a  contract  to  make  a 
will,  that  it  be  fully  proved.  It 
must  appear  to  hare  been  a  clear 
understanding  between  the  parties, 
and  deliberately  entered  into  and 
understood  by  them.  It  is  said  in 
Pry  on  Sp.  I*er..  i  aaj,  *'  such  con- 
tracts are  regarded  with  suspicion, 
and  will  not  be  sustained  except 
upon  the  strongest  evidence  that 
it  was  founded  upon  a  sufficient 
consideration,  and  was  the  deliber- 
aU  act  of  the  deceased  :*'  Drake  v. 
tanning,  a4  Atlantic,  378^;  Newton 
V.  Newton,  46  Minn.,  ^«.  . 

But  certainty  to  a  common  in- 
tent will  be  sufficient,  and  where  a 
person  makes  such  representatiuns 
as  will  in  law  amount  to  an  offer, 
which  are  acted  upon  by  the  other 
party,  a  binding  contract  will  be 
created :  Thompson  p.  Stevens,  71 
Pa.  St,  161. 

Thus,  in  Hammersly  v.  De  Blel, 
i«  CL  and  Pin.,  45,  the  agent  of 
the  father  wrote  to  ihe  gentleasan 
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who  wan  aViout  to  marry  bit 
daufchter,  '*  The  Tallier  alMi  tiuemk 
to  leave  th^  mm  of  /'lo.ooo  in  his 
will  to  Mm  T.  Thi»  arranfeentent 
ta  Kubject  to  revision,  but  it  in  aiiiTi- 
cient  for  the  Baron  H.  to  act  upon.** 
lie  did  act  upon  it,  and  the  mar- 
riaKC  was  solemn ixc«l.  //t'M,  that 
the  estate  of  the  father  was  bound 
by  the  contract :  Hold  r.  Hutchin- 
son, ao  Bev.,  250;  Jamison  f/. 
Stein,  21  liev.,  5* 

Kxactly  what  proof  is  necessary 
in  a  particular  case  is  of  consider- 
able difliculty  to  sUte,  but  the  role 
is  about  the  sane  as  in.  any  other 
contract  except  that  the  court  will 
be  more  particular,  and  require 
stronger  <»vidence  where  it  is  to 
make  a  will  than  in  ordinary  cases: 
McClure  v  McClure,  1  Pa.  St„  374: 
Mnndorf  p.  Kil.boam,  4  Md.,  459. 

It  has  been  said  *'  The  burden  of 
proving  such  a  contract  and  show- 
ing its  exact  terms  is  upon  the 
party  asserting  it :  **   11  I'a.  C.  C, 

493. 

Qaiit  a  line  of  cases  has  arisen 
upon  contracts  that,  if  the  plaintiff 
will  live  with  the  deceased  and  care 
for  him  during  life,  he  shall  have 
certain  property  at  his  death.  Such 
claims  are  particularly  obnoxious 
to  the  courts,  especially  since  the 
proof  which  ia  generally  produced 
b  of  the  most  unsatisfactory  char- 
acter. "Coorta,"  said  Justice 
Sbahswood,  in  Thompson  v,  Ste- 
vens {(tmU^  **  by  which  the  estates 
of  deceased  persons  arc  called  upon 
to  pay  large  suns  to  nurses  and 
housekecpets,  ought  to  be  very 
doaely  aoanncd,  and  Jurica  la* 
itructed  that  they  can  only  be 
made  ont  on  very  dear  prooC 
Conrts  arc  capecially  Justified  in 
letting  aside  anch  vcrdida  when 
sot  founded  npoa  proof  df  this 
character,  or  when  unreasonable  in 


amount.**  Such  a  cam*  wa4(;nihiim 
:\  c;r«ham.  j^  Va.  St..  475-  The 
flecrasicf I,  firing  old,  promiseil  hi» 
nieces  that  if  they  would  itrc  with 
him  till  lie  died  he  would  "give 
them  as  much  as  any  relation  he 
has  on  earth,"  without  suggesting 
what  that  amount  would  be.  The 
mother  ga\'e  testimony  as  to  the 
conversation  with  the  unrle  at  the 
time  the  alleged  contract  was  made, 
which  tended  to  prove  it,  and 
another  witness  tcntilie*!  to  admis- 
sions by  the  deceased  of  having 
made  nich  a  contract.  They  were 
all  of  a  looMT  and  rambling  nature, 
and  the  court  refused  to  enforce  it. 
saying  it  waa  too  uncertain.  In 
Cessna  v.  Miller,  51  N.  \V.,  50  (la., 
1899),  the  action  was  to  reco%*er  a 
farm  on  the  ground  that  the  de- 
ceased had  promised  that  if  plain- 
tiff lived  with  her  and  took  care  of 
her  site  should  have  it  at  her  death. 
Several  witnesses  te»tifie<t  to  state- 
ments by  the  deceased  to  the  effect 
that  the  plaintiff  was  to  have  the 
farm.  But  the  court  held  it  insuifi- 
cient  to  establish  any  binding  con- 
tract. To  the  same  effect  are: 
lV>llock  r.  Ray,  85  Pa.  St.,  4s8; 
Walls*  App.,  Ill  Pa.,  460. 

But  where  the  evidence  reaches 
the  degree  of  certainty  required  by 
the  court,  or,  aa  has  been  said, 
where  the  evidence  is  "direct  and 
poaitive,'*  the  necessary  relief  will 
be  granted,  for  although  the  strict 
rule  haa  been  found  expedient  in 
otder  to  protect  the  estates  of  de- 
ceased persons,  it  will  not  be  per- 
mitted to  work  an  evil  upon  those 
who  have  entered  Into  an  boncat 
contract  with  bin :  Thonpaon  p. 
Stevens,  71  Pa.  St,  161 ;  Cottreirs 
Batatc.  9  W.  N.  C,  937- 

Tbeac  caaea  are  only  a  atep  ic- 
novcd  from  those  where  the  ser- 
vices are  rendered  aimply  on  the 
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hope  of  rtwaid  Hy  will,  anH  with- 
MA  aay  •srccmcnt  for  conpenM- 
UwataU.  SDcb  cUtlm*  «rc  never 
■lloircd  and  no  recovery  can  bt 
hail  for  lach  srattittooa  Mrricct: 
0»boarac  V.  Gaj*a  Hoaphal,  a 
Sininge.  239;  Martin  r.  Wright, 
IS  Wend.,  460;  M«nin*a  KHate, 
ij6  Pa.  St..  139. 

Like  all  other  coatracta,  an 
•pcettent  to  make  a  tctUinienUry 
ithtwaitioo  of  property  mutt  con- 
farm  to  the  Sutnte  of  Franilt,  to 
thit  •  contract  for  the  cUftpoaitioo 
of  lami  by  will,  to  lie  enforceable 
»Mt  be  in  writing,  or  must  airold 
the  sUtnte  on  the  ground  of  part 
pvrlbmiaace :  Hanler  v.  Harder,  a 
SMf.  Ch.,  19;  Johnaon  r.  IlnbUe, 
SAif.  LawRno..  177;  Brinker  r. 
Brinker.  7  Barr.,  53:  Oonid  v, 
Utnafield,  103  MaM.,  408;  Drako 
9,  Lanning,  34  Atl.  Rep.,  37S. 

Bnt  if  the  contract  can  be  col- 
cctcd  from  the  letter*  which  havn 
pMKd  between  the  partiea,  the 
■Mote  will  be  tatbficd :  Hammera- 
h7r.De  Bell,  la  C.  &  F..  4S;  Ana- 
tie  p,  Davia,  ia6  Ind..  473. 

80,  too,  the  will  itMlf  ezccnted 
ia  pnnnancc  of  an  agreement,  may 
•pcrete  aa  a  writing  within  Ibt 
Matme.  It  Ib  merely  a  will,  how- 
ever, and  rerocablc  during  the  life 
ef  the  maker,  nnlcw  poaacmion  be 
taken  under  It.  and  the  plaintiff 
fclilt  hia  part  of  the  agreement,  hi 
which  caac  it  amonata  to  an  ese- 
caled  eontrtct,  which  ia  irreTooa- 
Ucaad  may  be  cnlbffced  even  dnr- 
iHthe  life  of  tho  maher :  ICcCne 
a.  Johnaon.  a$  Tm  QL,  906;  34  Fla. 
flt,  iBo;  Tttitt  V.  Smilli,  197  Pa. 
flt,34i;  137  Fa.  St.,  35:  Brinker  r. 
BriBkcr.7Fa.8t.5s. 


nteof  PranHa.  boa  been  nnfrerMlly 
applied  to  thin  claaa  of  contracta. 
bat  what  ia  n  aaflicient  part  per^ 
feraiance  In  n  particular  rate  <•  a 
harder  qnealioa .  Aa  before  aiatcd. 
the  contract  m  vat  bt  clearly  proTed. 
and  the  acto  act  ap  to  take  it  out  of 
the  itatntc  m  vat  be  * '  nnequirocally 
in  performance  of  the  contract,** 
and  referable  thereto:  Carliale  r. 
Fkmming,  1  Harrington.  4a  i. 

In  Kngtaml  it  baa  been  held  that 
marriage  entered  into  npon  the 
promise  of  the  deceaacd  that  he 
would  by  will  g{%-e  the  plalntilf  cer- 
tain property  ia  not  auAcient  to 
take  the  cane  out  of  the  ftUtute. 
Thia  waa  ruled  in  Caton  r.  Caton, 
I..  R..  I  Ch.  App.,  137;  L.  R..  2 
K.  L.  C,  ia7.  Where  negotiationft 
for  a  aettlement  were  broken  off 
npon  the  promlae  by  the  deceaacd 
that  he  would  by  wiU  gire  hia  wife 
all  her  property.  The  marriage 
waaaolemniied  npon  thb  promise, 
but  the  huaband  died  without  hae* 
ing  made  the  will  agreed  upon. 
The  court  held  that  the  contract 
waa  within  the  Bngliah  atatute  re- 
quiring Uiat  a  contract  upon  the 
the  cooaUeration  of  marriage  muat 
be  in  writing,  and  that  the  mar- 
riage waa  not  auficient  part  per- 
formance to  tahe  the  caae  out  of 
it,  and,  therefore,  the  contmct 
eould  not  be  enforced :  Coab  v, 
Filkington  L.  R.,  19  Bq.,  174- 

Thia  dedaion  reata  npon  the  pe- 
culiar proriaiona  of  the  Bngliah 
atatute,  which  would  be  rendered 
mcaaingleaa  by  any  other  cooclu- 
alon.  Generally,  in  the  United 
BUtca,  thia  danae  ia  not  in  force, 
and  the  rvle  would  prbbdUy  be 
a  aimilar  caae  to 


I  of  avoiding  the  hard- 
iUpi  whkh  would  be  occiaioned 
IfaMci  nnfovcemcnt  of  the  Stnt- 


the  agrecnnt  <«t^t  if 
the  plahitiff  will  work  the  farm 
during  the  life  of  the  deceaacd,  it 
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fthiill  be  ipvcn  to  him  at  hh  death, 
ami  rvljrinx  upon  thia  promiae  the 
plaintiff  ectnaiato  peiaeiaioti  and 
cultivatea  the  fanii.  av4  expewta 
money  apon  it,  he  will  'be  entitled 
to  tkpecific  performance  of  the  con- 
irart.  even  thoogh  it  be  not  in 
writing :  Brinker  r.  Rrinker,  7  Pa. 
St..  s$i  Yoanu  r.  YonoK.  45  N.  J. 
Vai,  17:  Smith  v.  I*ierce,  35  Atl. 
Rep..  109a  (Vt.t. 

Bnt  the  mere  evpenditure  of 
money  alone  will  not  take  the  caac 
out  of  the  atatnle,  nnlcat  it  be 
clearly  in  pafanancc  of  an  exprem 
contract;  UcOare  r.  McClnre. 
I  Pa.  St..  374- 

So  if  the  contract  be  that  if  the 
plaintiff  win  live  with  the  prootia- 
aor  for  a  certain  time,  and  he  do 
•o.  the  contract  will  be  enforced. 
Not  cmly  ao.  bnt  where  the  con- 
tract wan  maile  lietween  the  ile- 
c*eaaed  and  the  parent  of  an  infant 
child,  the  court  will  enforce  it  in 
favor  of  the  child.  Such  a  caae 
waa  Van  I>i<yne  :*.  Vreeland,  11 
N.  J.  Ch.,  370:  It  ill..  i4>.  11ie 
father  of  an  infant  '.hild  orally 
atfreeil  with  its  uncle  that  the  child 
ahould  live  with  the  uncle  during 
hia  life,  and  that  he  ahonid  receive 
all  the  nncle'a  pfopetty  upott  the 
death  of  himself  and  wife.  The 
chilli  lived  with  the  uncle  twenty- 
three  yeara,  and  the  uncle  having 
made  a  conveyance  clearly  in  fraud 
of  the  agreement  the  court  tet  it 
aaide.  and  granted  apecific  per* 
formance  of  the  original  contract. 
The  contiact,  although  parole,  waa 
taken  out  of  the  statute  by  the  in- 
fant having  performed  hia  part  of 
it.  The  Mme  conclnaion  waa 
reached  in  Sharkey  v,  McDermott. 
^1  ICa,  647;  Van  Tine  #».  Van 
Tine,  13  Gentml  Rep.,  354. 

Directly  oppoeed  to  theae  la  the 
«leciaioii  in  Anatin  r.  Davis,  is6 
Jnd..  473.  «lerfdei|  in  f.%f.     An  iit 


fant  waa  adopted  by  a  man,  with 
hia  wife's  consent,  in  pursuance  of 
a  contract  so  to  do.  and  to  leave 
her  all  hi*  eaUte  at  bis  death. 
The  (leceaaed  made  a  Soma  Jtdf 
conveyance  of  all  his  property  to 
his  wife,  ami  shortly  after  died. 
The  wife  renewe<l  the  promiae  by 
parole,  but  died  without  making 
any  such  disposition.  /Md,  the 
contract  was  within  the  Statute  of 
Frauds,  and  although  the  infant 
had  ltve<l  with  the  deceaaed  accord- 
ing to  the  agreement,  it  constituted 
no  such  part  performance  as  would 
avotil  the  sUtute.  The  decision, 
however,  is  confessedly  upon  the 
former  cases  In  the  same  State, 
ami  no  outside  anthoritiea  are  cited 
to  support  it,  ao  it  can  hardly  be 
considered  aa  affecting  the  general 
rule,  especially  aa  the  doctrine  of 
part  performance  ia,  aa  a  whole, 
recognixcd. 

Where  two  partiea  agree  to  make 
mutual  wills,  and  one  diea  without 
either  will  having  been  revoked, 
or  the  contract  liaring  been  dia- 
chargeil,  the  other  party  will  not 
be  permittcfl  to  make  a  different 
diapoaition  of  hia  property  from 
that  agreed  upon.  WiUiama  on 
Kx.  (6  Am.  Ed.).  19  and  13.  162-3. 
In  auch  a  cane,  where,  after  the 
death  of  one  of  the  eontncting 
parties  the  other  made  a  different 
will.  Lord  Caiidbn,  in  giving  relief 
to  the  injured  partiea^  made  nae  of 
the  following  language,  which 
vrould  seem  to  exprees  the  tme 
reason  of  the  rule :  **  It  ia  a  con- 
tract between  the  partiea,  which 
cannot  be  reacindeil,  but  by  the 
consent  of  both.  The  first  that 
dies  carriea  his  part  of  the  contract 
Into  execution.  Will  the  cout 
afterwanl  permit  the  other  to  breek 
the  contract?  Certainly  not'*  On* 
four  r.  Pereira,  i  Dick.,  419. 
A  %imi1ar  raae  arose  in  l^ord  Wal- 
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folc  V.  I^ord  OHbrd,  3  Vcsj  Jr.. 
4M,  md  llM  relief  prmjed  was  dc- 
mkd  becwne  of  Uie  general  naoer- 
Uivty  of  the  ceae,  end  net  from 
amy  oli|cctioe  to  the  theory. 

So  in  Cermicheel  r.  Caraiichael, 
7*  Mich..  76,  the  afcrcenent  to 
.  oHke  mntnnl  witU  wa4  parole  be- 
tween hnebnnd  and  wife,  and  the 
hnahand  died  learinfc  a  will  made 
in  pnnnance  of  the  contract.  The 
wile,  having  accepted  the  provi- 
alooa  of  the  hnahand'a  will,  waa 
restrained  frooi  doing  any  act 
wlKre^  it  wottkl  be  impoMible  lor 
her  to  catty  ont  her  part  of  the  agree* 
nMnt,  npon  the  expreia  gronnda 
that  '*  Hnring  accepted  the  termo 
of  the  hnriiand**  will,  the  contract 
waa  enficiently  part  performed  to 
be  Ukcn  oot  of  the  atatntc  of 
framk.*'  Rttt  the  mere  making  of 
a  win  in  poranance  of  each  a  con- 
tract wilt  not  be  mlRcient  part  per- 
Ibrmance  to  prevent  a  revocation 
by  either  pnr^  during  their  joint 
livct:  GonM  v.  llaaafield,  103 
llaa..4o& 

Cmtidermiiom,^Ukt  all  other 
eaibfceahle  contracta,  whether  or 
■ot  withfai  the  SUtnte  of  Pranda,  a 
cealract  to  make  a  will  mnat  be  00 
a  mAcient  coniideration,  either  by 
way  of  advantage  to  the  cme  party 
•r  debiment  to  the  other:  Drake 
V.  tanning,  14  AtL,  378:  McClnre 
K  McOnre.  t  Pil  8t.  374 ;  King's 
BMate  (principal  cam). 

Any  valnahlc  contidcration  will 
W  mftdnnt,  and  thb  will  inclnde 
■awi^e:  RoMnaon  r.  Ommannly, 
L  R..  SI  Ch.  D.,  78,  C.  A.,  13  Cb. 
0.,  ii$;  Johaaon  p.  Bnbble,  s  Am. 
Uw  Rae.,  177;  Caton  r.  Caton, 
li>R.,iCh,App..i37.^ 

8a  Mffvicca  lendercd,  ee  to  be 
micmdvillbemiflklent:  Snyder 
KGMIor,4Ycal%3S3. 
And  hi  the  cnat  of  an  I 


to  make  mutual  willa,  the  reciprocal 
promises  will  be  onlBcient :  Car- 
michael  v,  Carmlchacl,  7*  Mich.. 

In  short,  the  rule  laid  down  by 
Lord  CoVTow RAM  in  llammersly  r. 
De  Bell  (amtt),  would  seem  satiafac* 
tory.  It  is:  "A  representation  made 
by  one  party,  for  the  purpose  of 
influencing  the  conduct  of  the  other 
party,  and  acted  on  by  him,  will* 
in  general  b«  suficient  to  entitle 
him  to  the  assistance  of  this  coort 
for  the  purpose  of  realizing  such 
represenutions: "  Coals  r.  Pilking- 
tou.  L.  Rm  19  Bq.,  174- 

In  Ridley  r.  RMley.  1 1  Jnr.  N.  &, 
475.  the  plaintiflssold  hmd  to  "A,** 
who  was  the  partner  of  the  de- 
upon  the  promise  of  de- 
that  he  would  give  the 
plaintifls  the  value  of  the  land  in 
hia  will.  This  he  failed  to  do.  and 
Sir  JoHW  RoMiixv  hehl,  that  since 
the  contract  waa  clearly  proved, 
and  it  appeared  that  for  varioua 
reasons  the  deceased  was  ansiona 
to  have  the  sale  maile,  that  the 
consideration  was  suAcient,  and 
th9  contract  would  be  enforced. 
So  in  Van  Duyne  r.  Vreeland 
(tf M/f),  a  child  having  gone  to  live 
with  an  uncle  upon  the  under* 
standing  that  he  was  to  receive  the 
uncle*s  property  at  hb  death,  the 
giving  up  of  bis  interest  la  hb  owa 
father's  estate  was  held  to  be  a  auf- 
ficient  consideration  to  support  the 
promise:  He«1ley  r.  Simpson,  ao 
&  W.,  881. 

A  much  stricter  rule,  however, 
was  laid  down  by  the  Court  of 
Chancery  of  New  Jersey  in  Drake 
V,  Lanning,  24  Atl.,  378.  The  con- 
tract waa  that  if  the  pUintiff  would 
continue  t^live  upon  the  brm,  and 
find  a  pnrchaaer  for  a  fttat  mort- 
gage there  wna  npon  It,  the  deceaaed 
would,  by  her  will,  release  a  I 
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mofftKaK**  which  «he  held,  ao4 
also  pro%*i(le  fund*  to  fmy  the  said 
first  mortKBge.  The  pUintifT  me* 
cordingly  fulfilled  her  part  of  the 
oontract,  tmt  the  deceaied  failed  to 
make  the  proper  will.  The  court 
decreed  that  aince  the  agreement 
was  all  to  the  advantage  of  the 
plaintiff,  and  for  her  oenefit,  there 
oottid  he  no  reco%-ery.  Although 
the  deciftion  i«  a  harfth  one,  it  could 
probably  be  explaineil  by  the  cir- 
cunatanccA  of  the  particular  case, 
were  it  not  that  the  court  exprcMly 
differs  from  Loffua  v.  Maw,  8  Jur. 
N.  S.,  607,  and  Coala  v.  rilkinqtoii 
{afiif),  both  of  which  follow  Lord 
CoTTOXHAM*!!  rule,  and  would  seem 
like  extremely  fair  decisions.  In 
the  latter  the  deci*ase«l  promise*! 
that  if  the  plaintiff  would  give  up 
her  prospcrt  of  going  into  the 
millinery  busiiiehs,  she  should  have 
her  httUM;  during  life  in  which  to 
take  boarders.  This  she  did,  and 
occiipieil  the  house  till  the  death  of 
the  promisaor.  Vice  Chancellor 
Malins  decreeil  that  she  shonld 
have  the  house  during  her  life 
acconling  to  the  contract.  Although 
the  Vice  Chancellor  *'haa  the  mis- 
fortune to  be  frequently  overruled,** 
the  decision  would  seem  like  a 
sound  one,  following  closely  as  it 
docs,  the  earlier  cases;  and  the 
rule  established  would  seem  to  be 
more  reasonable  than  that  of  the 
New  Jersey  Court. 

£JM  VftOM  ike  /VwHissor.—Th9 
effect  of  such  an  obligation  upon 
the  person  making  it,  has  given 
fise  to  some,  interesting  discus* 
sk».  If  the  contract  is  to  be  en- 
forced upon  the  death  of  the  pro* 
miaoor,  shall  it  not  bind  him  dar- 
ing his  life  so  that  he  shall  not  do 
any  act  whereby  the  performance 
of  the  agreement  cm  his  death  shall 
he  rendered  impofi«ible  ?  The  ques- 


tion has  seldom  arisen,  but  where 
the  contract  is  intended  to  bind 
the  present  pro|ierty  of  the  parties, 
or  to  effect  their  immediate  ac- 
tbns,  it  will  gruerally  be  enforced: 
I^wis  t\  Madflorks,  8  Vesy,  156. 

^o  the  court  will  grant  an  in- 
junction to  restrain  the  offending 
party  from  doing  acts  which  would 
render  the  performance  of  the  con- 
tract impossible  when  the  proper 
time  arrives,  and  will  set  aside, 
as  fraudulent,  conveyances  which 
would  have  that  effect:  Austin  9. 
I>avts,  i>8  Ind.,  473;  Bird  v.  Pope, 
73  Mich.,  4.S3. 

(The  cases  under  this  heail  have 
been  more  fully  noted  in  other 
pariK  of  this  note.) 

The  effect  of  a  co\*enant  to  make 
a  will  in  a  particular  manner  was 
liefort*  the  court  in  Nce«lham  v. 
Ktrkman.  ,\  11.  iS:  Aid.,  sjir.  "  A  '* 
r(»\'etianted  with  the  trustees  of  a 
settlement  lie  had  Just  maile,  that 
he  wouitl.  by  will  or  otherwise, 
*'  give  and  devise  all  other  his  real 
estate  and  personal  estate  to,  and 
among,  his  children,  etc.**  Subae* 
quently,  having  nuule  an  agree- 
ment to  sell  certain  of  his  land, 
objection  was  niaile  to  tlic  title  on 
account  of  the  covenant.  /feU, 
that  it  applied  only  to  the  real 
estate  of  which  he  died  possessed. 
Affirmed  in  Needham  r.  Smith,  '4 
Russ,  31H. 

In  a  case  of  the  kind,  howextr, 
although  the  proinissor  is  only 
bound  to  dispone  of  thot  which  he 
possesses  at  his  death,  and  retaina 
full  control  of  the  property  during 
his  life,  ht  will  not  be  permitted  to 
make  a  contrary  disposition  in  its 
effect  testamentary,  or  which  will 
bt  in  fraud  of  thoac  entitled  under 
the  agreement:  Portescue  v.  Han- 
nah. 19  Vesy.  67;  Randall  v.  Wills, 
S  Vesy,  afis;  VanDuyne  v.  Vrc«-, 
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Uad.  II  N.  J.  Ch.,  3^>;  li  id.,  143; 
Anrtiu  r.  Dtm,  118  lad.,  47:^ 

But  wbefc  a  ptnoo  covcnanU  to 
let  an  cmbting  will  reniAiB,  and 
Mbwijocntlj  marrkt,  althovjch 
the  marriage  will  /n*  i^iH0  revoke 
tbe  «ill.  and  to  cauae  a  fafeach  of 
contract,  it  is  aaid  that  no  action 
will  lie:  I*oIIocIk  on  Contract!,  yoH. 

Ktmtdy  for  BrearA.^Tht  rem- 
c*ly  in  caic  of  the  breach  of  a  con- 
tract to  make  a  will,  of  conrae 
raric9  with  the  relief  aonght.  At 
Uw  the  action  is  ainiply  tor  the 
duHiafe  occaaioned  Ivy  the  breach, 
nr.  perhapa,  in  A  proper  case,  an 
actioa  would  lie  ibr  the  specific  re- 
covery of  the  property  promiaedt 
Newton  r.  Newton,  46  Minn.,  33. 
The  important  qneatlon  at  law, 
therefore,  is  tbe  neaanre  of  dam- 
In  equity  the  courts  have 
fairly  to  afljnst  the 
rights  of  the  parties,  and  snit  the 
relief  to  the  particular  case.  It 
was  sai*t  by  justice  Rockks,  in 
I.OKan  :.  McGinnis.  i«  t*a.  8t,  17, 
where  the  agreement  was  in  writ- 
ing: **  Had  the  will  not  been  made, 
ccfuity  would,  no  doubt,  decree  a 
coa%Tyance.  and  a  jnry  would  give 
damages  to  the  amount  of  the 
value  of  the  Uud.'*  Tbb  ia.  no 
doubt,  true,  where  the  contract  is 
completely  made  out,  and  specific 
performance  will  be  decreed  of  a 
contract  to  make  a  will  where  tbe 
intenrening  equities  do  not  prevent 
it,  and  in  those  cases  the  parties 
will  be  put  In  as  nearly  the  posi- 
tlen  they  before  occupied  as  pos- 
sible: rursona  on  Contracts,  563 
(o);  Waterman  on  8p.  Per.,  {  41; 
Young  V.  Young,  45  N.  J.  Bq.,  aj; 
Sharkey  v.  McDermotI,  91,  No. 
fi47. 

In  Johaaon  r.  Hubble.  5  Am. 
Law  Mac,  a  yonng  man  having 
conveyed  t»  hit  iirtOT  ceftain  land. 


in  pursuance  of  a  contract  with  the 
.'ather,  that  upon  his  death  he 
would  make  an  equal  distribution 
of  his  property  betwen  the  brother 
and  sister,  which  he  failed  to  do, 
but  gave  it  all  to  the  sister,  tbe 
court  held  that  although  specific 
performance  could  not  be  decreed 
because  the  sister  was  not  a  party 
to  the  contract,  j9i  she  would  be 
compelled  to  reconvey  the  land 
which  the  brother  had  conveyed  to 
her  as  a  consideration  for  the 
promise  with  the  Cither.  80  in 
Lisle  V.  Tribble,  17  S.  W.,  74a 
( Ky.),  where  a  note  had  been  given 
to  the  promisaor,  on  the  agreement 
that  he  would,  by  wOl,  give  the 
plaintiff  its  value  in  land.  Thiahe 
foiled  to  do,  and  recovery  was  al- 
lowed upon  the  note  on  the  ground 
that  the  consideration  forthegift 
of  it  had  utterly  faile«l :  De  Moss 
r.  Robinson,  46  Mich.,  6a. 

Where  the  covenant  simply  is  to 
give  a  certain  amount  of  money  or 
property,  or  an  amount  which  may 
be  rendered  certain,  the  court  will 
allow  a  recovery  for  such  an 
amount:  Mayd  v.  Field,  L.  R.,  3 
Ch.,  sf^7;  Thacker  v.  Key.  U  R..  8 
Bq.,  406;  Thompson  r.  Stevens,  71 
Pa.  St,  161;  Cottreirs  Estate.  aW. 
N.  C.  a37. 

80  where  the  contract  was  to  give 
an  amount  equal  to  what  he  should 
give  to  his  younger  children,  the 
trustees  of  the  settlement  were  en- 
titled to  recover  an  amount  sofln 
dent  to  make  the  share  equal,  hav- 
ing respect  loadvancementaalready 
made:  Wells  r.  Black,  4  Russ., 
17a 

80  whero  the  promise  b  to 
compensate  for  services  rendered, 
or  to  be  reodeied,  by  n  provision 
in  the  will,  or  by  a  definite  por. 
tion  of  the  eatate  of  the  de 
it 
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injured  pwty,  in  addition  to  hit 
ndion  fef  specific  pcffennnncci 
where  tliat  it  poeelblc,  nronid  be 
entitled  to  fccovcr  on  n  fmmmium 
mermii  for  the  reneonablt  worth  of 
hiescrvicce:  I*nttenoo  v%  Pnttcnon« 
13  Jobnt.,  579:  Hndem  r.  KndMm. 
13  H.  K..  s>3  (On.). 

Indeed,  thie  fonn  of  action  wonid 
■cent  lo  be  the  nMMt  favored,  as  the 
conrts  will  require  very  clear  proof 
of  a  contTKt  to  give  a  diatribntive 
•liafe  of  the  calatc,  and  in  Pennayl- 
vania  wonId  almoat  aeeta  to  donbl 
the  right  to  recover  te  at  all:  Gra- 
ham r.  Graham,  34  Pa.  fit,  475; 
Polloch  V,  Ray,  9s  P^  ^,  4s8: 
Waire  App.,  Ill  Pa.  fit,  460: 
Thompaoo  ».  fitevena,  71  Pa.  St., 
161. 

If  thewm  be  made  in  accofdance 
with  the  agreement,  there  can  be 
nothing  more  reqnired:  /«  ft 
Rrookman'a  Trnat,  L.  R..  S  Ch. 
App.,  183. 

80  where  a  ton  remained  with  hia 
father,  nnder  the  expectatioo  that 
he  wonId  be  compenaated  by  will, 
bnt  leaving  the  amount  discretion- 
ary with  the  father,  it  waa  held  in 
analogy  to  ordinary  contracta  of 
hiring  that  he  mnat  be  tatiaficd 
with  any  proviaion  which  may  be 
made,  whether  It  be  what  waa  ex- 
pected or  not:  Lee*s  App.,  93 
Conn.,  363;  Baton  r.  Benton,  • 
IIi11,578> 

Owing  to  the  pccniiar  wording  of 
onr  atatme  of  Pnnda,  allhongh  the 
land  itaelf  cannot  be  lecoftied 
npon  a  parole  eantract,  there  ia 
nothing  to  prevnnt  an  action  of 
I  for  the  blench.    The  only 


qoMtion  waa  as  to  the  meaMre  of 
damages.  In  the  eariy  cases  where 
the  contract  was  oral  to  give  land 
by  will  in  payment  forser\-iccs,  the 
court  distinguished  between  a  con- 
tract for  the  sale  of  land,  and  a 
contract  to  compensate  for  services 
in  land,  and  marie  the  measure  of 
damages  in  the  1  itter  case  the  %'alue 
of  the  laml  at  the  time  it  should 
have  been  given,  or  at  the  death  of 
the  promissor:  Bash  v.  Bmh.  9  Pa. 
8t,  S63;  Jack  V.  McKee,  9  Pa.  .*4t, 
a3S;  Borlingame  r.  Burlingamc,  7 
Cowen,9S. 

But  it  waa  soon  seen  that  thb  was 
in  effect  allowing  a  i^covery  of  laiid 
upon  a  parole  cootrsct  this  was 
shown  in  the  dissenting  opinion  of 
Justice  WooDwanD,  in  Melann's 
Ad.  r.  Amnon,  1  Grant,  123,  and 
when  four  years  later  Hertzog  r. 
Hcftsog,  34  Pa.,  475,  was  arieuetl, 
thm  ^ersfimmfi  of  the  court  having 
much  changed,  the  old  rule  was 
abandoned,  and  the  new  one  of  Jus- 
tice WooDWAUD  adopted.  It  is 
espffcsscd  thus:  *'  A  man  who  con- 
tracta for  land,  and  pays  the  price, 
but  loacs  te  withcint  fraud  of  the 
vendor,  can  at  most  only  recover 
buck  hia  money,  or  the  value  of  hb 
aervicea  rendered,  if  thia  btheform 
in  which  the  conalderation  was 
paid.*'  The  same  change  baa  gone 
on  in  the  other  BUtea,  so  that  now 
the  value  of  the  land  baa  no  place 
in  finingthe  damages,  and  an  action 
only  Ilea  lor  a  incovtry  of  the  eon* 
aid«antion  paid:  Wallace  p,  tong, 
lOS  lad**  S**;  Reed  on  Btalnte  of 
n.7s^ 

C.  WlUFmiD  CONAIH. 


STATEMENT   OF    FACT8L  4I 

DEPARTMENT   OF  PRACTICE,  PLEADING   AND 
EVIDENCE. 


TuouvaoH  V.   Peopls.'    Suprbmb  Court  of  Iluxois. 


EDrroR-m«CNtEF. 

ITIw  aatm  of  the  rabjcct  of  thb  Mmotatioa  makct  it  faapfvptr  tkat 
Jidgc  Daulas*  nmmm  shoaU  be  connected  wHb  it.  TlMgcntrnl  cditon 
•ittione  mponiibU.) 

Aitisttd  by 

AmMot  STBWAaT.       HiiisT  n.  Smalts,       Ionh  |.  McCaitnt. 

WlkUAM  SAMMBtOn  FUABT. 


T>imt—Abiimt€  ^  Jmige. 

It  it  icvnsiblc  error  for  the  JndRe,  dnring  tbe  orgnnicnt  of  tho  com 
btfeiethejnry,  tofoont  of  tbe  co«t*rooni  to  e  private  room  where  he 
ceanet  hMT  the  nrgnment  nor  peat  on  obfectionanMide  bj  the  prieoner'a 
conaari  to  tke  i^aicnMnU  of  the  SUte'i  attomej. 

Statement  of  Pacts. 

John  K.  Thompson  was  indicted  for  assault  with 
intent  to  kill,  and  was  convicted.  During  the  atgnment 
of  the  case  before  the  jury,  the  trial  judge  left  the  court- 
room and  lemained  out  of  the  court-room  during  the  entire 
closing  argument  of  the  State*s  attorney.  The  judge  had 
retired  for  the  purpose  of  preparing  his  instructions  to  the 
jtiry,  hut  he  could  not,  and  the  record  shows,  did  not,  hear 
the  aigument  to  the  jury.  Counsel  for  the  defendant 
repeatedly  objected  to  the  remarks  of  the  State's  attorney, 
but  as  the  judge  was  abaent  from  the  court-room  and  there 
was  no  pfcaiding  judge  present  to  pass  upon  the  questions 
taised,  or  attempted  to  be  raised,  they  were  never  decided. 
Upon  these  iacts  Craig,  J.,  said :  '*The  aignment  before 
the  jury  is  a  part  of  the  trial  of  a  cause  as  well  as  the 
tBtreduction  of  evidence  to  prove  the  innocence  or  guilt  of 
a  defendant,  or  any  other  fact  at  issue  in  the  trial    If  the 
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presiding;  judge  may  leave  a  court-rooin  and  enj;^age  in 
other  business  during  the  argument  before  the  jury,  he 
may  upon  the  same  ground  leave  while  the  evidence  is 
being  introduced  during  the  progress  of  the  trial,  at  any 
any  other  stage  of  the  proceeding.  .  .  .  Under  the 
law  the  defendant,  who  was  on  trial  for  a  serious  crime — 
one  which  deprived  him  of  his  liberty — ^liad  the  right  to  the 
presence  of  the  presiding  judge  during,  the  argument  of 
the  case  before  the  jur>',  and  the  absence  of  the  judge  was, 
in  our  opinion,  an  error  of  strfiicient  magnitudje  to  reverse 
the  judgment.'* 

Misconduct  ov  a  Judgx  as  Grouko  por  Nkw  Triai^ 


The  purity  of  the  Judiciary  i*  the  ' 
perpeluatiot*  of  order  and  equality. 
When  the  bench  becomea  the  ot>- 
iect  or  criticiani  and  contempt,  the 
death  warrant  will  be  read  to  an  in- 
atittttton  which  the  civiltxed  world 
recognize*  to-day  with  awe  and 
admiration.  To  the  honor  and 
credit  of  the  judiciary,  be  it  aaid 
that  it.4  decorum  has  been,  as  a 
rule,  worthy  of  its  praise  ;  but  in- 
stances of  misconduct,  legal,  if  not 
wilful,  may  be  noted  which  the 
law  recognizes  as  culpable  and 
afTcrding  suflicient  ground  for 
granting  a  new  trial. 

Absence  of  the  Judge  during 
Trial.— Tht  record  in  Mereditli  v. 
People,  84'  111.,  479,  homicide,* 
shows  that  the  judge  of  the  Circuit 
Court  before  whom  the  cause  was 
tried,  during  the  argument  before 
the  jury  wns  absent  for  nearly  two 
days  from  the  court-room  and  em- 
ployed in  the  trial  of  other  causes 
in  an  adjoining  room,  and  his 
place  upon  the  Ijcnch  waa  occupied 
successively  by  two  members  of  the 
bar.  Justice  ScoTT  in  setting  aside 
the  verdict  said:  **It  ia  not  ma- 
terial whether  the  judge  of  the 
Circuit  Court  was  absent  from  the 
court-room  during  the  trial  of  the 


cauM  by  consent  of  counsel  for  the 
defense.  Neither  accused  nor  hia 
counsel  for  him  could  consent  that 
the  judge  of  the  court  before  whom 
the  cause  was  being  tried  might  be 
elsewhere  employed  in  other 
official  duties.  It  is  no  Icsa  error 
than  if  he  had  been  in  another 
county.  Wlicre  the  judge  is  en- 
gaged  in  trying  causes,  there  is  the 
court,  and  he  can  hold  no  court 
elsewhere  by  proxy  at  the  same 
time.  .  .  .  Tit  is  court  haade- 
Clued  in  two  civil  cases  that  a 
member  of  the  bar,  even  with  the 
consent  of  the  parties,  cannot  ex- 
ercise judicial  po«-er.*'  Sec  also 
Cobb  r.  People,  &4  III.,  511. 

i*rivate  CotmiHunications  between 
Judge  and  Jury.—li  ia  a  well  es- 
tablished and  salutary  rule,  and 
one  very  essential  to  the  proper 
and  effectual  administration  of  jus- 
tice, that  the  instructions  of  the 
judge  to  the  jury  should  be  openly 
and  publicly  imparted.  The  right 
of  a  suitor  to  have  the  trial  of  hit 
cause  conducted  openly,  with  the 
opportunity  to  be  present  and  to 
except  to  and  review  any  unwar- 
ranted  inatmction  or  prooednte,  ia 
a  aubauntial  one,  and  if  any  infrac- 
tion of  it  occurs  the  burden  rests 
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vpon  Ui«  party  mmintaining  the 
itgvUrity  of  the  procee«lingft  to 
•how  tlMt  the  cmnmnnication  or 
act  or  question  could  not  hare 
mdcd  to  the  injury  of  the  de- 
fatted party.  If  it  eppean  affima- 
tivelj  and  beyond  dispute  that  the 
mstmctiona.  Instead  of  being  prejn- 
didal  lo  the  party  complaining 
vcre  really  faTorable,  to  him  and 
coald  not  have  worked  any  injus- 
tice, or  in  any  «ay  have  affected 
the  result,  or  if  the  irrrgnlarity 
has  been  cnrrd  by  the  waiver  (ace 
Alexander  r.  Gaidiner,  14  R.  I.,  15) 
or  saaent  of  the  party  alleging  it, 
it  is  not  a  sufficient  reason  for  order- 
ing a  new  trial;  but  it  may  be 
atatcd  generally  that  ttie  party 
moring  for  a  rvrersal  is  not  re- 
quired to  show  affirmatively  that 
the  communication  tended  to  his 
hart,  the  principle  underlying  the 
rule  being  that  such  communica- 
tioBs  are  so  dangerous  and  impoli- 
tic that  it  should  be  presumed  con- 
clusively that  harm  was  done.  The 
source  of  the  danger  lies  in  the 
Kcrecy  attending  the  act..  Gra- 
ham  aiid  Waterman  on  New  Trials, 
Vol.  II,  p.  360,  say :  "The practice 
of  the  courts  addresfting  private 
notes  to  the  jury  cannot  be  suffi- 
ciently condemned.**  In  Water- 
town  Bank  r.  Mix,  31  N.  Y.,  359, 
the  jadge  answered  somewhat 
vaguely  a  written  question  relating 
to  the  evidence  sent  to  him  by  the 
inry,  by  writing  his  answer  beneath 
aad  reluming  it.  but  without  in- 
forming covnsel.  Johnson,  C. 
•aid :  **  It  is,  in  my  opinion,  better 
and  safer  to  adhere  to  the  rule  aa 
•flinicd  by  the  adjudged  cases  and 
lijr  what  I  understand  to  be  the  set- 
tled usage  in  this  State,  that  there 
ought  to  be  no  communication  be- 
tneeo  the  judge  and  jury  after  they 
have  gone  from  the  bar  to  consider 


of  their  verdict,  in  relation  to  the 
oral  evidence  or  his  instructions  to 
them,  unless  it  take  place  openly 
in  court  or  with  the  expreta  con- 
seat  of  the  parties.*'  In  Sargent 
p.  Roberts,  i  Pick.,  337,  the  Court 
said :  *'  We  are  all  of  the  opinion, 
after  considering  the  question  ma- 
turely, that  no  communication 
whatever  ought  to  take  place  be- 
tween the  judge  and  the  jury  after 
the  cause  has  been  committed  to 
them  by  the  charge  of  the  Court 
unless  in  open  court,  and  where 
practicable  in  the  presence  of  the 
counsel  in  the  case.'* 

Wiggins  zr.  Downer,  67  How.  Pr., 
N.  v..  63,  a  leoiling  case,  reviews 
the  authorities.  Here  the  jury  re- 
turned to  o/^n  court  at  the  close  of 
the  evening  session,  when  neither 
parties  nor  counsel  were  present, 
and  requested  the  Court  to  repeat 
certain  propositions,  which  was 
granted.  The  attendance  of  coun- 
sel was  impossible.  Verdict  sus- 
tained. See  also  Goldsmith  9. 
Solomons,  2  Groble,  S.  C.  196; 
Rogers  v,  Moulthrop.  13  Wend., 
N.  Y..  274. 

A  distinction  has  been  drawn 
between  a  written  commnnlcation 
to  the  jury  involving  law  and  one 
involving  fact.  In  Thayer  v.  Van 
Vleet,  3  John.,  N.  Y.  iii,  a  jus- 
tice's court  jury  while  deliberating 
sent  for  the  justice,  who  entered 
their  room  and  answered  a  ques- 
tion of  law:  //fid,  no  such  miscon- 
duct as  commended  a  new  trial. 
Sec  also  Allen  v.  Aldrich,  39  N.  H., 
63 :  School  Dist  V,  Bragdon,  23  N. 
II.,  317.  And  the  judge  may  give 
written  instructions  to  the  jury 
after  they  have  retired,  at  their  re- 
quest, upon  questions  of  law,  even 
in  the  absence  of  counsel:  Shapely 
V.  White,  6  N.  H.,  17a ;  Basset  v. 
SalUbury  Co.,  a8  N.  H.,  43S-     Bat 
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ia  Plnnkctt  v,  Applctoa,  si  How. 
IV..  N.  Y.  469.  a  Tcrdtct  wm  let 
•side  bccanie  the  Jndge,  witbaat 
the  knowledge  of  counsel,  aent 
written  connnnicttiont  to  the 
jary  antwerinf  qucttiont  of  law 
addreaeed  to  him  by  the  Jury.  A 
rcverMl  waa  allowed  in  Bnnn  v. 
Croul,  10  Johns.,  N.  Y..  139.  where 
the  question  was  one  of  fact  and 
not  a  matter  of  law.  Sev  also 
Mahoney  v.  Decker.  18  Hun.,  N. 
Y.,  365.  In  NeU  P.  Abel,  14  Wend., 
N.  Y..  185.  the  judge  waa  reversed 
because  he  permitted  the  jury, 
without  the  consent  of  the  pkrtica, 
to  use  his  minutes  sent  for  by  them. 
Similiter.  SUte  r.  /Jesander,  66 
M>..  148W 

In  Shapely  p.  White.  Parkbs, 
J.,  said :  '*The  principle  to  be  de- 
duced from  these  cases  stems  to  be 
a  sound  one.  If  the  jury,  after  an 
adjournment,  put  a  queaticu  te* 
specting  the  facU  of  the  case  to' the 
court,  it  will  be  irregular  to  state 
the  evidence  relating  to  It ;  but  if 
they  desire  instruction  upon  a 
mere  question  of  law,  that  may  be 
answered.  It  should  undoubtedly 
be  answered  in  such  a  way  that  the 
parties  may  have  an  opportunity 
to  have  it  corrected  if  there  is  any 
error  in  the  answer,  and  in  this 
way  all  the  righU  of  both  parties 
are  secured  as  elfectually  aa  if  the 
answer  was  given  in  open  court.'* 

In  Taylor  p.  Bctsford,  ij  Johns., 
N.  Y.,  487,  the  justice  went  into 
the  jury  room  and  deliberated  with 
them  privately  and  apart  from  the 
parties  and  without  their  consent. 
Judgment  reversed.  Seealso  Benson 
r.  Clark,  1  Con.  (N.  Y.X  a5&  The 
Court  in  Hobery  r.  SUte,  j  Minn., 
a6a,  said:  **  A  jndge  has  no  more 
right  to  communicate  with  a  jury 
after  It  haa  rrtlred  than  any  other 


visit  in  thb  case  in  the  same  light 
that  we  would  view  the  entry  of 
any  third  person  into  the  jury 
room  while  the  jury  waa  in  consul- 
Ution."  The  Court,  in  Wiggins  r. 
Downer,  67  How.  Pr..  N.  Y..  65, 
said:  '*  Prom  these  caaea  and  others 
of  like  character  that  might  be 
cited,  it  ia  clear  that  a  judge  ahoald 
not  privately  communicate  with 
the  jury,  either  by  entering  the 
room  where  they  are  delibcmting 
or  by  means  of  written  eommnni* 
cationa.  The  principle  upon  which 
the  rule  rests  is  that  anch  com- 
munications are  so  dangcroua  and 
Impolitic  that  they  wlU  be  con- 
clusively pretnmed  In  have  Infln- 
enced  the  jury  Improperly.  The 
source  of  the  danger  la  the  secret 
yatqre  of  communicatloa.**  But 
see  Thayer  r.  Van  VIect,  5  Johna., 
N.Y.,  III. 

itiUxkiah'cm  0/ ike  Judgt^-^Snch 
culpable  decorum  la  undoubtedly 
ground  for  a  new  trial.  Saya  the 
court.  In  Repath  t*.  Walker,  13 
Col.,  109:  '*  It  would  be  better  to 
submit  qncatioos  in  dispute  to  the 
arbitration  of  chance  than  to  the 
deciaion  of  a  tribunal  which  is  not 
thoroughly  upright  and  scrupu- 
lously fair  aa  between  litlganta; 
and  can  it  be  said  that  an  nprlght 
judge,  a  scrupulously  fair  man.  one 
who  appreciates  the  dignity  of  his 
olBee.  can  impartially  determine 
the  InteresU  of  litigants  and  fairly 
administer  the  law  when  in  a  state 
of  intoxication.  Such  conduct  on 
the  part  of  a  judge  la  not  only  re- 
prehenaible,  but  is  indeed  crim- 
inal.*' 

JmditUl  Retognitwm  ^Scam^mL 
—la  Rickabns  p.  Gott,  31  Mich., 
a97.  the  trial  jndge  permitted  to  be 
admitted  needlem  scandal  and 
gratnllona  attacks  on  the  character 
of  a  party.     Upon  revcnal  Iht 
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f>ttpr<»e  Cowl  Mid :  **  There  was 
■o  color  of  excuse  for  the  practice. 
It  me  eqnelly  e  vioUtioa  of  pro- 
priety end  the  ralet  of  evidence. 
It  was  not  only  hceraey,  but  irrel- 
emnt,  end  could  hpve  no  other 
object  then  to  wound  and  disparage 
thepreponcnL  .  .  .  Thetesd- 
mony  had  no  legal  connection  with 
■  the  qnestion  that  was  being  tried, 
•nd  the  end  to  which  it'  was  ob- 
tionaly  directed  is  utterly  indefen- 
The  duty  of  the  trial  judge 
needless  scandal  and 
gratitditous  attacks  on  character  is 
a  Tery  plain  one,  and  good  cara 
should  be  Uken  to  dischafge  it 
lUlyasdfiUthfnlly." 

Mitmrndrnd  0/  Comrt  i0wr4  ike 
i^rMnMf.— In  Belmore  v.  Caldwell, 
1  Bibb.,  Ky.,  76.  the  judge  refused 
connad  peraiission  to  argue  a  ques- 
tion of  fact  before  the  jury.  Upon 
reversal  the  Snprene  Court  said : 
**The  right  of  appearing  by  coun- 
sel and  arguing  mattcn  of  fact  in- 
volved in  the  cause  isa  right  which 
the  Court  ought  not  to  have  denied 
to  the  party/*  Similiter  Olds  v. 
CoHk,  3  Marsh.,  Ky.,  467;  Hunt 
n.  aiale,  49  GUn^SS* 

AUUmit  tfJmige^Tbm  manner 
and  demeanor  of  the  judge  which 
inticates  n  bins  and  obviously  in- 
iuenccd  the  jury  will  aflbrd  ground 
for  a  new  trial.  In  Wheeler  r. 
Walhcc,  SS  Mich.,  3S5*  the  trial 
judge  apparuntly  sanctioned  an 
^buse  of   cross  ivaminatlon,  the 


\%  voiunteercu  Us  own 
noHanol'thepwpem  of  a  question; 
leieelsd  before  the  jury  upon  the 
rapnclty  and  mtmoty  of  counsel ; 
end  iteied  as  n  fod,  when  there 
wmdnribt  abom  it,  that  n  wttneas 
had  mmn  to  n  pnitlenlar  atalo> 


id:  *'Itisveryi 
to  have  esception  taken  on  writ  of 
error  to  the  manner  and  depoit- 
of  the  trial  judge  in  the 
of  the  trial,  and  under 
ordinary  circumstances  n  court  of 
review  would  not  scrutinlae  very 
closely  hb  methods  when  no  error 
in  his  rulings  was  alleged.  Still, 
it  is  possible  for  a  judge  to  deprive 
a  party  of  a  iair  trial,  even  without 
intending  to  do  so,  by  the  manner 
in  which  he  conducts  the  case,  and 
by  a  plain  exhibition  to  the  jury  of 
his  own  opinions  in  respect  to  the 
parties  or  to  the  case." 

SUU  V.  Richarda,  71  lo.,  17,  was 
reversed  by  the  higher  eomt  be- 
cause the  judge's  charge  was  pre- 
judicial to  the  defendant  as  tending 
to  impair  his  credibility  as  a  wit^ 
nem  when  it  was  possible  for  the 
jury  10  reconcile  it  with  the  evi- 
dence of  other  witnesses. 

Remmrkt  of  Comri  le  C^mmui,-^ 
It  is  misconduct,  warranting  a  new 
trial,  for  the  Court  to  compliment 
one  attorney  to  the  detriment  of 
the  other,  or  to  resort  to  language 
which  unjustly  casts  a  stigma  upon 
counsel,  or  where  his  remarks  to 
an  attorney  show  an  unfovonble 
opinion  toward  either  party  to  the 
suit 

In  McDuff  r.  Journal  Cou.  47  N. 
W.  Rep.,  67!,  the  Court  said:  **l 
doo*t  want  to  compUisent  Mr. 
Found  (theplaitttirs  ctftomey),  but 
I  sm  well  aware  of  the  fact  that 
Mr.  Psund  knows  how  to  try  a  law 
suit**  Judgment  reversed.  Upon 
exceptions  to  the  court's  remarks 
to  counsel  during  trial  and  argu- 
ment, Judge  Sasmwooo^in  setting 
aside  the  verdict  of  CrankhlU  r. 
Dkkemoii.  51  Mkh.,  iHt  mM:  *^t 
fo  Insisted  by  the  diftndanl'i  wun 
sd  tiMl  these  s^gmHona  by  the 
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ImpreMion  anfavorable  to  the  de- 
fcncUnt,  Qpon  tbe  minds  or  the  jury. 
Of  eoune,  nothing  of  the  kind  m 
intended  by  the  court;  still,  w« 
think,  tbe  tum^stions  open  to  the 
criticttms  made  by  tbe  defendant** 
counsel,  and  it  is  impotstble  to  tell 
to  what  extent  tbe  defendant** 
rights  may  hare  been  prejudiced 
by  the  remark.  Certainly,  the  nat- 
ural tendency  was  in  that  direcrion, 
and  in  this  there  was  error.  Jurors 
are  very  vigilant  in  scrutinizing  all 
that  is  said  by  the  trial  judge  ic  the 
progress  of  a  cause  before  them, 
and  great  care  should  be  observed 
that  nothing  is  said  which  can,  by 
any  possibility,  be  construed  to  the 
prejudice  of  either  party.  Courts 
cannot  be  too  circumspect  in  this 
regard."  See,  also,  People  v.  Hare, 
57  Mich.,  505;  Mittel  v.  Chicago,  9 
III.  Ao..  554- 

Judicial  Coercion  ofJmry.—lAXk' 
guage  coming  from  the  bench,  obvi- 
ously tending  to  coerce  the  jury 
into  agreement,  aflbrds  ground  for 
a  new  trial.  Any  improper  re- 
mark of  the  court  in  the  presence 
and  hearing  of  the  jury,  liable  to 
influence  that  action  is  miscon- 
duct 

The  jury,  in  Green  c.  Telfair,  11 
How.  Pr.,  N.  v.,  360,  aflcr  having 
been  absent  several  hours  in  con- 
sultation, returned  into  court,  and 
stated  their  inabiltty  to  agree.  The 
judge  informed  the  jury  that  it  was 
very  important  that  they  should 
agree  upon  a  verdict;  that  the  case 
had  excited  considerable  feeling, 
which  would  be  increased  if  they 
should  separate  without  agreeing ; 
that  no  one  juror  should  control 
the  remit,  or  otherwise  the  verdict 
would  be  the  veidkt  of  one  man, 
and  not  of  tha  twelve;  that  both 
parties  had  taken  exceptioiis  to  da- 
dsicma  made  during  the  progrcsa  of 


the  trial,  and  it  waa  necessary  be- 
fore these  decisions  could  be  re- 
viewed, that  there  should  be  a  ver- 
dict of  some  kind;  that  for  five 
years  he  had  discharged  but  one 
jury,  because  they  were  unable  to 
agree,  and  that  he  would  return 
Monday  morning  to  receive  their 
verdict  A  verdict  was  rendered 
almoat  instantly.  Harris,  J.,  in 
revening  the  lower  court  said:  **  A 
{udge  may  also  keep  the  jury  to- 
gether aa  long  as  in  his  judgment 
there  is  any  reasonable  proapect  of 
their  being  able  to  agree;  but  be- 
yond this  I  do  not  think  he  is  at 
liberty  to  go.  An  attempt  to  influ- 
ence the  jury  by  referring  to  the 
time  they  are  to  be  kept  together, 
or  the  inconvenience  to  which  they 
are  to  be  subjected,  in  case  they 
shall  be  so  pertinacions  as  to  adhere 
to  their  individual  opinions,  and 
thua  continue  to  disagree,  cannot 
be  justified.  A  judge  haa  no  right 
to  threaten  or  intimidate  a  jury  in 
order  to  afiect  their  dcliberatioos. 
I  think  he  haa  no  right  even  to  al- 
lude to  his  own  purpose  aa  to  the 
length  of  time  they  are  to  be  kept 
together.  There  should  be  nothing 
in  his  intercourse  with  the  jury 
tiaving  the  least  appearance  of 
duress  or  coercion.'* 

In  Slater  v.  Mead,  $5  How.  Pr., 
57,  the  lower  court  said:  "Yon 
must  agree  upon  a  verdict,  I  cannot 
discharge  you  until  yon  agree  npon 
a  verdict.**  The  Conit  of  Appeal 
declared  that  "these  remarks  of 
the  justice  presiding  at  the  trial 
were  such  aa  would  very  probably 
induce  the  jury  to  come  to  an  agree- 
ment, from  a  desire  tocseape  longer 
confinement  .  .  .  The  verdict 
cannot  be  said  to  be  the  judgment 
of  the  jttiy,  acting  *' without  re* 
itraint,andinthcdiadiaffeoftbclr 
obligationa,  to  render  a  trae  verdict 
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•ccofdtag  to  the  evidence,  and, 
tbercfove,  il  onght  not  to  stand.** 
Sec,  tUo,  Phoenix  Intnrnnce  Co.  v. 
Moog,  8i  Ala.,  ^^  The  inrerior 
covrt  vat  rerenefl  in  R.  R.  Co.  v. 
Jackson,  8i  Ind.,  19,  for  sending 
^iord  by  the  bailiff  to  the  jury  that 
**  if  thcj  do  not  agree  to  a  verdict 
I  wfll  keep  them  there  nntil  Satnr- 
daj,**  that  was  to  say  four  day*. 
The  reircrsal  in  Fnahman  v.  Mayor, 
S4  Ala.,  363,  waa  based  on  a  remark 
by  the  jndgc  to  the  jury  that  the 
proceeding  •*  was  a  civil  soit,  but  if 
the  jnry  considered  the  evidence 
they  woold  find  it  decidedly  crim- 
iaaL**  The  higher  court  said  **  we 
.cannot  ahntonr  eyes  to  the  fact  that 
jnries  .  .  .  watch  with  anxiety 
to  gather  Irom  (he  conrt  some 
intimation  as  to  what  the  jndgc 
thinks  shonid  be  their  finding.** 

Upon  the  jnry  stating  their  ina- 
bility to  find  a  verdict,  in  State  p, 
Ladd,  t  La.  An.,  271.  the  judge  sakl 
that  (he  case  waa  one  of  peculiar 
character,  and  that  he  *' had  reason 
In  believe  from  inlbcnatioo  re* 
ceivcd  that  socne  of  the  jury  had 
been  appconcbcd  and  tampered 
with  previous  to  the  triaL'*  //eU, 
that  soch  rcnarka  had  a  tendency 
to  coerce  the  jury  into  a  verdict, 
froa  improper  motives,  and  waa 
snftcient  grounds  for  remanding 
the  case  for  a  new  trial. 

State  V.  Bybec,  17  Kan.,  462,  ia 
le.  The  defence 
The  court  intimated  to 
a  divided  jury  that  a  reflection 
would  be  cast  upon  them  if  they 
did  not  agree;  that  there  shonid  be 
I  in  matters  of  detail  and 
ncc;  that  they  should 
bring  their  mlada  together,  aa  au 
apothecaiy  mixea  difliereat  ingre- 
dicuta  and  aaecrtaius  the  product, 
aad  that  they  need  not  hope  to  be 
raloaf  tiM  Bmowir, 


J.,  in  a  learned  opinion  said  "the 
general  impression  of  these  instruc- 
tions is  that  the  jnry  ought  by 
compromise  and  surrender  of  indi- 
vidual convictions,  of  necessily  to 
come  to  an  agreement,  and  that  a 
iailure  to  do  so  would  be  an  impu- 
tation upon  both  jnry  and  court. 
...  No  juror  shonid  be  in  flu- 
enced  to  a  verdict  by  foar  of  perso- 
nal disgrace  or  pecuniary  injury. 
No  juror  sUould  be  induced  to  agree 
to  a  verdict  by  a  fear  that  a  failure 
to  so  agree  would  be  regarded  by 
the  public  as  reflecting  upon  either 
his  intelligence  or  his  integrity. 
Personal  considerations  should 
never  be  permitted  to  influence  his 
conclusions,  and  the  thought  of 
them  shonid  never  be  presented  to 
him  as  a  motive  for  action.  Nor 
do  we  think  the  illustration  given 
by  the  learned  conrt  a  happy  one. 
.  .  .  We  are  constrained  to  be- 
lieve that  he  passed  beyond  the 
line  which  shonid  limit  the  counsel 
and  instructions  of  a  court  to  a 
jury  that  thereby  the  material 
rights  of  the  defendant  were  prejn- 
diced.*' 

In  Spearman  r.  Wilson,  44  Ca., 
475,  a  judge  threatened  to  carry  a 
jnryinto  another  county,  where  he 
was  about  to  hold  court,  if  they  did 
not  agree.  The  Supreme  Conrt  set 
aside  the  verdict 

C  J.Jackson,  in  Physioe  v.  Shea, 
75  Ga.,  466,  said:  "The  new  trial 
waa  properly  granted  (by  the  Supe- 
rior Conrt)  on  the  groutfd  that  the 
court  erred  in  his  remarks  to  the 
jury,  in  regard  to  allowing  them 
their  meals  only  at  their  own  ex- 
pense, after  they  had  been  ont  all 
night  without  supper  or  breakfast. 
It  opefated  as  a  threat  to  starve 
such  aa  had  no  money  into  finding 
a  verdict,  for  in  ten  minutes,  after 
baiag  huag  all  night,  they  agreed 
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•n  « iwdict  The  old  idmof  aUrr- 
iaf  jarkt  to  cocttt  •  verdict  has 
pMMd  away.*'  Sec,  alao^  Haacoeh 
r.  Btam,  3  Baxter  (Te^a.)i  33* 

The  drcidt  j«dge,  la  R.  R.  Co.  v. 
Barlow,  ^  Teaa.»  $37*  «!»■  Iht 
jary*a  report  of  diaagrecowat,  aaid, 
that  it  aecaied  '*  to  be  a  very  difi- 
ealt  matter  for  jarieaatthe  pnaeat 
terai  of  the  court  to  dcdde  i|iaea- 
tioaa  of  fact  sahmittcd  to  theai ';  *' 
that  It  leeawd  to  the  coart  that 
**  aearly  every  Jnry  had  retaraed 
aad  aaid  they  coald  not  agree;**  that 
they  "  oaght  to  agree  aad  decide 
caMa,  forthey  had  to  be  decided  by 
jurlet:  '*  aad  that  he  had  ao  idea  of 
ditchargiag  theai,  bat  woald  keep 
them  together  oa  the  caae  "dariag 
the  eatire  term.  If  It  laated  three 
weeka,*'  aaleaa  they  aooaer  agreed 
upoa  it    /Md,  revcraible  error. 

In  Waanak  p.  Mayor  of  Maeoa, 
53  Ga..  163,  the  trial  jadge  aaid: 
**  Why.  geatlemea  of  the  jnry,  I 
saw  that  Christmas  eshMtloa  my* 
■df,  aad  was  alaraied,  bat  I  am  aot 
a  witaeaa  la  this  case,  and  waa  aot 
at  the  firiag,  aad  I  kaow  aoChlag 
about  how  the  lire  occarred  oa 
Cherry  Stnet.  aor  latimate  my 
opiaioa;"  aad  the  Jadge  Airther 


teaUmoay  waa  "  ofbot  littlo  valaa.'* 
WAaasar.  C.  J.»  aaid  the  reauurka 
of  the  coart  **were  erroaeooa  aad 
improper.'*   Jadgaieat  rtveraed. 

la  chsfgiag  the  jary  la  Hair  r. 
Littie.  98  Ahu,  136,  that  they  might 
give  exemplary  daaiagea  if  the  tiea- 
pass  waa  aeeompaaled  with  dreaai- 
siaaoea  of  aggravatloa,  the  Jadge 
playlhlly  reauifcod,  la  the  way  of 
il1aatratioa«  •*mck  damages  aa 
would  teach  the  old  geatleaMU  not 
to  violate  the  Sobbatht  aor  l^f  are 
his  health  byridiag  to  thea^ht, 
nor  iatcrfere  with  the  rights  of 
others.**    CHBttoir,  C  J.,  aaid  the 


remark  **  was  calcalatod  to  Impram 
them  (the  jary)  with  the  briief  that 
the  judge  thought  the  facta  each 
aa  woald  require  them  to  give  ex* 
cmplary  damagea.**  Verdict  set 
aaide.  See,  alao^  Moaeallo  r.  States 
IS  Tex.  Ap.,  171. 

Bowmaa  v.  Stote,  19  N«b.,  $a3, 
waaapecallarcaae.  Thedeleadaat, 
whea  arraigaed  for  a  feloay,  moved 
for  a  coatiaaaaee,  oa  the  gtoaad 
of  abaeace  of  witacaaea,  ladadiag 
hia  father.  Whetaapoa  the  Judge, 
la  the  preaeace  of  certafai  of  the 
regular  paael  of  petit  Jarots,  soose  - 
of  whom  afterwards  sat  la  the  trial 
of  the  caaae,  aaid  that  the  fother 
told  him  that  he  would  have  aoth- 
iag  to  de  whh  tha  defeadaat ;  that 
the  defeadaat  had  eooualttod  per- 
jaty,  aad  that  a  graad  Jary  woald 
be  called  apoa.  to  laveatlgate  the 
same,  Coaa,  J^  said,  '*  It  amy  be 


or  expresaioas  of  the  coart  did 
aot  caase  the  fhtare  Jaror  to* 
form  or  expreaa  aa  opiaioa  aa  to 
the  gailt  or  laaoceace  of  the  ac- 
caaeu ;  uus  n  om  pcoveai  Bim  ifum 
eateriag  the  jary  box  with  his  miad 
a  Mmia  num,  ao  for  aa  the  gaUt  or 
laaoceaee  of  the  ptiaooer  waa  coa 
oeraed,  whether  he  wm  hluwelf 
aware  of  what  had  beea  writtea 


la  Taylor  v.  Joaes,  s 
(Tena.),  565,  the  lower  coart  1 
the  followlag  remark:  "  Then  are 
caaea  iawhleh  I  hava  beea 
la  case  of  haag  Juries, 
astraiBedtotoU  the 
Jary  that  it  woald  he  better  for  these 
to  fiad  a  wfoag  verdict  thaa  aat  to 
agree  at  all,  aa  aay  enar  we  amy 
couMiit  may  be  eurrstted  by  the 
SapreamCaart.'* 

The  Sapcaaw  Oaart,  per  CARtm* 
sail  J„  aaidt  "Tha  aSbet  af  aach 
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KBirktftoaioliigbfttoniceiwft     esctcitc  of  tbcW  jodsoMatat  aad 
itUcdcsUted  to  mislead  them  m     boI  subjected  to  threat  or  cocrrioa 
tetbcpropergraavdsaod  coiwider-     to  iadvce  tl^m  t»  ovnvadcr  tlMir 
<tio>  «pM  whiehthcjihofQld  found     YmbcA  judgmcBto.** 
*^«tRlict,aiid  settle  the  rights        Tbetcoder  is  Kicrvod  to'*Mis. 
^^pvtks.    The  deag^r  that     conduct  of  the  jwy  ■•  gfovad  fora 
"Kkvoald  be  thecffeet,  whether  it     ucwtrial.'*  ia  the  July  aaaiber  oT 
^Mornot,  woald  he  sotkicnt  to     thb  Rgvixv. 
2«««thewllcL     .    .    .    JnrocB        Woaiam  8aii»SMOSi  PimsT. 
■^«*U  be  left  to  the  free  aad  fair 
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MVrrfr,  Cremintg  m  Cfmvem'^m  qf  Reai  Pvppwtj^  iml»  nratmmify, 

in  a  IVHL 
Airill  aathoriaiag  the  tmatece  tfaereaader  to  sell  aaj  of  the  pcopettj 
aad  dtfcdiag  theai  to  invest  the  proceeds  "so  sa  to  be  safe  aad  produce 
ineome/*  aad  pay  the  fawone  to  the  tcsUtor's  wife  and  cfalldrca  far  their 
lives*  leamlader  orcr,  docs  not  AMaa  that  the  oaprodactive  real  estate  of 
the  testator  shall  be  treated  aa  cob  verted  as  of  the  day  of  his  death,  so 
that  oaly  such  poetioB  of  the  purchase  OMmey  uroald  he  priadpal  aa  with 
hitcrrat  from  the  testator's  death  to  the  day  of  sale,  would  equal  the 
entire  aawuat  realised,  aad  that  the  balaaee  shoald  be  distributed  as 
iacoBM,  but  the  entire  amount  must  be  treated  aa  priadpal. 
Equitabui  COHySMION. 
ByeqaitahlacontersioB  is  meant     that  aa  done  which  a  testator  by  his 


e  ia  the  aatnre  of  property  willhasdirectadtobedoae.solarsa 

from  real  iato  personal,  or  from  the  will  of  the  decedent  could  have 

peruBual  into  real,  for  certain  pur-  been  carried  iato  eSed  without 

pesca  of  devolutioa,  not  aetnally  violaUag  aay  rule  of  law  or  eq;uit- 

taking  place  but  presumed  to  exist  able  ptindpla :  LorUlard  a.  Cosier, 


saly  by  conatructloB  or  intend-     5  Faige^  173;  BawrMn  a.  Cutler, 
■Mat  of  equity:  Blspham*s  Equity,     14  Pick.,  f sa 


Slhed.,i307. 
The  whole  doctrine  of  equitable     two  ways:  Flnt,  by  a  trust  uader 


I  depends  upon  the  wen*     a  will ;  aad  second,  by  a 
between  pprties  both  livii«. 
that  a  cevt  of  oquily  looks  upon         As  a  general  rule,  ia  the 

*M8.W.,77t. 
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euc,  tht  tntt  mml  be  coached  in 
imperati^  laaguafc,  and  ia  Ui« 
Mcond  the  contract  mnst  be  bind- 
ing. 

The  conveniion  in  the  6rtt  in- 
■Unce  takes  place  from  the  death 
of  the  tcaUtor,  aa  that  ia  the  time 
when  the  will  takes  effect,  and  in 
the  second  instance,  Cron  the  de- 
liven*  of  the  papers  liDrmiaii  the 
aettlemcnt  or  contract :  Van  Vech- 
ten  r.  Van  Vechten,  8  Paige,  106; 
McClnre's  App.,  7a  Pa..  4>4;  Loftia 
V.  Class,  IS  Ark.,  680:  McWilliam*s 
App.,  9  Cent.  Rep.,  773:  Arnold  i». 
Gilbert,  s  Barbonra  H.  CL.  199. 

It  is  onlf  the  first  of  these  two 
methods  of  working  a  conversion 
with  which  we  have  to  deal  at 
present— that  la  convenion  ariiing 
nnder  a  tmst  in  a  will. 

Ily  the  nse  of  certain  words  of 
direction  a  testntor  mskes  it  im- 
perative upon  his  esecutori  or 
tmstees  to  convert  his  estate  into 
that  species  of  property  In  which 
he  wishes  to  give  It  to  hb  bene- 
ficiaries. It  is  this  dnty,  imposed 
npon  the  executors  or  tmstees, 
which  a  court  of  equity  considers 
aa  performed,  even  before  actual 
conversion  haa  been  made,  and  in 
Older  that  the  righu  of  parties  in 
interest  may  not  tie  prejudiced  by 
delay  on  the  part  of  the  executors 
or  trustees.  In  carrying  out  the 
direction  of  the  testator,  the  con- 
version directed  to  be  made  is  con- 
sidered as  effected  as  of  the  date  of 
the  tesUtor*s death:  Craig  p,  Leslie, 
3  Wheat.,  363 ;  Holland  p.  Cruft,  3 
Gray,  180;  Kane  p.  Gott,  u  Wend., 
641 ;  Greenland  p.  Waddell,  116 
K.  v.,  a34 ;  Allisoa  v.  Wilson,  13 

8.  &  R.,  330;  Collina  v.  Champ's 
Heirs,  13  B.  Mon.  (Ky.),  1 18 ;  Green 

9.  Johnson,  4  Buih.,  167. 

As  a  delay  on  the  part  of  th« 
executors  will  not  prevent  a  con- 
version from  taking  place,  so  a 


direction  in  the  will  postponing 
the  time  of  sale  will  not  have  that 
effect :  Ilocker  p.  Gentry,  3  Mete 
(Ky.).  463;  High  V.  Worley,  33 
Ala.,  196. 

There  are  several  well-recognlied 
ways  in  which  conversion  may  bo 
worked  by  a  testator:  Pint,  by  an 
express,  imperative  direction  to 
executors  or  trustees  to  sell  land 
and  distrilmtc  the  proceeds,  or  to 
lay  out  a  hmd  In  land  for  a  devisee; 
second,  by  applying  to  one  kind  of 
property  limitations  applicable  to 
It  only  in  its  changed  form ;  and, 
third,  by  a  blending  of  real  and 
personul  property  in  such  a  way 
thatdistributlou  can  onlybe  effected 
by  a  sale  of  one  kind  of  property 
or  the  other. 

The  leading  English  authority  on 
the  subject  of  equitable  conversion 
is  PletcherV.  Ashbumer,  1  Bro. 
C.  C,  497.  The  testator  devised 
real  estste  to  trustees  in  trust 
(after  his  widow's  death)  to  sell  the 
same  and  divide  the  proceeds  be- 
tween his  son  and  daughter.  No- 
thing could  be  more  clear  and 
Imperative  than  such  a  direction. 
The  tesUtor*s  intention,  whkh  is 
the  touchstone  by  which  the  ques- 
tion of  conversion  or  no  conver- 
sion, and  indeed  most  other  ques- 
tions relating  to  the  interpretation 
of  wills  are  deckted,  Is  here  ap- 
parent, to  wit:  that  the  land 
should  be  sold  and  the  proceeds 
divklcd. 

The  question  before  the  court 
arose  In  this  way :  The  son  and 
dsughter,  the  legatees  under  their 
fsther*s  will,  both  died  in  the  tlfo- 
tlme  of  their  mother,  until  whose 
death  conversion  in  fact  could  not 
take  place,  and  so  at  the  time  of 
her  death  the  land  ws«  still  in  fact 
land,  and  as  such  itwasclaioMdhy 
the  son's  heir-at-law.  Thcpenonal 
reprcoentativta    of    the     widow 
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clabHd  il  M  pctwMMlty.  And  Sir 
Thomas  Sbwsul,  M.  WL,  dcdded 
n  tkcir  fftvor.  Mjring:  '*KotUag 
fa  better  wtiM8»b<d  Umb  the  pria- 
dplc  that  moacy  diractcd  to  be 
cm^loyvd  ia  Um  pwPchMr  of  lud 
•ad  bad  dfaacted  to  he  told  aad 
taracd  ialo  OMacy  are  to  be  coa- 
adcfcd  M  tlMi  spccica  af  pcapcrty 
iato  wfakh  they  aia  diicctcd  to  be 
co0Y*rted.  The  caMScaUbliah  this 
rale  oancnany." 

la  tbc  old  CMS  «f  Doughty  v. 
Ball,  s  P.  Wa^  390.  Lofd  Cbaacd- 
br  Kiso  iMid  that  a  diiectloa  t« 
tnalcca  to  acU  load  aad  dtatribate 
the  pfocccda,  iba  tiaM  of  aak  beiaf 
left  to  ike  diacfctloa  of  the  tfaa> 
tece^  woald  woni  a  coafeiaiaai 
The  l^oed  Ouacdtor  aaja:  "The 
rale  beiag  that  laada  deviacd  to  he 
•aid  are  thcrehjr  auidc  penoaal 
ntalc,  this  caae  ia  withia  each  rale. 
the  laada  a>«  here  dcviaed  to  he 
•aid  aad  oaly  the  thac  af  lale  left ' 


If  the  diicctioa  to  aell  be  iai- 
pcratsve  a  loa^  delay  ia  the  aale 
%ill  BoC  pcweat  a  coaTeraioa  • 
Yatca  ».  CoaiptOB,  s  P*  ^*^n  d/aS, 
vw  a  caaeaf  a  deviae  of  lead  to 
cwcalafs  to  aell  aad  paj  aa  aa- 
aaitf.  There  waa  a  loag  delay  ia 
the  aale  aad,  the  aaaaitaat  dylag 
befereit  waa  BMda,  the  heir  daiawd 
the  lead.  The  Loid  Chaacdlor 
dcdded  that  the  dearly  eapreeaed 
hteatioa  of  the  wfll  waa  to  five 
•way  all  ftaoi  the  heir,  to  tara  the 
had  ta  qaeatioa  iato  penoaal  ea- 
tate,  aad  thia  araat  be  tahea  aa  if  it 
vat  at  the  tiaM  of  the  death  of  the 
lt«aior.  aad  oafht  aoC  te  be  altered 
hf  aay  aakacqacat  acddeat 

la  183S  Lord  Lamcoaui,  M.  R., 
held  the  faUowiaf  wiU  to  hare 
vavked a coavefiioa  oat  aad  oat: 
"I  do  ca^owcr  Biy  wife  to  aell  an 
mj  real  catata  whataoercr  aad  the 


together  with  aiy  peraoaat  crtaAe, 
ahe.  aiy  aaid  wife,  ahaU  aad  maj 
divide  aad  prepartioa  aaMog  my 
raid  childiea  aa  ahe  ahan  by  wiU 
diiact.**  The  widow  died  withoat 
haviag  aold  or  appoctioaed  the 
eitale.  The  power  to  adl  waa  eoa- 
atrned  aa  ia  the  aatve  of  a  traat 
fee  the  childiea,  aad  aabfect  to 
aadi  apportioaaacot  aa  the  widow 
might  amke,  the  childiea  were  ca* 
titled  ia  eqaal  aharca  to  the  ooa- 


Kiiaopp^  9  Keea,  655. 

The  proriaioaa  ia  thowillacoa^ 
aidcred  In  the  caaea  of  in  re  Ibbtt- 
aoa,  L.  R.  7  Bq.,  aa6,  De  Peaatolf 
V.  De  Beaavoir,  3  H.  L.  Caai.  S4B» 
were  held  aot  to  he  coached  hi 
aalikieatlf  imperaliTe  laagaage  to 
effect  a  coeveraioa,  though  ia  the 
latter  cam  the  iateatloa  of  the  tea- 
tator  WW  to  aieke  hia  real  aad  peiw 
aoaal  property  Mead  aad  to  give 
the  combiaed  faad  the  character  of 
real  property:  See  AtweU  r.  AtwcU, 
L  R.  13  Eq.,  93. 

Za  the  caae  of  Carliag  v.  Hay, 
dted  3  Atk.,  9S5t  A  gave  £900  to 
B  ia  traat,  that  B  ahoald  Uy  oat 
the  aaam  apoa  a  parthaae  of  I 
or  pat  the  laaM  oat  oagoi 
tieik  fee  the  aeparate  aae  of  hia 
daaghtcr,  H  (the  plaiatira  thea 
wife),  her  heiia,  etc,  aad  died  1799. 
Ia  1731  H,  the  daaghter,  died  with- 
oat iaaae,  before  the  moottj  waa 
iaveated  ia  a  parchaae.  The  haa- 
bead,  aa  admiaiatrator,  broaght  a 
bill  for  the  aioaey  agaiaat  the  heir 
of  H,aad  the  aMaey  waa  daciecd 
totheadaOaiatntor;  for  the  wife, 
aot  haviag  aigaified  aay  iatcatioa 
of  a  prefcreace^  the  coart  woald 
take  it  aa  it  WW  feaad.  If  the  wife 
had  aigaified  aay  iatcatioa  it 
.ahoald  have  heea  obaenrad,  bat  U 
waa  aot  reaaonablc  at  that  tiaae  to 
give  cither  her  heir  or  the  adariaia- 
tiator  or  the  traatee  liberty  to  elect* 


52 


KQCITAIILB  COXVVRSION. 


I/mi  Talbov  Mill:  "II  was  orig* 
inally  pcrMtuil  ciiUte,  aiul  yet  rc- 
naincd  so,  and  by  reason  of  the 
•Uernativr  language  of  the  will 
nothing  could  be  gathered  from  it 
aa  to  what  was  the  testator's  prin- 
cipal  intention.'* 

\V1iere  the  direction  was  to  pur- 
chase land  or,  other  securities,  and 
this  was  followed  by  the  liniUticn 
to  trustees  in  trust  for  the  wife  for 
life,  and  after  her  decease  to  such 
uses  and  under  such  provisions, 
conditions  and  limitations  as  his 
lands  before  devised  were  limited, 
Ixml  IUkdwickk  deciikd  that 
conversion  of  the  above  fund  was 
not  at  the  election  of  the  trustees. 
It  was  the  evident  intention  of  the 
testator  that  the  money  should  be 
laid  out  in  land,  and  the  discretion 
must  be  taken  to  mean  only  that, 
till  lands  are  purchased,  the  tmstees 
might  invest  the  money  In  personal 
securities:  Karlom  v,  Saunders, 
Amb.,  941. 

Had  there  been  no  clause  show- 
ing conclusively  the  tesutor's  in- 
tention to  convert,  the  alternative 
character  of  this  direction  would 
have  prevented  a  conversion  from 
being  effected. 

In  Bleight  v.  the  Bank,  10  Fa., 
131,  a  conveyance  to  trustees  to 
pay  an  annuity  out  of  the  renU 
of  certain  real  esUte  or  to  sell 
was  held  not  to  make  a  con- 
veiaion  because  it  was  not  impera- 
Uve  on  the  trustees  to  escreise  the 
power.  Where  a  discretion  whether 
to  sell  or  not  is  vested  in  any  ex- 
•cntor  or  devisee  eonversioa  does 
not  take  place. 

Mr.  Justice  TBOMPSoir  says  in 
Anewalt's  App.,  41  Fn.,  414 :  *'  To 
esuUish  a  conversion  the  will 
must  direct  it  out  and  out,  irre- 
spective of  «// coatiBgendca.  The 
direction  to  oonveit  mnat  be  poai- 
tive  and  explicit  and  the  will  mrst 


declsi%'ely  fix  upon  the  land  the 
quality  of  money.  The  sale  dtrrcted 
in  this  case  dependetl  upuu  several 
contingencies.  It  was  made  de- 
pendent upon  the  acceptance  or 
non-acceptance  of  the  land  on  cer- 
tain terms  by  his  sons.  See  also 
Nagle's  App.,  13  Pa.,  s6o,  and 
Stoner  v.  Zimmerman,  sa  Pa.,  894. 

In  Poster's  App.,  74  Pa..  391,  a 
question  as  to  the  conversion  of 
partnership  land  arose,  and  Judge 
SiiARSWooD  said,  delivering  the 
opinion  of  the  court:  '*  Conversion 
Is  altogether  a  doctrine  of  equity. 
In  law  it  has  no  being.  It  is  ad- 
mitted only  for  the  accomplish- 
ment of  equitable  results.  It  may 
be  termed  an  equitable  fiction,  and 
the  legal  maxim  in  fidione  juris 
Simper  smbsittit  equitas  has  re- 
doubled force  in  application  to  it 
It  follows,  of  necessity,  that  it  is 
limited  to  iu  end.  When  the  pur- 
pose of  convemion  is  attaine*!  con- 
version ends,  or,  more  accurately, 
reconversion  takes  place." 

Where  the  conversion  directed 
to  be  made  is  only  for  certain  pur- 
poses, those  purposes  failing  the 
conversion  does  not  take  place,  but 
it  is  sometimes  a  difficult  question 
whether  the  intention  of  the  tes- 
tator is  to  convert  only  for  the  pui^ 
poses  of  the  will  or  out  and  out  fbr 
all  purposes.  This  can  only  be 
determined  by  a  conaideration  of 
the  entire  will. 

In  Page's  Estate,  75  Pa..  87,  the 
entire  estate  was  vested  in  trustees, 
the  personalty  to  be  held  upon  cer- 
tiun  trusts,  and  the  executors,  in 
the  fourth  item  of  the  will  were 
clothed  with  a  discretionary  power 
to  sell  any  part  of  the  real  estate, 
the  proceeds  of  such  sales  to  be  held 
upon  the  same  trust.  It  was  held 
that  although  eonversioa  may  arise 
without  expteia  terms,  where  it  is 
cle«r  that  the  testator  meant  to 
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CTMte  m  fasd  irat  of  both  real  aad 
pccMiial  atate,  and  bequeathed  it 
u  money,  yet  aa  the  whole  frame 
of  the  will  in  this  case  iadicated 
no  man  than  a  mere  diacretionary 
power  to  tell  any  part  of  the  real 
Htote.  no  coBTeraion  waa  worked. 

These  worda.  "  LaaUy,  it  it  ny 
will,  that,  after  the  death  of  ny 
beloved  wife,  all  my  estate  be  ap- 
praised and  sold  as  soon  as  it  can 
be  dooe  with  adTaati^e:  aad  if 
say  of  my  sons  think  proper  to 
tslte  the  farm  on  which  I  now  lire, 
St  the  appraleemeat,  he  shall  have 
the  priTflege  of  doing  so  on  paying 
the  other  heirs  their  respective 
shares;  and  it  ia  my  will  that  all 
the  money  ariaing  from  the  sale  of 
my  ml  estate  be  equally  divided 
smoag  an  my  children  share  and 
•hare  alike,'*  were  held  an  exprem 
difcction  to  sell,  and  the  fact  that 
the  will  farther  permitted  one  of 
the  sons  at  his  option  to  take  th« 
fiirm  at  the  Talnation  to  be  made, 
did  not  change  the  effect  of  the 
dirertlon  to  sell.  Whether  or  not 
a  son  acqinired  the  Cum,  it  waa 
neterthelem  a  sale,  and  the  one 
tsking  it  became  a  poreliaser: 
Uiid*s  Appu.  95  P^»  iS9' 

The  probable  I^nnsylTania  rule 
OS  this  doctrine  is  foond  in  Jonea 
p.  Caldwell,  97  Fn.,  43i  where  Mr. 
Janice  Paxsost  deliTcring  the  opin* 
ba  of  the  coort,  mys :  **  An  abao- 
late  direction  to  sell  lands  after  the 
4csth  of  the  testator's  widow,  and 
to  divide  the  proceeds  among  hia 
childfcn,  eflccta  an  equitaUe  eon- 
fcnkm  thereof  Into  personalty.*' 
The  testator  In  this  case  left  the 
imome  of  hIa  real  estate  to  hIa  wife, 
•0  long  aa  dw  remafamd  hia  widow, 
md  after  her  death  he  directed  his 
cmentafa  todlnMaeornUbiaprop. 
«y  rml,  pswonal  aad  liaced.  aad 
keiamnn  to  a^tknt  tf  U>Mi» 


agree  to  a  divisioa  of  the  estate 
amongst  themselves,  the  execntort 
are  not  to  be  fcoond  to  make  the 
sale  This  snbscqacnt  pcovislon 
does  not  prevent  a  cooveruon,  bo> 
canse  it  Is  sarplamge  and  may  be 
stricken  from  the  will  without  alter- 
ing its  legal  effect  The  law  givm 
the  heirs  the  right  to  elect  to  take 
the  property  aa  real  estate.  The 
testator  must  have  Intonded  a  con- 
veisioD  even  in  the  event  of  a  divi- 
sion of  the  estate  among  the  heirs 
by  agreemeuL  There  were  eight 
heirS|  and  but  five  separate  prop* 
ertics  of  unequal  values.  Be  that 
as  it  may,  to  have  divided  them^ 
would  have  required  either  a  sale* 
between  themselves  or  partition 
according  to  law.  The  latter  would 
have  necessarily  involved  an  ap* 
pnisemeut  and  sale,  and  hence  a 
conversion. 

The  fact  that  one  of  seversi  bene- 
ficiaries may  be  given  an  option  to 
take  the  property  in  ita  uncon- 
verted state  does  not  prevent  a  con- 
version ftom  taking  place :  Laird's 
App..  8$  F^,  319:  P5rl«*»  App., 
los  Pa.,  317 :  Miller  r.  ComaMn- 
wealth.  III  Ffe.,  591. 

In  number  one  hundred  of  the 
Pennsylvania  State  Reporta  are 
found  two  cases  which  treat  the 
subject  of  conversion  rather  fully 
The  first  it  Roland  v.  MUlcr,  at 
page  47.  in  which  a  tcstatrin  di- 
rected that  all  her  personal  estate 
should  be  equally  divided  among 
her  children  and  hein  at  law.' 
Puither  on  in  the  win  she  made 
the  lame  disposition  of  the  pro- 
ceeds from  any  sale  of  her  real 
estate.  The  executors  were  not  to 
be  compelled  by  her  halia  to  saU 
any  real  e«ate  pntU  the  espimton 
of  the  term  isr  which  anCh  rati 
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for  ten  yean  ftfUr  her  dcccaac,  iii»> 
lets  her  execnton  •hoald  deem  it 
■dvaatageons  or  advisable  to  wit 
the  whole  or  any  part,  in  which 
case  they  were  anthorixcd  and  em- 
powered to  do  to  within  the  term 
of  ten  yean.  Trun kkv,  J.,  myt : 
"  It  never  ia  prcanmed  that  a  testa- 
tor intended  In  die  intcsUte  aa  to 
any  part  of  his  estate  if  a  contrary 
intent  can  be  fairly  deduced  from 
the  langaage  of  his  will.  The  nat- 
ural and  reasonable  intendment  of 
this  will  is,  that  the  realty  shall  be 
aold  and  the  proceeds  divided 
among  the  legatees.  Within  a 
limited  time  the  executors  have 
unlimited  diacretionary  power  to 
sell,  after  that  time  they  are  bound 
to  sell.  Aprovisioothattheesecu- 
tors  shall  not  be  compelled  to  sell, 
by  the  heirs,  until  the  expiration 
of  a  stipulated  term,  implies  that 
ikem  they  may  be  compelled.  The 
power  vested  in  the  executors,  dia- 
cretionary for  a  certain  time,  there- 
after is  unconditional,  not  depend- 
ent on  discretion  or  contingency, 
nor  upon  the  consent  or  agreement 
of  any  person,  and  if  they  neglect 
or  refuse  to  exercise  it,  they  may 
be  compelled  to  perform  their  duty 
by  legal  pracem  at  the  instance  of 
any  legatee." 

The  other  case  in  this  same  vol- 
ume of  reports  Is  Bright*s  App., 
loo  Pa.,  602.  Here  the  testator 
directed  all  his  real  csUte  to  be 
sold  for  the  payment  of  del>ia  and 
legacies ;  *  some  of  it  he  directed 
should  be  sold  immediately.  So 
much  of  it  aa  was  not  necessary  for 
the  payment  of  debta  he  directed 
should  not  be  sold  till  the  first  day 
of  Aprtt.  1866.  Mr.  Justice  Paz- 
•oir  says :  **  That  the  real  csUte 
was  converted  by  the  will  ia  too 
plain  for  argument.  Here  was  an 
express  direction  to  sell,  and  divide 


the  proceeds  among  nieces  and 
nephews.  It  depended  upon  no 
contingencies  except  time,  than 
which  there  ia  nothing  more  cer- 
Uin." 

Wliere  land  Is  devised  to  execu- 
tors with  a  direction  to  sell,  the 
legal  title  thereto  veaU  in  them, 
but  by  some  decisive  act  00  the 
part  of  the  heirs  or  beneficiaries  it 
ia  possible  for  them  to  divest  the 
legsl  title,  and  take  the  land  in 
lieu  of  money:  Anderson  r.  An- 
derson, 133  Pa.,  406. 

A  will  containing  this  clause, 
**  I  give  to  my  executors  power  to 
sell  and  diapose  of  the  whole  or 
any  portion  of  my  real  estate  or 
personal  property,  if  they  find  it 
necessary  to  do  ao  in  order  to  make 
a  fair  and  equitable  division  of  my 
estate,**  was  held  not  to  work  an 
equitable  conversion :  Sheridan  v, 
Sheridan,  136  Pa.,  14. 

Mr.  Justice  W1U.IAMS  in  the 
above  case  said :  "  The  will  gives  a 
power  of  sale,  but  leavca  the  ques- 
tion whether  it  shall  be  exercised 
or  not  to  the  discretion  of  the  ex- 
ecutors. The  reaaon  why  a  power 
of  sale  works  a  constructive  con- 
version is  only  that  it  makes  an 
actual  conversion  certain,  which  is 
not  the  case  where  discretion  to 
nse  the  power  or  not  is  left  to  the 
executors.  The  estate  is  treated  at 
once  as  having  the  qualities  It  must 
necessarily  have  where  the  power 
ia  exercised.*' 

A  testator  bequeathed  all  his 
estate  to  his  wife,  for  her  nse,  aa 
long  aa  she  remained  his  widow. 
If  she  desired  the  land  to  be  sold, 
the  executor  waa  to  sell  it,  the  pro- 
ceeds to  be  invested  for  her  use  for 
life,  or  aa  long  aa  she  remained  his 
widow.  Held  not  to  work  a  con- 
vcfiioo,  as  the  direction  was  not 
^tivc  and  explicit,  and  the  wiU 
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did  BQl  tecWvely  fix  vpoa  the 
kBdUwqwaityoC  moncj:  lUdi- 
cmr't  Brtate,  140  P^,  544* 

la  Hvatcr  v.  Andenoa.  I5>  Fa., 
jH.  m  iipccaBCBi  that  a  tnutcc 
ihaU  wU  certain  land  and  db- 
tribale  tha  pcocceda  waacooaidefcd 
«  having  worked  a  converskm.  and 
the  putbawr  fipom  the  trattcc  took 
the  kDd  ff«c  fipom  lieoa  agalaat  the 
usimis  que  tnst  and  naaffected  bj 
the  dower  of  thdr  wiirca. 

The  caae  of  Fhhneetock  v.  Pab- 
Kftork.  159  Pa.,  $6.  ia  a  flood 
niMtfatioa  of  as  equitable  cosTer- 
liaa  eflectcd,  not  by  aa  exprcta 
dbcctloa  to  aell,  bat  bjr  a  power  of 
Mie  gHca  to  execaton,  aad  the 
faapoHibilttj  of  othcrwlae  carrylag 
oat  the  deafly  ejtpieMed  intention 
•r  the  testator  in  hia  wilL  Mr. 
J«lko  hlcCuUjOM  tald : '*  It  U  not 
contended  that  the  word*. '  I  here- 
Vf  empower  and  anthoriae  my  ex- 
•ntaratoaellallmyrealand  pcr^ 
toaal  propeity,  at  private  or  public 
•lie.  and  make  and  execute  deeda 
ia  fee  almple  for  my  real  eateta,' 
rtaading  aloae,  operate  aa  a  con- 
vcrrion,  but  it  wm  thought  by  tho 
leaned  Judge  below,  and  H  ia  In- 
rilled  upon  by  the  appellcea  here, 
that  theie  woida  tehen  in  connec- 
tion with  the  other  pcoviaiona  of 
the  will,  exhibit  a  ckar  intentloa 
and  pnrpoac  on  the  part  of  the  tea^ 
later  that  hia  ml  and  penooal 
property  ahall  be  converted  into 
money  for  InieiUutnt,  aad  the  col- 
lection and  diabmaement  of  inter- 
eel  or  income  in  accordance  with 
hiadifuctlonatheteln,  and  further, 
that  it  hi  not  pooalble  to  execntr.* 
the  win  according  to  iu  terma 
of  hia 


faction  or  command  to  iell  will 
have  that  eflect.  If  a  testator 
anthoriica  hia  exccutora  to  oell  hia 
real  eatale,  and  to  execute  and  de- 
liver to  the  purchaieri  deeda  in  fee 
simple  of  the  tame,  aa  in  Ihla  caoe, 
and  it  la  clear  ftom  the  face  of  hia 
wQl  that  it  was  his  intention  the 
power  so  conferred  by  him  should 
be  exercised,  it  will  be  conatned 
aa  a  direction  to  sell,  and  will  op- 
erate as  an  cqntteble  conversion. 
If  in  addition  to  the  clear  inten- 
tion of  the  tesUtor,  it  plainly  ap- 
pears that  effect  cannot  be  given  to 
material  proviaiona  of  the  will 
without  the  exercise  of  the  power, 
the  conclusion  is  irresistible  that 
a  conversion  Is  as  effectually  ac- 
complished by  the  will,  and  the 
duties  of  the  executor  nuder  It  are 
the  same,  aa  if  it  contained  a  poai- 
tive  direction  to  sell. 

There  can  be  no  final  settle- 
ment of  the  estate,  in  accordance 
with  the  wHl,  until  the  pomer 
conferred  upon  the  executor  for 
the  sale  of  the  real  and  personal 
property  is  exercised,  therefore, 
converrion  in  fact  must  teke  place, 
and  in  point  of  equity  the  estate 
ia  conaldered  as  converted  from 
the  time  of  the  death  of  the  tch- 


A  mcie  naked  power  to  sell  rsal 
estate  doea  not  operate  aa  a  coo- 
I  oflC  into  personalty,  but 
witk  a  di. 


In  the  Supreme  Court  of  the 
United  Stetes  Craig  r.  Leslie  is  the 
leading  case,  decided  iu  1818  and 
reported  in  5  Whealon,  364.  The 
direction  in  the  will  waa  aa  follows : 
**  I  give  my  real  and  personal  ce- 
tete  to  five  executors,  upon  special 
trust,  that  my  executors  will  sell 
both  my  personal  and  real  estate. 
I  give  and  bequeatk  to  my  brother 
all  the  praceeds  of  my  estate,  both 
real  and  pcnonal,  whidi  I  have 
herein  directed  to  be  sold,  to  be  re- 
mitted unto  him."  The  brother  of 
the  testator  waa  an  alien,  and  ia 
The  hi. 
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tcntion  of  the  testator  wms  c1c«r1  j 
to  conveft  hit  real  estate  into  pcr- 
tonalty,  in  order  that  the  brother 
might  take  the  bequest  of  the  pro- 
ceeds, sad  this  inteDtioa  wet  car- 
ried out. 

Waihincton.  J.,  dcliTeriof  the 
opinion  of  the  court,  after  review^ 
ing  the  English  authorities,  says: 
"Were  this  a  new  question  it 
would  seem  extremely  difficult  to 
raiM  a  doulit  respecting  It  The 
common  seuse  of  mankind  would 
determine  that  a  devise  of  money, 
the  proeeeds  of  lands  directed  to 
he  sold,  is  a  devise  of  money,  not- 
withstanding it  b  to  arise  ont  of 
land;  and  that  a  devise  of  land, 
which  a  testetor  directe  by  his  will 
to  be  purchased,  will  pass  aa  inter- 
est in  the  land  itself,  without  re- 
gard to  the  character  of  the  ftind 
out  of  which  the  purchase  Is  te  be 


'*The  settled  doctrine  of  the 
courts  of  equity  corresponds  with 
thin  obvious  construction  of  wills, 
as  well  as  of  other  Instruments, 
wherel>y  land  Is  directed  to  be 
tunictl  into  money,  or  money  into 
land,  for  the  benefit  of  those  for 
whose  use  the  conversion  is  in- 
tended to  be  made." 

In  Peter  v.  Beverly,  lo  Peters, 
539.  the  testetor  directed  certein 
land  to  be  sold  for  the  payment  of 
debts,  and  did  not  say  who  waa  to 
sell.  It  was  held,  that  the  neces- 
sary implication  waa  that  the  ex- 
ecutors were  to  carry  out  the  direc- 
tion. Craig  r.  Leslie  (M/m)  la 
quoted,  and  the  doctrine  therein 
steted  adopted. 

Taylor  v.  Benham,  3  How.,  133, 
was  a  case  in  which  the  'following 
clause  waa  construed  to  havu 
worked  a  convcraion:  '*  Z  do  here- 
by order,  will  and  direct,  that,  on 
the  first  day  of  Jaauaiy  ncit,  alter 


my  decease,  or  as  near  that  day  as 
can  conveniently  be,  the  whole  of 
the  property  that  I  may  die  seised 
or  possessed  of,  or  may  be  in  any- 
wiw  belonging 'to  me,  be  sold.** 
\VooDDRRRV.J.,says:  **Courte  in 
carrying  ont  the  wishes  of  tcstetors, 
the  pole  ster  lu  wUls,  are  much  in- 
clined, especially  in  equity,  to 
vest  all  the  powers  or  interest  in 
executors  which  are  necessary  to 
effectuate  those  wishes,  if  the 
language  can  fairly  admit  it.  They 
are  Inclined,  also,  when  consider^ 
ing  it  a  trust,  or  a  power  coupled 
with  an  interest,  to  have  ite  dura- 
tion and  quantity  commensunte 
with  the  ol^ect  to  be  accomplished: 
Bradstreet  r.  Clarke,  »  Wend., 
663:  Coster  V.  Lorillanl.  14  Wend., 
999.  The  whole  of  this  doctrine 
proceeds  upon  a  principle  which  is 
incontrovertible,  that  where  the 
testetor  merely  directe  the  real 
estete  to  be  converted  for  the  pw> 
poses  of  the  will,  so  much  of  hia 
estete,  or  the  money  arising  from 
it.  aa  It  not  effectually  disposed  of 
by  the  will  (whether  it  arises  from 
some  omission  or  defect  in  the 
will  itself,  or  from  any  subsequent 
accident  which  may  prevent  the 
devise  from  teking  effect)  resulte 
to  the  heir-at-law:  Burr  v.  Sim,  t 
Wharton,  252.  See  Croplcy  v. 
Cooper,  19  Wall.,  167. 

In  New  York  the  doctrine  of 
equital>le  conversion  has  been 
adopted  in  toto,  and  the  rulea  for 
determining  whether  or  not  con- 
version in  a  specified  case  is  to  be 
considered  aa  having  taken  place 
are  much  the  same  aa  those  applic- 
able in  the  same  case  in  aa  Eng- 
lish court. 

The  intention  of  the  testator.  If 
sufficiently  deariy  eapremed,  gov^ 
ems  In  this  omtter;  when  ooct 
that  iateatloa  is  dctmUaod*  aa 
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well  M  in  all  oCber  qneatioiit  con- 
ccraiag  tbc  cooftrvctioa  and  ia- 
terprcutkw  of  wills.  There  mast 
be  cither  ma  ezpreM,  imperative 
d  tectioa  to*  the  exccnlor  or  tnittce 
to  Mil,  or  a  power  of  tale  giren,  in 
cooeection  with  a  limitation  ap- 
plicable to  the  property  only  in  a 
changed  form  from  that  in  which 
it  is  at  the  time  of  tho  teaUtor's 
death,  or  by  a  blending  by  the 
testator  of  his  real  and  personal 
esUte,  making  it  distribntable  aa 
personalty. 

In  the  case  of.  In  the  Matter  of 
Gansert,  Ij6  N.  Y.,  106,  there  was 
a  direction  to  execntors  to  pay . 
debts  of  decedent  and  certain 
legacies.  This  wa^  followed  by  n 
claase  in  the  following  words: 
"Giving  and  granting  unto  my 
said  execntors  and  truatees  full 
power  and  anthority  to  sell  and 
convey  any  and  all  my  real  estate, 
either  at  private  sale  or  pnblic  anc- 
tioo,  and  to  make,  execute  and  de- 
liver good  and  saiBcient  convey 
anoea  therefo»«.** 

Mavnard,  J.,  says:  "The  tea- 
tator  weU  knew  that  hia  debu 
conld  not  be  paid,  aa  directed, 
withoot  sale  of  real  estate,  and  he 
blended  to  clothe  his  executors 
with  a  power  commensurate  with 
the  dntiea  and  obligations  laid 
upon  them* 

Whenever  a  power  or  anthority 
to  sell  ia  given  withoot  limiutioo, 
and  is  not  la  terms  made  disae- 
tionary,  and  its  exercise  is  ren- 
dered ncccsssry  by  the  scope  o 
the  will  and  ita  declared  porposea, 
the  authority  is  to  be  deemed  im- 
perative, and  a  direction  to  sell 
win  be  implied,  provided  the  de- 
sign and  purpose  of  the  testator  ia 
nnequintcal,  and  the  implication 
■o  strong  aa  to  leave  no  substantial 
doubt,  and  hia  injtentiott  cannot 


otherwiae  be  carried  out:  Srholle 
r.  Scholle,  113  N.  Y.,  a6i;  Cham- 
berlaln  v,  Taylor,  los  N.  Y.,  194: 
Hobson  V  Hale.  95  K.  Y.,  593. 
The  real  and  personal  estate  il 
blended  in  one  gift  to  the  executors 
for  a  common  trust.  In  which  all 
the  beneficiariea  share  equally.  In 
such  casea  the  exercise  of  a  gen- 
eral and  unlimited  power  of  sale  ia 
imperative,  and  may  be  compelled 
in  (kvor  of  any  party  who  Is  law- 
fully entitled  under  the  provislona 
of  the  will  to  the  real  property 
when  sold. 

In  the  case  of  Clift  r.  Moses,  ti6 
N.  Y.,  144,  the  following  power 
given  to  an  executor  was  held  not 
to  work  a  conversion  aa  a  sale  was 
not  absolutely  necessary  for  the 
purposes  of  the  will:  '*I  give  and 
devise  to  my  executor  and  ex- 
ecutrix all  my  real  and  property  of 
every  kind  in  trust  for  the  purpose 
of  paying  my  debts  and  legadea 
named  in  this,  my  last  will,  giving 
them  power  to  sell,  mortgage  and 
convey  any  and  all  real  estste  for 
the  purposes  above  named.'* 

Haicht,  J.,  delivering  the  opia* 
ion  of  the  court,  said:  "Coaversioa 
arises  only  from  an  express,  clear, 
and  imperative  direction,  or  from 
a  necessary  implication  of  such :  6 
Am.  and  Eng.  Encyclopedia  of 
Law,  661S.  The  question  of  conver- 
sion is  one  of  intention,  and  the 
question  is  did  the  testator  intend 
to  have  hia  real  estate  converted 
into  perMmalty  immediately  upon 
hia  death  ?  The  whole  will,  and 
the  circumstAucea  of  each  case 
must  be  considered  in  deciding  this 
question.  If  he  did  so  intend,  the 
conrt  most  give  this  intention  ef- 
fect, and  treat  the  realty  aa  per- 
sonalty from  the  time  of  hb  death. 
If,  however,  he  Intended  to  give  tho 
executor,  or  trustee  uader  hb  will» 
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a  power  to  convert,  leaving  it  dif- 
cretionary  with  them  to  convert  or 
not,  the  convenion  will  depend 
upon  the  will  or  ditcretion  of  the 
executor  or  truttee,  and  will  not 
be  regarded  m  consunmated  in 
law,  until  it  is  consiiinniated  in 
fact.  In  the  mill  under  considera- 
tion a  power  to  sell,  mortgage  or 
convey  any  or  all  of  the  i*al  estate 
it  given.  It  it  left  entirely  discre- 
tiouAry  with  the  executor  or  tmttec 
whether  the  tale  thall  be  made  or 
not,  and  at  to  whether  the  whole, 
or  a  portion  only,  thall  be  told.  It 
follows  that  there  wat  no  convert 
aiott  until  the  executor  exercised 
the  power  and  consummated  the 
tale:**  Henderton  v.  Henderton,ai 
N.  Y.,  800:  Parker  r.  Linden,  aa 
N.Y..614. 

Kvidently  the  distinction  be- 
tween Clift  V,  Motet,  and  Im  re 
Gansert,  is  to  be  found  in  the  cir- 
cumstances of  each  estate—in  Clifl 
V.  Motes  there  wot  tufficient  per> 
tonal  ettate  to  pay  all  dcbtt  and 
legacieo— without  a  tale  and,  there- 
fore, the  intention  to  convert  could 
not  be  imputed  to  the  tettator, 
while  in  In  re  Gantert  there  wot 
not  tuflicient  penonal  ettate  for 
the  purposet  of  the  will,  and  the 
tettator,  with  knowledge  of  tach 
fact,  having  directed  the  occom- 
plithment  of  those  purposet,  mutt 
be  Gontidered  at  having  at  the  tame 
time  directed  a  tale  of  hit  real  es- 
tate to  make  np  thede6ciency,aBd 
thereby  worked  a  con  version  out 
and  out 

A  mere  power  of  tale  in  the  ex- 
ecutor doet  not  work  a  conttructive 
change  of  the  property.  The  duty 
to  tell  mutt  be  imperative:  In  the 
Matter  of  the  Will  of  Pox,  sa  N.  Y. , 
530.  But  where  a  power  of  tale  it 
given,  and  it  It  apparent  from  the 
general  provttiont  of  the  will  that 
the  tettator  intended  hit  real  ettate 


to  be  sold,  the  doctrine  of  equitable 
conversion  applies:  Phelps  v.  Bond, 
aj  N.  Y..  69. 

In  the  case  of  Fisher  p.  Banta,  66 
N.  Y.,  459.  t^jc  will  directed  the 
executors  to  di\*tde  the  real  esUte 
equally  between  the  testator's  two 
sons,  and  a  codicil  directed  hb  ex- 
ecutors to  sell  his  real  estate.  It 
wat  held  tliat  the  direction  to  tell 
wat  indicative  of  an  intention  on 
the  part  of  the  tetUtor  that  hit 
land  should  be  divided  between  hit 
two  tont  «J  persomalty.  By  thit 
conttruction  both  clautet  of  the 
will  were  eflcctively  carried  out. 
Had  the  first  direction  been  obeyed, 
and  the  land  dittributed,  the  tecond 
direction  could  not  have  been  of 
any  effect,  for  there  would  have 
been  no  land  left  to  tell,  and  the 
direction  would  have  been  nuga- 
tory. 

If  the  direction  to  tell  it  imper- 
.otive,  requiring  a  tale  at  all  events, 
and  leaving  it  ditcretionory  with 
the  executon  only  at  to  the  time 
and  manner  of  telling,  the  conver- 
tion  will  be  contidered  at  taking 
place  at  the  death  of  the  tettator, 
and  the  tale  when  ipode  hat  the 
tame'  effect,  in  rempect  to  the  rights 
of  the  portiet  in  interett,  at  though 
mode  immediately:  Arnold  v.  Gil- 
bert, 5  Barb.,  S.  Ct.,  19a. 

'*  Upon  the  prindplet  of  equit- 
able conversion,"  laid  the  chancel- 
lor. In  Lorillard  v.  Cotter,  5  Paige, 
173,  *'  money  directed  by  the  tetta- 
tor to  be  employed  in  the  pnrchate 
of  land,  or  land  directed  to  be  told 
and  turned  into  money  it,  in  this 
court,  for  all  the  purpoaet  of  the 
will,  contidered  at  that  tpecict  of 
property  into  which  it  b  directed  to 
be  converted;  to  far  as  the  purpotet 
for  which  tuch  convenion  it 
directed  to  be  made  ore  legal,  and 
can  be  carried  Into  effect'* 

The  tome  principle  it  alto  appli- 
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Cibic  to  the  case  of  a  direction  ia 
twill  to  tell  one  piece  of  lMKl,u>d 
to  convert  it  into  nnotber  for  the 
porpoect  of  the  will,  by  iuTesting 
tbc  proceeds  of  the  sale  ia  the  pnr- 
chaic  of  inch  other  lands,  nndcr  a 
nlid  power  of  trust,  to  nuke  such 
ttle  sad  reinTestnent. 

The  general  doctrine  ss  adopted 
b  New  York  is  Tindicated  at  some 
length  ia  Kane  v.  Gott,  24  Wend., 
<4i,  ia  which  a  tru»t  ia  the  ezecu- 
ton  WIS  created,  with  imperatiTe 
difcctioBS  to  sell,  as  soon  as  may 
bt,  the  tcaUtor's  whole  real  estate, 
and  appropriate  the  avails  to  the 
parpooea  of  the  will,  in  connection 
uithhia  other  personal  property. 
Bj  his  own  act  the  testotor  had  the 
power  to  throw  the  land  into  this 
shape,  either  by  sale  before  hb 
death  or  by  his  will:  Gott  v.  Cook, 
7  Mge  Ch.,  591:  Van  Vetchea  r. 
Vsa  Vetchctt,  B  Paige,  106;  Stagg 
V.  Jackson,  i  Comstock,  9o6w' 

la  White  and  Tndor's  Uadieg 
Cssco  fat  Bqnity,  Vol.  i.  Part  li, 
page  iiS9b  it  is  said,  *<  The  oonrto 
of  Xtntncky,  though  they  do  not 
rciect  the  priaciple,  obviously  re- 
gaid  it  with  disfavor,*'  and  hi  sup. 
port  of  this  the  following  caaes  are 
dtcd:  Clay  v.  Hart,  7  Dana,  1;  and 
SamacI  v,  Samnera  Adminlstra- 
ton^  ete.,4  B.  Uoa.,  245. 

Clay  V.  Hart  docs  not  support 
tUs  statensent,  as  the  only  point 
acdded  hi  that  ease,  touching  hi 
•By  aMUacr  upon  equitable  coover- 
>ioa,  was  that  where  a  mere  direc- 
tion was  given  to  executors  to  ex- 
trdse  discretion  whether  to  sell  or 
■ot,  the  power  eoold  aot  be  exer- 
cised by  the  survivor  of  the  execu- 
ton.  Aa  there  was  ao  devise  to 
them  of  the  l«gal  title,  nor  of  any 
prisonal  fatcicst,  nor  any  direction 
to  sell,  noequitable  coaversion  was 
I  to  have  been  worked. 


Indeed  the  same  rule  is  applied 
in  Kentucky  as  in  England  and 
Pennsylvania.  The  question  is» 
does  the  tesutor  direct  a  sale,  and 
show  an  intention  that  the  benefi- 
ciaries shall  Uke  as  legatees  and 
not  as  devisee,  if  so  the  land  is  con- 
verted as  of  the  death  of  the  tesu- 
tor. The  Court  says  in  this  case : 
"Had  the  testator  peremptorily 
directed  the  sale  of  the  land  (and 
not  for  a  special  purpose,  that 
might  fail,  or  not  require  the  sale 
of  the  whole  of  it)  so  that  none  of 
it  could  in  any  event  go  to  the 
heirs,  or  devisees.  It  would  have 
been  treated,  iu  equity,  at  the  ia- 
sUnt  of  his  death,  as  a  portloa  of 
his  personal  esUte,  sad  a  direct 
and  unconditional  gift.  A  testa- 
mentary gift  to  his  wife  and  chil- 
dren of  the  produce  of  the  sale, 
might  have  been  consklercd  as  a 
legacy  for  the  payment  of  which 
the  executor  was  bound  by  law. 
The  words  of  the  will  In  this  case 
formed  no  direction  of  sale,  the 
UUe  to  the  Und  passed,  by  the  will, 
to  the  beneficiaries^  with  a  discre- 
tioaary  power  In  the  executor  to 
sell  the  land. 

Samuel  v,  Samners  Administra- 
tors, etc.,  4  B.  Mon.,  S4S»  <•  the 
other  case  cited  to  show  disapproval 
of  the  doctrine  of  equitable  cvnver- 
skm,  hj  the  courts  of  Kent«>«cky. 
True  it  is  here  said  to  be  extremely 
artificial,  and  that  it  will  aot  be 
applied,  by  the  Chancellor,  to 
change  the  quality  of  property,  aa 
the  testator  has  left  It,  without  a 
dear  indication  manifested  to  give 
it  character  as  money  or  land. 

But  this  is  no  more  than  b  said 
In  many  other  SUtes;  indeed, 
everywliere  the  direction  must  be 
imperative  to  sell,  at  all  events* 
thereby  imposing  a  duty  oa  the 
trastce  or  execator  in  order  to  efiiKt 
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an  er|ttiuble  cont-eittioo.  For  it  te 
the  duty  to  concert,  mnd  the  cer- 
tainty that  the  actual  conversion 
will  take  place  sooner  or  later, 
which  a  court  of  er|uity  conttruea, 
a«  a  conversion  from  the  death  of 
the  testator.  Here  the  tesutor  de- 
vised all  his  estate,  real,  personal 
and  mixed  to  three  trustees,  with 
full  power  and  authority,  in  their 
discretion,  to  sell  and  convey  any 
of  his  estate,  and  he  directs  the 
trustees,  in  finally  settling  up  and 
adjuiiting  and  paying  over  the 
amount  of  the  proceeds  of  his  ■ 
estate,  to  disitribute  among  three 
children  all  such  sums  of  money  as 
shall  belong  to  said  estate.  The 
direction  is  made  discretionary  in 
terms.  Though  the  last  clause 
mi^ht  be  construed  as  expressing 
an  expectation  on  the  part  of  the 
testator  that  his  esUte  would  be  all 
converted,  yet  it  was  not  sufficiently 
clear  to  infer  from  it  a  direction  to 
the  trustees  to  sell  at  all  evenU,  and 
thereby  to  work  a  constructive  con* 
%'er»iou. 

In  the  opinion  it  ia  said:  '*It 
may  have  been  described  as  money, 
in  the  residuary  clause,  not  for  the 
purpose  of  controlling  the  discre- 
tion of  the  trustees,  nor  of  indicat- 
ing an  intention  that  the  legatees 
should  have  nothing  but  money, 
but  only  because  the  testator  may 
ha\'e  expected,  tliat  under  the  dis- 
cretionary power  of  the  trustees, 
the  esute  would  be  converted  into 
money.  The  Court  goes  on  to  say: 
"And  will  such  an  implied  expec- 
tation, when  there  la  no  command 
and  the  distribution  of  the  eaute 
in  kind,  to  those  to  whom  it  ia 
given  would  not  violate  any  express 
provision  of  the  will,  furnish  auch 
evidence  of  an  intention  to  convert 
the  whole  estate  into  money,  aa  to 
authoriie  a  court  of  equity  to  regard 


it  as  money,  before  it  is  actually 
converted  ?  The  doctrine  of  equit- 
able conversion  is  at  liest  extremely 
artificial.  lU  basis  is  that  things 
agreed  to  be  done  are  treated,  in 
equity,  as  if  actually  done,  Imt  aa 
the  principle  is  sUted  in  Story's 
Equity,  Vol.  II,  U  sia  and  214,  they 
are  so  treated  for  "  many  purposes,*' 
and,  therefore,  impliedly,  not  for 
all  purpowa;  and  the  court  does 
not  interfere  to  change  the  quality 
of  the  property  as  the  testator  baa. 
left  it,  unless  there  he  some  clear 
act  or  intention  by  which  he  has 
fixe«l  upon  it  thronghout  a  definite 
character,  aa  money  or  as  land. 
Nor  will  equity  consider  things  as 
done  in  this  light  in  fa%  or  of  every- 
body, but  only  of  tboae  who  have  a 
right  to  pray  that  it  might  be  done.** 

It  is  said  in  Powell  on  "Devi^ 
sea,"  at  page  63 :  **  Tlte  new  char- 
acter must  be  decisively  and  abso- 
lutely fixed  upon  the  property." 
If  trustees  may  convert  it  or  not  aa 
they  we  fit,  there  is  no  conitructive 
conversion. 

I. do  not  see  that  inch  statements 
show  any  obvious  disfavor  to  the 
doctrine  itself,  nor  can  I  find  any 
expresaioui  in  Hite  v.  Hite,  the 
case  taken  for  annotation,  which  is 
a  decision  of  a  Kentucky  court, 
showing  that  equitable  conversion 
is  any  more  unfavorably  received 
in  Kentucky  than  in  the  other 
SUtet.  Judge  Holt  says,  in  Hite 
V.  Hite:  "The  intention  of  the 
testator  mnst  got-em."  He  uu- 
donbtedly  intended  that  the  tmstcea 
abottld  so  change  and  invest  the 
estate  to  make  all  of  it.  productive 
of  income.  This  is  evident  from 
the  eighth  clauae  of  the  will  which 
directs  them  to  invest  and  dispose 
of  it,  "  so  as  to  be  safe  and  produce 
income."  He  must  bavn  known 
that  this  could  not  be  done  at  onct, 
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vidwat  Mcrifice.  This  dovDClcM 
led  to  bis  BtTiac  them  a  brofld  dia- 
CRliott  in  the  matter.  The  cit«lc 
«M  Uffse,  much  of  H,  at  bU  dcatb, 
vw  already  pffodnctlve,  and  it  cao- 
■ot  ncll  be  aappoaed  tbat  be  ex- 
pected a  part  of  the  principal  tronld 
be  given  to  the  life  tcnanta  to  com* 
peoMle  for  a  delay  whicb  be  baew 
Bait  occnr  before  tbe  lemainder 
coald  be  made  ao.  Tben  follows 
tbe  only  clanae  In  tbe  opinion  tbat 
conld  poaaiUy  be  considered  as 
tbrewinc  disfavor  upon  tbe  doe- 
trineof  eqnitable  conversion,  wbicb 
be  bad  already  adopted.  Tbe  doe- 
trine  of  e«i«table  cooverdon  is  at 
belt,  an  artificial,  arbitrary  one. 
It  win  not  be  applied  nnkaa  it  be 
Bade  tbe  dvty  of  tbe  tmalces  to 
•elL  Tbe  Chief  Justice  concedes 
tbat  the  duty  to  sell  is  fanposed 
npon  the  tmstocs  in  this  case  and 
holds  that  the  diKietioo  given,  le- 
Istcs  only  to  the  tfane  when  it  shall 
be  done. 

InChriatler  r.  lCcdis,6  B.  Hon., 
37,  and  in  Hochcr  v.  Gentry,  j 
Mek  (Ky.),  473.  Uw  doctrine  is 
rtaled,  that  if  the  direction  toiell 
li  Impemtlve,  the  ijgbt  of  the 
kptoe  wlil.  In  eqnHj,  be  nfaided 
la  a  fifbl  to  money,  fimn  tbe  time 
ef  the  lcslator*a  death,  thongb  the 
period  of  sole  is  remote^  and  eon- 
cannot  be  made  nntll  the 
hres. 

The  Oonrt,  in  the  first  of  the 
Id:  "Eeal  eatate  is 
into  personalty,  Immo- 
the  death  of  tbe  tea- 
ti«or»  only  where  the  direction  to 
sdl  is  posklvn,  without  iimitation 


b  clearly  tbe  mle  in  Kentucky  that, 
tbottgb  tbe  tiBC  of  mle  is  left  to 
tbe  diacretion  of  tbe  tmstees,  yrt  if 
the  dnty  to  sell  tomeiitmt  is  pisced 
npon  tben  conttmctive  conversion 
will  take  place. 

In  Green  v,  Johnson,  4  Bnsb., 
ifi4.  decided  in  1868,  the  Conrt 
conatmed  the  words  "antborim 
and  request  *'  m  working  a  convert 
sion.  JndgeRonsETiOirmys:  "If, 
inatesd  of  devising  tbe  title  to  bis 
three  daughters,  and  merely  re- 
questing a  sale  of  the  land,  tbe 
tcstotor  bad  deviaed  It  to  the  ex- 
ccntors,  and  peremptorily  ordered 
tbemtosell;  it  is  admitted  that,  m 
to  tbat  interest.  It  wss  money  be- 
queathed, and  not  land  deviicd 
Nevertbelew,  if  tbewHl  con  cem* 
ing  the  ssle  must  be  conatmed  as 
mandatory,  tbe  teatator  mart  be 
presumed  to  have  intended  a  con- 
version of  tbe  land  into  money,  m 
beat  for  tbe  teatamentary  benefi- 
darlca ;  and  bis  intention  if  clearly 
manifest  for  such  conversion,  made 
tbe  land  money  to  the  legsleesb  A 
mere  authority  to  ssll  conld  not 
have  been  a  constructive  conver* 
sion;  but  tbe  super-added  "re- 
quest to  sell  waa  constructively 
mandatory,  because  tbe  unqualified 
request*'  waa  tbe  testator's  will, 
and  left  no  discretion  not  to  selL 
Authority,  analogy  and  reason 
allow  no  escape  from  this  condn- 
sion.  Whatever  a  testator  expresses 
as  his  will  is  mandatory;  and  If  tha 
will  is  unqualified  the  cxaeutore 
have  no  right  to  rcftMe  Hs  ftdfitt- 
mcnt  Such  "request "Is synonjr- 
mons with  "  require,"  or  •'direct,*' 
or  "  order."  The  testator  seeiaed 
to  think  that  his  praivident  end,  of 
the  bca(  interest  aad  secnrlty  ef  his 


62 


BQUITABLB  CONVERSION. 


that  pnrpoae  he  requMtcd  hb  ex- 
ecttton  to  nuke  the  convcnion. 
Thit,  in  c<|iiity,  tvM  coBvefvioB 
itMlf,  and,  therefore,  the  danghten 
took  money  instead  of  land. 

A  Gonrt  that  will  conitme  "re- 
quest "  aa  synonynioaa  with  "  di- 
rect,** in  order  to  hold  that  an  equi- 
table conTcnion  has  been  effected, 
can  hardly  be  said  to  look  upon  the 
doctrine  with  disfavor.  See  also 
Oollins  r.  Champ's  Hein,  15  B. 
Mon.,  118. 

When  litnd  directed  to  be  sold  it 
devised  to  certain  persons,  they 
take  a  gift  of  money ;  but  if  they 
elect  to  take  the  land  as  land,  the 
sale  need  :iot  actually  take  place, 
though  the  beneficiaries  are  re- 
garded as  purchasers.  80,  if  the 
testator  inserts  in  bis  will  a  dansc 
giving  a  legatee  the  right  to  elect 
to  take  the  land  instead  of  money, 
yet  as  thb  is  giving  him  no  greater 
right  than  the  law  had  already 
gi-en  him,  such  a  will  b  considered 
an  working  a  conversion  of  the  land: 
Rawlings  v,  Landis,  a  Bosh.,  158 ; 
I*erkins  v,  Coghlan,  148  Masa.,  50; 
McFadden  v.  Hefley,  18  8.  C,  317. 

King  f.  Xing,  13  Rhode  Island, 
501  (1889),  ahowt  that  the  courts  of 
Rhode  Island  have  adopted  the 
doctrine  in  itacntirrty.  The  clause 
of  the  will  Gonatnted  in  thb  case 
was  one  by  which  the  testator  gave 
his  cxecuton  a  general  authority 
and  power  of  sale  of  his  raal  estate. 
He  says:  *'Tbeymay  from  time  to 
time,  and  atf  oAen  as  they  deem  to 
be  for  the  interest  of  said  trust,  sell 
and  convey  any  of  my  real  estate, 
and  invest  the  proceeds.  Dim- 
PSS,  C  J.,  aaka:  •*What  was  the 
the  tcaUtor's  intention?  The  rule 
being  that,  in  equity,  the  property 
will  be  treated  aa  being,  already 
what  it  waa  intended  that  it  should 
Did  tl 


simply  to  give  the  executor  or  trus* 
lee  under  his  will  a  power  to  con- 
vert, leaving  it  discretionary  with 
them  to  convert  or  not?  If  so,  the 
conversion  will  depend  upon  the 
will  or  discretion  of  the  enecutors 
or  trustees,  and  will  not  be  consid- 
ered as  consummated  in  law  until 
it  is  conaummated  in  fact'*  In 
support  of  this  sutement,  the  Chief 
Justice  cites  several  Bni^lah  caaca 
and  Cook  p.  Cook,  90  N.  J.  Bq^ 
373 ;  Anewalt's  App.,  4a  P^.  414; 
Chew  p.  Nicklin,  45  P»-.  84.  The 
question  of  the  testator's  intention 
b  decided  by  the  rule  given  in 
Story's  Bquity,  Vol.  n,  {  114,  al- 
ready quoted,  or  as  the  rale  b  else- 
where laid  down :  "Porthewillto 
operate  as  a  conversion,  it  must 
show  in  terms,  or  by  necessary  im- 
plication, that  the  testator  intended 
the  property  to  be  converted  abso- 
lutely, and  at  all  eventa."  The 
reaaOB  for  this  rigor  of  construc- 
tion is,  that  there  is  not  a  spark  of 
equity  between  the  next  of  kin  and 
the  heir,  and  that  therefore  neither 
ought  to  lose  the  right  which  the 
existing  character  of  the  property 
gives  him  until  it  Is  clearly  demon- 
strated that  the  tetUtor  intended 
to  have  It  changed. 

In  New  Jersey,  the  case  of  Cook 
p.  Cook,  so  N.J.  Bq.,  375,  contains 
the  rule  applicable  there.  Chan- 
cellor Abraham  iiZABXisxfS,  in 
construing  the  following  words  in 
a  will :  "  I  do  authorise  and  cm- 
power  my  executors  to  sell  and  di^ 
pose  of  all  my  real  estate,**  says : 
•*  When  land  is  directed  to  be  aold, 
abaolutely  and  positively,  without 
any  time  fixed  for  sale,  it  b  con- 
aideccd  as  converted  into  money, 
fiwn  the  death  of  the  tcaUtor ;  but 
for  thb,  the  directloa  muat  be  ia- 
penthe.  Ifhboptiooal  wfththt 
OBecutor  whether  lo  aell  or  aol  16 
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•en,  or  if  H  to  only  an  tnthority  to 
•dl  wfthoat  any  dircctkm,  then  the 
laad  fctalas  Its  character  as  land 
natil  it  to  actually  told.  If  the 
directiooa  «f  the  win,  as  to  pro- 
ceeds, reqnire  a  sale,  it  to  equiva- 
lent  to  a  positive  direction  to  sell, 
and  the  land  to  deemed  perKma! 
property  firon  the  death  of  the  tes- 
tator. In  thto  case  the  executor 
was  not  directed,  nor  required  to 
sell,  cseept  so  lar  as  a  sale  was 
necessary  lor  th«  purpose  of  pay- 
iaf  d^la  and  the  legacies  directed 
tobepaid.  As  to  the  rest,  it  was  a 
BMvs  power  which  he  could  exer- 
cise or  not  at  hto  discretion,  end 
thsrdbce  tho  land  must  be  consid- 
ered as  havfaif  ictained  its  charac* 
tcr  as  land  nntil  actual  sale. 

When  land  lor  certain  purposes 
to  reqnifcd  to  be  converted  into' 
SMncj,  aad  in  the  sale  more  to  sold 
than  to  raqnired  lor  these  purposes, 
the  tacase  of  proceeds  will  be  con- 


sidered as  land :  Oberle  v.  Lcreh, 
18  N.  J.  Eq..  346. 

The  rales,  as  shown  by  the  esses 
shore  digested,  seems  to  be  adopted 
unirefsally  throughout  the  United 
Sutes:  See  Holland  r.  Craft,  3 
Gay  (Mass.),  i6a ;  Hammond  v. 
Putnam,  no  Mass.,  232;  Perkins 
V,  Coghlan,  148  Maia.;  Dodge  v. 
WUliams,  64  Wto.,  70;  Ex  parU 
McBee,  63  N.  C,  33a;  Loftus  r. 
Glass»  13  Ark.,  680;  Pratt  v.  Talia- 
Icrro,  3  Leigh  (Va.),  419 ;  Junes  v. 
Thockmortoo,  37  CaL,368 :  Fergu- 
son V.  Stuart's  Bx.,  14  Ohio,  140; 
Smithers  v.  Hooper,  23  Md.,  a7.11. 

It  to  the  adopted  rale  that  con* 
version  will  be  effected  where, 
either  from  the  will  kadf  or  from 
the  circumstances  of  any  paiticnlar 
case,  the  intention  of  the  testator 
clearly  appeal*  to  be  that  a  sale 
shall  be  made,  either  at  once^  or  aft 
some  fixed  time  in  the  fhtnre* 
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CkmrUj^ftrpHmUy. 
A  charitable  trust  tsking  effect  on  a  remote  contingent  in  deroga- 
tion ef  another  charity,  even  though  it  involves  a  diange  of  trnstee,  to 
vaUd.   In  Pennsylvania,  under  Act  of  Kay  9, 1889,  P.  L.t  173,  a  gift  to 
a  Charily  to  aot  void'  although  it  transgresses  the  rale  Ofsinsi  p«tp»> 


^PiR  ComiaM,  affirming  PsmMB,  J.,  of  thn  Orphans^  Gout,  PhUa- 
dnphto  Cob»  JBpQtted  154  ^^  8L,  109^ 
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Gins  TO  Chakitiks  ako  the 
The  proper  apptiauion  of  the 
rule  against  pcrpctnitka  to  charito- 
ble  dtvites  and  bcqneata  hat  given 
rise  to  tone  interetting  litigation. 
It  has  been  said  that  the  question 
of  lenoteness  nay  occur  in  con* 
nection  with  cbariUUe  trnsto  in 
three  wajrs :  First,  where  there  is 
a  gift  to  a  charity  followed  bj  a 
remoto  gift  to  an  individual ;  sec- 
ond, a  gift  to  an  individual  fol- 
lowed bj  a  remote  gift  to  a  charity ; 
and  third,  a  gift  to  a  charity  fol- 
lowed by  a  remote  gift  to  another 
charity:  Gray  on  Perpetuities,  | 
592.  To  which  may  be  added  a 
fourth  class,  where  there  is  an  exe 
cutory  devise  to  a  charity  to  toke 
effect  upon  a  contingency  possibly 
remote* 

The  firrt  two  classes  have  always 
been  regarded  as  subject  to  the  rule 
■gainst  perpetuities,  and  need  no 
discnsaiott :  Company  of  Pewterers 
V,  Christ  Hospital,  i  Vem.,  i6i ; 
Mcrrit  V.  Bucknam,  77  Me.,  953; 
Theological  Society  v,  Atty-Gen., 
135  Mass.,  985 ;  Commisswners  p, 
De  Clifford,  1  Dr.  &  W.,  945.  But 
it  is  to  be  remembered  that  where 
the  object  of  the  chariUble  trust 
has  ceased  to  exist,  a  clause  restore 
ing  the  property  to  the  family  of 
the  testator  has  been  held  good : 
Atty-Gen.  v.  Pyle,  i  Atk.,  435; 
Walsh  V.  The  Secretary,  10  H.  L. 
Ca.,  367;  Randell  p,  Dixon,  38 
Ch.  D.,  913. 

The  third,  and  to  a  limited  ex- 
tent the  foniih  class,  have  been 
reg9rded  as  free  from  otijcction  on 
the  ground  of  remoteness,  an  ex- 
ception worth  considcnition.  To 
do  thb  it  la  neeessaxy  to  examine 
the  purpose  of  the  rule  Itselt  If 
the  object  of  the  nde  Is  to  ptwtat 
perpetual  keUimg,  if  "the  aMU^ 
to  alienate"  la  the  test,  then  no 
logical  oljectioa  can  be  made  to 
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the  exception.  If  a  perpetuity  has 
no  other  meaning  than  '*an  in- 
alienable, indestructible  interest,** 
then  it  is  but  a  natural  sequence 
that  the  policy  of  the  Uw,  which 
permiu  the  creation  of  charitable 
trusts  for  the  purpose  of  holding 
property  forever^  should  also  pro- 
tect them  from  such  rules  as  would 
defeat  that  policy.  If,  on  the  other 
hand,  the  rule  against  perpetuities 
is,  as  Mr.  Gaav  stotcs,  directed  not 
to  preventing  the  alienation  of 
present  interests,  but  against  the 
creation  of  remoto  ftiture  interests, 
the  exception  loses  its  logical  con- 
sistency, and  is  open  to  the  objeo- 
tiona  that  are  always  to  be  urged 
egainst  purely  arbitrary  rules,  how- 
ever great  their  seeming  utility. 

It  is  universally  conceded  that 
Mr.  Gray  has  suted  the  rule 
against  perpetuitiea  correctly,  and 
In  all  cases  involving  private  inter- 
esto  it  will  be  found  that  thcconrts 
have  made  the  time  of  vesting  the 
eontroUing  feature.  But  in  cases 
of  charities  unconnected  with  pri- 
vate interests  the  oourte  have  set 
aside  this  view  and  have  based  their 
reasoning  upon  the  theory  that  the 
rule  is  dinKted  against  perpetual 
holding,  thus  involving  the  rule  in 
an  ambiguity  distressing  to  accu- 
rate thinkers. 

The  cases  discussing  this  sul^jcct 
are  not  numerous.  The  first  of 
euflicicat  importance  to  merit  at- 
tention is.  The  Society  lor  the  Pr^ 
pagation  of  the  Gospel  v.  AUf 
Gen.,  3  Rnsa.,  149.  A  testator,  dy- 
ing in  1715,  directed  his  executors 
to  pay  the  Society  one  thousand 
pounds,  after  the  oonseontion  of 
two  Protestant  bisbopAf  one  lor  the 
eontinent  and  one  for  the  islands 
of  North  Aaterica,  the  iMomt  in 
the  meantime  to  be'appUed  Ibr  the 
beneit  ef  aisatoBarica  of  tim  80- • 
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cicty.  Wbra  in  1R24  the  hbliop« 
fctre  tppointcd  the  fnnd  «»& 
ftvwdcd  to  the  Society  vitb  liule 
ditcvMitm,  as  there  weie  protti- 
calty  BO  cooflicting  cUins. 

The  whole  qocctioa.  hovrt-er. 
VM  riiMd  in  Chnsi**  Hotfntnl  :'- 
Gniaser.  16  Sim..  83;  i  MfttS'^  &. 
C,  460;  I  H.  &  Tir.,  533,  pror*Tly 
rcgudedasthclcadinfCCMe,  Prop' 
erty  has  been  dcriaed  to  the  cor- 
poration of  Reading  upon  cIiai  it- 
able  tHMta.  with  a  prori«o  lh»t  if 
the  corporation  sbonld  fail  «o  per- 
form iU  dntiea  at  tmatee  for  out 
year,  the  property  ahonld  po  to 
the  corporation  of  London  lor  the 
benefit  of  Christ**  HoapiUl.  Tbe 
corporation  failed  Uf  perfbrni  ii> 
dntiea  as  tmstcc,  and  the  qac*t  iao 
was  npoo  the  validity  of  tbc  gkCt 
ov«r.  Since  property  bctd  fdr 
charitable  pnrposea  is  forevrr  in- 
alienable, the  lord  chanceUot  rta- 
toned,  the  mte  against  perprtuitin 
did  nol  apply  The  property  ^» 
■cither  more  nor  lem  alienabU  be- 
cnnae  giiwn  liom  one  charity  t^ 
another.  *«  Here,*' mys  Mr.  Gkav. 
•■with  anbmimlon  to  10  great  sn 
anthority  (Lord  CoTTsmiAH)  is 
the  common  ooofnsion  belwKii 
pcrpetnhy  in  the  sense  of  tDalirn- 
abOfty  and  perpctnity  in  tbc  t^nic 
of  lemotenesa.**  And.  alibough 
the  decision  has  long  stood  si 
aathocitativc,  he  wonld  hax«  it  ex- 
aailncd  with  a  view  to  iU  lejcciiaii 
In  any  Jwiediction  where  the  m  ti- 
ter la  nol  dosed. 

Englbh  writers  have 'not  felt 
called  npon  to  offer  ofajeetions  to 
the  nding:  Ifarsden  on  Fcfpctui- 
tica,  99s:  Tymen  on  ChariUble  Be- 
qMta,4«S:  fvConnfaigton-*  WilU 
S  W.  R..  444.    And  the  d«ci»ioti 

baa  met  with  approval  in  a  rccrnt 
CMO  te  the  Comt  of  Appeals^  /jt  rf 
lyiar  (layi),  j  Ch.,  «$*-    Tertalor 
3 


gmvc  a  fand  lo  trnslm  of  the  LoO^ 
don  JlUii^Miary  Socwiy.  sed  com- 

Qiitip4  tbe  kej^  of  bis  fsvily  Tsall 
in  Higbgmte  Cemetery  to  ifacir 
thar^e,  \hv  ^wanip  lo  be  krpt  io 
jtMkd  repair.  Fatfing  to  Cfimplj 
viith  tbi«  fTfinrmt^  the  tt^ofiHry  to  p^ 
10  xhv  Blue  Cost  Scbooi.  Tbc 
tociclr,  aUhoogb  wiMiaf  to  com- 
ply iritb  visbc*  of  Ibc  trttator,  4&b- 
jcctcd  to  baiTinji^  lb*  gift  cU^^jrrd 
vttb  suck  s  cvEKlition,  cOntrndiDg 
vitb  KTtAK  jiisticr  ibmt  it  v^nM  fro- 
iblc  tbc  lolator  to  do  inJirrctly 
iUai  vbicb  be  could  not  do  dirrctly^ 
namely,  to  create  s  perpelnai  Irokt 
for  «  iK^n  cti*rtt*ble  ol-ject.  The 
court,  boirci-er  tbob|[bt  ifae  r*** 
felt  directly  irilhin  the  prinerplc 
npoD  whicb  Cbritt't  lIupitAl  r, 
GrsiDgcr  {sufirm)  was  decided. 
And  u  to  tbc  tugg'TSlivD  I  bat  it 
woulJ  open  tbe  vsyto  evafioD'^of 
the  lithW,  it  vai  IbAUgbl  tbU  the 
dcciiion  mould  aotfoto  tbelciiKth 
of  bonding  *'  ifast  one  could  j^t  OQt 
of  the  rule  aj^ainit  perpctuittci  by 
mskin  f^  a  charily  s  IraMcc ' '  Tb%t, 
•aid  the  cobrt,  vonld  be  sbtnnL 
Mocb  va4  taid  about  the  cooipara^ 
iiTcly  harmlew  natore  of  the  condi- 
tion  sttscbed  to  tbe  beqoest ;  bal, 
thougb  barsiless,  it  wai  nooc  tbe 
leu  for  a  priratc  purpoK^  sod 
Tenders  it  difficfiU  to  decide  vbcre 
tbe  line  is  10  be  drsvo. 

Where  tbe  gift  is  for  ibe  cstab- 
litbmeDt  of  a  cfasrttyp  lutiject  to  s 
conditioD  precedent,  such,  for  ev- 
amptc,  SI  s  gif^  of  land  for  a  aite, 
the  court  has  aot  subjected  such 
gifl*;  to  the  nites£SJnttr«uatcoc(s, 
but  has  Liid  down  the  gcurrsJ 
priaciple  that  all  luch  ctrndiliona 
tuutt  be  fulfillcfl  wilbiD  reaM)u> 
able  time.  Thts  sppliei  only  where 
the  giA  ia  iiiin]edia,telj  «od  es* 
tireljT  dcToied  lo  charity.  If  petw 
■Doa]    estate    is    000c    eflectlvt^ 
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given  to  charity,  it  it  taken  oat  of 
tlie  Kope  of  the  law  of  remoteneM. 
Rnt  if  the  Kiti  in  tnitt  for  charity 
it  iticlf  conditional  upon  a  future 
ami  uncertain  crent,  it  it  regarded 
aa  aufijert  to  the  Kanie  rulea  and 
principles  an  any  other  catate  de- 
pending for  itt  coming  into  ez- 
iateuce  upon  a  conditiun  precedent: 
Synnett  f.  Herbert  L.  R.,  7  Ch., 

In  Cbamlwrlaync  v.  Broclcett, 
L.  R.,  8Ch.,  ao6,  tliere  waa  a  gift 
for  the  erection  of  almt  liouicsi, 
*'  wlien  and  ao  toon  aa  land  ahall 
at  any  time  be  given  for  the  pur- 
poM.*'  The  master  of  the  rolls 
thought  the  gift  void  for  remote- 
ness,  inasmuch  as  it  waa  dependent 
upon  an  event  which  might  not 
arise  foi  an  indefinite  time.  The 
lord  chancellor  thought  that  there 
was  an  immediate  gift  for  charity. 
The  case  in  r^  White's  Trusts  ia  a 
complete  illustration  of  the  work- 
ing of  the  rule.  Testator  left  a 
fund  for  the  erection  of  alms 
houses  when  a  proper  site  could 
be  obtained.  The  gift  was  held 
good  if  the  site  were  provided:  30 
W.  Rm  837;  but  the  trustees  failinc 
to  obtain  a  site  within  reasonable 
time,  it  was  heM  that  the  legacy 
lapsed:  33  Ch.  D.,  449* 

The  rule  in  Christ's  Hospital  v. 
Grainger  has  been  quoted  with  afh 
proval  in  the  American  courts,  but 
the  question  has  seldom  been 
directly  raised.  In  the  majority  of 
inHtances  the  conteat  has  lieen  be- 
tween the  heirs-atlaw  and  the  ex- 
ecutors, or  tesumentary  trustcea. 
Under  such  circumstnaces  the  na-  ' 
tural  inclination  of  a  court  will  be 
in  favor  of  sustaining  the  charitp 
able  intentiovs  of  the  testator,  and 
argomcnta  which  are  calculated  to 
reatrict  or  perhaps  defeat  aach  in- 


tentiona,  will  be  diatmstcd  To 
fairly  test  the  rule,  it  would  be 
necessary  for  the  point  to  arise  in 
a  suit  by  one  charity  to  obtain  the 
benefit  of  the  gift  over,  upon  the 
happening  of  the  remote  con- 
tingenry  which  is  to  divest  the 
previuiiN  charitaldc  gift. 

The  «leciiiion  in  Christ's  Hos- 
pital V.  Grainger  met  with  approval 
in  Oilell  v,  Odell,  10  Allen,  1.  Here 
the  trust  was  for  the  accumnlatioa 
of  income  for  fifty  years,  and  then 
to  charity.  Justice  Gnav.  in  re- 
viewing the  antborities,  made  par- 
ticular mention  of  the  leading  case. 
Seven  years  later  the  same  distin- 
-  guishe«1  jurist  had  occaaion  to  con- 
aider  tbis  question,  then  before  the 
United  States  Supreme  Court.  The 
will  in  dispute  directed  that  in  case 
the  institutions  named  aa  bene- 
ficiaries attempted  to  alienate  the 
property  devi»ed,  the  ezecntora 
were  to  enter  an<l  reposscaa  the 
property,  and  in  that  event  the 
property  was  devised  to  an  orphan 
asylum :  Jones  p.  Halieraham,  107 
U.  S.,  174.  The  Court  could  not 
see  how  the  next  of  kin  could  be 
benefited  whether  the  devise  over 
were  void  or  valid,  but  atated  that 
*'  as  an  eatate  b  no  more  perpetual 
in  two  successive  charities  than  in 
one  charity,  and  aa  the  rule  against 
perpctuitiea  <1oea  not  apply  to  cluus 
itics,  it  follows  that  if  a  gift  is 
made  to  one  charity  and  then  over 
to  another  charity  upon  th«  hap-> 
pening  of  a  contingency  which 
may  or  may  not  take  place  within 
the  limit  of  that  rule,  the  limita- 
tion over  to  the  aeeoad  charity  la 
good." 

The  statement  in  the  opinion 
that  **  the  rule  againat  pcrpctnitks 
doea  not  apply  to  charitiea**  waa 
incantiona.     That  it  docs  apply 
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to  t  United  extent  wss  fccog" 
■bed  is  RmmU  v.  Allen.  107  U.  &, 
163.  wlicte  a  nle  was  adopted  Ihat 
hn  bete  wMfly  quoted.  **•  K^ft 
for  t  charity  not  e&liting  at  Ihe 
date  of  the  i^ft,  and  tbc  beginning 
of  whoK  existence  is-nncertain,  or 
which  It  to  Uke  effect  npon  a  con- 
ttagcBcy  wbicli  may  pcMibly  not 
happen  withbi  a  UCe  or  llTca  In  be- 
lag  and  twenty-one  years  after* 
mds  is  valid  provided  there  la  no 
gift  of  the  property  meanwhile  to 
or  fbr  the  benefit  of  any  prIvaU 
corpotrtion  or  person."  The  lan- 
gnage  of  the  Court  may  have  ro- 
lierrcd  to  those  csaea  only  where 
the  gift  la  to  a  non-existent  chaiw 
hy,  or  to  a  charity  upon  the  hap> 
petting  of  a  possibly  remote  con- 
tingency without  a  previooa  gift. 
Bnt  the  mle  baa  been  extended 
equally  to  those  caaea  where  the 
gift  la  from  one  charity  over  to  an- 
other: Stoora  Agricultural  School 
9.  Whitney,  54  Conn..  34a. 

The  qncsliott  then  arises,  what 
la  meant  by  an  immtdidte  gift 
to  charity  from  thb  point  of 
view?  The  conrta  of  Coancc- 
ticnt  have  been  compelled  to  an- 
swer thia  question.  In  Jocelyn 
V.  V&OL,  44  Conn.,  55,  the  gift  waa 
to  trustees,  directing  that  If  any 
Congregational  church  should  de- 
aise  to  erect  a  meeting-boose  upon 
the  land  devised,  and  the  trustees 
should  be  satisfied  that  the  church 
wassUe  to  complete  the  same  free 
from  debt,  the  trustees  were  to  con- 
vey the  land  to  the  church.  "The 
devise."  said  the  Court, « *  la  vcaied 
only  In  .the  trustees,  and  no  inter* 
est  whatever  baa  aa  yet  vested  in 
Che  party  intended  to  be  benefited, 


vest,  the  devise  tends  to  create  a 
psipatalty  hi  the  trustees  and  vest 
In  them  prajpcrty  which  for  all 


time  is  comn  suy  remain  ioalien- 
aUe.  Tbia  the  Uw  will  not  alh>w.» 
On  the  other  hand.  In  Woodruff  v. 
Maicb.  96  A..  846  (Conn.),  testa- 
tor left  his  residuary  estate  to 
truttees  for  the  esUblishmeat  of  a 
school,  providing  certain  lands  and 
buildings  in  W  —  he  given  fiee  of 
cost  for  a  location  of  the  school. 
The  court  found  in  other  paru  of 
the  will  an  intention  to  limit  this 
proviso  to  the  period  of  twenty 
yesrs ;  but  conceding  that  there 
waa  no  such  intention,  the  gift  to 
the  trustees  waa  an  immediate  gift 
tocharhy,  and  should  the  land  not 
•  be  given  within  a  reasonahle  time 
the  intended  purpose  of  the  trust 
might  fail,  but  it  wouU  be  by  the 
non-performance  of  a  condition 
snhseqneet.  See  also  New  Haven 
Institute  v.  Mew  Haven.  60  Conn.. 

In  Pennsylvania,  the  views  of 
the  Supreme  Court,  as  expressed 
in  the  earlier  cases,  were  not  in 
harmony  with  Christ's  Hospital  v. 
Grainger,  but  in  the  long  interval 
of  time  tnat  elapsed  before  it  be- 
came necessary  to  pasa  upon  the 
qucsticm  these  views  undenrcnt  a 
change.    In  HUliard  r.  Miller,  the 
devise  was  to  certain  church  cor- 
poratioaa  to  lend  the  Income  from . 
the  fund  to  yoang  farmers  and 
mecnanics   In   loans  secured  by 
mortgsges.   and   if   the    Income 
should  accumulate  beyond  the  ap- 
plicatictt  for  loans,  then  to  apply 
the  income  to  the  erection  of  a 
hoapital.    it  was  decided  that  the 
nrat  trust  waa  not  a  charity,  and. 
therefore,  an  illegal  accumulation, 
and  that  since  the  gift  to  the  hos- 
pital was  not  immediate,  mid  mixht 
not  vest  within  the  legal  period,  it 
alsofeU:  10Pis.St.3a6L 

While  this  is  the  onlyearlycase 
bearing  directly  on  tho  question. 
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the  wordK  of  the  Chief  Justice  in 
PhiUtk-lphia  t'.  Ginir<rs  Ilein  are 
worth  DOtinR  in  this  cocnection. 
The  facts  need  not  be  mentioned 
as  the  Conrt  went  somewhat  out  of 
iU  way  in  disruiwinx  the  subject. 
"Suppose.**  it  wsfi  said,  **that 
some  of  the  directions  jfirtn  for 
the  mansgement  of  the  charily  are 
conditions  upon  which  a  new 
charity  is  depending,  they  would, 
therefore,  on  the  showing  of  the 
claimants  here,  be  void  conditions 
of  the  new  charity,  because  they 
may  not  happen  within  the  time 
allowed  for  the  vcati  ng  of  executory 
devises,  and,  therefore,  could  not 
divest  the  already  vested  charity. 
Their  character  is  such  as  to  avoid 
rather  the  substitutionary  chari^ea 
than  the  principal  and  vested  one:  ** 
45  l*a.  St,  S9.  It  can  hardly  be 
donlite<l  that  a  court  expresaing 
such  views  would,  if  a  case  had 
then  arisen,  have  rendered  a  dcci* 
sion  adverse  to  Christ's  Hospital  v. 
Grainger. 

Time  has  wrought  a  change  in 
the  views  of  the  courts,  and  it  ia 
not  surprising  to  find  to^ay  a 
sentiment  overwhelmingly  in  favor 
of  aiding  and  upholding  charitable 
bequests  by  the  use  of  every  rule 
of  construction  that  can  reasonably 
be  turned  to  their  advanUge.  In 
the  case  of  Franklin's  EsUte,  150 
;>a.  St.,  437«  legator  bequeathed 
/looo  to  the  city  of  Philadelphia 
in  trust  to  let  out  the  same  to  young 
married  artificers,  and  at  the  end  of 
terms  in  groM  of  too  and  soo  yeara 
die  fund  with  accumnlationa  to  go 
to  the  city  and  SUte  for  designated 
charitable  purposes.  It  waa  vigcd 
on  behalf  of  the  petitioaers,  the 
representatives  of  the  residuary 
legatee,  that  Christ's  Hoepital  v. 
Grainger  was  not  law  in  Pennsyl- 
vania.    Conceding  that  the  fint 


gift  waa  non*charitable  and  also 
that  a  contingent  gift  to  a  non- 
existing  charity  beyond  the  pcrioil 
allowed  l>y  the  rule  against  per- 
petuities is  void,  the  Orphans* 
Court  could  not  see  how  this  would 
favor  the  petitioners.  **Tlie  gift, 
though  its  application  for  the  pur- 
pose ultimately  intended  was  de- 
ferred, was  immediate,  and  the 
beneficiary  was  itself  the  trustee :" 
a;  W.  N.  C.  545- 

In  the  Supreme  Court  the  appeal 
was  dismissed  on  a  question  of 
Jurisdiction,  and  in  consequence 
the  matter  was  brought  before  the 
.  Common  Pleas  Court,  a  Pn.  Dist, 
455* 

Passing  over  Hilliaid  v.  Miller. 
su/ra,  where  a  strikingly  similar 
trust  was  chancteriied  as  "a  loan 
office  in  the  garb  of  a  charity," 
tlie  bequest  for  the  aid  of  the  young 
married  artificers  waa  held  a  good, 
charitable  gift,  and  that  on  the 
whole  Dr.  Franklin'a  will  "esUb. 
llshcd  in  legal  form  three  valid, 
benevolent  and  beneficial  chariticf, 
neither  one  of  which  is  vulnerable 
when  assaulted  upon  any  of  the 
gronnda  which  were  argued  before 
na."  While  admitting  that  Phila- 
delphia  v,  Girard*s  Hein  (xir/ni) 
correctly  stated  some  of  the  objec- 
tions to  a  perpetuity,  the  Court 
declared  that  **the  greater  objec- 
tion is  the  accnmulation  of  a  large 
fund  in  individual  handa,  thereby 
creating  a  menace  to  the  com- 
munity." The  danger  arising  from 
accumulations  di«i  not  diitnrb  the 
conrta  until  long  after  the  rule 
against  perpetuities  was  settled  law: 
Thellntson  Act,  39  George  III,  c. 
98.  Objections  on  the  ground  of  un- 
lawful aecumnlation  and  ol{Jectioat 
on  the  ground  of  remoteness  have 
always  been  treated  aa  entirely  dia- 
tinet  when  historically  coMidtfcd. 


mULE  AGAINST  f^EErmJlTtES, 


Sv  tlmt  %i  thia  opinioo  U  UlenUjr 

idopted  It  wiU  ctrUiDljr  add  ■  ncv 
Ititurt  M  the  mlc  igainst  ixniote^ 

Fn  Leo  Dig**  EstitCp  t$^  Pi-  St., 
1091,  the  C3«t  «niiots.tcd.  the  Courts 
in  discvisinjic  C1iri*l*t  Hc»pitAl  t^^ 
GraiofCTp  potDU  out  tbftt  tbt  taM; 
ji  much  ■itrofijcvr  io  fiv^r  of  %ht 
nlUraate  cbmrity  where  ibefe  U  no 
Cbsnj^e  of  Irttstet*.  Bol  *'  »  hatevef 
cuy  he  i«id  of  the  *cmnt|iiet&  of 
the  reBMwititf  of  Lord  Cotte^sh  aii  , 
bj  whom  (be  opinioii  wmidelirer^, 
tbe  question  it  would  le^m  b  no 
loHK""  "i*  open  otie  la  Penoayl* 
vuiu^  where  tbe  lefifUture  bM 
come  to  the  relief  of  the  juciicliLrf 
hf  pasmin^  the  Act  of  Umj  ^h, 
iBS^  P,  L,,  t7j.  which  in  the  iDO»t 
mnequirocal  term!  decluet  that  * 
fin  for  a  cbiiritj  sbsll  not  fail  be* 
cmme  tianigresciTe  of  the  rnle 
i^Rst  pcrpetniiiet/'  Tbe  act 
dted  iddt  little  to  that  of  1M55, 
F,  I#,^  31l«  which  tiriigned  to  txtrnd 
the  ty  ptet  doetrttie  in  rfiuniyl- 
vtala,  Bispbain'i  Eqjiilljr  (slh  cd.) 
pi.  1^,  B.  5«  wu.  Dot  appealed  to 
in  qocstioai  of  rvmoteseia :  Roger'* 
Eilate,  4^  L/tg.  lot,  393.  And  it 
ttigfat  aaturalljr  baYC  been  inrerted 
that  ibe  Acts  of  lifl^,  P.  L, ,  159, 
and  of  tS09.  P.  U»  >7Jp  wefc 
**nerel]r  asjUllarj  lo  and  is  aid  of 
tbc  purpaaca  of  the  former  acts 
Qpou  the  lame  tdhject ;  ^'  Pepper '■ 
Eftile,  154  Pa.  SLp  531.  The  judl- 
cUl  iaterpiretjiiiofi  of  ihe  act^  faow- 
fnr,  li  finpl ;  J>frli*  Estate,  1  Diit, 
kep^^  t^S,  and  ttie  rule  ■gaiast  pcf' 
pctvUits  pnciicajly  eliminated 
frog  the  law  of  charitable  beqneitt 
Ib  PeauijlTania,      Tbe  *et  b  ai 

S1CT10V  f,— "  J^//fi<dr/«<Wf., 
^Elut  Bfl  dbpoftitidB  of  propHtj 
h'^moAtte  OS-  bercAfter  madt  for 
**J  >*UfjQcia    «r    cluHt>ble  dm 


aha]  I  fall  for  vant  of  *  tn»te«  or 
hj  reasoD  of  tbe  ohjerU  eeaaiof, 
or  depending;  opoo  the  diacretion 
of  a  la^t  trustee,  or  in  exceu  of  ibe 
anaua]  Talue  limiled  br  l*w  ;  bat 
it  ahall  be  the  duly  of  aoj  court 
baTiag  equity  juriadiction  in  tbe 
proper  count  J,  lo  ttipply  a  trn*lee 
and  by  it«  decree*  CajTy  into  eCTtet 
the  intent  of  the  dooor  or  tesAator 
to  far  a*  the  *■  me  cud  be  aaceitained 
*nd  carried  into  efFeci  ccmvialentlr 
with  1*w  or  eqnity  tuhject  to  aD 
appeal  a*  to  other  cavei.  etc/* 

The  courta  of  New  \mV  faaviof; 
rejected  the  common -J  aw  doctrine* 
regard  in  j(  cbaritie*.  bav^e  placed 
the  law  of  charitable  bequc»t*  upon 
a  ba*i*  ridicaUy  different  from  thai 
of  Eug;1*nd :  Enfcom  f.  Atbertaon^ 
34  NV  ¥.,  SS4;  Holland  P.  Atcock, 
108  R  v.,  J 11.  Tbe  Tatidity  of 
traits,  tbcTtfore^  for  object*  wb^cfa 
tbe  Engtifh  law  deieribc*  a*  cbkc^ 
it*b1ei  are  in  New  York  cforemed 
by  tbe  latne  rDJea,  by  which  ibe 
Tslidity  of  trnfti  for  private  pur- 
pose* *re  determined.  In  every 
case  tbe  Tetttn^  must  take  place 
wiChta  two  live*  in  bein^  ^t  the 
lime  of  testator**  deatb  :  Cotlman 
p,  Grace,  <t]  N.  Y.,  »9g.  Tbeol^ 
jection  i*  oot  to  the  perpetual 
holding  of  property,  for  a  p^ifl  to  a 
duly  iucorporated  charitable  iast^ 
ttiuon,  for  the  pnrpoaei  of  ill  crea^ 
tiou,  is  perfectly  good:  Holtne*  v. 
^[cad.  51  N,V.i  .ui;  /«  rr  Strick- 
fand't  S*t4lC|  17  N.  V,  Soppleioenti 

Tbe  chief  diScully  ha*  arisen  U 
the  ease  of  a  bequnt  lo  a  corpora- 
tiofi  Doo-exbtent  *t  tbe  time  of  te»^ 
lator  s  deatb.  It  the  will  eapreasly 
provide*  tbat  the  corporation  m«*t 
be  cfCAtod  wiLbin  the  period  al- 
lowed for  the  ¥«*tiag  of  fbtizr« 
estate*,  the  gift  i*  t^id  i  Sbipc&an 
V.  RobbiiH,  98  N.  v.,  jm  BiUTll] 
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V.  Boanlnan,  45  N.  Y.,  954*  !»  ^^^ 
latler  case  the  tcsUtor  provided  for 
tbe  ettnblbbncot  of  •  hospital,  to 
be  incorporated  within  two  yeart 
after  testator's  death,  provided  two 
lives  naned  in  bis  will  should  cob« 
tinue  so  long.  The  decision  in 
favor  of  tbe  validity  of  tbte  gift 
was  rcf^rded  as  "a  prononnccd 
departure  from  what  was  supposed 
to  be  the  rale  governing  charitable 
beqncsU:*'  People  p.  SimoBMn, 
136  N.  v.,  199.  and  the  conditloos 
of  the  law  are  to  be  strictly  main- 
tained.  In  Cnibhaiik  v.  Home  of 
the  Friendless,  113  N.  Y.,  337*  the 
executors  were  to  apply  aa  soon  aa 
practicable  to  the  legisUture  for  as 
act  incorporating  the  institution. 
The  trust  w.  t «  held  incapable  of 
being  sustained  for  the  reason  that 
the  incorporation  was  dependent 
upon  the  will  of  the  legislature,  and 
the  period  of  delay  contingent  upon 
the  action  of  the  State  was  not 
measured  by  lives:  Booth  p.  Bap> 
tist  Church,  is6  N.  Y.,  915 ;  Tilden 
V.  Green,  130  N.  Y.,  991 

With  tlie  law  so  adverM  to  gifts 
for  charitable  purposes  it  seems 
hardly  poMible  that  the  question  of 
a  gift  over  from  one  charity  to  an- 
other, npon  a  remote  contingency, 
could  be  raised  in  New  York.  The 
point,  however,  has  been  alluded  to 
in  one  of  the  inferior  courts:  /m  rt 
Williams*  Estate,  i  Misc.  Rep..  N. 
Y.,  440.  The  bequest,  waa  to  trus- 
tees, to  apply  the  income  from  the 
Ibnd  to  the  payment  of  the  salary 
of  the  pastor  of  a  church,  antiject 
to  the  condition  that,  if  ever  the 
said  church  should  become  extinct, 
the  trustees  were  to  turn  over  the 
amount  held  in  trust  to  the  Board 
of  Church  Bxtcnsion.  This  last 
gift  over,  the  Conn  remarked, "  was 
hopeleialybnd,  aad  no  attempt  was 
made  on  the  argumcat  to  defcad 
If 


The  will  eonstrued  in  the  case  of 
Judevine  v.  Judevine,  61  Vt,  589^ 
contains  clauses  that  might  have 
called  for  explanation  if  the  ques- 
tion of  remoteness  had  been  raised. 
A  trust-ftand  was  set  apart  for  the 
education  of  deserving  young  men, 
and  at  any  time  after  five  years 
from  testator's  decease  theezecu* 
tors  might  In  their  discretion  appro- 
priate what  remained  to  the  towns 
of  C  and  H  for  school  purpoaca.  A 
codicil  provided,  "should  either 
town,  or  both,  neglect  to  carry  out 
the  pravbions  set  forth  by  me,  the 
fund  delivered  and  paid  to  anch 
town  by  my  executor  is  to  be  col- 
lected from  anch  town  and  placed 
In  some  other  town  that  will  csrry 
out  my  desires.'*  As  the  court  did 
not  find  it  neccssaiy  to  refer  to  this 
last  dauic,  it  must  be  presumed 
that  no  difRonlty  was  presented  to 
ita  mind  in  regard  to  the  remote* 
ncM  of  the  gift  o^^er  to  the  unnamed 


Although  technical  ob|ectlona 
may  be  urged  against  the  ruling  in 
Christ's  Hospital  v.  Grainger,  based 
ss  it  is  said  to  be  npon  a  misoon* 
ception  of  the  purpose  of  the  rule 
against  perpetuities,  it  is  far  from 
likely  that  it  ever  will  be  disturbed. 
It  is  always,  of  course,  more  satis- 
factory when  legal  conclusions  are 
drawn  from  dear,  true,  and  unam- 
biguous premises,  but  the  precedent 
has  been  found  useful  and  conve- 
nient for  dtation,  to  thoae  eonflicta 
where  the  diaritable  intcntioas  of 
the  testator,  are  opposed  by  the 
daimsof  collaterala.  If  it  is  to  be 
the  policy  of  the  law  that  charitable 
gifts  are  to  be  favored  to  the  great- 
est possible  extent,  Uien  the  rule 
aealnst  perpetuities  must  yield  to 
that  policy. 

Wii.  BgiiRY  LOVD^  Jr. 
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EDITORIAL  NOTES. 

BY  W.  I>.  1* 

TO  THE  RHAI3ER. 
The  tliird  year  of  the  present  editorial  management 
of  the  Americak  Law  Rcgistsr  and  Re\-iew  opens 
with  only  one  change  in  the  constraction  of  the  magazine. 
In  the  year  that  has  passed  we  have  maintained  a 
department  of  original  articles,  of  annoUtions,  of  book 
reviews,  and  a  digest  of  recent  decisions,  together  with  an 
e^torial  department,  and  occasional  notes  and  comments. 
Tlie  Department  of  Original  Articles,  devoted  to  treating 
topics  of  current  interest  from  a  legal  point  of  view,  will 
be  continued  as  heretofore.  During  1893,  the  Behring  Sea 
Controversy  gave  ns   the  opportunity  of  publbhing  an 
interesting  article  from  the  pen  of  one  of  the  assistant 
counsel,  Mr.  RrssBL  Duake.    The  last  six  months  of  the 
year  we  printed  a  series  of  six  articles  from  the  pen  of 
CHARI.BS  Chauncev  Binnby,  Esq.,  one  of  the  assistant 
Attorneys  General  of  the  United  States,  on  the  new  and 
interesting  topic  of  Local  and  Special  Legislation.    These 
articles  have  attracted  wide  notice  throughout  the  country, 
and  form  the  OQly  complete  treatise  on  the  subject    This 
fact  has  led  us  to  induce  Mr.  Binnby  to  embody  them  in 
book  form.    The  volume  will  soon  be  issued,  and  our  sub- 
scribers will  be  duly  notified  as  to  when  and  where  it  can 
be  obtained. 

The  Annotation  Department,  or  the  department  which 
is  devoted  to  the  publication  of  legal  brieft,  has  been,  as  it 
will  continue  to  be  in  1894,  the  principal  department  of 
the  magazine.  During  i8<^3  we  have  published  fifty-four 
**  Ar^,**  or  careful  and  minute  discussions  of  recent  poinu 
which  have  come  up  for  judicial  decision.  These  cover  all 
bfsncfacs  of  substantive  and  lemcdiaf  k w.  Aside  from  the 
'  current  interest  of  these  briefs,  it  is  hoped  in  a  lew  yeaiB  that 
a  pmcticing  lawyer  will  seldom  have  a  case  on  which  he  will 
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not  be  able  to  find  a  brief,  practically  already  prepared,  by 
turning  to  the  volumes  of  the  American  Law  Register. 
AND  Review.  These  briefs  are  written  by  efficient  lawyers 
in  the  active  practice  of  their  profession,  and  are  revised 
by  some  of  the  ablest  members  of  the  Bench  and  Bar  in 
the  United  States.'  During  1893  we  reviewed  at  length  no 
less  than  fifty*foiir  books.  Indeed,  e\-ery  book  of  value 
which  has  appeared  during  1893  liar  been  reviewed  during 
the  year,  or  is  reviewed  in  the  present  number.  A  few 
publishers,  we  notice,  try  to  send  us  only  those  books  which . 
they  hope  will  receive  a  favorable  treatment  at  our  hands. 
To  these  we  can  say  that  they  act  wisely.  Tlie  American 
Law  Register  and  Review  is  not  an  advertising  medium 
in  its  book  review  department  for  current  legal  literature. 
When  we  receive  a  book  which  we  do  not  think  is  a  good 
one,  we  deem  it  our  duty  to  the  profession  to  tell  them  sa 
We  try  to  treat  all  authors  fairly  and  impartially,  but 
wc  also  try  to  treat  our  subscribers  fairly,  and  refuse  to 
praise  a  book  which  we  believe  sliould  be  condemned. 

During  1893  we  have  devoted  some  four  or  five  pages 
each  month  to  an  *'  Editorial  Note,**  on  a  question  of  cur- 
rent interest— usually  dealing  with  constitutional  law  or 
public  law. 

We  have  also  published  a  Digest  of  Recent  Decisions. 
These  cases  have  been  selected  with  considerable  care  and 
faithfulness,  by  different  members  of  the  profession,  from 
the  reports  of  the  West  Publishing  Company.  Though 
some  cases  of  value  have  necessarily  been  omitted  or 
overlooked,  the  majority  of  the  important  decisions  through- 
out the  year  will  be  found  in  the  back  part  of  our  numbers 
for  1 893.  •  Whatever  intrinsic  merit  of  this  Digest  may  have 
been,  however,  we  confess  that  simple  sylUbi  of  cases,  how- 
ever important,  have  not  proved  attractive  reading.  We 
hfve,  therefore,  decided  'to  attempt  to  improve  this  depart- 
ment in  1894,  by  combining  it  with  the  '^Editorial  Depart- 
ment **  of  the  magazine.  Bach  month  we  will*  review  the 
cases  and  articles  of  interest  which  have  appeared  during 
the  previous  month.    Instead,  however,  of  skipping  here 
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and  there,  and  noting  now  a  case  in  equity,  now  a  case  in 
evidence,  it  is  out  intention  to  take  each  month  the  cases 
in  one  or  two  departments  of  the  law,  and  write  what  we 
hope  will  prove  an  instructive  and  entertaining  resume  of 
the  principal  cases  which  have  appeared  during  the  pre- 
vious  three  or  four  months.  Each  month  we  will  take  up 
two  or  three  departmente  of  the  law.  This  month,  for 
insunce,  we  have  dealt  with  the  recent  cases  on  insurance, 
corporations,  and  constitutional  law. 

Next  month  we  hope  to  be  able  to  deal  with  cases  on 
other  subjects.  These  editorial  comments  will  not  always 
be  written  by  the  editors  of  the  magazine.  We  ha\-e  a 
theory  that  a  case  on  insurance  should  only  be  discuised  by 
one  who  is  familiar  with  the  subject ;  that  a  case  in  equity 
should  only  be  discussed  by  one  who  is  familiar  with 
equity,  and  that  no  one  can  be  familiar  with  all  bimnches 
of  the  law. 

The  old  editors  take  pleasure  in  stating  that,  as  will 
be  seen  on  the  first  page  of  the  cover  of  this  number,  they 
have  asaodated  with  themselves  Mr.  William  Stntthers 
BUia  of  .the  Philadelphia  Bar. 
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A  Papkr  bv  Piiontflsos  TBAVsa. 


Constitutional  Law. 

Wb  faAvc  icoeiTed  fxom  PmfeMorTHAVBB,  of  Haraid,  aa  iatevni- 
. iag punphlct oa  Uie  "Origin  and  Scope  of  the  America  Doctrine  of 
CongOtirtioaia  Lew."  The  paper  waa  read  by  the  anther  belbfe  the  Con- 
groa  of  Jnriapradence  and  Law  Reform,  held  In  Chieago^  lait  AngnaL 
UkcaU  of  ProleMor  THAVBR*SwriUaga,thia  ia  of  gfeatvalne.  It  ia, 
bmUaa,  becanae  of  the  peenliar  poaition  taken,  of  esceptienal  intetcaft 
ta  itndtnta  of  the  antject  The  origin  of  the  doctrine  that  a  eonit  ean 
•ataridaan  act  of  the  kigialatnre  which  ia  lepognant  to  the  comtitntlon 
lipoinladontinthefiist  pest  of  the  article.    Thia  doctrine  la  pecnUar 
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to  Americft,  aod  it  the  keystone  of  our  conttUtttional  lav.  It  it,  et  rro- 
TeMor  Thavkr  tajrt,  the  outcome  of. the  fact  that  the  colonial  ataemblica 
owed  their  exittcnce  to  chaitert  of  the  crown,  and  were  prevented  from 
transKretaing  theic  from  fear  of  forfeiture.  When  the  people  of  the 
teveral  Sutet  took  the  place  of  the  crown  ol  Gieat  Britain,  the  courts, 
after  much  oontroTersy,  settled  down  to  the  position  that  theconstitnUoa 
of  a  Sute,  or  of  the  United  States,  was  paramount  law,  and  that  acts  of 
legislation  which  disregarded  this  law  were  null  and  void.  Professor 
Thavrr  traces,  in  an  entertaining  manner,  how  this  position  was 
gradually  assumed.  His  article  is.  In  fact,  a  mine  of  information  on 
the  subject,  containing  a  complete  leferencc  to  authorities  and  other 
articles. 

Hut  the  real  raiscm  d'etre  of  the  article  is  to  impress  upon  the  reader 
the  importance  of  a  Judge  observing  a  particular  canon  of  interpretation 
when  he  is  called  upon  to  decide  whether  a  specific  act  of  legislation  is 
constitutional.  The  thesis  maintained  by  Professor  Tiiavkr  is  that  at 
4I1  times,  and  under  all  circumstances,  a  Judge  should  never  declare  an 
act  of  legislation  unconstitutional,  unless  the  constitutionality  is  beyond 
reasonable  doubt.  To  enforce  his  argument,  he  has  collected  apt  sajrings 
from  judges  of  note  and  authority.  In  so  far  as  the  article  tenda  to 
impress  upon  us  the  fact  that  one  must  not  expect  the  courts  to  remedy 
bad  legislation,  the  paper  will  receive  no  criticism  here.  One  of  the 
most  prevalent,  as  one  of  the  worst  tendencies  of  our  political  life,  is  our 
growing  disposition  to  look  to  the  courts  for  the  redress  of  bad  or  foolish 
legislation.  But  we  conceive  that  the  real  olyject  of  the  writer  was  to  estab- 
lish the  thesis  above  stated.  As  an  illustration  of  what  be  means  by  not 
setting  aside  an  act  of  legislature  as  unconstitutional,  unless  there  exists 
no  reasonable  doubt  of  its  invalidity,  he  quotes  Mr.  Justice  Bl.ACKBtmif, 
in  Cap.  &  Count  Bank  V.  Nenty,  7  App.  Cas.,  741,  where  that  Justice,  in 
deciding  an  appeal  in  libel,  intimated  that  the  question  was  not  whether 
the  words  were  libelous,  but  whether  it  was  beyond  reasonable  doubt 
that  they  were  not  libelous,  the  trial  court  baring  so  considered  them. 
Professor  Tiiavkr  says,  "The  ultimate  question  is  not  what  is  the  true 
meaning  of  the  constitution,  but  wktihit  ike  Ugislaii&m  is  sitslmimeMe 
ornoif** 

If  this  criterion  of  interpretation  is  sound  it  must  be  good  in  all 
cases.  A  judge  must  approach,  according  to  Professor  Thavkr,  all 
questions  of  constitutional  law  in  exactly  the  same  spirit;  a  spirit  of 
desire  to  sustain  the  law  when  by  any  possibility  it  can  be  sustained. 
With  this  position  we  cannot  agree.  Suppose  the  question  involves  th« 
power  of  the  Pederal  government  to  do  something  which  by  no  possibility 
will  interfere  with  the  lesciwed  powers  of  the  States,  or  the  indiridual 
liberty  of  the  dtiten;  suppose  it  is  a  question  of  whether  the  Kedeml 
government  could  erect  a  bank,  as  in  the  case  of  McCuUoch  9.  Maryland. 
Here,  it  seems  to  ua,  that  the  attitude  of  the  court  should  be  that  eoa- 
tended  for  by  Professor  Thavkr. 

It  should  be  one  to  sustain  the  law  if  possible,  but  not  for  the  reasons 
which  he  gives.  The  law  should  be  sosuine«l  if  possible,  becmse  It  is 
the  powers  of  the  government  which  has  under  its  control  the  welfart 
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or  a  utkm  wbida  are  voder  dtKoadon.  not  beonne  it  it  a  coatUtfltioa 
«1ikb  it  bc'mg  inlcrpratcd.  On  tbc  other  haad,  Uke  an  act  of  CIm  Fad- 
•nl «  StMie  kgvlalnrea,  wbich  it  ia  claimed  tiamplca  on  the  indiTidnal 
UbcAj  oT  the  diiaeB.  Take.  Car  iDaunce,  that  pcraicioua  piece  of  Irgis- 
Ittion  oT  the  SUte  of  Iow«  which  enabled  one  to  accaae  another  txp^rtt 
of  ttUtag  liqaor,  and  on  the  atrength  of  thia  ex  p^rit  atatemcat  oblafai 
fron  t  coait  an  injvnctloB  to  prevent  him  from  Mlling  liqnor;  and  again 
m  aaotber  ex  parte  atatctnont  that  the  injunction  haa  been  violated, 
vidMot  trial  by  jury,  the  pcnon  might  be  committed  for  contempt. 
UVic,  «e  aik,  woold  the  protection  for  onr  liberty  aa  indiTidnala  be  if 
ia  the  beat  oC  local  controrcray  anch  lawacanbe  paaaedand  theconrta 
•dvaace  to  the  cooaldermtioB  of  their  conatitntionality  with  the  ahtcera 
dobt  to  aaaUin  the  law  if  it  can  be  avataincd  ?  When  qneatiooa  of  civil 
liberty  are  at  atake,  it  aecma  to  na  that  the  right  attitude  of  the  conrt 
■boald  be  to  guard  with  jcalona  care  the  fundamenUl  principlea  of  that 
liberty  aa  eapreiacd  in  Wlla  of  righta.  Aa  a  general  propoaition,  of 
coarae,  no  one  will  diaputc  Profeaaor  Thavsk'S  atatementa  that  a  judge 
oaght  to  be  convinced  beyond  reaaonable  doubt  of  the  uncooatitutiooality 
of  aa  act  before  he  aeto  it  aaide,  but  the  aama  ia  true  of  any  other  impor- 
tant dcciaion.  Before  making  it  the  judge  ahouki  be  convinced  beyond 
leaaonablc  doubt.  The  diflerence  between  cooatitutional  interpretation 
and  the  interpreUtion  of  the  meaning  of  an  ordinary  law  ia  that  the 
greater  importance  of  the  dcciaion  ahould  make  the  judge  mora  careful  in 
kia  cooaaderation.  of  the  antject.  Bat  the  fact  that  it  ia  a  conatitutloB 
which  ia  being  interpreted  and  an  act  of  the  leglalature  which  ia  being  act 
aiide  ahould  not  render  the  court  deairoua  of  upholding  the  law.  Whether 
theydcatre  to  uphold  the  law  or  not  dependaaa  a  matter  of  atateamaaahip 
OB  the  aubject  with  which  it  deala.  However  unwiae,  hcmever  fooliah,  if 
it  ia  a  qneation  of  the  enereiae  of  a  power  of  government,  thoae  powen 
ahould  be  conatrued  in  no  narrow  apirit;  but  if,  on  the  other  hand,  it  ia 
a  qneation  of  the  righta  of  indivMuala  tm  it  waa  intended  they  ahould  be 
priaentd  by  the  conatitntion  which  have  been  violated,  no  paina,  it 
aeeam  to  na^  ahouki  be  apared  to  protect  the  individual  aa  ogainat  the 


The  article  of  Prolcaaor  Thaybk  ia  timely  becanae  of  the  loooe  and 
carekm  way  in  which  acta  of  SUte  kgialaturea  are  aet  aaide  by  8Ute 
courta.  Thia  evil  ta  due  to  the  fact  that  the  legialatnre  actually  paaaea 
omay  uneonatitutk>nal  lawa  on  the  theory  that  the  court  ia  the  only  body 
competent  toexamine  the  conatitutiooality  of  a  law.  It  aeema  to  ua  that 
thia  ia  a  great  and  incfcaaing  evil  and  calla  for  aome  very  radical  remedy; 
bat  that  that' remedy  doea  not  lie  along  the  Unea  anggeated  by  Prolcaaor 
Tkavsu,  and  that  the  introduction  of  the  Mea  for  which  he  cootcnda 
would  mult  in  aaatajning'ao  many  lawa  which  trampled  on  individual 
Uborty.'thal  our  condition  would  aoon  become  intolerable. 


CATriB  AKD  PlKCtt. 

We  have  received  the  following  interaating  eommanication  from  Mr. 
AusuT  &  Romnr,  of  Philadelphia : 

*  la  the  December  number  of  the  Ambsicah  Law  RaotarsR  there 
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is  reported,  nnder  tbc  Digest  of  ImporUnt  Decisions,  •  new  view  of  Con- 
siitntiotiftl  Law.  The  case  to  which  1  refer  is  Smith  v,  Bivens,  35a. 
The  OMC  arose  in  the  Circuit  for  tlie  District  of  South  Carolina. 

**  For  many  years  the  State  required  the  owners  of  cattle  to  fence 
them  in— the  law  %ras  changed  as  to  the  locality  in  question  so  as  to  re- 
quire the  owners  of  pasture  lands  to  fence  all  cattle  oat. 

"Judge  SiMONTON,  who  has  lately  lieen  nominated  for  the  position 
of  Circuit  Jndge  for  the  Fourth  District,  holds  that  this  amounts  to  de- 
priving a  man  of  his  property  without  'due  process  of  law.* 

**  It  may  tie  of  interest  to  call  attention  to  the  fact  that  for  two  hun- 
dred years  the  State  of  FennsyWania  .-equired  the  owncra  of  land  to  so 
fence  them  as  to  keep  cattle  out,  jret  no  one  ever  suspected  that  this  law 
deprired  the  owners  of  their  property  without  due  process  of  law,  and  it 
was  cmly  as  the  State  became  thickly  settled  that  the  rule  was  retcrMd 
and  the  owners  of  cattle  required  to  fence  them  in.  In  many  of  the 
western  States  thousands  of  acres  are  devoted  to  pasture  to  every  one  de- 
voted to  tillage,  and  to  re(|nire  the  owners  of  cattle  to  fence  them  in  for 
the  benefit  of  the  few  who  cultivate  the  soil  would  be  to  destroy  what 
amounts  in  some  States  to  their  principal  wealth. 

'*  But  as  a  question  of  constitutional  law  this  decision  Is  bat  another  * 
illustration  of  the  tendency  to  hold  that  legislation  which  in  the  opinion 
of  the  Judges  is  unjust  or  unwise  is  therefore  necessarily  nnoeostitn- 
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Lkgislatiom. 

Just  alter  writing  the  above  commentary  on  Professor  Thavrr's 
article,  we  received  from  the  executors  of  the  late  BRiNTOir  Coxs,  of 
Philadelphia,  an  essay  of  some  395  pages  on  the  "Judicial  Power  and 
Unconstitutional  Legislation.'*  We  understand  Mr.CoxBhad  been  at 
work  on  this  essay  for  a  long  time  before  his  death.  The  manuscript, 
which  has  been  very  ably  prepared  by  Mr.  William  M.  Mrios,  waa  In 
many  places  evidently  nothing  more  than  notes  of.  what  Mr.  COXB  would 
have  written  had  he  lived  to  complete  his  task.  In  spite,  however,  of  the 
necessary  shortcoming  arising  from  the  fact  that  death  cut  off  the  author 
before  his  work  was  done,  notliing  of  equal  value  on  the  origin  of  the 
idea  that  a  court  can  set  aside  the  act  of  a  legislature  for  nnconsiitution- 
ality  and  that  such  exercise  of  power  on  the  part  of  the  court  is  the 
exercise  of  a  judicial  function  has  as  yet  come  to  our  notice.  The  essay 
as  a  whole  ia  cast  in  the  form  of  a  theda,  the  text  of  the  main  proposition 
being  that  the  Constitution  of  the  United  States  contains,  in  Ait.  s, 
II  3  and  6,  a  direction  to  the  conrta  of  the  United  States  and  of  the 
States  to  hold  the  acts  of  the  States  or  the  United  States  contrsry  to  the 
Constitution  of  the  United  States  null  and  vohL  In  other  words,  that 
the  framers  of  the  Constitution  intended  and  clearly  expressed  their 
intention  in  the  Constitution  which  they  drew  np,  that  the  judicial  power 
was  to  decide  as  a  judicial  question  the  constitntloaalitj  of  the  acta  of 
Congress  and  State  T.<cgislatures. 
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That  which  •ccin*  to  hart  led  Mr.  Coxs  to  begin  bis  iDTealJcstioa 
m  mainly  the  celebrated  pamphlet  written  by  Mr.  McMumntiB  afaottly 
nfter  the  dccialon  of  the  Snpieme  Contt  in  Juillaird  9,  Greenman,  and 
in  defence  of  thia  caie,  and  in  reply  to  the  hiatorian  BAKCBorr'S  "Flen 
Ibr  the  Constttntion."*  In  thia  emay  Mr.  McMvstBiB  had  impliedly 
■mitttained  the  following  propoaitiona : 

First,  That  the  power  to  declare  legialation  to  be  nnconatitntSonal 
mad  void  has  been  created  and  lodged  by  iofefcnce,  and  by  inlcrtnce  only, 
te  one  branch  of  the  goremment,  to  wit :  the  Judicial. 

Stevmd,  That  there  is  no  reference  whatsoerer  to  any  snch  powen  In 
the  text  of  the  Constitntioo. 

TkM,  That  no  flnch  exercise  of  jndicial  power  had  ercr  been  heaid 
of  before  in  any  other  dviliied  coontrics. 

It  may  be  said  that  Mr.  Coau'S  camy  is  an  attempted  refntatioo  of 
theae  poaitionSb 

Mr.  COZB  6nt  takes  np  the  last  of  Mr.  McMunnn'S  ssmttioni  and 
examinee  more  especially  the  conttitntional  history  of  Ftance,  Rome 
•mi  England  for  the  purpose  of  maintaining  the  negative.  He  points 
ont  that  the  Parliament  of  Paria  prior  to  the  Rrvdntion,  having  the 
power,  as  is  well  known,  to  recofd  the  laws  made  by  the  king,  frequently 
icfnacd,  and  in  some  instances  successfully  refused,  to  sanction  the 
king's  legislation  fay  recording  his  acts,  thereby  rendering  such  legisln- 
tioaofnoeflecL 

Ttenir^  to  Rome,  he  points  out  that  the  Tslidity  of  the  edict  of  the 
emperor  went  unchallenged  by  any  Judicial  authority,  but  that  at  one 
time  JnriaconsnlU  or  pmdentes  had  the  right  to  determine  the  question 
whether  the  other  clam  of  imperial  Isws,  known  as  rescripts^  had  the 
Csice  of  general  laws  or  were  simply  to  be  held  binding  in  particular 
cnaea.  This,  as  Mr.  Cozs  admits,  was  not  holding  a  legialative  act  void, 
hot  it  waa  holding  that  a  IcgislaUve  act  was  void  of  vigor  hi  all  cmfs 
mcoept  one. 

Ho  also  points  out  that  the  Senate  of  Rome,  acting  •»  a  jndicial 
body,  had  the  power  to  determine  whether  a  law  propoaed  fay  the  magia- 
tsafee  at  the  rogation  of  a  magistrate  and  accepted  by  the  people  waa 
generally  a  law  enacted  with  the  proper  solemnities.  The  interest  of 
these  cxtrscts  from  mediaeval  French  and  Roman  Jurisprudence  is  great^ 
Vnt  it  is  difficult  to  say  what  is  the  connection  between  them  and 
tlw  main  argument  of  the  author.  It  ia  true  that  the  fmmers  of  the  Con- 
ststntion  ssight  have  known— many  nndonbtedly  did  know  of  the 
Fsriiament  of  Puis  and  its  powers  and  the  history  of  iU  oootrovcmies 
wkhthecrown.  Bat  it  would  be  going  further  than  moat  of  ua  would 
cme  to  go  to  assert  that  this  information  was  in  their  minds  when  they 
discnmed  and  enacted  the  Constttntion  of  the  United  States. 

Thiff,  however,  does  not  apply  to  the  qnotationa  from  the  writings  of 
Vaytik*  where  that  Icnracd  commentator  on  international  law,  in  dis« 
OHi^  the  Icgialntivc  power  of  e  State  an^  the  anthorifcy  of  thoae 
I  with  H,  nlses  the  qneslioa  whether  their  I 
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M  to  the  fandamcBtal  law*  lo  that  they  may  change  the  conatitntioo  of 
the  SUte.  He  OMiaUiat  "that  the  authority  of  thcM  1eK<ftUton  does 
not  extend  to  far,  and  that  they  ought  to  consider  the  fundamental 
U%ra  at  sacred  if  the  nation  haa  not  in  ezpicta  temt  giYcn  then  the 
power  to  change  them."  This  argument  of  Vattil  ia  quoted  and 
emphaaixed  by  Varwum,  the  principal  counael  in  the  celebrated  case  of 
Trcvett  v.  Weedcn.  in  which  the  judgea,  aa  a  retult  of  Varnum's  argu* 
ttient,  declared  ^oid  pu  act  of  the  legislature  of  Rhode  Island,  which 
deprived  persona  accused  of  certain  offences  of  the  right  of  trial  by  jury. 
That  tlie  case  of  Trevett  p.  Weedcn  influenced  the  framers  of  the  con* 
ttitution  may  be  admitted. 

liiming  to  England  Mr.  Coxx  first  takes  up  the  canon  law  and  dis- 
cuMcs  those  early  cases,  more  especially  the  controversy  between  Bsckett 
and  HsxRV  VII,  over  the  Constitutions  of  Clarendon,  in  which  the  pre- 
late successfully  undertook  to  annul  the  statutes  because  they  were  tonira 
tibertaiem  ecdcsitisiie«m.  That  acta  contrary  to  ecclesiastical  dignity  or 
privilege,  or  contrary  to  the  express  mandates  of  the  Pope  were,  practi- 
cally, of  no  effect  in  England  prior  to  the  reign  of  Henry  VIII,  ia,  of 
course,  undisputed.  But  we  cannot  see  that  the  controversy  between 
Church  and  State  has  any  vital  historical  connection  between  the  mcNiem 
oonstttutional  controversies  between  Federal  and  local  authority.  The 
conduct  of  the  Roman  church  in  tlie  twelAJi  century  in  endeavoring  to 
free  ecclesiastical  penous  from  the  jurisdiction  of  civil  courts  may 
strongly  resemble  the  decision  in  tlie  ease  of  Tennessee  v,  Davis,  in  lo 
Otto,  957.  in  which  the  Supreme  Court  of  the  United  States  heM  a  plea  to 
an  indictment  for  homicide  in  a  State  court  good,  which  set  out  that  the 
court  had  no  jurisdiction,  because  the  accused  was  a  Tnited  States  official, 
and  the  act  charged  was  done  in  discharge  of  his  duty.  There  may  be  some 
surface  similarity  in  theaetwo  cases,  but  they  have  no  hiatorical  connec- 
tion, direct  or  indirect.  On  the  whole,  it  would  seem  to  us  that  these 
ecclesiastical  cafics  do  not  add  anything  to  the  strength  of  the  argument, 
that  the  power  of  the  judiciary  to  set  aside  acts  of  legislation  was  familiar 
to  the  framers  of  the  constitution,  because  history  prior  to  the  adoption 
of  the  constitution  showed  many  examples  of  such  judicial  acts.  The 
act  of  ecclesiaaics  in  annulling  the  statutes  which  were  in  derogation  of 
their  independence  of  the  common  law  was  not  a  judicial  act.  but  the 
act  of  an  independent  power  in  the  bo<ly  politic,  which  independent 
power  was,  alter  a  long  struggle,  brought  under  the  ciTil  power  of  the 
Sute.  The  reign  of  Hrkrv  VIII  is  the  final  culmination  and  successful 
issue  of  this  struggle.  The  king  and  Parliament  became  supreme  over 
all  persons  in  Enf  land.  The  same  criticism  may  be  extended  to  the 
examples  given  by  the  author  of  the  cases  in  England  prior  to  the  revo- 
lution of  1688,  which,  as  the  case  of  Godden  v.  Hales,  declared  that  no 
act  of  Parliament  could  take  away  the  power  of  the  king  to  dispense 
with  tlic  laws,  for  the  laws  wera  his  la%rs,  and  he  waa  aa  absolute  sov- 
ereign. This  power  of  the  judges  to  disregard  an  act  of  Parliament  and 
to  obey  the  king,  rather  than  the  Parliament,  waa  finally  and  forever 
done  away  with  by  the  Bill  of  Rights  of  1688.  That  the  framera  of  our 
eoQstitatioa  were  fomiliar  with  thcat  eases  goes  without  saylQg,  bat  that 
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a  caac  like  Godden  r.  Hale*  could  haw  iMd  any  inflttCBce  OB  Uwir  mladt 
other  Umb  ooe  of  repolakm  tccma  to  na  alnoal  bcjood  diapnta.  Th« 
eoBft  in  ka  contiovcny  with  the  ParliaflMot  had,  in  tha  then  oBoat  maat 
esamplea»  ioTariably  upheld  the  right  of  the  oppfcaaor-Che  kla^y  •• 
appoaed  to  tha  popular  aide.  We  mart  eonfaaa  that  an  axamlaation  of 
the  aothoritica  auhmitted  by  Mr.  Coxs  haa  not  proved  to  ua  that  tha 
francraof  tha  Couatitnfclon could  have  been  by  any  poaalbllity  influenced 
fai  what  they  did,  in  regard  to  ercctfaig  the  judickry  at  the  arMtiator  of 
the  conatitntioaality  of  kgiriatiou,  fay  tha  cofBatitutional  or  legal  hiatoiy 
af  England. 

When,  however,  the  author  tuma  to  our  own  judicial  hiatory,  prior 
to  1787,  then  it  aeena  to  ualie  haa  no  difficulty  in  eatobliahfaig  the  Act 
that  the  frumera  of  the  Conatitution  muat  huTO  been  pericctly  familiar 
with  the  drcunatance  that  the  judgea  in  •cvcial  Stalea  had  cxerciaed  the 
power  of  aettiug  aaide  the  act  of  the  legialatnre  aa  contrary  to  the  coo- 
•titutioB,  both  in  cutea  where  tha  conatitution  of  a  Stote  waa  written,  aa 
in  North  Carolina,  and  where  it  waa  largely  unwritten,  aa  in  Rhode 
Idand.  Hia  ezaminatlona  of  the  caaea  of  Rntgera  v.  Waddlngton,  firom 
New  York ;  of  Bayard  p.  Singleton,  from  North  Carolina,  are  cxcelknL 
In  the  diacuation  of  the  Utter  caae  he  givca  in  full  the  text  of  Judge 
Irbdru.'s  letter  to  Richard  Donas  SPAtcirr,  then  attending  the  Con- 
•titatiooal  Convention  in  Philadelphia,  in  defence  of  the  court*adeciaioB, 
a  great  conreaienee,  becauae  of  the  acarrity  of  copiea  of  the  life  and 
ewicapoudence  of  Irsdrlu 

The  diacuaalon  of  the  caae  of  Rntgeia  v.  Waddington  ia  of  eapedal 
importance  from  the  new  light  in  which  Mr.  Coxs  viewa  the  caae.  In 
that  caae,  aa  thoae  familiar  with  the  general  subject  know,  the  New  York 
conrt  held  that  in  interpreting  the  atatutea  of  the  8Uto  they  ahould 
fellow  BtACKSTOKX's  Tenth  Rule  of  Conatmction,  and  refuae  to  regard 
an  act  aa  deliberately  intending  to  repeal  prior  acto  nnlcaa  the  legislature 
had  introduced  a  worn  obsiamte  clauae,  f>.,  unlem  they  had  uaed  the 
expfcaaion,  *'  all  prior  acta  to  the  contrary  notwithatanding.**  In  other 
worda,  Mr.  Coxs  poinu  out  that  the  court  hi  New  York  took  the  English 
position  that  they  would  not  constma  aa  act  aa  directly  going  contrary 
to  the  general  prindplea  of  the  law  of  the  land,  unlem  there  were 
exprev  words  repealing  the  prior  acta,  tm  mlea  of  law.  He  also  points 
out  that  the  ordinary  oath  of  a  Judge  on  taking  hia  office,  not  only 
involved  the  fed  that  the  judge  waa  to  maintain  the  laws  as  enacted  by 
the  kgialature,  but  the  laws  of  the  land,  f>.,  those  fundamental  prin- 
ciplea  of  law  vrhkh  had  grown  up  with  the  hiatofy  of  Bngliah  jnriapru- 
dencc.  The  upholding  of  the  law  of  the  land,  except  where  it  waa 
cxpicaaly  aet  aaide  by  ecta  of  the  legislature,  vraa  part  of  the  jndldal 
duty  of  the  court.  Therefore,  when  the  Constitution  of  the  United 
Statea  said  that  the  Conatltntion  of  the  United  Statea  and  lawa  made 
pufsaaat  thctcof  ahould  be  the  aapreme  law  of  the  land,  and  the  Judgea 
In  cvciy  State  ahould  be  bound  thereby,  anything  in  the  conatitution  or 
hms  af  any  State  to  the  contrary  notwithatanding,  they  ased  technical 
phnnm  which  afaowed  that  they  were  addressing  not  only  tha  jndidary 
«f  tha  Unllad  Stattn  hwt  of  the  States^  and  laying  on  them  an  addhional 
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Judicial  duty,  f.^.,  to  consider  not  only  the  acU  of  SUte  legisUlum  and 
tlie  laws  of  the  land,  or  of  the  Sute,  bat,  aa  paramoaBt  law  which  conM 
not  be  diaregankd,  the  Conititution  of  the  United  State*.  There  it  a 
great  deal  of  foree  In  thia  argvmest,  and  it  ia  by  no  meant  the  least 
valnable  of  the  many  interettlng  and  Inportant  toggetUona  which 
abound  almoat  on  every  page  of  the  eatay. 

That  Mr.  CoxK  intended,  had  he  lived,  to  aupplenent  thit  argument 
from  the  mom  obUmmU  clauae.  with  many  othert  to  prove  that  from  a 
textnat  commentary  of  the  Coattitntion  one  wonld  arrive  at  the  concln* 
tion  that  the  framert  exprettly  intended  that  the  Judiciary  should 
become,  what  they  have  aince  become,  the  interpreters  of  the  Constitu- 
tion, it  evident  But  thit  part  of  hit  work,  as  is  said  by  Mr.  MKict,  the 
compiler,  is  to  incomplete,  that  the  exact  line  of  his  argument  cannot 
now  be  made  out,  and  any  attempt  to  make  a  resnm^  of  it  wonld  fail  to 
do  justice  to  what  the  author  had  in  mind.  Therefore,  in  one  sense,  Mr. 
CoxK  (ailed  to  disprove  Mr.  McMurtbik's  position  that  it  ia  only  by 
inference  that  we  can  come  to  tlie  oondosion  that  a  court  haa  the  power 
to  declare  aa  act  of  the  legislature  invalid.  On  the  other  hand,  it  may 
be  said  that  he  has  probably  put  in  the  handa  of  a  successor  enough 
arguments,  suggestions  and  material  to  enable  such  successor  to  aceom- 
plish  the  object  which  the  author  desired  to  atuin. 

There  is  one  part  of  Mr.  Coxx'S  essay,  and  one  rsaaon  for  his 
writing  it,  which  we  have  purposely  left  out  from  this  review  untU 
now,  because  we  believe  it  would  only  serve  to  confuse  the  reader,  aa  it 
confused  us,  when  we  read  his  work.  Tliis  is,  his  deductions  from  the 
reasoning  of  the  Conrt  In  the  Isst  of  the  legal  tender  cases,  to  wit : 
Juilliard  r.  Greenman.  The  Court  maintained,  if  we  have  read  that  case 
aright,  that  since  the  United  States  government  was  the  government 
of  a  iovereign  and  independent  nation,  it  had  all  the  powers  which  a 
sovereign  and  independent  government  onlinarily  would  have  had  which 
had  not  been  expressly  taken  away  by  the  Constitution,  or  which  was 
not  directly  repugnant  1 1  the  framework  of  our  Federal  Stote.  The 
limitations  we  have  mentioned  are  just  as  important  •»  the  general  slate> 
asent  that  the  Federal  government  has  all  the  powers  of  a  sovereign 
government  in  respect  to  6nance  and  defence. 

The  author,  however,  seems  to  have  read  the  decision  in  the  case  aa 
intending  to  confer  upon  Congresa  all  the  powers  of  the  British  Parlia* 
ment ;  that  nothing  which  any  foreign  nation  has  done  the  United  States 
could  not  do»  provided  it  is  not  prohibited.  Thus,  it  is  not  expressly  pro- 
hibited (torn  declaring  that  the  courUof  the  United  States  can  hold  a  law 
of  the  United  States  void,  therefore  an  act  of  Congress  which  dedarea 
that  the  Supreme  Conrt  and  other  eourta  shall  not  declare  hereafter  any 
of  its  ads  nnoonstitational  is,  if  the  argument  in  the  case  be  sound,  a 
valid  act.  We  think  that  all  peraons,  in  going  over  this  chain  of  reason- 
ing, will  cry  out  **  MM  teqmUmr,*^  It  does  not  follow  that  becanae  tha 
court  in  the  caae  of  Jnlllaifd  v.  Greenman  bore  in  mind  that  H  waa  the 
powera  of  a  national  govemnent  that  they  worn  considering,  that  they 
wUl  forget  ftmn  henceforth  thai  wn  have  In  the  United  Statea  a  Federal 
govcnuBenl  and  a  coaalltntlon,  and  It  certainly  doca  not  IbOow,  aa  WMdd 
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Mem  to  bare  been  Mt.CoXRS  posUion.  thai  If  yon  can  pco««Ui«t  the 

Constitutum  of  th«  Unitol  Suit,  cx^rc^ity  gave  lo  the  conrU  the  power 

St^J^-anacloCConKre^unconUitullonjl^^^^^^^ 

tD  the  Uler  legal  Icmkt  ca«»  «»  ^touR.      Had  the  learaed  aiithor  Wxtd 

tAwviaehla  mannscritA  and  complete  HU  work,  we  believe  that  more 

«a^  conaWefaUon  woald  have  led  Wm  to  aee  that  in  .pile  of  the  fact 

that  the  leK-l  lender  CMC.  «d  h«  di..Kre«ient  with  the  deek^^^ 

enTrt  led  him  to  nndertake  the  work,  that  decUion  really  had  nothhig  to 

dTwIth  the  main  ihoogbloC  the  caaay.     We  cannot  help  thinking  al«. 

thathe^Kmld  hare  changed  the  form  of  the  whole  and  madeit,lem  a 

controveny  In  ^hlcb  he  all  through  he  maiDtaina  a  certain  propoaitloa, 

•ad  mote  disUncUy  what  it  really  it.  of  one  phaae  of  the  judicial  power 

and  to  control  over  legialation  before  the  adoption  of  the  Conrtitntion  of 

the  United  Statca.  

The  execntora  of  Mr.  CoxB  and  the  able  conititntional  lawyer,  Mr. 
Mbigs.  have  done  an  inraluable aervlce  to  all  loreraof  conatltntioaallaw 
in  pnbliahlng  the  reanlU  of  the  work  of  one  who  wa»  at  once  an  crvdite 
,cf^«r  and  a  profound  thinker.* 

Aa  a  final  word  to  our  readers,  we  should  like  to  my  that  to  one  who 
la  nt  all  interested  in  the  snbject  of  this  work,  it  will  be  invaluable.  It 
may  be  incomplete,  but  it  is  none  the  less  a  mine  of  information  and 


IMJUNCTIOM  TO  KKKF  MWC  AT  WOSK. 

We  notice  in  the  papers  that  a  Western  Circuit  Court  of  the  United 
States  has  issued  an  iniundion  restraining  certain  laborers  who  arc  the 
employees  of  a  railroad  in  the  liands  of  a  receiver  appointed  fay  the  Comt, 
fiom  going  on  what  is  technically  termed  **  A  Strike." 

An  injunction  to  restrain  men  "from  working  is  In  plain  terms  aa 
eider  on  them  to  continue  to  work.  This  order,  if  it  Is  correctly  reported, 
goes  much  farther  than  any  court  has  heretofore  undertaken  to  ga  The 
decisions  of  Judges  Taft  and  RiCKS  in  the  Ann  Arbor  caacs,  which  will 
be  found  examined  at  length  at  page  481,  Vol.  3a  of  the  Ambrica.n  Law 
Ry/iiSTSF  and  RsiiKW.  though  they  have  a  serfsce  similarity,  and  are 
some  of  the  steps  leading  up  to  the  present  decision,  are  in  reality  very 
diffeient.  Judge  Taft  In  that  case  decided  that  he  could  restrain  by 
injuortloo,  Chief  Arthur,  of  the  Brotherhood  of  Locomotive  Engineer^ 
from  bsuing  a  telegram  ordering  the  employees  of  a  particular  railroad 
to  refuse  to  handle  Interstate  freight  coming  from  another  road.  Judge 
Ricks  decided  that  a  man  could  not  remain  in  the  employ  of  a  railroad 
and  refuse  U>  carry  interstate  freight.  He  had  his  choice  of  getting  out 
or  of  cairying  the  freight.  There  was  no  attempt  on  the  part  of  either' 
jadxe  to  ocder  aa  employee  to  perform  his  contract  of  aervlce.  There  Is 
a  wide  dilferenoe  between  onlering  a  man  not  to  do  an  act  which  will 
iaterfcie  with  Interrtate  freight  and  ordering  a  man  to  continue  to  work 
fgg  a  particnlar  employer.  The  fact  that  all  the  employees  of  the  road 
intend  to  go  on  a  strike  In  a  body  and  that  their  act  would  cripple  the 
lead,  does  not  seem  to  us  to  alter  the  legal  aspect  of  the  case. 

The  evil  which  may  result  from  this  extension  of  the  cquitj  powem 


8a  EDITORIAL    NOTES    AND    COMMENTS. 

of  a  court  it  very  m-cll  illustnitc<1  by  a  dccUion  of  Juagc  Brr\vkr*s. 
ulicii  he  was  on  the  Circuit  Court  for  the  District  o(  KauMS.'  A  certain 
road  waa  in  the  han<U  of  a  recci\^r.  There  waa  a  atrikc  on  the  road. 
Judge  Hrkwkk  itt-sucd  an  onler  proliibiting  the  atriken  from  interfering 
with  the  ninniuK  of  traini.  After  the  order  had  been  iaaued,  the  oflicera 
of  the  road  complained  that  A.  B.  and  C.  had  vlwlatc«l  the  court's  onler. 
The  court  invotigated  the  fact»  and  put  the  men  in  prison  for  a  contempt 
of  the  injunction.  The  practical  eflcct  was  to  deprive  the  accused  of 
the  riKht  of  trial  by  jury.  We  belie^-e  that  all  theso  codimitmenta  for 
contempt  on  injunctions  to  restrain  crime  are  unconstitutional. 

The  power  of  a  court  to  commit  for  contempt  is  the  outcome  of  the 
necessity  for  some  peremptory  power  to  enforce  implicit  obedience  to  the 
orders  of  the  court  made  in  the  conduct  of  a  case.  To  nse  this  power  to 
enforce  criminal  t  tatutes  is  a  groas  abuse. 

Violations  of  such  injunctiona,  as  we  have  elsewhere  pointed  out, 
should  be  tried  in  the  ordinary  way,  the  only  effect  of  the  injunction 
being  to  increase  the  penalty  because  the  person  who  commits  the  crime 
has  haii  A-arning. 

To  return  to  the  more  recent  decision.  Here  it  seema  that  because 
the  receiver  is  an  ofHcer  of  the  court  and  the  property  technically  in  the 
possession  of  the  court,  all  the  employers  of  the  road  are  to  be  treated  aa 
if  they  were  members  of  the  United  State  army  and  had  aurrendered  their 
will  into  the  hands  of  the  Federal  judiciary^  The  number  roaids  in  the 
hamla  of  receivers  makes  thb  decision  of  great  moment  and  fraught  with 
serious  consequences.  Without  going  into  an  extended  argument  here, 
we  would  like  to  throw  out  this  suggestion.  If  the  majority  of  roada  ia 
this  country  are  going  to  pass,  through  the  form  of  receivcrshlpa,  under 
the  control  of  one  of  the  departments  of  government,  the  only  depart- 
ment under  which  they  should  not  come  ia  the  judiciary.  The  judiciary 
is  our  only  safeguard  against  the  acts  of  executive  officers  contrary  to 
law.  But  if  a  judge  ia  to  be  turned  into  a  manager  of  railroads  and  an 
executive  ofHccr,  we  have  no  safeguard.  If  the  judge  oa  an  executive 
officer  commit  a  wrong,  wc  can  only  appeal  to  the  judge,  aa  a  jtid^e,  to 
right  the  wrong.  At  one  time  it  might  have  been  said  that  tlie  receiver 
wan  the  government  executive  officer,  and  the  judge  corrected,  in  hia 
judicial  capacity  any  wrong  which  he  did.  But  this  ia  largely  a  pleoaing 
liciion.  A  few  daya  ago  we  read  in  the  paper  that  the  employeea  of  a  cei^ 
tain  railroad  petitioned  the  court  to  order  the  receiver  of  a  road  not  to 
reduce  wages  any  more.  The  receiver  in  the  Western  case  ol>taina  aa 
injunction  from  a  Judge  to  prevent  his  employees  leaving.  The  conrt, 
therefore,  is  tume<1  into  the  real  executive  for  the  property  of  the  road  and 
its  conduct.  Our  contention  is  that  the  legialative  and  executive  deport* 
mcnls  of  the  government  are  the  only  departments  which  should  manage 
property  in  the  hands  of  the  government.  If  the  government  ia  to  ma 
the  railroafla  of  the  country,  and  the  employees  of  the  tailrood  ore  to  be 
directed  and  treated  aa  officers  and  servanta  of  the  government,  then  ft  ia 
better  that  we  ahould  know  it  at  once,  and  place  iJhe  control  of  the  rail- 
roads in  that  department  of  government  to  which  it  belonga,  to  wit :  Aa 
tUct<d  congreas  and  not  an  a/S^«iSritf  judiciary. 

*  U.  S.  V.  Kane,  93  Fed.  Repu,  74^  (1885). 
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A  TtiATiSB  OK  THK  LAW  OP  IxsuRAMCB.  inclttdiag  Fire.  life.  Aecidcat, 
Gonmatec  and  oUier  Nob -marine  Risks.  By  AstBOA  BlOOU^  M.A. 
Two  Tolttflics.     Philadelphia :  Kay  &  Brother,  18913. 

BiDDUi  on  Inavrance  is  a  welcome  addition  to  the  literatare  of  this 
nrt  sad  ttttdefincd  branch  of  lav.  There  is  no  other  satisfactory  b!bok 
vhich  sima  to  cover  all  or  erea  a  considerable  portion  of  the  field.  Poa* 
TBa  oa  Inaorance  la  defective  in  arraagemeat  aad  the  author  occasioaally 
slleas  hianelf  to  be  carried  away  by  his  "hobbies,**  so  that  hia  wtork 
cuinot  be  regarded  as  altogether  reliable.  RlCRAKOt  on  InsanMct, 
while  admirable  la  its  way,  is  written  in  msum  fytvmaim  aad  mafccf  ao 
daim  to  be  coaai«lered  as  an  exhaustive  treatise  upon  iasaraace  law. 
Other  works  exist  but  they  are,  in  geaeral,  either  special  treatises  upoa 
particalar  kinds  of  insurance  or  they  are  works  which  hare  tfow  becoaw 
antiquated  aad  have  been  swept  away  in  the  rapid  curfcat  of  awdeia 
jndfa^  dccisibBS. 

Mr.  BiDDt«*s  work  "  is  aa  attempt  to  develop  the  prladplca  appll- 
csble  to  all  braachcs  of  aoa-marine  insurance,  by  regarding  the  coattuct 
of  tnsnrance  aa  the  fuadamental  idea  of  the  work,  and  then  by  proceed- 
lag  to  eottsider  iu  structure,  the  esseatial  elements  te  Its  IbvaMtioaj^  the 
rights  that  aecrue  to  the  parties  to  it  after  it  is  formed,  the  capacity  to 
avoid  it,  iu  perfornmace,  the  coasequenccs  dependent  upon  Its  biepch, 
aad  the  measure  of  damage.**  In  pursuance  of  the  phw  thua-outliaed, 
the  work  is  divided  into  six  books.  Book  I  deals  with  the  Fotmaticta  off 
the  CoatracL  la  this  book.  Chapter  I  deals  with  the  Fom  of  the  Coo- 
trad;  Chapter  II,  with  the  Parties;  Chapter  III,  with  Mutual  Assent; 
Chapter  IV,  wHh  Insurable  Interest ;  and  Chapter  V,  with  the  Cousldcra- 
tloa  or  Premium.  In  Book  II.  the  aathor  diacussea  the  Rights  of  the 
Purties  la  the  Coutract  before  the  Coatiugency  lasurcd  agaiast  orcura. 
Thia  book  ia  divided  iato  two  parts— Furt  I  dealawlth  the  RighUof  the 
Inaarcd,  aad  Fnrt  II  with  the  Rights  of  the  Insarer.  In  the  former  part 
is  set  forth  the  law  respe<>iin|r  Alienation  or  Dimiaatioa  of  the  Iasu|cd*a 
Interest,  Title  to  the  l*0«n./  •••  Respect  of  Property,  on  Sale,  Leaae,«tc.; 
Assigameat,  Caaceilalion  and  Renewal,  and  the  Right  to  Receive  a 
Paid-up  Policy  and  Dividends.  In  the  latter  par«,.the  author  treato  of 
Caucellatloa,  Re-Insnraacc,  Novatioa  aad  Aamlgaaiatioa.  The  Avoid* 
aace  of  the  Cdntract  forma  the  snbject  of  Book  III,  whereia  aia  coo- 
sidwd  Fftmd.  Illegality,  MisUke  and  Failure  of  Conaidcntion ;  whila 
Book  |V  b  oecnpled  with  adiscussion  of  the  Performance  of  the  Coatrsd. 
This  book  Is  divided  iato  three  paru,  the  fint  of  which  eooceraa  the 
Duties  of  the  lasufcd.  The  chapter  headiags  ia  this  part  are  as  Csllowa : 
Goadltioas,  Warraatica  aad  Rcfmentations ;  Deacrlptloa  of  the  lasurw 
Mee  latcadcd;  Vacancy  and  Disuse;  Title  and  Incumbraaeca;  Over- 
tdiatiou  at  the  laccptkmof  the  Coatrsct,  and  Agreaaieat  to  take  laiio- 
^  Isrics;  laociieoriUBk  in  Inaorance  in  Reaped  of  Pfeopefty;  r 
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Riftkt  in  IrMirancc  in  Retpect  of  Ufe,  and  Accident  to  the  Penon; 
Additional  Insurance ;  Premiums  and  Assessments ;  Duty  of  the  Insured 
at  a  Fire ;  and  Notice  and  Proof  of  Iy>fls,  Death,  etc.  Part  II  is  concerned 
with  the  Duties  of  the  Insurer— Adjustment,  Payment  and  Re-Instating. 
Part  III  treats  of  Estoppel  and  Waiver,  the  three  chapters  being  devoted 
respectively  to  Preliminary  Remarks,  Estoppel  and  Waiver  of  the  Insurer 
and  Estoppel  and  Waiver  of  the  Insured.  Book  V.  on  the  Breach  of  the 
Contract  is  also  divided  into  three  parts,  the  Remedies  and  Defences  of 
the  Insured,  Rcmcilies  and  Defences  of  the  Insurer  and  Remedies  and 
Defences  of  Third  Parties.    Book  VI  treats  of  the  Measure  of  Damage. 

It  is  obvious  that  this  classification  is  the  result  of  much  thought  and 
careful  analjrsis.  It  is  in  many  respects  absulntely  original  and  an 
examination  of  it  gii'es  the  reader  an  idea  of  the  broad  scope  of  Mr.  Bid- 
Di.R*s  work.  The  treatment  of  all  the  sal]jects  is  full  and  the  two  vol- 
nmes  together  contain  some  1400  pages,  while  the  tabic  of  cases  cited 
(printed  in  double  columns)  covers  about  ninety  pages. 

Several  questions  will  suggest  themselvrs  to  the  critical  reader  who 
examines  the  forgoing  anal)*sis  with  caret  He  will  ask  himself  whether 
it  would  not  have  been  more  logical  to  postpone  a  discussion  of  the 
Avoidance  of  the  Contract  (the  subject-matter  of  Book  III)  until  after 
treating  of  the  Performance  of  the  Contract.  He  will  also  question  the 
propriety  of  treating  the  important  subject  of  the  Duties  of  the  Insured 
in  respect  of  Conditions,  Warrsnties  and  Representations  as  a  subdivi- 
sion of  Book  IV,  on  the  Performance  of  the  Contract.  It  is  true  that  in 
a  certain  sense  the  inaurcd,  in  performing  conditions,  in  complying  with 
warranties  and  in  making  gooil  representations,  is  performing  his  side  of 
the  contract ;  but  it  is  submitted  that,  according  to  the  method  of  treat- 
ment adopted  by  the  author,  these  topics  should  be  classified  at  Prelimi- 
naries and  Inducements  to  the  Contract  ~since  many  of  the  representations 
and  warranties  are  (like  some  warranties  for  title)  broken,  if  at  all,  as 
soon  as  made,  and  since  the  distinguishing  characteristic  of  all  of  them 
is  that  they  prescribe  the  basis  upon  which  the  parties  forthwith  proceed 
to  contract. 

Again,  the  reader  may  at  first  feel  inclined  to  criticise  Mr.  Bioulk 
for  having  included  in  his  work  a  discussion  of  many  topins  which  sre  in 
no  sense  peculiar  to  insurance  law;  It  may  be  said  udtit  ^ome  justice 
that  a  discussion  of  Equity  Jurisprudence  in  relation  to  Prand  and  Mis- 
t.ike  and  in  relation  to  Waiver  and  Estoppel  is  out  of  place  in  such  a 
work  as  this,  since  the  principles  discussed  are  applicable  to  all  cuntracta, 
not  merely  to  contracts  of  insurance.  So,  also,  of  the  chapter  on  the 
Mutual  Assent,  in  the  course  of  which  the  author  discusses  the  subject  of 
Contracts  by  Correspondence,  and  the  mooted  questions  raised  by  Dnn- 
lup  tr.  Higgins,  Adams  9.  Lindsell  and  McCnlloch  v.  Eagle  Insurance  Co. 
To  such  a  criticism  the  author  would  doubtless  reply  that  in  order  to 
mske  his  work  as  practical  and  as  useful  as  possible  he  had,  aiter  delibeim- 
tion,  deciilcd  to  include  within  it  a  discussion  of  sit  legal  principles 
which  are  applicable  to  contracts  of  insurance,  irrespective  of  whether  or 
not  the  principles  discussed  sre  of  wider  spplication ;  and  that  be  had 
deliberately  discarded  that  view  of  the  ideal  treatise  on  the  law  of  insnr- 
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•Bce  which  would  lead  him  to  omit  mach  of  the  matter  which  hit  Tolnmca 
now  contain.  Such  consicleratkms  have  much  force  and  it  ia  natvfal  that 
they  ahonld  have  a  controlltag  influence  with  an  author  who  ia  not  pra> 
pared  wholly  to  diaregard  the  popular  demand  for  a  book  which  ■hall 
combine  in  Itaelf  the  characteristic  features  of  Monograph,  Text-book  and 
Digeat. 

The  book  is  written  in  a  style  that  is  admirably  clear.  The  author 
has  et-idently  mastered  his  sut^ect  long  before  he  began  to  put  hit  work 
into  it»  final  form  and  the  result  ia  that  the  reader  ia  not  troubled  and 
perplexed  by  the  constant  transition  from  one  principle  to  another  which 
constitutes  so  disagreeable  a  festure  in  the  ordinary  text-book.  The 
suthor  has  not  adopted  the  historic^  method  in  the  treatment  of  his 
mhject,  that  ia  to  say,  he  does  not  approach  the  consideration  of  a  given 
doctrine  by  tiacing  the  development  of  it  through  the  leading  cases 
examined  in  chronological  order.  One  of  the  most  admirable  featurea 
of  his  work,  hotrever,  is  the  consistent  manner  in  which  he  constantly 
ttcurs  to  the  state  of  the  law  as  it  stood  before  the  Insurance  Statutes  of 
19  George  II  and  14  George  III,  in  order  properly  to  determine  what  was 
the  effect  of  thoae  Statutes.  It  is  in  this  connection  aa  much  as  in  any 
other,  that  one  ia  able  to  perceive  the  superiority  of  his  method  of  treat- 
ment aa  compared  with  that  adopted  by  Mr.  Fortriu 

Mr.  BiDDUK,  in  the  discumion  of  a  given  topic,  generally  states  the 
genersl  principles  whidi  are  applicable  to  the  subject  in  hand  and  then 
esamlnca  the  decisions  of  particular  cases  either  in  the  order  of  their 
mportance  or  in  some  order  other  th  an  the  chronological.  Occasionally, 
however,  he  allows  himself  to  begin  a  dissertation  with  the  statement  of 
some  particnlar  decision  which  has  no  claim  to  so  pfom»nent  a  position. 
Bor  example.  Chapter  II  of  Book  IV,  on  '*  Payment  and  Re^Instating  by 
the  Insurer."  begins  with  this  paragraph:—'*  1031,  An  Agreement  by  the 
iasorer  to  pay  the  policy  money  in  gold  coin  must  be  complied  with  as  • 
it  is  a  contract  to  pay  a  special  commodity.*'  This  paragraph  standa  by 
itself  and  ia  unconnected  in  thought  with  the  paragraph  which  ininiedi* 
aldy  foUowa.  Such  inatances  as  this  are,  however,  rare  and  the  work,  sa  a 
rale,  la  remarkable  for  cleamesa  and  smoothnem  of  treatment  as  well  as 
for  the  manner  in  which  the  author  has  preserved  the  perspective  of  hia 
work  in  snbonlinating  the  discussion  of  particular  cases  to  the  stati  ment 
of  general  principles. 

The  book  is  admirably  printed  and  presents  an  attractive  appearance. 
The  reviewer  has  obscrtied  but  few  typographical  errors,  and  auch  as  there 
are  have  been  lor  the  moat  part  corrected  in  the  table  of  rrra/a.  In  th« 
second  edition  ol  the  work  the  publisher  will  doubtless  see  to  it  that  the 
necesaary  correction  ia  made  in  printing  the  running  head  Hoe—*'  War- 
rmties  and  RcpreaenUtivna  "—in  Book  IV,  Chapter  I.  For  three  forma 
(ppu  4S1  to  $99)  the  headjine  reada  "  Warranis  and  Representationa.'* 

Upon  the  whole,  the  thanka  of  the  profession— and  indeed  of  all  per^ 
sons  whose  bnsinesa  btinga  them  face  to  fac^  with  the  problems  of  insure 
aoee  law  are  don  to  Mr.  Biddlk  for  putting  within  our  reach  in  so 
agreeable  a  Ibra  the  resnlts  of  wide  reading,  careful  research  and  dear 

G.  W.  P. 
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Steven*  &  Sons,  Limited,  1893. 

A  SKi.i(cnoN  ov  Casis  ow  thb  Law  ov  Tobtb.  Bj  Jambs'  Barb 
Amks  and  Jbbbmiar  Smith,  Piofcaaon  of  Law  in  Hairaid  Unlvei^ 
•ity.  Two  ▼olnmcs.  Cunbcidce :  Printed  by  John  Wilton  &  Son, 
1893. 

By  tpeciml  Mnagenieat  with  SteTena  &  Sons,  Mcnra.  Little,  Brown 
&  Co.,  of  Boston,  are  in  receipt  of  the  new  rerised  Hngliih  edition  of 
"  Addiion  on  Torta**— a  work  which  will  doiibtleia  receive  a  wann  wel- 
come on  thia  aide  of  the  water.  The  edition  which  is  thna  laid  before 
the  profession  in  this  country  represents  a  revision  of  the  entire  work, 
and  comprises  more  than  four  hundred  new  cases.  The  Bditofs  state 
that  they  have  omitted  much  o  jsolete  matter,  however,  and  the  result  is 
that  the  number  of  pagea  is  substentially  the  same  as  in  the  former 
edition. 

The  law  of  torts  seems  to  posscm  peculiar  attractions  for  writers  of 
the  highest  ability  both  in  England  and  in  this  country.  The  literature 
of  t<»rts  iff,  at  the  present  time;  of  unusual  richness  and  excellence.  In 
England  the  worka  of  PoixoCB  and  of  Clbrk  and  Linmbll,  as  well  aa 
the  work  before  us,  are  entitled  to  the  hi|^est  commendation.  In  the 
United  SUtes  CootB\*s  exhaustive  treatise  and  BiGBLOW*a  valuable 
hand-book  unquestionably  deserve  honorable  mention ;  while  BiOBU>w*s 
admirable  collection  of  leading  cases,  with  minoutions  thereto,  is  second 
ill  value  only  to  the  collection  now  before  us,  which  reprt.-seute  the  result 
of  deep  study  and  thorough  research  on  the  part  of  Professor  Ambs  and 
Professor  Smith  of  the  Harvard  Law  School.  Of  these  two  volumes, 
the  first  is  the  work  of  Prrliessor  Ambs,  while  the  second  was  prepared 
by  lYofcssor  SMITH.  The  first  volume  comprises  the  subjecte  of  Tres^ 
puss;  IMsseisin  Conversion;  Defamation:  Malieious  Prosecution; 
Malicious  Injury  to  the  Plaintiff  by  Influencing  ti>e  Conduct  of  a  Third 
I'emon  ;  Malicious  Injury  to  the  Plaintiff  by.  Meantf  of  a  Tort  to  a  Third 
lienon ;  Maliclona  Use  of  One's  Property  in  Order  to  Injure  the  Plain- 
tiff;  and  Malicious  Conspiracy.  Volume  II  conteins  Osses  upon  Legal 
Cause ;  Whether  Plaintiff's  Action  Is  Barred  by  his  Own  Wrong ;  Negli- 
gence in  Relationa  not  arising  directly  out  of  Contract ;  Contributory 
Negligence;  Imputed  Negligence;  Whether  Negligence  of  Maker  or 
Vemlor  of  Chattels  may  Make  htm  Lisble  to  Persons  other  than  those 
Contracting  with  him ;  Duty  of  Cara  on  the  part  of  Occupien  of  Land 
or  Bnlldings ;  Sxtra-liaiardous  Occupationa ;  Liability  for  Fire  or  Explo- 
sives ;  Liability  of  Owner  or  Keeper  of  Animals ;  Deceit ;  Merger  or 
Suspension  of  Civil  Remedy  in  Case  of  Pelony ;  Whether.  Action  Lies 
St  Common  Law  for  Causing  Death ;  Private  Action  for  Dsmage  Caused 
by  Public  Nuisance ;  Immunity  of  Judicial  Officen  from  Civil  Actiono ; 
Joint  Wrong-doen ;  and  DiatinctioB  between  Tott  and  Breach  of  Con* 
tract 

It  is  intcreating  to  comport  this  admirablo  method  of  dIvlaloB  with 
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iKe  dasttficatioB  adopted  by  Addisok.  In  Addiso2(*s  work  tbc  gnad 
diTiiiont  of  the  subject  «re :  The  Natnrc  of  Torts;  The  Jostification  of 
TorU;  The  Discharice  of  Tortft;  Of  Remedies;  Of  Tort-feasors;  lajnrtet 
to  the  Person ;  Injuries  to  Reputation  ;  Injuries  to  Rights  of  lYopertjr : 
Injuries  to  Domestic  RiKhti :  Injuries  to  Public  Rights ;  Duties  of  Public 
Oficeis;  of  Vtnnd ;  of  Statutory  Compensation  ;  Notice  of  Action  ;  and 
of  Costs.  Racb  of  these  outlines  is,  of  course,  elaborately  sub-dirided. 
Msay  of  the  dtflcrences  of  classification  are  due  to  the  essential  diflTer* 
caces  between  tbc  two  works.  The  text-book,  while  keeping  the  history 
of  the  subject  in  view,  aims  above  all  things  to  reduce  the  law  to  a  sys- 
tca.  The  case>booka,  on  the  other  hand,  have  for  their  especial  mission 
the  setting  forth  of  the  historical  development  of  the  law,  and  in  any 
case  where  alternative  modes  of  chissificatioa  suggest  themselves,  that 
ooe  baa  been  adopted  which  best  illustrates  the  order  in  w*.ich  the  vari- 
ous proldcms  have  actually  come  before  the  courts.  The  reviewer,  how- 
ever, is  inclined  to  think  that  the  classification  adopted  in  the  American 
work  is  distinctly  superior  to  the  other  in  the  matter  of  the  treatment  of 
Malieiotts  Injuries  to  the  Plaintiff  by  Influencing  the  Conduct  of  a 
Thtid  Penon  and  by  Means  of  a  Tort  to  a  Third  Person.  AddisoK 
adopts  the  more  familiar  method  of  clasoifying  the  most  Important  of 
the  problems  which  arise  in  this  brunch  of  the  law  under  the  general 
head,  •"  Injuries  to  DomesUc  Rights."  The  beauty  of  the  division 
•doptnd  by  Profiessor  Amks,  however,  becomes  obvious  when  one  exam- 
laca  the  snbdiviaiiMi  of  this  topic,  whwh  is  as  follows :  Malichwa  Injury 
to  the  Plalntiir  by  Influencing  the  Conduct  of  a  Third  Person.  8ec^ 
tioa  I — By  Inducing  or  Aiding  a  Third  Person  to  Commit  a  Breach  of  a 
Legal  duty  to  the  Plaintiff:  (a)  The  Duty  of  a  Servant  to  his  Master; 
(^)  The  Dnty  of  a  Wife  to  her  Husl>and ;  {c)  The  Duty  of  a  Contractor; 
li)  The  Duty  of  an  Individual  not  to  Commit  a  Tort  Section  II— By 
laflnencing  a  Third  Person  who  owes  No  Legal  Dnty  to  the  Plaintiff; 
{•)  By  Slander  of  Title  and  Disparagement  of  Goods ;  (^)  By  Fmnd  ; 
(^  By  Force  or  Threats ;  and  (d)  By  Maintenance.    The  reviewer  also 

.  qnestiooa  the  propriety  of  treating  aa  (Addisok  does)  the  subject  of 
Deceit  under  the  head  of  Fraud.  Deceit,  as  the  cases  show,  has  under, 
gone  a  separate  and  independent  development,  and  it  is  not  perceived 
that  anything  is  to  be  gained  by  ignoring  this  (act,  and  by  attempting  ui 
assimilation  of  the  principles  which  underlie  It  to  those  principles 
applicable  in  miscellaneous  cases  of  fraud. 

Aa  to  the  way  in  which  the  authors  of  these  two  works  have  fulflllcd 
the  promises  contained  in  their  respective  outlines,  the  reviewer  has 
■oUiing  to  say  except  by  way  of  commendation.  The  selection  of  CMca 
which  Ftofcsaor  Amks  and  Professor  Smith  have  made  is  admirable, 
while  t|M  mcriu  of  Ai>diiom*s  work  are  too  well  known  to  require  com- 
ment bore.  Both  worka  should  And  a  place  upon  the  sbdvea  of  every 
roftbehar.  G.  W.  P. 
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COMPARATivK  Administkativp.  Law.  All  Auftljrtis  or  the  Admin intra- 
tivc  Syntcnift,  National  and  Local,  of  the  I'nited  Statea.  Rnglaad, 
Trance  and  Germany.  Vol.  i,  OtKanixation ;  Vol.  IE,  Adminia- 
tration.  Bj  Pramk  J.  Goodnow,  A.M..  LL.D.  New  York  and 
I^ndon:  G.  P.  Fatnam'a  Sona,  1893. 

It  was  with  KTcat  pleaaure  that  we  recei\-cd  the  iirat  work  in  Kogliali 
cm  the  important  auhject  of  Administrative  I^w.  A*  a  people  we  aeem 
to  have  been  heretofore  ao  taken  up  with  establiHhing  popular  govern- 
ment that  we  have  neglected  to  regard,  as  worthy  of  special  treatment, 
the  question  of  bow  the  ofliccrs  of  go\-emnie*it  should  execute  the  lawt 
or  how  the  officers  should  be  held  up  to  their  work.  Mr.  GooDXOW 
makes  a  very  good  l>eginning.  As  he  says  himself,  in  his  preface,  he  haa 
not  attempted  to  treat  the  subject  exhaustively.  His  intention  has  been 
to  set  forth  in  the  fiat  place  the  methods  of  administrative  organixatioo 
adopted  in  the  four  countries  whose  law  is  considered ;  namely,  tlie' 
I'nited  States,  Kngland,  France  and  c;^n*any;  and  to  state,  in  the  second 
place,  tlie  means  of  holding  thia  organization  up  to  its  work,  and  of  pre- 
venting it  from  encroaching  on  those  rights  which  have  been  guaranteed 
to  the  individual  by  the  constitution  or  laws. 

The  first  vojume  treats  of  the  question  of  the  organixalion  of  the 
administrative  departments  of  the  central  and  local  govemmeitta ;  and 
the  second  volume  of  the  way  in  which  the  individual  can  obtain  redrcaa 
for  wrongs  inflicted  upon  him  by  the  administrative  officer. 

The  whole  forms  an  excellent  introduction  to  a  more  particular  study 
of  the  subjects  treated.  As  is  the  intention  of  the  autlior,  at  no  point  is 
the  discussion  full  and  exhaustive,  and,  therefore,  the  interest  which  the 
work  will  excite  in  the  minds  of  the  reailers  will  depend  largely  upon 
his  previous  acquaintance  with  the  particular  subject  under  discussion. 
X'or  instance,  where  the  author  treats  of  mandamus,  what  la  said  is  very 
goo<l,  but  it  is  necessarily  too  cursory  to  be  of  interest  or  of  value  to  the 
Ian  yer.  On  the  other  hand,  few  lawyers  will  fail  to  be  interested  and 
benefited  by  the  sfiort  and  concise  account  of  the  administrative  courta 
of  France  and  Germany.  It  is  not  that  the  discussion  is  any  more  full 
in  the  one  case  than  in  the  other,  but  that  in  treating  of  administration 
in  coutinciital  countries,  be  treats  of  aomething  which  la  entirely  new  to 
ninety-nine  hnudredths  of  the  members  of  our  bar.  In  the  same  way  the 
local  administrative  government  of  Germany  and  Prance  ia  inteusely 
interesting,  while  most  lawyera  will  skip  the  account  of  the  office  of 
President  of  the  United  Sutea. 

It  must  be  remembered  that  we  are  reviewing  the  book  simply  from 
the  standpoint  of  a  lawyer,  and  not  from  that  of  the  general  reading 
public.  To  the  lawyer  the  book  as  a  whole  would  be  more  Interesting  if 
the  author  had  conCned  himself  to  administration  in  the  foreign  conti- 
nental countries,  that  ia,  France  and  Germany.  This,  however,  would 
have  ttiarrc'*  ita  uaefulnesa  in  toUegea,  into  which  it  will  doubtlesa  be 
largely  introduced;  both  becauae  it  la  the  only  Engliah  work  on 
Comparative  Administrative  Law,  and  as  an  excellent  introduction  to 
the  more  minute  study  of  the  subjects  treated. 

W.  D.  U 
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A  TiiATisx  OX  THB  Writ  or  Habxas  Coaros,  wm  Practicb  a^wo 
Forms,  By  Wiluam  S.  CHcmcH.  San  Pnacbco:  Baacrolt-Whitacj 

Ca,  1893. 

As  br  at  the  vntcr  knows  the  ont  j  otber  work  esctttahrvl y  derotcd 
to  thtt  ftofaject  b  Judice  ]Iurd*s  Treaiiae,  the  Uat  cditioB  oT  which  ap- 
petred  m  18^  Mr.  Church's  book  was  fint  pnUbhcd  In  it84.  Sinot 
tbst  date  conaiderabic  cbanfce  baa  been  cflectcd  in  the  law  ct  the  writ  of 
habras  corpn,  periicnlarly  in  the  Federal  Coint%  by  the  pmage  of  the 
Appellate  CooiU  Act  of  March  3.  i89<*  ^^Mx  fact,  tofcthcr  with  the 
Urge  nomber  of  recently  decided  cases  on  the  aabjcct,  render  a  fresh 
appcaraace  of  the  work  particularly  acceptable. 

Two  sew  chapters  have  been  added  ;  one  ob  the  *'  Xatnre  of  the 
Writ,**  the  other  on  **  Appellate  Practice."  The  former,  which  besias 
«Hh  an  eUboraie  definition  of  the  writ,  aeries  as  an  excellent  intffodnc> 
tioa  to  the  aocceedinfc  chapters,  embracing  almost  the  entire  iceneral 
ticalaient  of  the  aabjcct,  with  the  exception  of  the  historical  si<ie.  The 
chapter  on  **  Appellate  Practice  "  la  a  naefnl  if  not  neceasary  addition  to 
the  work,  treattax  folly  of  the  natnre  of  an  appeal  in  habeas  eorpns  csaes, 
Mwrll  ss  eamaxiiinK  the  instances  under  which  the  appeal  can  beUkcn. 
By  no  nwsBs  the  least  intercstinf  and  important  featare  of  tha 
iKatiae  ia  the  writ  hiolorically  considered.  The  anthor  admirsbly  traces 
hit  anbiect  from  the  Roman  interdict  -  De  libera  bomine  cxhibendo" 
throB^  Magna  Charto  to  the  famons  statute  of  Charles  XL  To  thb 
flabicct  he  devotea  a  chapter.  Continuiag^  be  gives  us  the  geacral 
Uatoryof  the  writ  in  the  colonies  and  anbaequentiy  in  the  United  Stetes» 
•ad  adds  a  sepsrste  chapter  containing  the  more  important  Federal 


The  work  conclndes  with  s  convenient  cotlectioB  of  the  various 
i  used  ia  the  habeas  corpus  proceedings  from  the  petition  to  the 
rrtura,  as  well  as  miscellaneous  fermsw 

The  author's  atyle  is  much  to  be  admired.  It  is  clear  and  excep> 
tioaally  nrtclligible  even  to  the  Uy  miad,  and  for  that  resaoa  none  the 
km  valasble  to  the  professional  man.  The  diacnasions  are  liberally  and 
aptly  illuatfutcd,  and  plentifully  supplied  with  references  end  notes. 
Tk.  ^  notes  on  the  chapter  devoted  to  the  evidence  are  especially  of  value. 

We  wish  we  could  any  as  much  for  the  physical  structure  of  the 
work  ss  its  literary  character  unquestionably  deserves. 

A  thouasnd  pages  are  too  many  to  be  crowded  into  one  volume, 
especially  in  the  esse  of  a  textbook,  which,  more  than  say  other  book, 
a  Uwycr  fin^  occasion  to  take  home  with  him.  Besides,  the  hck  of 
darabillty  of  very  thick  books  is  fsmilisr  to  sll  lawyers.  The  work 
drndd  have  been  divided  into  two  volumes.  The  printing,  too*  is  thm, 
sad  at  thncs  indistinct,  although  the  hesdtngo,  with  which  the  sectwns 

A  list  of  more  than  ym  cmcs  is 

W.  S.  B. 
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LRCTi'RKft  IK  Sanitakv  Law.    Ily  A.  WVNTKR  BcvTH.    LondoQ  and 
New  York:  MacMilUa  and  Co..  1K93. 

Thift  work  containa  twelve  Icctureii  011  Sanitary  Ijiw  delivered  lij 
the  author  at  ilie  ColleKe  of  State  Medicine,  I'Inisland,  aa  a  fmrt  of  the 
uaaal  rourae  of  inatrurtion  in  Sanitar}*  Law  and  Science;  and  while  not 
directly  applicable  to  the  comlition  of  things  exi»ting  in  thia  i*ountry,  it 
is  intern^tiag  and  valuable  to  all  cultivating  thia  branch  of  jnr{b|irudeuce. 
To  memliera  of  Sute  legislatures  and  to  aldermen  and  health  oiBcera  in 
our  cities,  it  would  be  invaluable,  could  they  be  persuaded  to  read  it.  aa 
embodying  the  experience  of  an  old  and  enlightened  State  and  affording 
valuable  suggeationa  for  legialalion  in  thia  country. 

Marshall  D.  Bwkll, 
The  Kent  l>w  School  of  Chicago. 


TiiK  Law  op  Coxtracti.  By  Tiikopiiilus  Parsons,  LL.D.  Eighth 
edition.  Hdited  by  Hamukl  Wiluston.  3  vols.  Boston :  UtUe, 
Brown  &  Co. 

ProfcMor  Parsoks*  already  \'atuable  work  ia  remlered  additionally 
valuable  by  the  copious  accurate  and  clear  notes  added  to  thia  edition  by 
Mr.  Williftton,  of  Harvard.  It  ia  singularly  appropriate  that  the  work 
of  the  man  who  did  so  much  to  eatabliah  the  reputation  of  the  Harvard 
Law  School  slioiild  be  edited  by  a  member  of  tlie  preseut  faculty  of  that 
School.  Mr.  Williston  has  left  the  text  practically  untouched,  save  for 
ceruin  slight  omissions  rtntlered  neceioary.by  recent  changes  and  devel- 
opments of  the  law  of  contracts ;  he  lias  also  retained  the  greater  |)art  of 
the  autlior*a  original  notes,  omitting  only  certain  extracts  from  the  opin* 
ions  in  various  cases  which  have  ceased  to  be  of  authority ;  he  haa,  how^ 
ever,  discanled  the  notes  of  all  previoua  editon  with  the  exception  of  a 
few  by  Mr.  Keller,  editor  of  the  seventh  edition,  to  which,  in  every  in* 
stance,  his  initial  is  attached.  The  author's  notes  art  printed  in  paralltl 
columns  while  the  notes  of  the  editor  extend  across  the  page,  so  that  it  is 
at  once  apparent  to  whoae  authority  each  nute  owes  its  weight  While 
Mr.  \Villiston*s  notes  are  throughout  dear,  accurate  and  learned,  they 
are  es^jecially  full  in  the  first  part  of  the  work,  that  devoted  to  conaider- 
ation  of  the  obligation  asaumeil  by  the  parties— the  notes  upon  Agency, 
Bills  and  Notes  and  Consiileration  being  more  especially  copious,  valu* 
able  and  scholarly.  He  has  carefully  avoidetl  the  common  temptation 
of  annotatora  to  indulge  In  controversial  writing,  and  while  In  every 
case  where  the  text  is  anibignoits,  or  through  a  change  in  the  law  baa 
become  misleaillng,  the  doulH  la  cleared  away  or  the  error  corrected,  the 
notes  remain  notca  upon  the  original  work  and  not  a  series  of  '*ontro> 
versial  essays.  The  modem  cases  have  been  exhaustively  examined  and 
their  effect  clearly  stated.  In  short,  the  whole  work  shows  care,  lenm- 
ing  and  reapect  and  reverence  for  the  author'a  wotk,  and  ia  a  very  nacfnl 
and  able  expoaition  of  the  result  of  modem  caaea  upon  the  subject  matter. 

r.  H.  B. 
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EAI1.VAY  Ixjvmm.  With  Spscial  Rsmixai  10  Tmosb  or  tmi 
Back  amd  Nkrtoos  Svbtkm  m  Thus  If  bdicolkcai.  akd  Clut- 
KAL  Asracra.  Bjr  Hk^bhrt  W.  Pack,  II.A.  (lUprialcd  froai 
Wood's  Medical  and  Svrslaa  Moaograpkt.1  Now  York :  WUUa« 
Wood  &  Co^  1891. 

The  Abovc-aamcd  work  is  one  well  kaowa  to  bolk  tho  le^  end 
■Mdicat  pfofetekMia  and  iu  mcrlu  are  each  as  to  need  no  coMwndatfon 
al  oar  hands.  To  one  InTcstigating  a  eese  simply  of  **  lallwaj  spine  *'  H 
b  indispensable. 

MAmtBALL  D.  BWSLL, 

The  Kent  Law  Bckool  of  Ckicano. 


Ths  Ambkican  DiGBsr  (Annnal,  1893).  Fiepared  and  edited  bj  the 
Bdhorial  SUff  of  the  National  Reporter  System.  St.  Penl.  Minne^ 
sou:  West  Pnbltsbing  Co.,  1893. 

The  Digest  of  the  West  Pttblishing  Company  is  too  well  known  by 
the  proiiesaion,  and  its  great  nsefnlnem  haa  been  too  often  illnstrated  to 
the  thonsanda  of  lawyers  who  pomcss  it  to  need  any  commendation  from 
na  The  volnme  before  ns,  containing  more  than  threa  thousand  pages, 
is  what  it  pretends  to  be,  a  complete  digest  of  all  the  decisions  of  the 
United  Statea  Supreme  Conrt,  all  the  United  Stetes  Circuit  and  ZMstrict 
Coarta.  the  Courte  of  Last  Reiiort  of  all  the  Stetes  and  Territories  and 
the  Intermediate  Conrto  of  New  York  State,  Pennsylvania.  Ohio^  Illi- 
nois,  Indiana.  Uissonri  and  Colorwlo,  besides  the  United  Stetes  Conrt  vf 
Gsiam  and  ihe  Supreme  Court  of  the  District  of  Colnmliia.  The 
ansngenient,  the  system  of  cross-reference,  etc..  is  excellent.  Nothing 
sesaw  to  haee  been  omitted  which  could  aid  the  rapid  finding  of  cases. 
Chwcsnnot  but  admire  the  organiaatioo  and  system  which  in  the  short 
speet  of  six  weeks  edited  and  printed  such  an  enormoua  tome.  Them  b 
oaly  one  thing  which  the  pomensor  of  a  series  of  these  aanuab  win  need 
m  time  gr^  on.  and  this  want  will  undoubtedly  be  supplied  by  the 
ceterprising  company  which  has  done  so  much  for  the  profemiou.  Many 
of  the  cases  are  reported  in  the  National  Reporter  System  long  before 
they  appear  in  the  officbl  reports.  As  a  necondty,  therefore,  the  rrfer^ 
cast  to  tlw  ofidal  reporte  b  frequently  omitted,  Imcause  the  case  b  not 
yet  icported.  In  a  few  ycara,  however,  one  looking  over  the  Digest 
win  need  a  supplement  conteining  the  oikial  citationa  of  those  cases 
leported  in  preiious  numbers  of  the  Annual,  and  to  whidi  no  oOkial 

To  nathb  Digest  biuealn^blc.  It  hiw  the  giant  mtrfc  thagraateet, 
pvhapi^  wMdi  an/ book  can  haver-«f  dalag  uraU  what  H  ataita  oaft 
toda. 

W.  D.  U 
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Tub  Law  ov  WaiA  By  JonK  a  Cassodav,  LL.D.  Being  a  tcrict 
of  lectnm  on  the  aulHcct  of  "  Will*  '•  delivered  before  tte  College 
of  Uw  in  the  University  of  Witconein.  St  ren],  Minn. :  West 
Pnblishing  Co.,  1893. 

This  book,  as  the  expUnation  accompanying  its  title  indicates,  is  an 
elementary  work  more  particularly  for  the  use  of  students  at  law.  It  is 
not  an  ambitions  work,  and  does  not  rank  with  the  larger  tezt-booka 
upon  the  same  subject,  but  as  a  gronnd-plan  for  fntore  development  In 
the  same  line  it  is  admirable. 

It  is  conveniently  divided  into  seven  chapters,  three  of  them,  or 
one-third  of  the  volume,  being  devoted  to  the  execntion  of  wills— cer* 
taioly  an  over-goodly  portion.  Numerous  esses  to  date  are  cited,  and 
plenty  of  space  given  to  them,  and  the  paragraphs  and  annotations  are 
arranged  in  such  a  plain  and  machine-like  manner  as  to  make  the  work 
an  easy  reference  manual  when  the  reader  is  utilising  time. 

To  the  student  it  is  a  sealous  aid  in  making  the  way  clear,  and  to 
the  lawjrer  a  compact  collection  of  recent  authorities. 

A.  D.L. 


Thk  Prxnciplbh  op  Equity.     A  Trkatim  on  tbk  Systsm  op  Jus- 

TICK  ADMIICISTKRKD  IN  COURTS  OP  Chancsrv.  By  Gho.  Tuckhr 
BiSPHAM,  Professor  of  Equity  Jurisprudence  in  the  University  of 
l>ennsylvania.    Fifth  edition.    Philsdelphia :  Kay  &  Brother,  1895. 

The  changes  in  equity  Jnrisprudence  thst  are  taking  place  from  day 
to  day  are  strikingly  brought  to  mind  by  this  new  edition  of  I*rofesior 
BisniAM's  excellent  text-book.  The  fourth  edition  is  but  six  years  old 
when  a  fifth  is  required,  with  about  fifteen  hundred  new  cates  and  impor- 
tant revi«ions  in  the  text.  The  principal  changes,  in  the  author's  own 
words,  are  made  in  the  chapters  that  treat  of  l*recatory  Trusts,  Charities, 
Gifts  Causa  Mortis,  MisUke  of  Law,  Deceit  and  Mandatory  Injunctions. 

Thst  the  author  intends  his  work  to  keep  pace  with  the  productive 
and  creative  faculty  of  equity  jurisprudence  is  shown  by  the  fact  that  he 
hss  not  hesitated  to  discard  some  familiar  illustrative  cases  from  the  text 
and  to  replsce  them  by  newer  decisions  which  are  better  exponents  of  the 
changes  which  have  taken  place  iu  recent  years.    * 

Any  lengthened  criticism  of  a  work  so  well  known,  one  in  fact  which 
has  taken  its  place  as  a  standard  text-book  in  the  country,  would  be  Idle. 
It  will  be  sufficient  to  say  that  In  this  edition  we  recognize  the  author's 
well-known  reserve  and  caution  in  the  treatment  of  the  cases  which  seem 
to  indorse  a  departure  from  old  standards ;  and  the  new  matter,  of  which 
there  is  considerable.  Is  stated  with  that  clearness  and  simplicity  which 
is,  indeed,  the  chief  charm  of  his  style.  We  might  add  that  this  work 
on  equity  fills  a  unique  position  among  text-books,  for  the  practicing  tttor* 
ney  as  wdl  as  the  stodent  can  read  it  with  both  pleasure  and  profit 
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ThI  IxrUXCBMKXT  OF   PaTEHTS    FOR    IKVSMTIOKS,  KOT  IXCLVDIKO 

DasiCNS.    By  Thos.  B.  H/ll,  of  the  ClcTcluid  Bw.    Cincianati: 
Robert  Clarke  &  Co.,  1893.    275  pages. 

This  w«»rk  is  practicslly  s  digest  of  ell  icported  Supreme  Court 
dedsions  relotiiig  to  patents  for  inventions,  to  the  end  of  Octoter  Terra, 
1892.  of  the  Supreme  Court.  There  hts  never  t>een  a  complete  digest  of 
these  decisions  in  a  single  volume,  and  the  work  will  therefore  commend 
itself  very  favorably  to  the  patent  practitiotter.  The  sections  of  the 
various  heads  are  in  effect,  if  not  in  fact,  a  reproduction  or  reppnt  of 
the  syllabi  of  the  reported  cases,  aud  the  reference  to  the  page  and 
volume  where  reported  is  contained  in  a  foot  note  on  each  page.  The 
fioot  note  references  are  reproduced  at  the  end  of  the  book  as  a  tal>le  of 
esses  in  addition  to  a  Ubie  of  contenU  and  index  of  the  subject  matters 
of  the  decbions.  A  valuable  feature  of  the  table  of  cases  at  the  end  of 
the  book  is  the  classification  of  them  under  the  various  heads  ami  sub- 
divisioas  as  suted  in  the  table  of  contents.  The  matter  is  divided  and 
dsasified  under  four  general  heads,  Uceose,  Identity  of  Invention, 
•  Validity  of  l*atent  and  Damages.  The  volume  presenU  a  digest  of  the 
Supreme  Court  cases  in  the  most  convenient  form  in  which  they  have 
ever  been  issued,  aud  will  be  a  valuable  addition  to  the  working  library 
of  every  patent  lawyer,  lightening  his  labors  by  the  ease  and  facility 
with  which,  by  its  aid,  he  may. make  dtatioas  of  authorities  on  say 
particular  «|uestioa  relating  to  patents  for  inventions. 

HKCTOK  T.  FSWTOll. 


B411K  Cot.i,iiCTio»s.     By  Albkrt  8  BotLKS.     New  York:  Homans' 
Publishing  Company,  1895. 

While  the  title  of  the  above  work  fully  indicates  its  character  and 
importance,  it  may  be  better  to  indicate  by  a  few  headings  of  chapters 
and  paragraphs  the  whole  scope  of  the  treatise  upon  this  prscticai 
bueincM  portion  of  the  mercamile  law.  The  first  two  chapters  treat  of 
the  ownership  of  paper  endorsed  either  specially  or  in  blank  and 
depokited  for  collection,  and  it  is  only  just  to  compliment  the  author  as 
to  thb  part  of  his  work  upon  the  methodical  weeding  out  of  the  mani- 
fold and  embarrassing  cases  upon  these  points— cases  not  so  important  in 
themselves*  and  only  valuable  to  the  ordinary  hunter  after  precedents  of 
similsr  facts  and  circumstances.  In  fact,  Mr.  BoiASS  has  accomplished 
the  delicate  task  of  clearly  stating  the  principles  of  the  law  vrithont 
digging  the  book  with  uselem  citations  of  well-csUblished  decision*— 
the  impedimemia  of  so  many  so-called  legal  treatises. 

Chapter  III,  without  possessing  the  Csult  of  lieing  a  mere  digest, 
cootdas  a  very  comprehensive  account  of  the  law  and  mode  of  making 
collectiMs  and  the  attendant  details;  aud  phaptcr  VI  ia  especially 
tiawly  ia  its  distiMsion  of  the  law  upon  the  reception  of  deposits  by  a 
hiak  whca  io  an  laaolvcnt  condition.  In  Chapter  VIII,  which  treats  of 
■fatake  and  tdrgerj,  tho  author  has  pccsented  an  impoitaat  liat  of  casca 
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to  date  tad  lUlad  the  fecti  of  each  in  a  Modact  manner,  carefolly  lifting 
the  vslnabic  deciniena  from  those  which  are  of  email  importance. 

The  whole  book  shows  good  work  npon  the  subject  matter  treated 
of  and  will  be  of  valnahle  senriee  to  the  wotking  hiwyer  as  well  as  to 
the  thinking  banker  In  the  lines  laid  down  theinin. 

We  cottld  wish  that  Mr.  BouJIt*  work  had  been  praseated  in  a  men 
correct  and  aUrsctive  Ibrm  ftom  the  point  of  view  of  typography,  hot 
there  is  no  doubt  bnt  thai  the  trsntisewiU  be  a  handy  and  senriceablo 
addition  to  the  UbraiyoT  the  pmetltioner  to  the  men  ncthn  UtIvMlon 
iltdeala. 

A.D.I#. 


THE 

AMERICAN  U\V  REGISTER 


FEBRUARY,  1894. 

THE  NATURAL  USK  OF  LAND. 

By  Johh  Maishau.  Got,  Biq. 

Part  II. 

We  nom:  resume  the  consideration  of  Rylands  r.  Fletcher 
with  which  the  last,  paper  dosed 

In  thb  case  the  defendant  built  a  reservoir  ufion  his  pcemises 
in  order  to  obtain  a  supply  of  water  (or  his  mill.  In  the 
course  of  the  construction  of  the  reservoir  five  old  shafts 
running  vertically  downward  were  discovered.  Three  at  U^it 
were  timbered,  and  all  were  filled  with  soil  such  as  surrounded 
them.  The  arbitrator  who  found  the  Cicts,  reported  that 
neither  the  defendants  nor  any  of  their  employes  knew  or 
suspected  that  these  shafb  had  originally  been  made  for  the 
purpose  of  mining  the  coal  under  the  land  on  which  ihc)' 
built  thdr  resenroir.  It  may  be  noted  in  passing,  that  it  sccnis 
rather  strange  that  the  use  once  made  of  these  shafb  should 

not  have  been  even  suspected  in  a  place  like  Lancashire.  a« 

do  not  ordinarily  dig  deep  holes  in  the  ground  and  lir 
sides  for  no  purpose  save  to  fill  them  up  again.  How 
case  as  stated,  finds  that  the  defendants, /rrf9««^, 
knowledge  or  suspicion  of  the  purpose  for  which  the 
had  been  sunk ;  and  further,  what  is  certainly  more  re 
7 
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that  they  did  not  know  of,  or  siisixrct  the  connection  between 
these  shafts  and  a  series  of  undcrjjrounci  workinjjs  long  since 
abandoned,  which  finally  led  into  the  plaintiff's  colliery. 

The  reservoir  itself  was  properly  constructed  by  competent 
engineers  and  contractors,  but  it  seems  to  be  admitted  (sec 
opinion  of  Bramwell,  H.,  3  II.  &  C.  791.  and  I»rd  Cairns,  L. 
R.  3  II.  I^  338,)  th<it  they  did  not  exercise,  so  f.«r  as  they  were 
concerned,  reasonable  carv  and  caution  in  taking  notice  of  the 
old  shafts  on  the  reservoir  site.  When  the  reservoir  had  been 
finished  it  was  partially  filled  with  water,  but  in  a  wcck*s  time 
one  of  the  shafts  in  the  bottom  gave  way  and  the  water  flowed 
out  of  the  reservoir  into  the  shafts  and  through  the  under- 
ground coal-working  to  the  plaintiff's  collief)-  which  was 
fltKxIcd  and  consequently  abandoned. 

It  being  admitted  that  the  defendant  was  pef-sonally  entirely 
free  from  fault,  the  ordinar>'  rule  of  law  would  be  that  the 
defendant  owed  no  duty  to  the  plaintiff  beyond  that  of  reason- 
able care,  which  would  be  a  question  for  the  jury ;  but  the 
decision  went  upon  the  ground  that  a  man  dealing  with  a 
dangerous  thing  like  a  reservoir  should  be  held  to  a  .stricter 
rule;  that  of  insuring  safety  to  his  neighbor  and  thus  the 
Court  substituted  an  absolute  duty  instead  of  a  fluctuating 
standard  of  prudence.     . 

The  Court  of  Kxchcquer  Chamber,  per  Blackburn,  J.,  gave 
judgment  for  the  plaintiff  on  the  following  ground  :  "  We 
think  tlmt  the  true  rule  of  law  is  that  the  person  who,  for  his 
own  purpose,  brings  on  his  land  and  collects  and  keeps  there 
anything  likely  to  do  mischief  if  it  escapes  must  keep  it  at  his 
peril,  and  if  he  does  not  do  so  is,  prima  facie,  answerable  for 
all  the  damage  which  is  the  natural  consequence  of  its  escape. 
Me  can  excuse  himself  by  showing  that  the  escape  was  owing 
to  the  defendant's  fault ;  or,  perhaps,  that  the  escape  was  the 
consequence  of  7*is  major,  or  the  act  of  God ;  but  as  nothing 
of  this  sort  exists  here  it  is  unnecessary  to  inquire  what  excuse 
would  be  sufficient.'* 

The  duty  of  insuring  safety  is  a  heavy  burden  and  bears 
hardly  on  the  innocent.  It  is,  therefore,  not  surprising  that 
Fletcher  v.   Rylands  has  not   been   uniformly  followed  in 
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America,  and  ctcn  in  Enj^land  numerous  exceptions  have  been 
made  by  the  Courts.  Thus,  in  Nichols  t*.  Marsland,  I«.  R. 
loVlx.  353,  2  ICx  D.  I.  nn  extraordinarily  violent  rain  storm 
broke  down  the  defendant's  embankment  or  dam  and  the 
rc*iuUin{;  damage  was  held  to  be  tlie  act  of  God.  And.  in 
Oirstairs  7\  Taylor,  L.  R.  6  Ex.  217,  a  rat  ^awcda  hole  in  a 
water  tank  and  the  water  daniag^etl  the  plaintiff's  goods. 
Kelly.  C.  B.,  said  the  accident  was  due  to  vis  Major. 

Now,  it  may  readily  be  said  that  the  act  of  the  defendant  in 
Sanderson's  case  comes  precisely  within  the  terms  of  the  rule 
in  Rylands  t*.  Fletcher.  The  water  in  Rylands'  reservoir 
flowed  there  naturally;  it  was  not  "broujvht**  there  but  merely 
allowc<)  to  accumulate.  See  3  H.  &  C.  786,  where  the  sUte- 
mcnt  is  made  in  argument.  So  little  importance  is  attached  to 
this  &ct  that  neither  the  reporters'  .statement  or  the  judges* 
opinions  mention  it.  So  the  coal  company  certainly  did  bring 
or  accumulate  on  their  land  a  thing,  to  wit:  Acid  and 
polluted  mine  water,  which  was  likely  to  do  mischief  if  it 
escaped,  and,  therefore,  in  the  language  of  the  rule,  was  at  his 
peril,  bound  to  keep  the  mischie\'0us  thing  in  bounds.  Indeed, 
as  the  judgment  of  the  Court  said,  th<it  is  so,  whether  the 
mischievous  things  were  beasts,  or  water,  or  filth,  or  stenches. 
And  the  illustration  of  the  damage  done  by  the  filth  in  a 
neighbor's  cess-pool,  which  poisons  the  water  of  a  well,  is  very 
close  to  the  case  of  the  pollution  of  a  water  course  by  means 
of  mine  water. 

Nevertheless,  it  would  .seem  that  the  illustration  used  in  the 
Jud^xncnt  of  the  Court  assimilated  too  closely  the  case  at  bar 
^o  tlie  case  of  an  ordinary  nuisance.  Pollution  of  air  or  water 
^  3.  nuisance  and  (so  far  as  occurs  to  the  writer)  nothing*else, 
^*^^  a  nuisance  is  something  well  known  to  the  law  and 
S^cyvcroed  by  ^miliar  rules.  The  damage  in  Rylands  tr. 
P'l^tehcr  was  certainly  not  a  nuisance  and  the  rule  laid  down  in 
"^  covki  not  have  been  intended  as  a  general  rule  for  cases  of 
'^^■3ance,  except  so  &r  as  to  indicate  that  the  defendant,  on 
^^^ovnt  of  the  hazardous  nature  of  his  operations  on  his  land,. 
^<iertook  and  would  be  held  to  the  obligation  of  an  insurer,. 
I^ast  as  he  who  comnuts  a  nuisance  is  bound  to  indemnify  his. 
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neighbor  a<;ainst  the  consequences,  it  beiti|;  no  answer  in  either 
case  to  say  that  due  dih'gcnce  han  been  obserx'eil. 

The  duty  enforced  in  Rylands  v.  Fletcher  is  a  duty,  not  onl\* 
to  guard  against  doing  damage  through  the  cxerci*ic  of  due  care 
and  diligence,  but.  in  certain  cases,  absolutely  to  prevent  it  by 
using  SHjfficicMt  cire.  But  under  what  circumstances  is  this  dut\* 
impfjsed  ?  Almost  an>thing  which  a  man  can  bring  on  his 
land  or  accumulate  there  will  do  mischief  if  it  escapes.  If  it 
be  said  that  the  rule  is  only  intended  to  apply  to  cases  where 
the  thing  brought  on  the  land  is  r>f  such  a  character  that 
there  is  danger  of  its  'breaking  loose  and  danger  of  its  doing 
harm  if  it  does  so ;  then  the 'question  would  seem  to  be  rather 
a  question  of  the  degree  of  care  or  diligence  tu  be  employed 
in  preventing  its  escape,  and  thus  to  be  determined  by  the 
negligence  of  the  defendant.  Perha[)s.  it  can  only  be  said  that 
where  the  act  of  the  defendant  is  manifestly  likely  to  cause 
damage,  a  stricter  rule  is  expedient  and  the  defendant  will  not 
be  allowcxi  to  .say  he  used  reasonable  care  or  due  diligence ; 
where,  from  the  nature  of  the  cas^,  to  quote  the  language  of 
Pollock  on  Torts,  the  judgment  of  fact  is  consolidated  into  an 
unbending  rule  of  law. 

Now  the  difficulty  which  exists  in  each  case  when  the 
question  of  negligence  is  submitted  to  a  jury  is  certainly  not 
less  than  in  formulating  such  a  principle.  It  amounts  merely  to 
.saying  that  while  negligence  is  the  absence  of  care  according 
to  the  circumstances,  the  omisiiion  or  conmiission  of  an  act 
which  a  prudent  and  reasonable  man  would  or  would  not  do : 
yet  that  the  Court  has  the  right  to  say  on  a  given  state  of 
facts,  that  no  prudent  or  reasonable  man  would  have  acted  in 
such  a  way.  Or,  as  a  court  cannot  send  a  ca-se  to  a  jury  on  e\'i- 
dcncc  disclosing  to  the  judicial  mind  no  proof  of  negligence ;  so 
a  jury  will  not  be  allowicd  to  find  the  defendant  guiltless  of 
negligence  which  the  judicial  mind  thinks  wa.s  proved. 

The  rule  laid  down  by  Blackburn,  J.,  according  to  which 
the  liability  of  the  defendant  grows  out  of  his  having  or  keep- 
ing a  dangerous  thing  on  his  land,  does  not  appear  to  have 
bctrn  entirely  satislactory  to  the  Lord  Chancellor  (Cairns),  for, 
ilthough  he  quotes  with  apparent  afiproval  tlie  judgment  of 
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HLickbum,  J.,  he  .^ubistitutcs  an  entirely  different  rule  of  his 
own.  in  which  the  criterion  of  ItabiUty  is  said  to  be  the  natund 
or  non-natural  user  of  his  land  b>'  the  defendant.  Perhaps 
the  l^rd  Chancellor  noticed  and  attempted  to  amplify  a 
instsagc  in  Blackburn,  J.s  jud^rnicnt,  in  which  he  speaks  of 
the  ddcndant  "  having  brought  something  on  his  own  propeit>' 
which  was  not  naturally  there,"  but  the  idea  of  natural  mu  of 
tke  toMd is  avowedly  the  Lord  CiianccUors  own.  Indeed,  it 
might  almost  seem  as  if  he  regarded  the  case  as  involving  only 
a  special  rule  respecting  adjacent  land  owners,  (see  Carstairs 
V.  Taylor.  L.  R.  6  Ex.  223.  where  one  of  the  judges  distin* 
guiidied  the  case  on  that  ground)  but  the  other  opinions  in 
Rylands  v,  Fletcher  certainly  are  of  far  wider  scope. 

The  rule  founded  on  the  natural  user  of  the  land  was  thus 
explained  b}'  the  Lord  Chancellor  (L.  R.  3  H.  L.  330): 
"The  defendants  might  lawfully  have  used  their  close  for  any  - 
puipose  for  which  it  might,  in  the  ordinary  course  of  the 
cmpk>>-mcnt  of  land  be  used,  and,  ^  in  wJtai  I  might  iarm  the 
natutal  tiscr  €f  that  land  there  had  been  any  accumulation  of 
watei  either  on  the  surface  or  underground,  and  if  by  the  opera- 
tion of  the  laws  of  nature  that  accumulation  of  water  had  passed 
iiflr  into  the  close  occupied  by  the  plaintiff,  the  plaintiff  could  not 
have  coni|>laincd  that  the  result  had  taken  place."  And.  again^ 
**  If  the  defendants,  not  stopping  at  the  natural  use  of  their  close, 
luid  desired  to  use  it  for  any  purpose  which  /  may  term  a  hoht 
natmrai  mu,  for  the  purpose  of  introducing  mto  the  close  that 
which  in  its  natural  condition  was  not  in  or  upon  it,  lor  the 
purpose  of  introduang  water  either  above  or  below  ground  in 
i]uantitk:s,  or  in  a  manner  not  the  result  of  any  operations  on 
or  under  the  land,  and  if,  in  consequence  of  their  doing  so,  or 
rn  consequence  of  any  imperfection  in  the  mode  of  their  doing 
so  the  water  came  to  escape  and  to  pass  off  into  the  close  of 
the  pUiintifT,  then  that  which  the  defendants  were  ckiing  they 
were  doing  at  their  fKril." 

This  expression, "  the  natural  user  of  ^  the  land,*'  thus  appears 
to  be  original  with  Lord  Cairns.  It  was  quoted  with  approval 
by  Lord  Blackburn  in  Wilson  v,  WaddeU,  L.  R.  2  App.  95 » 
and  Brett  and  Cotton,  L,  JJ.,  in  Iron  Ca  v.  Kenyon.  L.  R. 
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1 1  Ch.  Div.  783.  and  applied  to  mining,  which  waus  said  to  be 
a  natural  use  or  user  of  land. 

Fletcher  V.  Ryland>,  InHng  understood,  or  misunderstood, 
t<j  establish  the  rule  that,  where  the  owner  of  land  goes  be>'ond 
its  ** natural  user,"  or  makes  a  "non-natural use"  of  it,  he  acts 
at  his  )Kril,  and  is  liable  for  the  resulting  damage  caused  to 
his  neighbor  without  regard  to  any  question  of  his  negligence, 
the  Supreme  Court  of  Pennsylvania,  as  was  pointed  out  by 
the  author  of  a  very  thoughtful  note  to  Robb  v.  Carnegie,  3 1 
A.  1*  R.  X.  S.  p.  38,  has  gone,  in  Sanderson's  case,  to  the 
full  extent  of  holding  that  tlic  converse  of  this  rule  a|)plies. 
viz:  that  wherever  the  owner  of  land  makes  a  "natural  use" 
of  his  land,  he  is  not,  in  the  absence  of  negligence  or  malicious 
intent,  liable  for  the  diimage  which  necessarily  result  therefrom. 

The  Supreme  Court  of  Pennsylvania  found  as  little  difficulty 
in  holding  th-at  mining  was  the  "  natural  use  "  of  mining  land, 
as  the  English  Court  found  in  holding  that  a  reservoir  was 
non-natural.  Not  qnly  was  the  coal  naturally  in  place,  and 
mining  a  ''natuml"  use  of  the  land  (113  Pa.  |)p.  145-146). 
but  the  impurities  of  the  water  were  not  '*  artificial,'*  but 
*' natural"  (p|).  145  and  155)  and  the  discharge  of  the  water 
w;ls  by  way  of  "natural"  channels  (p.  147),  from  the  drifts, 
out  of  which  the  water,  by  the  mere  force  of  gravity, 
*'  naturally  **  flowed.  It  could  not  well  be  said  that  the  pump 
by  which  the  shaft  was  kept  free,  was  a  **  natural  instrument,** 
or  the  ditch  from  the  mouth  of  the  shaft  to  the  brook ;  but  it 
was  evident  to  the  Court  that  these  agents  were  necessary  to 
enable  the  **  natural  '*  force  of  gravity  to  act,  and  the  own^ 
to  make  the  **  natural  **  use  of  his  land. 

Said  the  Court,  113  Pa.  148:  **As  the  water  cannot  be 
discharged  by  gravity  alone,  it  must  neccsMriiy,  as  part  of  the 
process  of  mining,  be  lifted  to  the  surface  by  artificial  means, 
and  tlience  be  di-scharged  through  the  ordinary  natural  chan- 
nels for  the  draining  of  the  country.**  The  chain  of  *'  natural  *' 
causes  being  confes-sedly  broken  and  other  agents  "  necessarily" 
employed,  why  docs  not  the  language  of  Judge  Black  apply 
that  the  necessities  of  one  man's  business  cannot  be  the 
standard  of  another's  rights  in  a  thing  which  belongs  to  both: 
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24  Va.   p.  •  298.     The  use  of  the  pump  is  really  the  gist  oT 
the  case. 

With  great  deference  to  the  opinions  of  the  learned  judges 
quoted,  the  writer  is  constrained  to  say  that  **  the  natural  user 
oC  land  **  is  to  him  an  attracti\'e  but  ambiguous  form  of  words. 
It  means  ever>'thing  or  nothing.  In  one  sense,  every  (lawful) 
use  an  owner  makes  of  his  land  in  natural ;  in  another,  no 
use  can  be  natural  which  confessedly  alters  the  condition  of 
things  established  by  nature.  Natural,  in  one  sense,  b  merely 
expedient  or  proper,  or  in  accordance  with  what  we  term 
kmman  nature,  as  where  you  speak  of  mining  bdng  a  natural 
use  of  land,  simply  meaning  that  it  is  natural  for  the  owner  to 
get  what  he  can  out  of  it.  Natural,  in  the  other  sense,  is 
.  merely  according  to  the  laws  cff  nature.  If  mining>the  coal 
as  the  end  in  view,  be  *'  natural."  so  blasting,'  pumping  and 
draining,  as  the  necessary  means,  may  with  equal  justice  be 
uid  to  be  natural  also ;  but  this  employs  the  word  in  the  first 
sense.  The  force  of  gravity,  which  make|  the  polluted  water 
flow  dowm^-ards  is  '*  natural  '*  in  the  second  sense. 

Again,  if*  a  mine  owner  is  allowed  to  develope  his  mines 
because  he  is  making  a  "  natural "  use  of  his  land,  although 
that  use  *'  naturally**  results  in  polluting  the  stream  which  the 
in&rrior  owners  use  for  agricultural  aiKl  domestic  purposes, 
what  becomes  of  the  "  natural  use*'  of  his  land  by  the  agricul- 
turist?   It  would  be  hard  to  find  any  more  ancient,  better 
recognized  or  "natural**  use  of  land  than  that  of  pasturing 
cattle.    Why  is  die  miner's  natural  use  of  land  to  be  preferred 
to  the  agriculturist's  ?  And  why  b  not  the  latter  entitled  to  insist 
on  his  natural  use  as  well  as  the  other?    But  the  decision  in 
^ylands  v.  Fletcher  really  did  not  rest  on  any  such  criterion; 
H  merely  concerned  the  liability  of  one  who  brought  (or  suf- 
fcnd  to  accumulate)  a  manifesdy  dangerous  thing  within  his 
control,  and  the  Court  held  that  such  a  one,  when  the  danger- 
<^  thing  escapes  and  does  harm,  must,  as  a  matter  of  law, 
>""«cr  for  the  damage. 

It  may  be  remarked,  moreover,  that  *thc  decision  was  illus- 
^nXnl  by  the  cases  which  hold,  that  the  owner  of  cattle  is 
iHwiidiit  Ms  peril  to  keep  them  from  trespassing,  and  if  they 
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escape  and  do  damage,  the  owner  cannot  show,  by  way  of 
defence,  that  he  did  all  he  reasonably  could  to  keep  them  at 
home.  (Blackburn,  J.,  in  the  Exchequer  Chamber,  L.  R.  i  Ex. 
279.)  Yet  the  keeping  and  pasturing  of  domestic  cattle  is 
most  certainly  a  natural  use  of  land ;  and  this  illustration  is, 
from  Ijord  Cairns*  point  of  view,  mast  unhapfiy.  Again,  in 
Rylands  r.  Fletcher,  the  defendant  built  his  rescr\'jir  in  order 
to  avail  himself  of  the  water  power  for  use  in  his  mill :  whether 
it  be  called  a  reservoir  or  a  mill  dam,  does  not  seem  to  be 
important.  It  is  a  little  hard  to  see  why  the  owner  of  a  "  mill 
site,'*  who  constructs  a  dam  to  make  the  water  power  available, 
is  not  making  as  natural  use  of  his  land  as  the  mine  owner 
who  bores  a  hole  in  it  to  get  coal.  For  these  reasons,  it  would 
seem  that  Lord  Cairns  was  led  to  the  phrase  "natural  user,*' in 
view  of  the  fact,  that  in  the  case  before  him,  the  land  owner 
brought  on  his  land  something  ^.'hich  was  not  naturally  there, 
and  did  not  intend  that  the  kitid  of  use  had  any  necessaiy 
connection  with  Ibbility.  Indeed,  Lord  Cairns'  expressly 
quotes  the  opinion  of  Ju.sticc  Blackburn,  and  approved  the 
illustration  he  u.sed  as  to  escaping  cattle,  and  Lord  Cninworth 
followed  Justice  Blackburn's  opinion  as  correctly  stating  the 
law. 

With  the  correctness  of  tlie  ruling  in  Rylands  v,  Fletcher, 
we  are  not  now  specially  concerned.  The  decision  at  all 
events  appears  perfectly  just  on  its  facts,  the  difficulty  (and  it 
is  a  serious  difficulty)  is  to  bring  the  case  within  a  general 
rule  which  shall  at  once  be  neither  too  narrow  nor  too  broad. 
The  following  is  submitted  as  an  attempt  only,  and  is  probably 
no  great  improvement  over  the  language  of  Blackburn,  J. 

He  who  voluntarily  brings  or  suffi;rs  to  remain  under  his 
control  anything  likely  to  do  mischk^f,  if  it  escape,  must  keep 
it  under  control  at  his  peril.  Thus  stated,  the  rule  has  noth- 
,  ing  to  do  with  land  or  the  method  of  its  user.  The  defendant's 
liability  would  be  the  same  whether  he  kept  the  dangerous 
thin;;  on  his  Ian «  or  in  his  pocket.  If  a  man  handles  a  gun 
lie  nrist  not  let  it  go  off;  if  he  makes  a  plaything  of  a  snake, 
he  must  hold  it  last ;  if  he  accumulates  an  enormous  mass  of 
water,  he  must  keep  it  in  bounds.    The  ordinary  actions  of 
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mankind  arc  not  fraught  with  danger  to  his  fellows,  and  he  is 
only  bound  to  conduct  himiicir  with  the  ordinary  prudence  of 
a  reasonable  man :  his  extraordinary  acts  are  subject  to  an 
extraordinary  rule,  mere  prudence  is  not  enough ;  if  he  might 
have  in  any  possible  way.  prevented  the  evil,  he  b  bound  to  do 
so  and  is  liable  for  the  consequences  if  he  does  not  do  so. 
The  act  of  God,  for  which  no  one  is  responsible,  is  an  expres- 
sion which  originated  at  a  time  when  men  had  very  diflerent 
ideas  than  at  this  present.  We  mean  by  it,  vis  major ^  an 
una\'otdable.  overpowering  force,  tendering  control  impossible. 

Our  present  puipose  is  merely  to  show  that  the  case  did 
not  rule  Sanderson's  case  at  all ;  and,  secondly,  that  the  lan- 
guage of -l^rd  Cairns  as  to  natural  user  of  land  enabled  the 
Supreme  Court  of  Pennsylvania,  not  only  to  distinguish 
Fletcher  f.  Rylands,  but  also  to  adopt  as  law  the  converse  of 
Lord  Cairns*  dictum,  and  say  that  no  one,  in  the  course  of  the 
natural  user  of  his  land,  is  liable  for  damages  caused  thereby. 

In  Robb  V,  Carnegie.  145  P^  324  (1891),  the  question 
of  the  natural  u.ic  of  land  was  considered.  The  plaintiff  was 
a  &rmer,  the  defendant  a  neighbor,  who  erected  coke  ovens 
on  his  adjacent  land.  In  an  action  of  trespass  on  the  case  it 
was  proved  that  the  smoke  and  exhalations  from  the  ovens 
killed  the  vegetation.  Tlic  defendant  urged,  amongst  other 
things,  that  he  was  engaged  in  a  lawful  business,  had  selected 
a  judicious  location  (or  it  and  operated  it  without  negligence 
or  malice  in  a  sedudcd  place,  where  as  few  people  were  incon- 
venienced as  possible,  and  coasequemly  the  injury  was  the 
natural  and  necessary  result  of  the  development  by  the  owner 
of  the  resources  of  his  land,  as  in  Sanderson's  case.  A  heavy 
verdict  was  given  fer  the  plaintiflTand  the  Supreme  Court  re- 
versed on  the  question  of  damages ;  while,  on  the  merits,  the 
court  <listinguished  Sanderson's  case  as  having  no  application. 
"The  coal  company,"  said  Justice  Williams,  speaking  of 
Sanderson's  case,  "  was  U9ing  its  own  land  in  the  only  manner 
practicable  to  it.  The  harm  done  thereby  to  others  was  the 
least  tn  amount  consistent  with  the  natural  and  lawful  use  of 
its  own.  If  this  use  was  to  be  denied  to  the  coal  company, 
because  some  mjury  or  inconvenience  to  others  was  unavoid- 
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nblc,  then  the  result  would  be  practical  confiscation  of  the 
coal  lands  tor  the  benefit  of  householders  livin«;  on  lower 
ground.  liut  the  defendants  '*  (in  Robb  r.  Came^^'e),  '*  are 
not  devclopini;  the  minerals  in  their  land  or  culti\'ating  its 
surface.  They  liavc  erected  coke  ovens  upon  it  and  arc  en- 
(;a^*d  in  the  manufacture  of  coke.  Their  selection  of  this 
site,  rather  than  some  other,  is  due  to  its  location  and  to  their 
ctinveniencc,  and  has  no  relation  to  the  character  of  the  soil, 
or  to  the  presence  or  absence  of  underlying;  minerals.'*  And 
the  question  was  left  o|)cn  *'  whether  one  whd  mines  coal  or 
|K'trnleum  or  lead  on  his  own  land,  has,  by  virtue  of  that  (act 
alone,  a  ri(;ht  to  manufacture  or  refine  such  product  on  the 
tract  from  which  it  was  obtained  under  circumstances,  which 
would  prevent  its  manufacture  or  render  him  liable  in  damages, 
if  he  manufactured  on  some  other  tract.** 

Yet  it  would  seem  that  a  fair  application  of  the  principles  of 
Sanderson's  case  would  result  in  an  affirmative  answer  to  this 
question.  It  is  quite  as  "  natural  *'  to  burn  the  coal  ^nd  convert 
it  into  coke  as  to  mine  it ;  and  as  natural  to  pollute  a  neigh- 
bor's farm  with  the  fumes  of  gas  as  to  pollute  his  stream  with 
the  acid  water. 

I'erhaps  it  would  have  been  better  for  the  Supreme  Court 
in  Sanderson's  case  to  have  adopted  Justice  Paxson's  sugges- 
tion in  his  dissenting  opinion,  when  the  case  first  came  before 
the  Court  that  the  rule  of  the  Knglish  cases  as  to  riparian 
rights  was  not  adapted  to  the  mining  region.s  of  Pennsylvania. 
Indeed,the  case  was  interpreted  by  the  lower  Court  in  Collins 
V.  Chartter's  Valley  Gas  Co.,  1 31  Pa.  p.  1 51-2,  from  this  stand- 
point :  "  In  the  Sanderson  case  the  property  of  the  coal  com- 
pany could  not  be  used  without  fouling  the  water ;  the  great 
public  interests  and  the  private  rights  of  mining  could  not  be 
.sacrificed  to  preserve  the  inferior  right  and  interest  of  the  lower 
proprietor.  The  reason  for  the  general  rule  failed,  and  the  rule 
was  not  followed.** 

In  the  very  recent  case  of  Hauck  v.  Pipe  Line  Co.,  Limited, 
153  Pa.  p.  366  (1893),  the  defendant  transported  oil  in 
their  pipe.  The  oil.  escaped  from  their  pipes,  percolated 
through  the  ground  and  found  its  way  into  the  plaintiir's 
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sprin«^.s  and  land,  destroyed  the  fish  and  cau^scd  hcav}*  damage. 
The  Court  held,  in  an  action  for  dmiagcs,  that  the  question 
«ka.H  not  one  de|K*ndin^  upon  the  ne^^ligence  of  the  defendant, 
but  merely  one  of  nuis;uice.  The  defendant  argued  that  San- 
dersfHi'ii  case  applied,  but  the  Court  held  that  it  did  not,  be- 
cauNc  the  oil  was  brought  from  a  distance,  and  the  injury  was 
not.  in  any  ^icnse,  occasioned  by  the  *'  natural  and  necessary 
de\x*lopment  of  the  land  "  owned  by  the  defendant ;  and  the 
distinction  was  carefully  drawn  between  a  damage  resulting  on 
one  hand  from  such  **  natural  and  necessary  dexTlopment/' 
and  on  the  other  hand  from  "  the  character  of  some  business 
not  incident  and  necessary  to  the  land  or  the  minerals  or  other 
substances  lying  within  it." 

In  the  Union  Water  Co.  v.  Enterprise  Oil  Co.,  38  Pitts. 
Leg.  Journal,  159  (1890).  the  Common  Pleas  of  Beaver 
count)'  applied  Sanderson  r.  Coal  Company  to  the  case  of  an 
oil  company,  which,  in  pumping  its  oil  well,  brought  to  the 
surface  a  large  quantity  of  salt  water  mingled  with  the  oil. 
The  salt  water  .stnkmg  to  the  bottom  of  the  recei\4ng  tank  by 
reason  of  its  greater  gravity  was  allowed  to  flow  away,  finally 
seeking  its  level  in  a  stream,  the  water  of  which  was  rendered 
unfit  for  its  ordinary  use.  The  Court,  following  Sanderson  s 
case,  refused  an  injunction  prayed  for  against  the  oil  company. 

The  writer  belie\'es  that,  in  Sanderson's  case,  substantial  jus- 
tice was  reached  in  the  decision.  ^Vhether  the  reasons  are 
sound  IS  another  question,  and  it  is  frequently  easier  to  reach 
a  right  conclusion  than  to  give  the  right  reason  for  it. 

By  way  of  suggestion,  it  may  be  .submitted:  First,  the 
Supreme  Court  should  have  permitted  it  to  be  shown  that  the 
custom  of  the  mining  regions  established  an  exception  to  the 
ordinaf>'  rule  of  law.  There  were  many  cases  cited  on  the 
argument  to  this  eflect,  some  of  which  are  to  be  found  in  1 13 
Pa.  141.  A  few  others  are:  Morton  v.  Solambo  County,  26 
Cal.  527 ;  StoRe  9.  Bumpus,  46  Cat.  218;  Magor  v.  Chad- 
wick,  If  A.  &  E.  $71 ;  Snow  v.  Parsons,  28  Vt  459,  and 
Prentice  v.  Geiger,  74  N.  Y.  34I . 

Custom  b  the  life  of  law.  It  is  founded  on  what  the  mass 
o(  the  people  instinctively  recognize  as  just  and  what  they 
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know  to  be  advantageous  on  the  whole  to  their  own  interests. 
If  fairly  proved,  why  may  not  the  universal  custom  of  the 
mining  regions  or  tlic  oil  regions  establish  the  law  for  those 
places,  however,  diflerent  that  may  be  from  the  rules  adapted 
to  a  purely  agricultural  country?  The  torrid  climate  of 
India  requires  the  storing  up  of  large  quantities  of  water  for 
use  in  dry  seasons,  so  when  the  reservoir  of  the  Zemindar  of 
Car\'atenagarum  burst  and  injured  the  railway  line,  Fletcher  ?'. 
Rylands  was  held  not  to  apply,  and  one  of  tlic  reasons  given 
was  because  the  reservoir  was  a  public  necessity  maintained 
in  accordance  with  tlie  universal  custom  of  the  country :  I« 
R.  I  Ind.  Ap.  364. 

It  is,  perhaps,  worth  while — ^though  this  review  has  alreaily 
taken  more  space  than  at  first  intended — ^to  reproduce  on  this 
|M>int  the  argument  made  before  the  Supreme  Court  based 
upon  the  cases  maitioned. 

In  Carlyon  r.  levering,  1  II.  &  N.  784,  above  cited,  a 
custom  to  discharge  into  a  stream  the  waste  product  of  the 
nit'nes  in  the  Stannaries  was  sustained.  The  Court  said :  *'  We 
do  not  see  that  this  has  a  tendency  to  destroy  the  plaintiff's 
land  or  exclude  the  plaintiff  from  the  use  of  the  land,  excq>t 
to  a  partial  extent.  We  think  that  the  custom  alleged  is 
sufRdently  definite  and  is  not  unreasonable.  It  is  possible 
more  stuff  from  the  mine  may  come  down  at  one  time  than  nt 
another,  but  that  does  not  show  that  the  custom  is  tmd.  We 
think  that  it  is  to  be  confined  in  use  to  the  necessary  working 
of  the  mine." 

In  Rogers  v.  Brenton,  10  Q.  H.  26.  the  Court  recognized  tlic 
validity  of  a  custom  to  tike  up  tin  mines  in  the  following 
language:  "The  mine  is  parcel  of  the  soil,  the  ownership  is 
in  the  owner  of  the  .soi!,  but  it  is  a  parcel  which  to  discover 
and  bring  to  the  surface  may  ordinarily  require  capital,  skill, 
enterprise  and  combination,  which,  while  in  the  bowels  of  tlie 
earth,  is  wholly  useless  to  the  owner  as  well  as  to  the  public, 
and  the  bringing  of  which  into  the  market  is  eminently  for  the- 
benefit  of  the  public.  If,  therefore,  the  owner  of  the  soil 
cannot,  or  will  not,  do  this  for  himself,  he  shall  not  be  allowed 
to  lock  it  up  from  the  public,  and.  therefore,  in  such  case  .  .  .^ 
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any  tinner,  thai  is,  any  man  employing  himself  in  tin  mining, 
may  secure  to  himself  the  right  to  dig  the  mines  uncler  the 
lind,  rendering  a  certain  portion  of  the  produce  to  the  owner 
of  the  soil."  And  the  Court,  though  styling  this  custom  ''a 
strong  invasion  of  the  rights  of  ownership,"  said :  **  There 
can  be  no  doubt  that  it  is  most  reasonable,  fulfilling  every 
requisite  of  a  good  custom." 

In  Calilbmia  precisely  similar  reasoning  has  been  adopted. 
In  that  State  the  public  interests  depended  upon  the  develop- 
ment of  the  gold  mines,  which  constituted  a  large  portion  of 
the  natural  resources  of  the  country.  The  courts  there  have 
always  recognized  the  fact  that  the  mining  customs,  which 
originated  from  the  exigencies  of  the  case,  were  valid  as 
prescribing  the  rule»  of  mining  in  particular  localities.  They 
*were  necessary,  because  in  no  other  way  could  mining  be 
carried  on  successfully.  They  were  proper  and  reasonable, 
because  established  by  those  who  were  most  competent  to 
decide  the  question.  Any  one  who  discovered  a  lode  or  vein 
of  ore  located  it  by  posting  a  notice  on  his  claim.  That  gave 
him  a  title  against  ever>'body  else.  In  minor  points  every 
locality  had  its  particular  usage,  and  these  were  always 
sustained.  In  Morton  v.  Salambo  Co.,  26  Cal.  527,  it  was 
held  that  where  any  local  mining  customs  exist,  controversies 
affecting  a  mining  right  must  be  solved  and  determined  by  the 
customs  and  usages  of  the  bar  or  diggings  embracing  the 
claim  to  which  such  right  is  asserted  or  denied,  whether  such 
customs  and  usages  are  written  or  unwritten.  In  another  case 
the  local  custom  of  the  diggings  required  every  man  to  work 
his  claim  two  days  in  every  ten,  from  May  to  November. 
Fail  jre  to  do  so  worked  a  forfeiture  of  the  claim :  Packer  v, 
Heaton,  9  Cal.  568 ;  Strang  v.  Ryan,  46  Cal.  35 ;  SL  John 
V.  Kkki,  26  Cal.  264.  So,  in  Colorado, in  theearly  settlement 
of  the  territory  the  location  of  mining  claims  was  regulated  by 
the  local  usages  and  customs  of  the  district:  Sullivan  v. 
Hcnse,  2  CoL  424.  These  mining  customs  acquire  validity 
from  the  acquiescence,  of  the  people:  *  Harvey  p,  Ryan,  42 
Cat.  626.  The  mtner^s  right  comes  from  the  mere  appropri- 
atk»  of  the  claim,  made  in  accordance  with  the  mining  rules 
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and  customs  of  the  vtdna^:  Gore  v.  McHraycr,  i8  Cal. 
582:  Colman  v.  Clements,  23  Oil.  245.  The  law  is  the  same 
in  Nevada:  Orcamuno  7^  Uncle  Sam  Co.,  1  Nev.  21$; 
Mallett  V.  Uncle  Sam,  i  Ncv.  188. 

This  question  l^as  also  been  considered  in  the  Supreme 
Court  of  the  United  States.  Mr.  Ju.stice  Field,  in  Atchison  v, 
Peterson,  20  Wall,  507,  stated  the  law  very  clearly  on  page 
510:  *' By  the  custom  which  has  obtained  among  miners  in 
the  Pacific  Sutcs  and  Territories,  where  mining  for  the 
precious  metals  is  had  on  public  lands  of  the  United  States, 
the  first  appropriator  of  mines,  whether  in  placers,  veins,  or 
lodes,  or  of  water  in  the  streams  on  such  lands  f6r  mining 
purposes,  is  held  to  have  a  better  right  than  others  to  work 
the  mines  or  use  the  waters."  "As  respects  the  use  of  water 
for  mining  purposes,  the  doctrines  of  the  common  law,* 
declaratory  of  the  rights  of  riparian  owners,  were,  at  an  early 
day,  after  the  discovery  of  gold,  found  to  be  inapplicable,  or 
a|)plicable  only  in  a  ver>-  limited  extent,  to  the  necessities  of 
miners,  and  inadequate  to  their  protection.'*  Afler  stating  the 
custom  in  the  Pacific  States  as  to  appropriation  of  the  streams 
for  mining  purposes,  Mr.  Justice  Field  says:  "So  the  miners 
on  tlK  public  lands  throughout  the  Pacific  States  and 
Territories,  by  their  customs,  usages  and  regulations,  every- 
where recognized  the  inherent  justice  of  this  principle,  and  the 
principle  itself  was  at  an  early  period  recognized  by  legislation 
and  enforced  by  the  courts  in  those  States  and  Territories : 
Irwin  V.  Phillips,  5  Cal.  140." 

In  Snow  V,  Parsons,  28  Vt.  459,  the  reasonableness  of  the 
use  of  a  stream  by  the  upper  riparian  owner  was  held  to  be  a 
question  of  fact,  to  determine  which  testimony,  showing  the 
uniform  usage  of  the  country,  was  admissible.  The  ofler  in 
that  aisc  was  to  show  that  it  had  been  the  universal  and 
uniform  custom  and  practice  to  discharge  the  spent  bark  of 
tanneries  into  the  streams  on  which  they  were  situated  ever 
since  the  country  was  first  settled,  and  that  dam  owners 
situated  below  on  the  streams  had  never,  so  for  as  witnesses 
knew,  disputed  the  right  to  do  so  until  now ;  that  tanneries 
could  not  be  conducted  at  any  profit  without  that  means  of 
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disposing  of  their  spent  bark,  and  that  the  withholding  such 
use  of  the  strcain  from  tanners  would  have  excluded  that 
branch  of  industry  from  the  State ;  and  that. the  same  custom 
and  practice  had  uniformly  prevailed  in  all  the  States  of  New 
England.  It  was  admitted  by  defendant  that,  prior  to  1844, 
there  was  no  tannery  on  this  particular  stream  and  this  suit 
was  brought  about  ten  years  afterwards.  Judge  Redfield  said, 
the  question  "must  be  determined  upon  general  principles 
applicable  to  the  entire  business  of  tanning,  and  the  importance 
of  discharging  its  waste  materials  in  this  mode  and  the 
probable  inconvenietice  of  those  below.  ...  It  seems  to  me  the 
nniibrm  custom  of  the  country  for  generations  would  be  of 
some  significance  in  determining  its  reasonableness.  A  uniform 
general  custom  upon  this  subject  ought,  upon  general 
principles,  to  have  a  controlling  force.'* 

An  analogous  custom  in  booming  logs  is  considered  in 
Saunders  v.  Clark,  106  Mass.  3JI. 

And  in  Stone  v.  Bumpus,  46  Cal.  218,  a  local  custom  was 
allowed  to  be  shown  by  which  the  owner  of  a  mining  claim, 
comprising  the  bed  of  a  caAon,  was  allowed  to  erect  a  dam 
across  the  bed  of  the  cai\on  to  enable  him  to  work  the  same, 
even  if  other  mining  claims  on  the  same  caflon  of  subsequent 
location  became  thereby  flooded. 

Custom,  in  this  sense,  is  merely  the  tadt  recognition  of  the 
general  advantage  or  necessity  of  certain  things  usually  done, 
and  which  the  common  sense  of  the  neighborhood  recognizes 
as  proper  and  right  It  is  probably  some  such  thought  which 
underlies  the  expression  "  the  natural  user  of  the  land/'  be> 
cause  whatever,  is  usual  and  customary;  that  which  "every- 
body does  "  becomes,  in  a  sense,  natural.  Plowing  is  not  a 
**  natural  "  use  of  land  in  that  the  natural  character  of  the  land 
b  destroyed,  but  it  tf  natural  in  that  everybody  knows  that  if 
agricukure  is  to  be  carried  on  at  all,  that  is  the  way  to  da 
Yet  the  plowing  of  land  and  the  cutting  down  of  trees  to  per- 
mit plowing  to  be  done  may,  and  often  docs,  result  in  serious 
changes  in  the  character  of  the  streams.  The  Zemindar's 
reservoir  was  ''natural"  in  India  because  authorized  by  cus- 
tom, and,  as  was  said  "the  onlypotMble  mode  of  natural  use." 
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But  in  Ent^land  the  conditions  of  life  were  so  different  that 
Rylands*  reservoir  was  merely  an  unusual  structure  threatening 
extraordinary  danger. 

In  the  second  place,  it  was  urged  with  some  confidence,  be- 
fore  the  Supreme  Court,  that  Sanderson's  case  involved  at  most 
a  question  of  nuisance  and  was  to  be  governed  by  the  rules 
applicable  to  that  branch  of  the  law.  The  language  of  Ijord 
Cransworth  was  quoted  from  St.  Helen's  Smelting  Company  v. 
Tipping,  II  H.  I*  642 :  "  I  well  remember  trying  a  case  in 
the  county  of  Durham,  where  there  was  an  action  for  injury 
arising  from  smoke  in  the  town  of  Shields.  It  was  proved 
incontestably  that  smoke  did  come  and,  in  .some  degree,  inter- 
fere with  a  certain  person,  but  I  .said:  '  You  must  not  look  at 
it  with  a  view  to  the  question  whether  abstractedly  that 
quantity  of  smoke  was  a  nuisance,  but  whether  it  was  a  nuis- 
ance to  a  person  living  in  the  town  of  Shields.*  ** 

And  so,  in  Pennsylvania,  the  above  language  was  quoted 
with  approval  in  Rhodes  v,  Dunbar,  S7  Pisu  287 ;  and  again 
in  Huckenstine's  Appeal,  70  PSi.  102.  In  the  latter  case 
the  Court  said :  "  The  properties  of  the  plaintiflfand  defendant 
lie  adjoining  each  other  on  the*  hillside  overlooking  the  city, 
whose  ex'ery-day  cloud  of  smoke  from  thousands  of 
chimnc>'s  and  stacks  hangs  like  a  pall  over  it,  obscuring  it 
from  sight  This  .single  word  describes  the  characteristics  of 
this  city ;  its  kind  of  fuel ;  its  business  the  habits  of  its  peo- 
ple and  the  industries,  whk:h  give  it  prosperity  and  wealth. 
The  people  who  live  in  such  a  city  or  within  its  sphere  of  in- 
fluence do  so  of  choice,  and  they  voluntarily  subject  them- 
selves to  its  peculiarities  and  its  discomforts  for  the  greater 
benefit  they  think  they  derive  from  their  residence  or  their 
bu.siness  there." 

If,  then,  a  nuisance  is  a  question,  not  only  of  the  thing 
done,  but  of  the  place  where  and  circumstances  under  which 
it  is  ctone ;  if  persons  in  a  populous  manufacturing  town  have 
to  put  up  with  poisonous  vapors,  why  should  not  persons  in 
Scranton  have  to  make  the  best  of  it  when  the  surfiice  streams 
are  polluted  by  the  drainage  from  mines,  from  the  like  of  which 
the  whole  neighborhood  hj»  derived  its  wealth  and  prosperity? 
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IMIM.IKI>  WAKK.\NT1F>   IN    A    LEASE. 


Dkfartmkxt  of  property. 


KDIToa>lir-CHIKV, 

HON.  CLKMBNT  I'BNROSR. 

Awbtcdby 

Alfrbd  Ramsn  Haig.      Wiujau  a.  Davis.     JosBmi  T.  TAVidOa. 


Mnixis  V.  Bkown.*     Sri*KP.ME  Ohkt  nv  Penxsvlvania. 


•     Ltttse—iyamiHiy  as  to  Coudition  of  tiotue. 

"Where  one  leases  a  hmne  ami  lot  of  j^nml  for  a  tenti  of  yeare,  there 
it  m>  im|ilie<l  warranty  oil  the  part  of  the  leaMn-,  that  the  house  is  habit- 
nlfle.  and  fit  to  dwell  in,  even  though  tlie  situation  of  the  house  is  such 
that  it  could  not  be  used  for  anything  else  than  a  dwelling  house ;  and  an 
aflidavit  of  defence  to  an  action  for  rent,  which  niaVcs  only  this  defence, 
in  insufficient. 

IMPURH  WaRKANTIKH  IX  A   LRA.sk.      HARlTAHUt  CONDITION. 

DwRLLixG  Horsp.. 


The  atiove  caM*  finally  settles  the 
law  in  Ffennsytvania  on  the  ques- 
titm  involve<l,  if.  imlecd.  it  liatl 
not  been  practically  settle^l  liy  {vre- 
vious  decisions,  sec  tw/hi.  Habitable 
coiMlition  is  not  implied  in  the  lease 
of  a  dwelling  house.  A.  may  rent  a 
house  from  B.  for  five  >'eara,  and 
the  <lay  after  fiiNl  it  uninhatntable 
by  reason  of  its  faulty' construc- 
tion, >'et  A.  lias  to  pay  the  rent  for 
the  term.  The  rule  eattai  emp- 
tor  applies.  Tlterc  is  no  escape, 
because  there  is  no  implied  war- 
ranty that  tlie  house  was  habitable. 
This  b  in  accordance  with  the  pte- 
vions  trend  of  decisions  in  the 
Sute :  See  Wheeler  p.  Ctawfonl,  86 
I*a.  .V7*  The  opinion  of  Judge 
Woodward,  in  Carson  p.  Godley, 
a6  Pa.  117;  Mooie  v.  Weber, 
71   Ph.  4*9.  P«»ICe  43*;    Ban»   P. 

•  157  Pi». 


Wilson.  I  Crum.  (Pa.)  joj ;  Haxlett 
I'.  Powell,  6  Casey,  997.  As  we 
shall  see,  is  in  accordance  with 
the  genera]  drift  of  authority  in 
tlte  United  SUtes.  It  is  not,  how- 
e\'er,  on  the  exact  point  involved, 
as  the  law  of  Bnglnnd.  We  will  firat 
trace  the  Bnglish  authorities  on 
the  subject. 

As  long  ago  as  181 1,  Uml  Mans- 
PIRLD  decided  tlie  case  of  Baker  v. 
Iloltpcafrell,  4  Taunt,  44.  This  was 
an  action  for  lent.  The  premises 
in  question  had  been  let  for  one 
year.  Sluntly  after  the  fini  quar- 
ter's rent  had  been  paid,  the  bouse 
1%-as  burnt  down.  It  was  held  that 
tlie  tenant  had  to  pay  tlie  rent  for 
the  remainder  of  the  iem.  The 
ground,  on  which  I/xd  Ma]ISPIRU> 
put  the  decision,  was  one  pccnliar 
to  the  common  law.    The  dvil  law 
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«-fialil  hiix-v  Itmkrtl  al  the  WaW  A» 
a  omtract.  lloiiiK  ;«>,  th«  4Ur»ti«»n 
wuak!  hr  nvcmiMuily  AecMetl  in 
fiiTcir  ot  the  tenant.  He  liact  1tra«e«l 
a  pafticnlar  thing,  i.  r.,  a  bouMr, 
•ad  the  boiuw,  tlie  nibicct  nuittrr 
of  the  contract,  ha«l  iliMp|)casvd. 
The  cuntriM.'t  ^-^s  neceMiarily  ter- 
ninatrd.  But  Uml  MAIISVIKI.D 
atlvaiiccd  at  the  queaticMi  from  the 
ilainlpotiit  of  the  EnKlinh  law  ot 
real  pfopeftjr.  What  waa  rented 
vat  not  the  hooie  bat  the  land. 
•*Theland/>  he  lava.  "ia  itiU  in 
cnsteaee.  and  there  waa  no  offer 
on  the  part  of  the  defendant  to  de- 
liver it  np.  The  landkml  coukl 
not  enter  to  rebuild.*'  While 
Judge  HEATH  adtia,  on  thta  hwt 
point,  "  the  defendant  miKht  haw 
rriNiilt  at  any  period  of  the  term, 
wheieaa  tlic  Umlkml  would  have 
been  a  trciipa»er,  if  lie  enterr«l  for 
thar  purpoNe."  Thin  waa  jcood 
ksipc  firom  the  point  of  view  Uken, 
but  the  afaausility  of  telling  the  ten- 
ant, who  waa  liable  to  be  turned  out 
vitbsn  a  twelfth  month,  that  becauae 
he  could  build  a  new  liouae  for  the 
benefit  of  hia  landlord  and,  there- 
fan,  niutft  pay  lent,  ia  evident. 
It  ttMiiil  by  Jimtice  IlBATH  that  the 
cane  luul  oftm  U'cn  ilrciiled  liefore 
at  mist  ^rims,  tluniKh  thia  in  the 
iinit  rrportetl  deciidun.  Tlie  «le- 
ftmtbint  evidently  knew  his  caiitf 
va*  hopelcai,  for  he  had  appeale<l 
for  relief  to  LonI  Eluon  (Holtii- 
saflell  r.  Baker,  18  Vca.  1 16).  But  un- 
like the  life  tenant  in  poiieaaion, 
the  IcflKc  la  not  a  fiiTorite  with  the 
Chancellor,  m  the  bill    waa   dia- 


The  law  of  thia  counto*.  unlike 
the  Engliifa  law,  except  where 
ahcivd  by  rtatnie  ati  in  Ohio  and 
Illinois,  hM  followed  thia  leading 
CMe. 

After  all,  there  ia  aoniething  to 


br  Miid  for  tlir  comuMm  law  rule. 
Tlie  liurtiini;  of  the  hiKiiie  ia  the 
filttltof  neither  party  to  the  con- 
tract. It  ia  aa'fiiir  thatitahould 
fall  on  the  tenant  aa  on  the  land- 
lonl.  Had  equity  interfered,  it 
might  have  dividetl  the  Iom.  r»- 
quiring  the  tenant  to  pay  lialf  the 
fvnt. 

As  we  lia\*e  said,  the  decision  in 
tlin  fim  Rngltsh  case  U  unrloubt- 
edly  still  law  on  tlie  |Mrint  involvetl 
both  in  Bngtand  ami  America. 
Wlitftv.  howe^-er.  the  pnrmiica  be- 
come uninhalnUble.  tlirough  a  de- 
fect existing  at  tlie  time  of  the 
lease,  the  English  dedsiona  cannot 
be  motle  to  agree  with  tlie  reason- 
ing  of  Lunl  MAXsyiKLD  or  with 
the  Pennsyh-ania  caae. 

In  18JS,  the  case  of  Edwanls  p. 
Btberington.  Ry.  %  Moody,  11, 368, 
came  up  for  <1ecision.  It  appeared 
that  the  walla  of  the  house,  for 
rent  of  which  tlie  action  waa 
brought,  were  in  a  dilapidated  con- 
tlition.  The  <lefendant,  who  had 
occupied  the  house  as  tenant  from 
year  to  year,  finding  tliat  the 
house  WHS  unsafe,  left  it.  The 
landlonldid  not  accept  a  release 
for  some  time.  The  question  in* 
volvvd  w:ui  wlietlier  tlie  lamllonl 
cottkl  demaml  rent  ftum  the  time 
tlic  ilefvtMbiiit  luid  quittetl  the 
liremisira  to  tlie  date  when  he  had 
finally  agreed  to  accept  them  fnmi 
the  tenant.  Lord  Chief  Justice 
AbwitT  cliargc<l  the  jury  that  it 
waa  for  them  to  say  whether  such 
serious  reasons  for  quitting  existed 
in  the  case,  as  would  exempt  the 
defemlant  ftom  the  demand  on  the 
ground  «>f  his  luving  no  bemejldtti 
air  a»d  ocat^iioH  of  the  prem- 
ises ;  ami  that,  through  no  ftult  of 
hia  own,  but  through  the  firah  of 
the  plaintiff,  who  ought  to  have 
Ukcn  care  that  the  premises  should 


Ii6 


IMPLIED   WARRANTIES    IN    A    LKASK. 


have  been  in  Mich  a  KUte  m  to  con- 
ttniae  unrfttl  to  the  dcfviKlant,  the 
houar  tiecfimc  unfit  for  um.*.  The 
verdict  wan  for  the  flofrivlnnt. 

Prom  tlie  fimt  of  the  report  of 
this  cane,  there  ift  no  way  in  which 
it  ca«t  tic  reconcilcfl  with  tlie  prin« 
ciple  enunciated  in  Baker  r. 
Iloltpocaflell.  Lond  Chief-  Juiitice 
AnuciTT  ReenM  to  advance  towarrla 
the  rioenlion  front  an  entirely  dif* 
fercnt  utamlpoint  tluui  that  taken 
by  I^onl  Manspiklo.  He  look* 
at  the  lease  an  he  would  at  a  con- 
tract for  icoods  and  chattels,  and 
asks  whether  there  has  been  any 
henefidat  use  and  enjoyment  by 
the  tenant.  In  his  mind,  the  bene- 
ficial luic  and  enjoyment  waa  the 
essence  of  the  contract.  In  L.ord 
Manskikld'S  mind,  the  question 
seems  to  tiave  been  simple  whether 
tlie  tenant  had  t)een  jd^en  control 
ofa  certain  portion  of  the  carth^a 
surface,  the  (act  that  the  lease 
really  contemplated  the  occupation 
of  a  house  Ijeing  left  out  of  consid- 
eration. 

The  next  cose,  tlwt  of  CoUina  f. 
Barrow  (1831),  I  M.  &  R.  iia,  de- 
porta,  if  anything,  still  farther  from 
the  case  «>f  Baker  r.  Holtpcaflell. 
There  the  defemlant  took  the 
house,  the  rent  of  which  waa  in 
qQe8tion,ttnder  a  written  asrccment 
by  which  he  waa  to  occupy  for 
three  yearn  and  to  keep  the  prem- 
ises in  a  tenantabte  comlition.  He 
had,  in  lact,  quited  the  premises 
without  notice  at  the  expiration  of 
the  first  six  moiitlis.  The  defen- 
dant sakl  that  the  house  waa  unfit 
for  habitatkm  for  want  of  siifiicient 
drainage,  whereby  it  became  nn- 
wholeaome,  noisome  and  oflTenaive. 
Boron  Bailby,  in  hia  decision 
rrnarked:  ** I  do  not  sec  that 
^he  fact  of  the  tenancr  ia  thia 
^se,  being  under  a  written  agree- 


ment, is  m.itffial.  In  any  case, 
the  ti'n.int  \»  liuund  tn  iny  rent 
during  thf  time  for  which  he  has 
Contmctr«l,  utilrws  he  mtisfies  the 
jur}*  tlmt.  under  the  circumstinces^ 
he  was  justified  in  quitting.  I 
think,  liOH-ever.  that  in  point  of 
law  he  will  tie  frxfcrl  from  tits  ol>- 
lif^tion  to  reside  on  the  premises, 
if  he  makes  out,  to  the  satisfaction 
of  the  jury,  th.tt  the  premises  were 
noxious  and  unwholesome  to  re- 
side in,  and  that  this  stite  arose 
from  no  default  or  nei^lect  of  his 
own,  tnii  fntni  snitiithinK  over 
which  he  Itad  no  control,  except  at 
an  extravagant  and  unreasonat>le 
expense.**  The  hotise  in  this  case 
was  practically  uninhat>itable  until 
a  sewer  was  liuilt,  aixl  the  court 
held  that  the  tenant  w*as  not  txmnd 
to  tnitld  a  sewer,  and  if  the  land- 
lonl  did  not  1>uild  it.  the  tenant 
coultt  irove  out  and  tcnninate  the 
lease.  In  the  sutiscquent  case  of 
Anlen  r.  Pullen,  10  M.  &  W.  3s  r, 
it  is  intimatett  tttat  the  report  of 
the  case  of  Collins  i\  Barrow  is 
not  complete,  and  that  it  is  possi- 
ble tltere  existed  an  express  stipu- 
lation on  tlie  part  of  the  landlord 
tliat  he  would  build  a  sewer.  Prom 
the  whole  opinion,  however,  of 
Baron  Baiuiv,  it  is  evident  that 
this  express  stipulation  waa  not 
necessary  for  his  decision.  He 
took  the  point  of  view,  which  Itad 
t)een  taken  by  Lont  Chief  Justice 
AnnoTT,  and  which  waa  the  point 
of  \WK  of  the  civil  and  not  of  the 
common  law.  Had  the  rest  of  the 
Bnglisli  judges  advanced  at  the 
questicm  from  tlie  some  standpoint, 
they  would  have  soon  expressly 
overruled  the  earlier  dcdaion  in 
Taunton,  but  Lord  Abiiccro,  in 
the  later  caae  of  Arden  v.  Pullen, 
10  M.  &  W.  331,  returned  to  the 
common  law  rule. 


uvhitaulk:  c€»xi>itiox  of  a  iiwelling  iio(»e. 
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tVie  tWcbnttion  in  that  caae 
•W«*lhat  on  the  aslh  of  March, 
^9^  Vy  ui  aicrccmcnt  madt 
****««n  the  plaintiff   ami  dcfeii- 

4ui,  ihe  pUuntifT  agreed  to  let, 

*^^  defendant  aKrrrd  to  take 

^^^  pUintifr,  Ibr'tlitf  lemi  of 

**^  y«ii,  fmn  the  asth  of  De- 

«t«Wr,  1839,  a  house  and  pfemiaes 

■*  ^  y*triy  rent  of  thirty  poonda, 

J^e  <|aaiteriy.  and  the  defcn- 

"^  ftnioni;  other  things,  a|i;reed 

y^^  plaintiff  that  he,  the de- 

"»^t,  wnid  keep  the  aaid 
2|"^"«a  in  a*  jpoocl  repair  and  con- 
"^  •§  the  lame  then  were,  and 
^^  ao  lenre  the  ianie  on  the 
''^■Ulioa  of  tht  Mul  Uaue,  fair 
r*  •ml  tear  excepted.  The 
r^^  actout  w«i  that  the  dcfen- 
^  ^••d  not  paid  the  two  qmr- 
^*  v^nit,  which  became  dne  on 
"* '5th  of  March.  1842.  The  ex- 
*!J*  <»f  th^  defendant!  in  their 
^^  that  the  naid  house  and 
^•^■i  hy  nieana  ami  in  conae* 
^**^  of  age  and  natnral  <lccay, 
'*'*•  hadnras  of  the  matetial 
^^**<  and  the  hod  and  improper 
?''*•'•  in  which  they  were  orlg- 
*^3r  btiih,  and  the  rotten  found- 
"^  miry  and  nnmle  sUte  and 
^[l^*^*^  of  the  walla,  ttmbeis 
*^  ^ndationa  thereof,  and  for 
*^  <^gDod  and  sufficient  sewerage 
f^  diaiaag^  etc.,  that  the  pran- 
^ot  in  R  minons,  bad,  and  nn- 
"-^  umI  danicerooa  condition  and  enter  to 
l^y  nafit  and  unsale  for  babi- 
**^  and  that  4hc  defendant  had 
r^^^  the  plaintiff  to  put  the 
^"^  in  good  condition,  and  he 
''^'•cd.  Coumel  lor  the  defence 
2^thtt  the  case  of  Cotlina  r. 
2|^  liM  ia  point,  as  it  nn- 
r^tsdly  wMw  Lord  AnmcBm. 
*^«nr.  look  the  position  that, 
*^  iheie  was  aone  fimnd  or  ioi- 
'"Vrcanceafanrnt  oa  the  part  of 


the  plaintiff,  the  contract  for  let^ 
ting  the  house  was  perfectly  good, 
and  implied  no  warranty  that  the 
premises  were  in  a  good  condition  { 
that  the  landlord,  under  the  lease, 
had  only  one  obligation  to  peiluim. 
to  wit:  nut  to  dUtnrb  the  quiet 
possession  of  the  tenant  dnrlqg  the 
term.  The  allegation  in  the  plea, 
he  asserted,  wonU  not  be  good, 
had  it  not  conUincd  the  ssstrtion 
that  the  defects  in  the  house  araae 
through  the  fault  of  the  plaintift 
As  thb  allegation  oouM  not  be 
by  the  defendant,  the  icnl 
was.  whether,  when  a 
out  to  be  nainhabit- 
able,  the  landlord  is  bound  to  re- 
pair it.  *«I  think,**  says  Lord 
Abixcsr,  **  that  without  some  ex* 
press  stipulations  be  is  nmler  ao 
snch  obligation.** 

Banra  Aumssox  was  of  the  same 
view  in  hb  opinioa,  he  cites  the 
case  of  lion  r.  Gorton,  5  Blng.  K. 
C.  501  (iS39)*  The  ca 
Baker. r.  llohpsalfell,  the< 
stances  presenting  exactly  the  same 
question,  the  premises  lor  the  «ent 
of  which  the  suit  was  brought 
having  been  coasuaied  by  fbe.  The 
peculiar  cimunsUnces  of  this  last 
suit,  however,  bring  out  very  ford* 
Uy  the  afasunlity  of  the  English  lea. 
son,  for  the  Lord  BlAMsriKLD  had 
decided  the  case  liefore  him  on  the 
ground  that  the  landlonl  eould  not 
repair  witlnmt  being  • 
trtepasser,  and  that  the  only  pcnoa 
who  had  a  power  to  repair  was  the 
tenant.  In  Ixon  r.  Gorton  tha 
tenant  occupied  two  npper  stories 
in  a  house.  The  laadloid  mdtutJUj 
did  enter  and  repair.  A  aua  who 
rentaaoBMay  square  lectof  airspaoe 
fifty  f^  in  the  air,  endoaed  by 
four  walla  of  a  roeni,  is  obliged  to 
pay  rent  for  the  ipaoe  whea  Ikt 
la  comwuned  by  ire.  and  a 
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iMloon  in  the  only  method  bj 
which  he  OKii  iv«ch  hin  peculiar 
|K»rtioii  of  the  aUnoiiphere,  ami  thia 
all  becaow  Lord  MA2CSVtBU>  le- 
ruaed  to  look  at  the  leaae  aa  a 
contract  lor  the  oae  of  a  parttcular 
thinK.  which  it  reallv  waa.  and 
in»iiited  upon  reKatding  it  aa 
creating  a  temporaiy  catate  or 
interest  in  a  poftion  of  the  anrfiicc 
of  the  earth. 

In  justice  to  our  courtSi  however, 
it  ia  fair  to  aay  that  with  na  where 
the  leaned  preniiaraconaiat  of  a  room 
in  the  Imilding,  and  the  building  ta 
entirely  dcatroyed  by  fire  or  othef^ 
wiae,  the  tenant  ia  diachargr«l  from 
hia  obligation  to  pay  rent :  Stock- 
well  r.  Hunter,  it  Met.  (Mata.) 
44ft ;  Gm^'ca  r.  Berdan,  a6  N.  Y. 
498 :  Pollock  on  Contracta.  j6S  ei 
fry. 

Other  Rngliah  caiica  follon-ing 
Anien  r.  Pnllen  aiv  Oott  v.  Gandy, 
a  B.  &  B  845 ;  Kcatca  v.  Barl  Cail* 
ogan,  10  C.  B.  591. 

The  Bngliah  Courta,  which  Mem 
to  be  abandoning  the  poaition  of 
Lord  MAXsriRLD  in  18S5  and  1830, 
return  to  it  again  in  1839  and  1840. 
In  1843,  liowever,  the  lanic  Lord 
Abuncrr,  who  had  decided  the 
case  of  Ardcn  r.  Piitlen  in  1849, 
entirely  abamlonefl  hia  poaition  in 
Ilia  ileciHion  in  tlie  celebmtc«l  caw  ' 
of  Smith  r.  Ilarnible.  11  M.  &  W. 
$.  (Rut  tee  Hart  v.  Windaor,  ta 
M.  «eW.68,.  Thia  caae,  on  which 
the  peculiar  Bngliah  law  on  thia 
subject  is.laigely  baaed,  waa  an 
action  for  rent  brought  to  recover  a 
balance  of  iiTe  weeka  rent  of  a 
fumiahed  houae  at  Brighton,  which 
had  been  rented  by  the  defendant 
of  ]>Uintifr  under  the  following 
conditional  "Mr.  John  Smith,  of 
24  SL  Jamea  Street,  agreea  to  let, 
and  Sir  Thomaa  Marrabls  agreea 
to  Ukc,  the  house  No.  5  Brunawick 


riace,  at  tlie  rent  of  eight  guineaa 
per  week,  for  five  or  six  weeks  at 
the  option  of  the  said  Thomaa 
MarrablR.**  Under  this  agree- 
ment, the  defendant  and  his  failiily 
entered  into  prsseasion  of  the  houw. 
On  tlie  following  day,  Lady  Mar- 
RARLX  complained  to  the  plaintiff 
that  the  house  waa  infested  with 
buga,  ami  he  sent  a  jieraon  in  to 
take  means  for  getting  rid  of  titem. 
Tills  nieanit,  howe\irr,did  notpro^'e 
successful,  ami  at  the  end  of  the 
first  week  Lady  Marrablr  re- 
moved from  the  premises  and 
letumed  the  key  to  the  plaintiff. 
There  waa  no  stipukition  in  tlie 
contrsct  that  the  house  sliouM  be 
habitable.  Ttie  fact  tluit  itwos  a 
funiislie<l  house  waa  evidence  that 
it  was  to  be  used  as  a  dwelling 
houae.  Baron  Parkr  citea.  with 
apiiroval.  tlie  cases  of  Edward  9. 
Ktlierington  and  Collins  r.  Barrow,  . 
while  Lonl  Abbhtckr.  who  had 
distinctly  overruled  tlioae  cases  in 
Ardon  r.  Pullen,  asaerts  here  that 
he  ia  *'  glad  that  authoritiea  have 
been  found  to  support  the  view 
which  I  took  at  the  trial,**  and  ex-en 
adds  that,  for  hb  own  part,  no 
autliorities  are  wanted,  aa  its  com- . 
mon  sense  alone  enablea  him  to 
decide.  The  inconsistency  of  these 
two  ofunions  waa  such  tlmt  it  soon 
became  necesaary  for  the  learned 
judge  to  attempt  to  draw  aome  dia- 
tinction  between  tlteiii.  Tliis  he 
did  in  the  case  of  Sutton  p.  Temple, 
la  M.  &  W.  59  p843).  In  thia 
case  tlie  rent  of  a  meadow  wtia  in 
question.  The  plaintiff  refnaed  to 
pay  the  rent,  becsuae  the  meadow 
turned  out  to  be  unfit  fbr  the 
pasturage  of  cattle.  It  ia  not  clear, 
fhmi  the  report  of  the  case,  whether 
the  teiuint  could  have  used  the 
piemiaea  in  any  other  way  than  as 
a  pasturage.-  In  hb  dcdaion,  in 
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favor  (if  thtr  plaintiflT,  Lovd  Aimnr- 
(;k&  Ba>-ii:  **  If  this  case  invoh-ctl  the 
nccenity  of  cn-ermlinK  the  came  of 
Smith  r.  M«rra1>1e.  I  nhoultl  hen. 
tale  kmfi  befone  I  ahoukl  acc|nioic« 
in  todoing  ao,  for  I  etitireljr  aftptwrt 
uf  the  dcdnon  which  we  came  to  in 
Uut  caw.**  He  then  fttt»  out  the 
Kroand  of  distinction.  The  fint 
nne  is  the  lettinf;  of  a  h««iiae  and 
fanrituie  Beinie  for  both  honae 
and  fnmitttre,  it  ntnut  be  meant  for 
(jccnpation.  The  fomituiv  miMl 
lie  fit  for  nw,  i.  e.,  no  must  the 
home.  But  he  sMiamea  tluit  the 
tenant  in  the  earn  before  him  cobM 
*«nly  nae  the  laml  a»  a  pn»tnnif:e. 
He  admits  that  the  land  cuukl  nut 
He  nsetl  for  psslttnif:e.  but  it  in  not 
the  lamlkml's  iault,  he  has  no 
knawlcvlfee  that  his  fiekl  iji  in  a  bad 
condition  and  will  poison  cattle 
vUch  are  p«t  upon  it.  Tlierefofe, 
he  csnnoc  be  held  responsible.  For 
«w  own  part.  w«  cannot  follow 
tUi  loKic.  It  seems  to  ns  tliat 
there  b  no  evidence  that  tlie  plain- 
tiff in  Smith  r.  Marraldc  knew 
thst  his  premises  wetv  inlested  with 
IfOKs  or  tliat  tlier  mrtn  so  infestetl 
fnm  any  iault  of  his.  Why  then 
fhanHd  that  esse  rest  on  a  diffennit 
principle  than  that  of  Smton  p. 
Tcmpie?  Where  is  tlie  real  dis- 
tinction? 

Polkiwing  the  tf«m!  of  the  ikx-is* 
ion  in  Sntton  v.  Temple.  Bacox, 
R.  C.  fai  Pkniell  r.  Chester.  52  h. 
T.  Rep.  729,  safal  that  the  principle 
of  the  decision  in  Smith  v.  Marra- 
hk  AonUI  be  eonfiMd  to  where  a 
pcnon  ivnu.a  boose  for  a  month  or 
two  at  the  seasbote.  In  that  limi- 
Mion,  however,  theie  ia  no  reason. . 

We  belieTC  that  the  English 
eoarts  will  sooner  or  later  overrule 
oaecaKcrthe  other  and  adopt  a 
nniMirttl  principle.  The  case  of 
Wnmn  p.  HMUm,  »  L.  R.  (B» 


Di^-).  536  (i877)«  would  seem  to 
indicite  that  there  would  ultimately 
be  embodicfl  in  the  Bnglish  hnr  of 
tlie  obUgatkms  of  the  tenant  under 
a  lease  to  pay  rent  the  principles  of 
tlie  drtl  hiw.  This  lait  case,  aa 
the  case  of  Smith  r.  Marrable,  wa» 
the  rent  of  a  furnished  house. 
When  tlie  tenant  moved  in  she 
found  that  the  dmiim  were  in  such 
a  comlltion  that  the  house  waa 
not  reasonably  fit  for  habiution. 
KRti.v.  C.  B..  sakl.  in  hia  opinion, 
permitting  the  dcfonoe,  **  we  ha\ie 
allowed  si-me  argument  to  he  ait- 
dreased  to  ns  In*  counsel  for  the 
defemUiut,  not  liecause  we  enters 
taineil  any  real  duulit  tt|Mm  the 
questkm  nisad  in  this  case.  Imt 
because  of  the  geiiemi  importance 
of  the  points  invotvnl,  ami  because 
of  tlie  comments  which  hml  been 
nuHle  at  various  times  on  the  law 
as  laiil  down  in  the  case  of  Smith  r. 
Marrable.**  The  attitmle  of  the 
learned  Jmlge  is  totally  diflereat 
from  that  Uken  by  Lord-  Maxs- 
Pi«u*  in  1811.  To  hb  mind  the 
contract  is  for  a  house,  ami  not.  aa 
with  LonI  Makskibld  for  a  ]iirce 
of  laml  which  may  happen  to  have 
n  it.  All  through  the 
e  see  tlie  question  of 
what  the  parties  to  the  kone  imen? 
ded  rather  than  liow  sh«wkl  we 
f  lecide  the  case  as  a  technical  ques- 
tion of  real  property.  The  only 
case  cited,  as  a  case  in  point,  b 
that  of  Tally  r.  Howling,  a  Q.  B.  Dl 
18a,  which  was  a  case  of  admiralty 
law  on  an  agreement  to  cliarter  a 
ship.  The  other  Judges  who  dcci- 
«led  the  case  ailvanoe  at  the  ques^ 
tjon  from  the  same  alawlpoint. 
That  thb  alawlpoint  leachas  resulu 
which  «e  entirely  irreamdlaUe 
with  the  American  Uw  and  the 
of  Lord  llAmriBUD  in 
>.   HoltpaaScll  jarOl    smaa 
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Iiecomr  Appamit  to  the  linffliiih 
Bench.  To  bohl  m  num  liable  to 
pay  leqt  if  the  hoiiM  liunui  clown, 
liut  to  diHchance  him  fruni  the 
oliltKaticm  if  it  hsppens  to  be  in- 
fefited  witli  buffii,  b  absunl.  The 
American  law  which  hold*  a  tenant 
liable  under  all  circunMtancea, 
rscvpt  where  there  haa  been  fraud 
or  ni^rrjmmentatinn  on  the  part  of 
the  Umllonl,  haa  at  leaat  tlie  ad  van- 
tai:e  of  lieinK  perfectly  clear  anil 
1<i|0cally  donaiment.  Tlte  pnai- 
tion  of  the  American  courta  haa 
aim  thia  practical  ad^'antaipe,  in 
ftpite  of  ita  a|ipnrent  nnfaimeaa  to 
tlic*  tenant,  and  tlie  abaunlity  of  ita 
conclusion  wlien  u-e  look  at  tlie 
fval  intention  of  the  partica  to  the 
k*aM>  of  a  houM*.  So  nuiny  tenanta, 
who  haw  not  iniierted  the  fire 
dauae  in  their  Wane.  Iwve  >)cen 
itlilipiil  to  pay  fvnt  for  a  burnt  rtiin. 
that  the  law  on  the  aubject  ia  well 
known  throuichout  the  Statea. 
Ilrinir  well  kiMiwn,  the  |Mrti«a  put 
what  tliey  rvally  intend  in  black 
ami  white,  ami  in  tloiuK  no,  tend  to 
Uwen  litiieation.  If  ever)*  time,  for 
instance,  that  a  tenant  tliouKht  hia 
houae  waa  uninhabitid>le,  he  coukl 
move  out  ami  leave  it  to  a  jur>'  to 
v.iy  whether  hia  action  waa  reanon- 
•hle.  there  would  lie  endleaa  auita 
•>n  the  aulijcct,  and  we  would  fgt> 
•>vcr  our  eaperience  in  the  law  of 
iief^iRencc.  where  it  haa  taken 
tlKHiMUMla  of  cawcw  to  enable  ua  to 
Ket  any  more  clefinite  atatement  of 
the  law  ihan  that  a  nan  thould 
exerdie  rtmuM4tbU,  care.  It  ia 
jmmetiaiea  qaeatinnable,  and  it 
may  be  here,  whether  juaticc  to  be 
obtained  in  each  particular  care  liy 
a  jury  ia  aa  advantiiceoBii  aa  havinic 
definite  mica  of  law,  which  may, 
until  they  are  generally  known, 
work  Mbttantial  injnadoe.  Take 
tlie  very  prindide  that  the  tenant 


Itaa  to  \my  for  hia  premlsea  Immt 
or  not,  can  any  attorney  point  to  a 
leaae  which  haa  come  under  hia 
notice  which  doea  not  provide  for 
the  continj^ncy  of  the  prvmiaea 
heinjt  fletitro>'ed  by  an  act  of  God. 

The  following  are  the  firincipal 
American  ca.%ea  on  the  tubject : 

AfussarAMstits.'^HcTt  there  '» 
no  implied  warranty  in  the  rent  of 
a  dwelliuK  houae  that  the  houw 
nhall  lie  habitable  during  the  temia : 
Bownc  r.  Hunkinic,  135  Mam.  380: 
Poaier  r.  l^eyacr.  9  Cualt.  (Maaa.) 
141;  Wellea  r.  CaMlea.  3  Gniv 
(Maaa.).  m. 

Nor  that  a  store  rented  aa  a 
warelKNiw  for  diy  gonda  aliall  he 
auitnblc  for  that  purpose:  Duttonr. 
Cerrish,  9  Cuali.  (Masa.)  89. 

New  >Vn(.— The  MasiachuaettA 
rule  on  thia  question  ia  adopted  in 
New  York  :  Oillia  r*.  Morrison,  ta 
N.  B.  307. 

AVi»»  /rr*r:r.— Naumlirrx  f. 
Younic.  44  N-  J.  L-  XV*  MS-  8e« 
renuirk%  of  Duimtk.  J. 

Of  course,  when  a  Iiouse  is  rented 
>:cnerally,  %rith  no  circumstanocK 
which  indicate  that  it  muat  be  uaeil 
for  a  dwelliuK  house  only,  there  i» 
no  question  that  tlie  bndlord  doe» 
not  warrant  it  suiuble  for  any  par- 
ticular purpoae:  Howard  v.  Doo- 
little,  3  Duer  (N.  Y.),  464.  See 
r^niarka  of  Durr,  J.,  on  pa^c  >74  ; 
Jaffe  r.  Harteau,  56  N.  Y.  398: 
Clevca  I'.  WilkniKhb)-.  7  Hill  (N. 
Y.).  83.  per  Bakmlkv,  J. ;  Scott  v. 
Simona.  54  N.  H.  426;  Loupe  v. 
Wood,  SI  Cat.  586;  Royce  r.  Gug- 
genheim. 106  Maas.  Mi-aoa,  per 
GmAV,  J. ;  Robbina  v.  Mount,  4 
Ro^  553 ;  0*Brictt  r.  Capwcll,  59 
Barb.  (N.  Y.)  497:  Bdwarda  f. 
N.  Y.  H.  R.  R.  Co..  98  N.  Y.  345- 
a47«  Baalb,  J.,  and  in  MinneaoU 
the  oonrts  have  gotte  m  tu  m  to 
say  thai,  where  the  leaaor  stated 
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in  nrftly  to  Ui«  «|ucsti<»n  of  the  lc»- 
««.  Out  the  acwr  connected  with 
the  {Nvmiaes  «-as  in  a  ipooJ  comti* 
tion  if  he  did  not  know  the  uNter* 
tion  to  be  faliie,  he  i»t>ttld  not  be 
the    drainage. 


though  the  aewer  wm  eBlirtlx 
out  of  Qtdcr.  Thill  howvrer,  b 
not  law  in  PraaqrlvAak:  8tt 
Wolfe  V.  Anrott,  109  Ph.  473. 

W.D.L. 


DKPARTMKNT  OF  PRACTICK  AND  PLEADING. 


KDITOK-IN-CHIKr. 

r.KORGB  M.  DALLAS. 

AMLHtcd  by 

Ardkmuii  Stku'akt.       Hkxrv  N.  Smaltz,       Jomk  a.  McCAmTBV, 

W11.MAM  SAxnKUOK  Puwnr. 


Daltiin   v.  Wkst   ICm>   Stkkkt  Railway  C«>.'      Supkbmk 

JuniCIAI    Ci»fKT   OF    Nf.\$SACIIl\SKTTS. 


Compromi$e  0/  Sttii  by  Aiionuy, 

A  compronitse  of  a  pewling  suit  by  «n  attonej,  in  Yidatiou  of  cxpRM 
instractioBa  from  hii»  client,  will  not  bind  the  latter ;  and  when  the  partiaa 
can  be  plaocil  in  siaim  quo^  and  application  ia  aeaiooably  made,  the  Court 
baa  power  to  vncate  any  judgment  founded  on  auch  cowpwiae,  aad  to 
Older  it  and  the  comproiuiiie  rtricken  from  the  fitea. 

PowvR  OP  attokxkv  to  Bikd  Cunrr  by  CoMnumiss 

OR  S«TT|JtMBXT. 

By  the  very  (act  of  bin  emplo)--  8.  C.  3  S.  W.  Rep.  38a.  By  \ 
aent.  an  attomey'At-law  actiuirca 
CDrnplete  control  of  the  action,  in 
to  (ar  ca  the  nuinagement  and  direc- 
tion thereof,  and  the  remedy  aought. 
are  oonoemctl;  and  he  boa  an  im- 
plied  authority  to  do  any  acta,  or 
take  any  atepa,  whkh  merely  relate 
to  the  eoiMlnct  of  tlie  anit,  or  the 
femedy;  but  he  cannot  take  any 
mcMurei,  or  enter  into  any  ai^ree- 
meat,  which  tenda  to  affect  the 
r^ht  of  o£iiam,  without  lome  ex- 
pecm  additional  authority  from  the 
client.    Daria  r.  Kail.  90  Mo.  6S9 : 


of  thia  implied  authority,  he  may 
waive  the  client*a  right  of  trial  by 
jury  by  an  agKemcnt  to  refer  the 
caae  to  arintratocm:  Thomaa  r. 
Hewa,  a  C.  &  M.  337 ;  Bucklaad  r. . 
Conway,  16  llaaa.  396;  Jenldaa  r. 
Gilleapie.  10  Sm.  &  M.  (Mim.)  31 ; 
Holker  r.  Fiarkcr,  7  Cranch,  436; 
Mofria  r.  Grier,  76  N.  C.  410; 
Bingham  r.  Guthrie,  7  Harria  (Pa.), 
418 ;  Saigeant  r.  Clark,  108  Ph.  58a. 
May  witbdnwa  juror:  Swiafea  r. 
UL  Chebnaford,  3  H.  ft  N.  890; 
k  r.  Fnada,  1 U  &.  Q.  B.  379. 


*  Reported  in  34  K.  R.  Rep.  a6i. 
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Miij  rmlore  an  action  after  mom 
pros:  Rrinhold  r.  Allicrti,  i  Rinn. 
469.  And.  when  wvrful  ftuiu 
nr»  liRMight  liy  tlir  Mnw  plMintifT 
ai^ainm  tliflVrent  defendanU,  the 
Knnindt  of  ilefencr  lieing  the  mme 
in  each  cane,  the  nttome}*it  for  tlie 
sc\-eral  parties  may  biwl  their 
client*  by  an  aijreenient  that  all  tlie 
rM!«!«  ahcmld  a1ii«le  the  final  decision 
in  one  cane :  R.  K.  v.  Stephens,  36 
Mo.  I5r>.  It  haH  also  been  held  that 
the  ntturney  may,  without  special 
authority,  diitniiM  ur  diNcontinne 
the  Miit :  Davia  r*.  Hall,  90  Mo.  639 ; 
H.  C.  3  S.  W.  Rep.  38a :  Oaillorrl 
r.  Smart.  6  Ctm*.  383 ;  Sini|won  v. 
Brown,  t  Waah.  Ty.  247.  tnit  thiH  ia 
rontr«n-rited  in  Tilby  v.  Miller.  23 
l*a.  a64.  Ami  if  allowable  at  all.  can 
only  he  {lennittefl  when  it  iit  with- 
out prejudice,  for  an  attorney  lua 
no  power  to  releow  or  almudon  liia 
client's  claim  to  tlie  defenilant : 
Smith  r.  Dixon,  3  Mete.  (Ky.)43H; 
Gilliland  f.  Gaatpie.  6  S.  C.  406; 
Hicke>-  tr.  (krinKer.  ai  S.  W.  Rep. 
716. 

On  the  ntlter  haitfl.  an  attorney 
cannot  aunender  any  milMtantial 
right  of  hia  client,  without  the  con- 
M>nt  oi  the  latter:  Dickenion  t: 
llodgeafN.  J.),  to  Atl.  Rep.  in. 
And  it  haa  e^'cn  lieen  held  in  that 
SUte  that  this  applies  to  matters 
that  relate  to  the  conduct  of  the 
stth  :  Hofi-e  r'.  Lawietice.  22  N.  J. 
L.  99;  though,  in  view  of  the 
genera]  rule  aa  to  such  matters,  it 
is  fliflicult  to  utMlemtand  how  this 
can  lie  true.  unleiM  there  ia  proof  of 
fraud  or  collusion  on  the  |iart  of 
the  attorney. 

Accnrdingty,  without  special 
anthority,  an  attorney  cannot 
wai^-e  Ilia  client's  right  to  rrdoem 
tile  property  in  the  action,  or  any 
stepa  necessary  thereto :  Graves  r. 
I^ong.  87  Ky.  441 :  S.  C.  9  S.  W. 


Rep.  997.  Cannot  agree  tliat  the 
dismisaal  of  a  suit  shall  operate  as 
a  liar  to  the  maintenance  of  an 
action  thereon  for  malicious  praae- 
cution :  Mariiourg  v.  Smith.  1 1 
Kan.  534.  Cnnnot  bind  a  land- 
lonl  who  has  brought  suit  to  e\*ici 
a  tenant,  by  an  agreement  thnt  if 
the  tenant  will  sultmit  to  a  defaultt 
execution  shall  not  lie  iiisued  for  a 
week,  or  if  issued,  shall  not  lie 
scr>-cd  within  that  time  :  WeilamI 
}'.  While,  I09  Mass.  392.  n(»r  make 
a  v.tliil  agrc«nneut  to  extend  tlie 
time  of  the  )M\-mcnt  of  a  judg- 
ment, ctr  Mis)ivn«l  proceedings 
therecm  :  Bestty  r.  Hamilton  (P».>, 
17  Atl.  Rep.  755 :  Utckhart  «-. 
Wyatt,  If)  Ala.  831  ;  remlexter  ;*. 
Vernon.  9  }Iumph.  (Tcnn.)  84.  He 
cannot  release  the  sureties  upon  a 
ntitc  or  claim  :  Stoll  v.  Sheldon, 
13  Neb.  107;  c;t\-ens  r.  Briscoe,  3 
J.  J.  Mamh  (Ky.),  529 ;  Sav.  IwX. 
.".  Chinn,  7  Bush.  (Ky.)  539.  N<*r 
give  an  exteuMoii  of  time  to  the 
principal  ol>ligf>r  on  a  note,  especi- 
ally when,  if  the  act  were  valid,  its 
immediate  legal  cottse(|uence  would 
lie  the  release  of  the  sureties: 
Rolicrts  r*.  Smith,  3  La.  Ann.  205. 
Whether  or  not  he  has  tniplic<l 
)w>wer  to  release  property  from  the 
lien  of  an  attachment  is  in  some 
doubt.  It  seems  to  lie  the  prevail; 
ing  opinion  that  when  the  attach- 
ment is  only  an  incident  of  tlie 
form  of  aclioii,  lie  may  release  it 
licfuve  judgment :  Monson  v,  Haw- 
Icy,  30  Conn.  51  :  Monllon  t\ 
Bowkcr,  115  Mass.  36;  Lev}*  r. 
Brown,  56  Miss.  83.  But  he  cer-  . 
Uinly  cannot  release  the  lien  of  a 
judgment  isithout  express  author- 
ity :  Dollar  Sav.  Bk.  r.  Robb,  4 
Brews.  (Pa.)  106 ;  Doub  r.  Barnes. 
I  Md.  Ch.  127;  l^hUltpa  r.  Dob- 
bins, 56  Ga.  617.  Bvcn  though  he 
honestiy  believe  that  it  will  he  for 
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the  dieni'ft  benefit :  Wilaon  :•.  Jen- 
mn^  5  Ohio  St.  5^^  S«>*  ^^'^ 
wiUmil  avlliority,  be  cannot  mmkb 
ornn  the  cUcnt's  claim  :  RaMell 
r.  Dramnood.  6  Ind.  ai6 ;  White 
r.  UiUicth,  13  N.  H.  104  :  ChtM  p. 
Bvtka  INmder  Works.  44  N-  H. 
354;  Cofd  2*.  Walbrldge,  iS  Ohio 
411 ;  RowUtid  r.  Stau.  3S  Pa.  196 ; 
Pennumui  r.  Patcfain,  5  Vt.  346.  Or 
jmilCdicvt:  Head  r.Gcrrasis  Walk. 
(Vim.)  431;  Rke  t\  Tfoap,  6a 
Mitiw  186:  Camplieira  App.,  39 
Pa.  401 :  Faraitt  r,  Middlcton.  47 
Pa.  214 :  Marcr  r.  Blcaae,  4  S.  C 
la  Mot  even  to  one  ofaercnl 
jadK">c*^  ddilma  who  has  paid 
the  Ml  amooat  oT  the  judgmcat, 
and  deaifea  to  aecare  coatribatioB 
Iroai  the  othera :  Marwell  r.  Owen, 
7  CoBw.  (Tena.)  63a 

Whea  the  defendant  has  beca 
ancaied  on  ra.  ja.,  after  jodgineat, 
the  pUiatiCa  attorney  has  no 
aathoffity  to  lelfeaac  htm,  without 
iceetrinK  actual  payment  of  the 
debt:  Jackaon  r.  Rartlctt,  SJohna. 
(N.  Y.)  161 :  KcnoKK  V.  Gilbert, 
lojohna.  (N.  Y.)iao;Siaiontonr. 
Bartell,  ai  Wend.  36a ;  Carter  a. 
Taloott,  10  Vt.  471.  Nor  can  he 
caaipiomiae  a  criminal  pmecution 
en  iceeinag  part  payment  of  fnnda 
atimpprapriated :  Harper  r.  Nat*l 
Ina.  Col,  j6  Fed.  Rep.  aSi. 

In  Chancery,  coanael  have  power 
to  bind  their  cHcnti  by  conaent 
decicca.  withont  apecial  authority, 
pionded  theie  be  no  fraud  or 
iapQiitkm :  Holmca  r.  Roicens  13 
CaL  191 :  Wilhama  r.  Sinmioiw,  79 
Ga.  649;Jonca  v.  Williannon,  5 
Coldw.  (Tcnn.)  371.  but  it  ti  rery 
doubtful  whether  they  poamm  the 
poacr  m  flmilar  cifimnatancti  to 
eoafem  judgment  in  a  oonrt  of  law. 
la  Indiana,  New  York  and  Tcxaa» 
it  haa  beea  heU  that  they  hare 
that  power,  and  that  the  client  if 


injar^.  mnat  look  to  the  attorney  • 
for  rediem :  Thompaon  i*«  Panking, 
H6  Ind.  31^;  Denton  r.  Noyca,  6 
Johns.  (N.  Y.)  396;  Williama  r. 
Nolan.  58  Ten.  70S.  But  the  weight 
of  authority  ia  oppoaed  la  that  Hew : 
Pieilon  r.  Hill,  30 CaL  45:  Ffialer 
V.  Wade,  69  CaL  133  ;  Peo.  r. 
Lambora,  a  III.  123 ;  Wadhama  r. 
Gay.  73  111.  413:  Rdwanbi  r. 
Edwaida,  19  La.'  An.  597 ;  Ohl- 
quest  r.  FarwelL  71  Iowa,  331.  In 
an  early'  case  in  Iowa,  Fotter  p. 
Panions,  14  Iowa.  aM,  it  was  held, 
that  the  attorney  for  the  defondant 
may  make  a  valid  aKWemsnt  for 
fmlgment  aisaint  his  client,  if 
coupled  with  a  aUy  of  eaecution  ; 
but  thia  would  acem  to  be  ovci  ruled 
in  Otilqucat  r.  Farwell,  #«/r«. 

As  the  einnpromiae  or  settlement 
of  a  auit  strikes  diiectly  at  the  root 
of  the  cause  of  action,  it  would 
seem  on  principle  that  an  attorney 
has  no  implied  suthority  to  make  it 
except  upon  payment  of  the  full 
amount  due ;  but  the  Bngliah  deci- 
sions on  thia  sub^  are  tkr  from 
being  nnanimoua.  In  Fny  r. 
Vonks,  I  El.  &  El.  839>  the  author- 
ity  waa  denied,  and  it  was  held  that 
an  attorney  oonld  not  make  even  a 
compwwniae  that  was  teasonable, 
60mm  jUt,  and  for  the  dient'a  bene- 
fit, and  that  if  he  did  no,  he  wouM 
be  Uable  la  an  action  tor  damages, 
though  the  actual  «laniage  was  but 
nominaL  In  Swiafen  v.  Swinlen, 
24  Bear.  549,  Ronrilly,  M.  R.,  ruletl 
to  the  aame  eifect ;  bat  oa  a  previous 
aiotioa  ia  the  aame  caae  in  the  Com- 
mon rieaa.  tS  C.  B.  4H5«  the  court 
declaicd  that  they  wonhl  not  inqniie 
into  the  aalhority  of  counsel  to 
compraadse,  when  done  in  the 
mceidae  of  a  sound  discfctKMi,  and, 
•inhkopinion,  for  the  best  intctests 
of  his  dienla,  on  the  ground  that 
"H  woidd  be  most  fotal  to  the  dne 
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M<lmiiitt4ratiuii  of  jiwiicv,  if  wv  n-erc 
to  allow  tlic  authority  of  coutiM'l  to 
\te  thuK  <|UCHtiotir<l.**     Srtf  fittrrr/ 

III  Swiiifcii  V,  lA.  ClieliiiAfonl,  5 
II.  K:  N.  Kqo.  an  action  by  ih« 
ctiiMit  a^aitiHt  the  onunsri,  growing 
cMit  of  tlir  conifiioiiiliie  in  Swinfen 
T'.  Swinfi'ii,  sM^ra^  tlie  mon*  rni* 
iMHiiilili*  nilv  wan  a(lo|it«r<l  by  tlic 
Kxchequvr  thnt.oouiii»el  may  not 
liind  their  clients  by  any  a;;r«e- 
nicnt  collateral  to  the  nuit,  and 
tliat,  therefore,  the  coinpfotniae 
omler  cotiM«lcration,  m-bich  waa  that 
the  plaiiitifT  ulioald  inve  up  her 
cUitni  to  the  entite  in  qiieiilion  and 
receive  mn  annuity  inittcaU,  waa  not 
valid.  Dut  thia  ruliiiK  Nectna  to 
admit  tlwt  a  bofUi  Jid*  coni]>miniiie 
iitrictly  lecrmane  to  the  miliject  mat- 
ter of  tlie  Miit,  aa  tlic  acceptance  c»f 
a  lex  mm  than  that  claimed  to  be 
due  <Mi  a  contiact,  or  as  ilamaKea  for 
an  injury,  will  be  binding  on  the 
client,  in  the  abienoe  of  fraud  or 
impoHition.  Such  has  been  the  doc- 
trine of  many  of  the  eauea ;  Chown 
V.  rarrott,  14  C.  II.  (N.  S.)  74; 
l*re]«t«ich  r.  I\>tey,  lA  C.  B.  (N.  S.) 
Hij6:  Thomas  r.  Harris,  17  L.  J. 
Bach.  (N.  S.)  1S3 :  Ke  Wood.  Exp, 
Wenham,  at  W.  R.  104 ;  Butler  v, 
KniglH,  a  U.  &.  Bxch.  109.  But 
some  have  jfonc  even  a  step  (arther 
than  thia,  and  it  aeems  to  be  now 
the  settled  rule  in  tlie  English 
courts  that  an  attorney,  without 
special  authority,  has  tlic  implied 
power  to  biml  his  client  b}*  a  bomm 
yf^iT  compromise,  even  thougli  mode 
in  violaticm  of  tlie  dient'a  expiess 
directMNM  not  to  compromise,  pro- 
viiled  the  other  party  also  acta  in 
good  laith,  and  witliottt  knowledge* 
of  the  prohibition  :  Brady  v,  Cnr- 
rau,  3  Ir.  R.  C.  L.  314 ;  Berry  v, 
Mullen.  5  Ir.  R.  Bq.  368;  Stnusa 
V,  Francis,  1  L.  R.  Q.  R  379* 

In  Whattott  ou  Agency,  \\  59o->» 


and  Story  on  AK'>ncy,  9th  ICd..  \  24 
(note  by  (IrccnouKh  1,  it  is  »tnteil 
that  the  {•rneral  rule  in  America  is 
the  same  as  that  in  lvn};latid  ;  but 
in  this  instance  these  usually  accu- 
rate writera  haw  fallen  into  error. 
There  are  a  few  cases  which  declare 
that  a  reasoualilc  htma  fidr  com- 
promise, maile  without  special 
authority,  uill  not  lie  disturbed; 
but  thoiie  very  cases  admit  that  the 
attoniey,  merely  as  such,  baa,  in 
strict  sdberence  to  legal  principles, 
no  right  to  make  it :  llolker  r. 
Parker,  7  Cranch.  436 ;  Whipple  r. 
Whitman,  13  R.  I.  sia ;  &>•  C.  43 
Am.  Rep.  4a :  Roller  r.  Wooldridge, 
46  Tex.  485. 

The  true  American  rule,  as  ia 
shown  by  the  vast  preponderance 
of  authority,  ia,  that,  without  ex- 
press instruction^  an  attorney  has 
no  power,  merely  from  his  employ- 
ment aa  auch,  to  bind  his  client  by 
any  compromise  or  settlement  for 
auy  amount  less  than  the  whole 
sum  due  or  claimed,  or  to  releaae 
any  substantial  right  of  his  client, 
whether  the  action  be  pending,  or 
have  proceeded  to  judgment.  He 
can  do  no  act  which  dcatro>-s  the 
cause  of  action  without  receiving 
payment:  Robinaon  r.  Murphy. 
69  Ala.  543 :  Pickett  r.  Rk.  3a  Ark. 
346;  Ambroae  v,  McI>onald,  53 
Cal.  aS;  Trope  r.  Kema,  83  CaL 
553 :  S.  C,  a3  Pac.  Rep.  691 ;  Der- 
wort  r.  Loomer,  at  Conn.  345; 
Wadhama  v.  Gay.  73  111.  415; 
Miller  v.  Une,  13  111.  App.  648; 
Wakeman  r.  Jones,  i  Ind.  517; 
Miller  v.  Bdmonston,  8  Blackf. 
(Ind.)  a9i ;  Repp  r.  Wilca  (Ind.), 
a9  N.  B.  Rep.  441 ;  Stuck  r.  Reese, 
15  Iowa,  taa;  Martin  v.  Capital 
Ina.  Co.  (Iowa),  st  N.  W.  Rep. 
534 ;  Smith  r.  Dixon,  3  Mete  (Ky.) 
438;  Lewis  p.  G^mage,  i  Pkk. 
(Mass.)  347 ;  N.  Y.,  N.  H.  &  H.  R. 
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^^  S78;  Ertott  V.  Knowlem,  61 

*^«ch.  61s;  ruA  t.  SWWI,  3  How. 

^*fj»-)  314;  Levy  r.  Urtywn,    56 

^^  83;  Dsvidson  r.  Rosier.  33 

*••  3S7;  Wriden  p.  BoUon.    55 

^^  4QS ;  Spean  v.  Ledetisefbcf,  56 

^^  46% ;  Scmpic  r.  AtkluMMi.  64 

^  504;  RolmU  9.  Kelton.   la 

««.App.jS;  Moye  r.  CoKdrll,  69 

p  ^-  93 :  WalU  p.  French.  19  N. 

J^^.  407;  Hamrick  r.  Combs.  14 

jj*-  snt ;  Shaw  p.  Kidder.  2  How. 

^'    Of.    V.)  243;   Mandeville  v. 

*eyi»o!d«,  5  Hon.  (N.  Y.)  333;  a 

,;  ^ff.,  68  N.  V.  saS;  Been  p. 

Jj*«Hi»iclwwi,  45  N.  Y.  665;  De 

J^^s*.   Ditgnm.  $3  N.  Y.  635: 

f""***  r.  Third  Av.  R.  R.  Co.,  45 

^  ^-  6a8;  Chamben  p.  Miller,  7 

^■JJ^    (Pfc.)  63;  Filby  V.  Miller, 

^^964;  Stokely  v.  Robinton, 

^  ^  315 ;   Hooaenick  P.  Miller, 

!^^5i4:  Mackej  P.   Adair,  99 

^  "43 ;  Twp.  of  North  \lliitehall 

•teller,  100  Fa.  109;  Isaacs  r. 

'^'iOi,  IQ3  Pa.  77 ;  Brockley  p. 

r^Jey,  "a   Fa.    1;    Smith   p. 

rj^. »  McCord.  Ch.  406;  Brad- 

^  <*•  AhmM.  33  Tex.  4» ;  Adama 

•^««er,  35  Tex.  7" ;  Smith  p. 

J;*^*ett.  7  Graft.  (Va.)  14a :  Vafl 

•  J^ckioo,  15  Vt.  314 ;  Granger  p. 

r^'WMer.  54  Vt  34S;  Crotlj  p. 

?«*«,»  W.  Va.   143;  Kelly  p. 

r^ltbt.  69  Wia.  236;   Holker  p. 

rj|^«',  7  CramA.  436;  Pierce  v. 

j?*^  8  MSB.  C.  Ct  534.    "The 

^^"^  has  no  rif^t  to  commute 

^«Vbt  of  Us  client,  to  release  the 

2^^  of  his  debtor  when  in  prison 

^^irtae  of  s  €a.  sa.,  or  to  enter  a 

^7*^x0  fai  a  snit,  to  execute  a 

2?«.orto  do 

^ichdmlnvsthecanseof 

^8*     lecdTi  _ 

75*   »•  Umbert,  jar/m.      A 

^hn,  does  this  tv|e  hold  good 

"■^fhedieatbassi^ 


inatmctioas  not  to  compramise: 
Dalton  r.  R.  R.  (tbe  prioctpnl 
case)  (Mass.),  34  X.  S.  Repu  261.  or 
when  there  ti  a  marked  diacrepoacj 
between  the  amoont  dne  or  claimed 
and  the  amount  for  which  the  com- 
promise is  made,  as  in  Hamrkk  p. 
Combs,  14  NeU  381,  where  the 
eompromise  was  for  aboat  one-Uiiid 
the  face  value  of  a  good  Judgment. 
**When  the  sacrifice  ia  such  as  la 
leuTe  it  acarcelj  possible  that,  with 
a  full  knowledge  of  every  drcum- 
•tance,  such  a  compromise  eould 
be  (airly  made,  thcfe  can  be  no 
hesiutkm  in  saying  that  the  com- 
promise, being  unauthorind,  and 
being  therefore  in  feself  void, 
ought  not  to  bind  the  injured  party. 
Though  it  may  aaaume  the  form  of 
an  award  or  of  a  judgment  at  law, 
the  injured  party,  if  hia  own  oon- 
dnct  haa  been  pericctly  blameless, 
ought  to  be  relieved  agaiart  it  This 
is  the 

it  is  scarcely  I 
in  audi  a  case,  tl 
can  be  ignorant  of  the  ualair  adv 
tage  he  ia  gaining.    Hia  < 
can  seldom  fail  to  be  UhilMi  with 


if  it  ia  not,  he  knows  that  he  te  ne* 
ceptittg  a  aumnder  of  the  tights  of 
another  from  a  man  who  la  not 
authorised  to  make  H :  '*C.  J.  Mar- 
•BAXX,  in  Holker  r.  Ferkcr.  7 
Cmnch,436k 

This  rule  practically  amouota  to 
no  more  than  a  reaflbmatioa  of 
the  aduowledged  principle  that 
he  who  deala  with  a  special  agent 
must  look  to  the  extent  of  his 
authority.  The  debtor  in  aueh  a 
caae  is  put  on  inquiry  as  to  the 
authority  of  the  attorney  and  aei* 
tics  vritl^  him  at  Us  own  pcrQ: 
Miller  p.  Lane,  13  HL  App.  C4S. 
And  It  I 
Ibtm  the 
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nlietherit  be  entitled  by  the  parties 
an  awanl  or  a  jmlKtnent,  or  be 
hoiteKtly  myled  a  comiwomtae,  it 
will  Ktill  be  Hubjed  to  a\-oidance  by 
the  coufU:  Holker  p.  Parker, 
sufirt ;  Stokelj  V.  Robinnon,  34  Pa. 
^1$.  Even  if  the  client  liven  in 
annthcr  State,  expreai  authority 
mtiKt  be  obtained  lie  fore  the  com- 
pramiae  will  be  valid :  Granjcer  r. 
Ratchekler.  54  Vt.  24S:  S.  C,  41 
Am.  Rep.  846. 

An  attorney  retained  to  ■ecuiv' 
|ioMewion  of  real  CKtaie  by  legal 
proceedings,  cannot  bind  his  client 
by  an  agteeinent  to  pay  the  party 
in  poawmsioM  a  som  of  tnoticy  in 
consfdcmtlon  of  tlie  surrender  of 
the  premises:  Stuck  r.  Reese.  15 
Iowa,  laa.  Atxl  when  there  are 
Mveral  plaintiflb,  those  only  who 
assent  to  the  compromise  will  lie 
Imund,  and  tlic  attorney  must 
account  to  thow  who  do  not  assent 
for  the  AiU  amount  of  the  claim  : 
Repp  V.  Wiles  (Ind.),  29  N.  E.  Rep. 
441. 

Tliis  rule  is  not  iron<1ad,  how- 
ever,  and  it  may  be  abrogated  by 
equitable  considerations.  As  we 
have  ieen,  the  courU  w^iU  be  slow 
to  disturb  a  ressonsble  compromiw 
made  by  the  attorney  in  a  bona 
fide  belief  that  he  is  acting  for  the 
tiest  interests  of  his  client :  Holker 
r.  Parker,  tMpra\  Whipple  v. 
Wniitmsn,  13  R.  I.  51a;  S.  C.  43 
Am.  Rep.  4a;  Roller  r.  Woul- 
dridge,  46  Tex.  485 ;  Bonney  r. 
Morrill,  '57  Me.  368;  Black  r. 
Rogers,  75  Mo.  441 ;  Fto.  v.  Quick, 
9>  III.  580 ;  Re  Heath's  Will  (Iowa), 
48  N.  W.  Rep.  1037.  Such  a 
compromise  will  alto  be  held  valid, 
where  there  is  no  time  or  oppor^ 
tunity  fior  consulUtion  with  the 
client,  and  hia  interests  may  be 
seriously  imperilled  by  delay: 
Union  Mnt.  Ufc  tns.  Co.  r.  Buch- 


snan,  100  Ind.  63;  Itrocklcy'  r. 
Brockley,  laa  Pa.  1.  So,  when  the 
plaintiff  is  only  a  titular  ptfty, 
and  a  fair  and  judidouscompromiBe 
is  made  with  the  knowledge  and 
aaicut  of  the  real  party  in  interest, 
it  will  be  upheld:  Whipple  v. 
Whitman,  supra. 

As  the  attorney  cannot,  without 
express  authority,  compromise  for 
less  than  the  amount  due  or 
claimed,  neither  can  he,  unless 
specially  authorised,  receive  any- 
thing but  money  in  payment  of  a 
debt  or  sstisfiiction  of  a  judgment : 
GuUctt  r.  Lewis,  3  Stew.  (Ala.) a3 ; 
McCarver  v,  Nealcy,  1  G.  Greene 
(Iowa J,  360 :  Graydon  v.  i*utterKm, 
13  Iowa,  a56 ;  Drain  v,  Doggett,  4> 
Iowa,  6Sa ;  Bigler  v.  Toy,  68  Iowa, 
687  ;  l>erkins  p.  Grout,  a  La.  An. 
3a8 ;  Pliclps  f  >.  l*reston,  9 1«a.  An. 
48S ;  Keller  v,  Scott,  10  Miss.  81 ; 
Baldwin  v.  Merrill,  8  Humph. 
(Tenn.)  132:  Anderaon  v,  Boyd, 
64  Tex.  loK.  And  this  money  must 
be  legal  currency  of  the  United 
SUtes :  Bailey  r.  Bsgley,  19  La. 
An.  17a ;  Iword  v.  Burbank,  18  Me. 
178.  But  a  payment  made  in  Vir- 
ginia, in  1862,  in  confederate  cur* 
rency,  then  the  only  currency,  was 
held  good,  as  the  client  had  not  ex- 
pressly forbidden  it:  Pidgeon  r. 
Willisuis,  21  GratL  (Va.)  251. 
Similar  pa^'ments,  however,  made 
in  I^uisittiia  and  West  Virginia, 
during  the  war,  were  held  not 
valid  :  Davis  r.  Lee,  ao  La.  An.  a48 ; 
Harper  v,  Harvey,  4a  W.  Va.  539^ 
But  when  the  creditor,  on  being  in- 
formed of  the  payment,  did  not 
notify  the  attorney  of  his  ol^fee- 
tions  to  receiving  such  money,  he 
was  held  concluded  by  his  silence : 
Johnson  v.  Gibbons,  a7  Gratt. 
(Va.)63a. 

The  attorney  cannot  take  in  pay- 
ment, or  as  collateral  security,  with- 
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•HA  special  aullMMily .  notes  of  thinl 
licnMift*.  Ciwk  r.  Bloodgnod.  7  Ala. 
6^3 ;  Jeter  tr.  Haviland,  24  Ga.  asa ; 
JoMs  ».  Raiuom,  3  Ind.  337 ;  Gar- 
vin r.  hemvy,  1$  Mwft.  34 ;  Lang- 
<loa  V.  PoUker,  13  MaM.  318 ;  Kent 
V.  ChaiNttaa,  18  W.  Va.  485.  Or  of 
hiniieir:  Co6k  r.  Bloodgood,  smprm  ; 
Vaadertiiie  r.  Smith,  18  Mo.  App. 
SS-  Boinds:  Smock  r.  Dade,  5  Rand 
(Va.)  639;  Wilkinaon  p.  Holloway, 
7  Leigh.  (Va.)  377 ;  Kent  v.  Rkarda, 
3  Md.  Ch.  391 ;  Kent  r.  Chapman, 
18  W.  Va.  4»$,  Dfalb:  Fortiar. 
Eaaiik  37  Tex.  574.   Depreciated 
money  or  banic  paper :  Chapnum  r. 
Omka,  41  Ala.  103;  Wei4  r.  Ball. 
13  Ala.  340;  Tramlmn  r.  KicholMon, 
'  37  111.  149.  Comitjr  warranta :  Herr- 
maa  r.  Shomon,  34  Kan.  387.    An 
aiMipinent  of  a  jmlKinent :  CLnrk 
r.Kn|pd«nd.9Mim.a48.  OradrU 
*^tvnA  by  mortieaf(e:  Walker  r. 
ScoU,  13  Ala.  644.  Nor  can  he  take 
^'^^  prepertj,  rral  or  pepional,  aa 
>«xi:  Hwton  r.  Mitchell.  14  S.  & 
*•  <'^)  W ;  Stackhouae  r.  0*Hara. 
■^Haa.  Wood:  Pitkin  r.  Harris, 
J|9^^I33.  Hooaest  mcrchaiidia^ 
^  •  Coom.  r.  Roae.  1  Deaau.  (S. 
J-)46i,    Wy^r/for/hepinnotUke 
|."  I^yment  or  aatiaiaction  a  debt 
*^  ^  hinaelf,  to  another,  or  per- 
""^>^  debtor  in  the  action  to  aet 
"J^  «  debt  off  ajcainst  the  plain- 
^"'•CUiaonaettlemcnt:  Gullett 
»•  U»b,  3  stetr.  (AU.)  23 ;  Coat  v, 
7»«W,  I  Ptoft.  (Ala.)  313;  Craig 
'^ay.  SStew.  &  P.  (Ala.)  .54; 
22*'  r.  Scott,  10  Miaa.  81 ;  Van- 
5"*««  r. Smith.  t8  Mo.  App.  55; 
??«kk  V.  Comfaa.  14  N«b.  381 ; 
wflkiitton  r.  Holloway.  7  Leigh. 
^*-)  n>;   Wiley  V.  Mahood,  10 
^-  Vi.  306.    But  caaea   caa  be 
2^7  im^ined  ha  which  the  note 
^*  lUid  pcnoB  oT  twponaibaity 
***U  be  lar  better  than  the  aectttity 
^  cna  a  Jadgmeirt  ag^iimt  the 


delitor;  and  in  thcat  it  bi  hanlly 
libely  tlwt  the  conrta  would  enforce 
the  technical  rale,  ctvn  if  the  client 
were  fooliah  cnoqgh  to  object :  See 
Livingiton  r.  Radcliff.  6  Barh.  (N. 
Y.)  aoi ;  Doiaa  r.  Van  Demark.  35 
Kan.  3015. 

Though  he  cannot  takepart  of  the 
debt  or  claim  in  aaUalaction  of  tha 
whole,  an  attorney  may,  ncvctth^ 
IcM,  receive  partial  paymenta: 
Hall  Safe  Sl  Lock  Co.  v,  Harwell, 
S8  Ala.  441 ;  Pickett  r.  Batca,  3 
La.  Aa.  627.  And  when  a  note  b 
collected  part  ia  money,  and  a  ae- 
curity  ia  given  ibr  the  balance,  the 
money  payment  b  good  /^v  /««/•» : 
Davia  r.  Severance  (Minn.),  53  N. 
W.  Rep.  14a 

Bnt,  aa  in  all  other  caaea  of  nn- 
anthofiacd  action  by  egenta,  thcae 
acta  of  the  attorney  may  be  ratiBed 
by  the  client,  by  conduct  aa  well 
aaby  wofda:  Pco.  r.  Lambom,  1 
Scam.  133 ;  Nolan  p,  Jackaoi*,  16 
111.  373;  Jcnningi  1*.  McConnel. 
17  III.  148 ;  Tremboll  r.  Nicholaon, 
37  III.  149;  Melvin  v,  Ina.  Co.,  80 
in.44t»:  Wcthetbce  r.  Pitch.  117 
IlL  67 :  Moye  V.  Cogdell.  69  N.  C. 
93 ;  Terhnne  r.  Collon,  10  N.  J. 
Bq.  31. 

A  compromiae  ia  good,  if  made 
in  the  pwacncc  of  the  client,  and 
hedoca  not  diaaent:  Chambers  r. 
Maaoo,  5  C.  B.  (K.  S.)  59*  If  h« 
acqnicacca  in  it,  alter  being  fully 
informed  of  the  tranaactson.  by  re- 
maining ailent,  or  by  receiving  the 
fhutaof  il:  Abbe  r.  Rood,  6  Mc- 
Lean (U.  S.)  106;  Mayer  v.  Fonlk- 
rad,  4  Waah.  C.  C.  SP3;  Maddux 
r.  Bevan,  39  Md  485 ;  Scmple  v. 
Atkinaon,  64  Ma  504-  Or  by  neg- 
kdlng  to  diaaent  from  or  repudiate 
the  compromiae  within  a  rcaaon- 
able  time :  Swialien  r.  Swinfen,  34 
Bcav.  s«9:  W«*  ^  »o«w%  75 
Ho.  441;   Benedict  v.  Smith.  10 
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PftiKC  (N.  v.).  ij6:  Wliipplc  v. 
WUtoian*  13  R.  I.  51a;  8.  C,  43 
Am.  Rep.  4a.  If  one  of  pevenl 
paymenu  to  the  attonicy  in  iiped* 
fie  •rtklct  is  reeeifcd  by  thcprinci- 
pal,  and  no  objoetion  ia  made, 
auch  pajrmenta  will  go  In  diacliaf]|e 
of  tlte  f  lebt  in  the  aama  waj  aa  if 
maile  in  money :  Patten  r.  Pnller- 
lon,  17  Me.  58. 

The  remcdiea  of  the  client  are 
many  and  variona.  He  may  pit>- 
cecit  aRaiaat  the  attorney,  if  he 
chooae,  ao  mUfying  Ua  action  and 
diachaiximc  the  debtor:  Chapman 
r.  Cowlca,  41  Ala.  103  i  Lent  v* 
Rnrtiank,  18  Me.  178;  Fitch  r. 
fleott,  3  How.  (MiH.)  314.  Ifjitdg- 
ment  haa  been  enteted  on  the  oom* 
pramiae,  he  may  have  it  vaaitc«l : 


Dalton  I'.  Wral  End  St.  Ry.  Co. 
(the  principal  caw)  (Maaa.),  34  N. 
B.  Rep.  a6i.  If  that  haa  not  been 
done,  lie  nmy  ignore  the  oompio- 
miae,  and  procectl  with  the  original 
action:  Jonea  p.  Innem,  3a  Kan. 
177:  Davia  r.  Setreninoe  (Minn.), 
5a  N.  W.  Rep.  140;  Dooley  v. 
Dooley,  9  Lea.  (Tenn.)  30&  Or  if 
the  oompromtae  be  made  on  a  Judg- 
ment, after  iaaaing  execution,  he 
may  feiaaue  execttti<m  :  Wright  f. 
Daily,  a6  Tex.  73a 

The  mica  lakl  down  in  the  pee- 
ceding  diaeumion  apply  to  pioctoia 
in  adadnlty,  equally  with  attor- 
neya :  Batcaf.  Seabofy,  i  Spngue, 
415. 
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ASSE.4SORS.  Supreme  Court  op  New  Jersb\'. 


Camsiiimihmiti  Law.    Tox^Hoh  tf  CorporaU  Stock, 
iuUnUU  Comtmeme, 


STATEMKMT  0¥  CaSS. 


The  eoq>onUion  phdntiff  waa  in- 
eoipontcd  by  the  eoncunent  legla- 
lation  of  New  Jeney  and  Pennayl- 
vania.  Some  of  the  officiala  wete 
reaident  in  one  Slate,  othen  in  the 
other.  Toll  galea  were  efeded  on 
the  ftnnaylvania  bank  and  toUa 


of  the  bridge  (conaideml  a*  a  stnu- 
ture^  without  refinenoe  to  the  extent 
of  travel  upon  it,  or  the  profita  de- 
rived ftom  it)  were  paid  annually 
to  New  Jeney,  and  on  the  aame 
bada  with  regafd  to  the  other  half 
taiKca  weie  paid  to  Pennaylvanla. 


collected  theve.    Ttoeaon  one  half        The  Legialatnie  of  New  Jcraey 
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^^^^  a   funbcT  Ad  (April    i9lh,  thentm.  <nnrr  m    aa%i|ca1ilc  iHvr, 

^b^^*  c'Biitkil  **  An  Act  to  pcovMc  vhich     fbnn«    the     CD-teiiBbww 

*^  the  Inipiiikm  o€  State  taxes  boniMUffy  betwcca  two  Stales,  csa 

"P<;b    eestain  corpocmtions.  etc.,"  eolj  be  coafened  bjr  tke  coacar- 

^^ich  rMfttiicd  from  the  corpora-  icnt  kgidatioa  of  bolli  Statai^  aad 

^  ptaisitur.  the  payment  of  **a  mdi  chaitcts  are  siO^lcct  to  allcm- 

'^y  licmic  fee  or  tax  of  one-  tioa  aad  repeal  ia  a  like  aMMMT 

tnth    or    «nc  per  cent,    on   the  only;  jd.  that  the  corporaUoabcl^g 

"XMittt  oC  the  capital  stock.**  a   fbreiKa  cwpotathm,  coOcdiiw 

^^    pe^jnaent  of  the  latter  tax  WIU  at  Hs  galea,  arithia  the  jariidie- 

l^^^de   aader  prolcaL  and  was  tkai  of  Fenmylraaia,  the  Slate  of 

'^             itheeegTOaads(theabore  KcvJerseycoaklBotiaipoSealaxby 

"«"■«■».    of  CkIs  being  agreed  wayof  alkemefeeapoaitorapoa 

^^r^;  **^  thatthisarasa  tax  npoa  hs  frsnchbes;  aad  41b.  thai  c««a 

|T^^*t«     commerce,   and    so  ia  irthetasaereTalid,theasicmHK«t 

HJ^^tioQ  ^  n^  Coastltation  oftlie  sboald  hare  been  awde  apon  one- 

^^  St«tes;  ad,  that  apon  the  half  the  aawaat  of  the  capital 

'?'^''P>«««rpablkhiv,thepo«^  stock  faMlead  pT  apoa  the  whole 

*"«cUnsa  iHfdge  or  takiag  lulls  mnoaat 

Orixiov  OP  vn  Covar. 

XiUZ.  ^^'^'^  (GAaaaow,  J.,  de>  refeicace  to   the  aatave  of   the 

r^    Uie  opinion)  apheU  the  basiaess  the  coqncatioa   may  be 

?T^y^|^3oadHy  ofthe  tax.  layiag  aathoriaed  to  cany  oa,  aad  is  coa- 

*^  I^cdenl  CoBsUtation  wiU  smatioaal,    evca    m    i^iiBrt    a 


^"T^^'l^ate  a  Stale  tax  imposed     domcslk  cotpocalioa  created   far 
^/i.  /^■•*JUc  cotporstions,  gentT'     the  paipose  of  caciviag  ia  coan 


^^T'^^vsae  H  imtidemiMify  aflecls  merae  arith  aa  adyoiaiag  State.** 
gV*^  lander  State  aathority.  ia  The  foatth  groaad  of  objcctioa  the 
M  *^.  ^R  ia  interalate  commerce.  Comt  ansfsered  by  s^rivg  that  the 
t^  p  '^^■ly  liceate  fee,  cooiiaacd  rif^t  of  cofporate  exislcaoe  1%  ia 
l^^**^«t,  b.  ia  flhoit,  a  poll  tax  hs  aalare.  iadiriaible,  aad  the  fee, 
r'^7*|Kfcn  doateslic  cotporatioaa  thciefete, mast  be  aeeaaaarlly  aa 
teOte  "^Vht  to  be.  arithont  fcgard  catirety,  ao  matter  where  the  peop- 
le. I'^'^em  that  aader  sadifeffm  ct^  of  the  oompaay  is  1 
^^9*  exerciae.  Sodi  a  fee  how  Ite  capital  is 
r??*  «««cted  by  the  State  from  employed. 
^  ^  li^  is  derived  wilhoat 

Stats  Taxation  or  CoaroaATS  PaAxcmsB. 

J^^powcr  to  regalate  com-     District,  lao  U.  &,  aad  the  lo«g 

^^^>«l«cea  the  Slates  is  cooB-  liat  of  esses  there  dtod  by  Mr. 

!r^  «Klaaiirdy  toCoBgicas,  and  Jaslice  BBAOUnr. 
^**  ^*hia  it  thssea  toexcrdae  its        The  word  regmlmHmt  hm  % 
^"^^  i«  that  dirsctioo,  each  com-     to  haire  a  more  or  km  t 
"*^ibdlbefiae  fiom  stalatory     or  father  speeisl  ateaaia 
**l*>«ti0Mofanykiad.iaaw«l&.     ployod  by  the  fedanl 
"""^  priadpil  of  coasdto.     Coast.     Ia  State  Tftx  oa 
ha:   Rofabfam  V.    Tmdag     Receipla,  15  Wallaca,  SI4, lb 
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lowing  wofdi  are  uaed :  *'  It  m  not 
everything  tliiit  affffis  commerce 
that  «nioants  to  a  rq^mUtion  of  it, 
within  the  meaning  of  the  contti- 
tution."  (See  alM  Robbing  t*.  Tax- 
ing District,  supra.) 

The  police  power  of  the  States 
anthori/e  the  |Muiuigc  of  Acta  which 
may  affect  interrtate  commerce  by 
virtue  of  the  right  and  duty  to  pro- 
vid?  for  the  "lecnrity  of  the  lives, 
liniba,  health  and  comfort  of  per- 
sona.** Legislation  which  deals 
distinctly  with  tlie  ph}iiical  welfare 
and  ha|ipineiis  of  the  citizen  falls 
naturally  within  this  clam.  Tlie 
exception  is  even  extended,  and, 
umler  thin  same  pc»|ice  power,  the 
Statm  may  secure  the  protection 
of  pro|iefty,  althou);h  busincMi 
which  reaches  beyond  the  State 
limit  may  be  incidentally  ajfecied 
thereby. 

But  wherever  rach  purely  police 
regulations  are  made  by  a  State,  or 
wherever  a  State  enacts  hiws,  less 
distinctly  recognizable  as  falling 
within  that  clasa,  such  as  the  estab- 
lishment and  supervision  of  high- 
ways, canals,  ferries,  railroods, 
bridges  and  other  commercial 
agencies,  and  facilities  the  opera- 
tion of  the  law  must  not  directly 
affect  interstate  commerce.  This, 
then,  would  scan  to  be  the  test: 
Does  a  State  law  whose  constitu- 
tionality is  impeached  on  these 
grounds,  operate  directly  against 
an  interstate  business,  whatever 
may  be  its  character,  or  does  it 
merely  reach  in  a  casual  way  one 
of  the  agencies  of  that 
Tl«  law 'must,  of  course, 
be  in  other  reipects  legitimate. 

In  considetlng  the  long  line  of 
cases  decided  t^  the  United  Sutes 
Sapreme  Court,  involving  the  con- 
stitntlonality  of  Sute  laws  alleged 
to  be  ia  oonfllit  with  the  eom- 


merce  douse  of  the  conittitution, 
the  subject  of  taxation  ia  the  im|)or- 
tant  one.  The  daming  of  a  navi- 
gable Mtream  is  a  rare  occurrence  as 
compare<l  with  the  tolb  charged 
for  transportation  o\Tr  its  ferries  or 
on  its  bridges.  The  general  subject 
of  taxation  cannot  be  constdeied 
here,  but  the  cases  in  which  the 
Supreme  Court  lias  passed  upon 
State  legislation  extending  through 
various  forms  of  taxation  to  the 
cotnnicrce  which  claimed  exemp- 
tion frrrni  its  operation  under  the 
federal  Uiw  suflidcnUy  indicate  the 
line  of  argument  by  which  the  New 
Jemcy  Court  reachctl  its  conclusion 
in  this  case.  The  case  may  be 
dtrided  into  two  general  groups: 
first,  those  in  which  the  State  law 
hns  lieen  set  aside  as  an  unwarrant- 
able reguLition  of  commerce  ;  and 
second,  those  which  upheld  the 
legislation,  notwithstamling  that  it 
may  liave  had  an  incidental  affect 
or  influence  upon  that  commerce. 
Within  the  fint  group  may  be 
first  considered  the  instances  in 
which  the  State  law  imposes  a 
bunlen  upon  tlie  citisens  of  other 
Stotcs  doing  business  within  iU 
territory,  from  which  its  own  citi- 
zens mx^  c.vempt.  In  Guy  v,  Balti- 
more, too  U.  S.  434,  the  city  of  Balti- 
more pasaed  an  ordinance  requir- 
ing the  payment  of  fees  for  the  use 
of  the  city*s  wharves  by  all  vessels 
laden  with  the  products  of  other 
States,  but  exempting  those  land- 
ing with  Maryland  producta.  The 
court  said  that  '*  these  fees  must 
be  looked  upon,  not  as  a  compensa- 
tion fbr  the  use  of  the  city's  prop- 
erty, but  as  a  mere  expedient  or 
device  to  footer  the  domestic  oom- 
mcroe  of  Maryland  by  means  of  un- 
equal and  oppreMvc  burdens  upon 
the  industry  and  botinesa  of  other 
States.**    This  was  a  case  of  dis- 
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^(^Uiation  ^Tc  and  alinple.      In 

WtM»err.Vitf\Bia,  103U.   S^    344, 

*  ^»l:lBii  cuiule   reqnirra      the 

•8***  ol  ntirabciurenwillsont  the 

^te  to  6bUin  county  llceiwe  fees 

'^  pn?  t  ipccific  licenne  tsx  in 

yi^SlBU  before  telUnK  his  fcoods, 

"**  «xc«ptcdthe  aiccnu  of  VirRioin 

"^vfoctefcn  from  the  operation 

^**»«  law.    **  Commerce   among 

"•  Statet  it  nU  fpee,*'  Mid    the 

J'^'^  ••  whenever  a  commoditj  ia, 

■y  '••^w  of  it!  fbceii^  growth  or 

■*f »l«ct«fe,   nbiectcil    by   State 

7^«taoo  toAiacriminating  rcgiila- 

*"^  er  bnrdent,  the  aUtote  ia  in 

***^*ct  with  the  commerce  ctanac 

^  the  conatitntioa    and  Tcid:" 

<**'Jn«ticePiKi.D.)   . 

^Walliqgp.  Michigan.    ii6  U. 

7^  pnKSically  the  aamc  atate  of 

Zf^txiaiedaain  the  above  caae. 

J*^Hccnie  las  in  qncation  waa, 

7^^'**cr,  levied  npon  the  tale  of 

7|^ieiting  liqnofs  mannfactured 

^  ^^kcr  Staten.  a  anbject  which 

^M  lecm  to   Ml  more  ckariy 

?^n  the  police   power  of  the 

^    The  CMC   iUnalnitea  the 

^I^Qftfae  conadtntsooal  pralee- 

**•  orw  inceraui 

*•  fc«  of  the    «^ 

''"^bTtheStatea. 


tied  beyond  the  State  limiu  or  not. 
The  conit  held  Ihat  **  the  tsnnapor^ 
Ution  of  freight,  or  of  the  anbfccta 
of  commerce,  ia  a  constituent  part 
of  commerce  Itaelf.  and  that,  when- 
ever the  enfaject  in  regard  to  which 
a  power  to  regnlate  oomntcrce  ia 
a^aefted  are  in  their  natnie  na- 
tional, or  admit  of  one  nniform 
•yatem  of  regnlation.  they  are  ex- 
clusively within  the  regulating 
control  of  Congrcat^  Traaaport»>, 
tion  of  pasMugera  or  mercbandiae 
through  a  SUte,*  or  from  one  State 
to  another  ia  of  this  nature.** 

Cook  r.  Pennsylvania.  97  V.  S. 
566.  ia  an  example  of  a  State  tax 
levied  nominally  vpon  an  occupa- 
tion, but  really  upon  the  subject  of 
the  businew.  The  Ux  in  question 
waa  npon  the  amount  of  saica  of 
goods  made  In*  auctioneersi  The 
Court  held  that  it  amounted  ton 
tax  on  the  gooda  thenisehcs,  and 
oonaequently  aa  applying  to  Im- 
ported goods  In  the  original  pock- 


^>hcr  9.  Texaa,  ij8  U.  S.  139. 
JJ*^SlMrtcabofghv.  Hennick.  119 
^  3.  141,  at  farther  examplea 

•'^liwiBhirtton. 

^itianoton  the  ground  of 

^'^riariaation  only  that  a  atate  tax 
^rhededafcdvoid.    The  notnre 

•^>«*ject.«poi 

iwhidithetax 

I  sallicient  to     intestate 


'"^  it  with  theiteakof  fedcrsl 
^^^ontjrand  pnotection.  In  caae 
^SiatePfteigbt  Tax.  15  Wallace. 
*^  the  State  of  PennsylTania 
^^  an  Act  taxing  freight  tfoaa- 
Pelted  over  the  foilway,  etc,  with- 
^Rgudto  whether  it  waa  car- 


Sec  also  Browa  r.  Houston.  114 
v.  S.  6m,  and  Lyng  r.  Michigan, 
1^  U.  S.  i6t. 

Tbe  State  Ux  may  be  void,  not 
only  aa  diacrimlnating  against  citi- 
aeoa  of  other  States,  or  aa  buiden- 
ing  directly  the  goods  transported 
but  alao  aa  being  a  tax  npon  the 
buaincss  engaged  in  intestate  com- 
meftc,  becauae  imposed  npon  the 
business  itself  directly  or  npon  ita 
earning,  methoda  or  agendcak 

The  following  caaea  declared 
State  Acta  void  aa  alfoctiog  diiectly 
tesa:  Pcnaacola  Td. 
Co.  V.  W.  U.  Td.  Co..  96  U.  S.  I ; 
W.  U.  Tel.  Co.  r.  TexM,  109  U.  S. 
460;  Wabadi  St.  U  ft  P.  IL  Hy. 
Co.  V.  Illinola.  11ft  TJ.  S.  SS7 ;  Tsle- 
gmph  Co.  V.  ^ttenoan,  197  V.  S. 
411 :  X^Ump  V-  Kabila,  117  U.  S. 
4*x 
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la  theK  the  Ux  wMoramoooted 
to  a  ux  oa  caning*:  Fwxo  r. 
Michigu,  121  U.  S.  ajo :  Phil.  & 
Southera  S.  S.  Co.  r*.  I'^enna..  i» 
U.  S.  336.  While  the  following  ans 
cxainpica  of  Uvea  operating 
agaiDd  the  agencies  of  commerce  : 
Rolibina  v.  Taxing  Dint.,  lao  C. 
S.  489:  McCall  V.  California,  136, 
U.  S.  104 ;  Railroad  Co.  v.  Penna., 
136  U.  8.  114;  Cratcher  r.  Ken- 
tncky,  141  U.  S.  47- 

The  eaten  which  oomprine  the 
iiecond  general  gsoap.or  those  in 
which  State  tcgislatioa  haa  hecn 
ufihvld,  were  where  interstate  com- 
merce was  incttlcntally  aflccted  may 
now  be  considered. 

The  levying  of  a  tax  on  the  ferry 
Ijoats  owned  by  ferry  keepers  living 
within  the  State,  was  held,  in  Wig- 
gin's  Ferry  Co.  v.  East  St  Loois, 
107  U.  S.  jtis,  a  valid  regulation 
imposed  under  the  State  police 
power.  The  Court  said  that  "the 
power  to  license  is  a  police  power, 
although  it  may  also  be  exercisrd 
for  the  purpose  of  raising  revenue.** 
See  also  Maine  i\  Grand  Trunk 
Ry.  Co.,  149  U.  S.  117. 

The  right  to  impose  fees  for 
wharfage  is  upheld,  although  the 
wharf  owner  may  be  a  munidpul 
cofporation  and  the  stcamhoata 
mooring  thereat  enrolled  and 
licensed:  Packet  Co.  p,  Keokuk, 
95  U.  S.  80.  See  also  Pncket  Co.  r. 
Bast  St  Louis,  100  U.  S.  418; 
Parkcrsburg  Transportation  Co.  v. 
Parkerrfmrg,  107  U.  S.  698 ;  Pnckci 
Co.  V.  Aiker,  lai  U.  8.  444* 

It  remains  to  note  the  instance  in 
which  the  capital  stock  and  similar 
profierty  of  corporations  have  been 
Uxed  and,  finally,  the  questioa  to 
what  extent  the  less  tangible  coi^ 
pomte  franchises  and  privileges  am 
liable. 

In  W.  U.  Tel.  Co.  p.  Att*y-Ge»- 


eral,  125  t*.  S.  530.  the  Sute  of 
Massachusetts  had  imposed  a  tax 
upon  the  W.  U.  Telegraph  Co. 
upon  its  pmperty  owned  and  useil 
within  the  State,  the  value  c»f 
which  was  ascertained  by  compar- 
ing the  length  of  its  lines  in  that 
State  with  the  length  of  its  entirr 
lines.  The  Court  declared  the  tex 
to  be  distinctly  an  excise  tax.  The 
tax  was  levied  upon  the  capital 
stock  of  the  company.  It  was 
upheld  by  the  Court 

In  i*nllman*a  Palace  Car  Co.  r. 
l*cnna.,  141  U.  S.  18,  It  was  held 
tlmt  *'  a  State  statute  imposing  a 
tax  on  the  catutal  stock  of  all  cor 
pomtioiis  engaged  in  the  transport 
tation  of  freight  and  pasaicngen* 
within  tlic  State,  under  which  a 
corporation  of  another  State  en- 
gaged in  running  ruilroad  curs 
into,  through  and  ont  of  the  State, 
is  taxed  by  taking  aa  the  basis  of 
sssessment  such  firopottlon  of  iu 
cspital  stock  as  the  number  of 
mile*  of  ruilroad  over  which  its 
cars  are  run  within  the  State,  beais 
to  the  whole  number  of  miles  in 
this  and  other  States  over  which 
Ita  csrs  are  run,  does  not  violate  the 
commerce  clause  of  the  constitn- 
lion." 

Thus,  the  capital  stock  of  a  foreign 
corporation  doing  buainess  within 
another  State  is  the  proper  subject 
of  taxatiou  in  the  latter  State,  pn- 
\-idcd  that  the  basis  of  assesMnent  is 
not  the  whole  ofthe  sloGk,hut  only 
that  which  atands  for  the  amount 
of  property  owned  or  operated  in 
the  taxing  State. 

Does  the  same  rate  apply  in  the 
taxing  of  frsnchisea  and  privileges? 
In  DeUiware  R.  ILTax,  18  Wallace, 
90S,  the  Conn  said.  **the  Statamay 
impose  taxes  upon  the  corporation 
aa  an  tmiiiy  existing  under  ita 
laws,  as  well  as  upon  ita  capital 
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"^    or   its  teparaie  coipoffate  the  wotd  "fnndbim"  in  the  t«» 

"  rnpoty.*'    (See  abo   Maine    r.  inftaacM,  Mjiag  **Tbe  ftMchfat 

<«nMl  Tnink  Ry.  Co.,   142  U.  &  that  b  taxed  m  property  >•  the 

'^•)  privilcse  enjojwd  by  •  coqionlkNi 

I"  Hon  sSUtct  MintnK  Co.  r.  of  cxcrcUag  ccrteiB   powen  de- 

TT.^^*  >4S  t'.  &  3^,  •  icutntc  ri\*rd  fram  the  State,  wbeieee  the 

^^^  Yoik  imponed  a  tax  upon  ftanchke  with  which  we  have  te 

^^^^V^Mbt  (nochiae  or  Irasinew  do.  it  the  tight  to  exint  in  corporate 

^**^-oorpontioa.  etc.,  iacorpo-  ibrai   withoot    tefeieacc    to    the 

Ihlf  ^  "Xm^"*^  by  the  low  of  poweiB  that,  OMile  that  fem,  the 

^  ^te  or  of  any  other  Slate,  compaay  may  eawrdae.    In   thia 

^  ^9n  hosanctt  in  New  York,  State  (New  Jerwy)  we  tax  each  of 

^^  to  he  computed  liy  a  per-  thcoe   ao  called   fraa^iaefl.    The 

"^^  apon    its   whole   capital  latter  tax  ii,  in  ahort,  a  poll  tax 

Tk  oorporatioii  ia  c|ucatioa  levied  apon  a  ilonMitic  corpoiatioa 

^**>corporatcd  ia  tttah.  but  di  Ibrthe rijdit  to  be.    Such  a  tax  b 

\^^  pwt  of  ita  boaincM  in  New  aot  apon  property  or  amcta,  and 

^'    The  tax  waa  aphehi    The  doea  not  in  any  way  concern  the 

^T|^  mid.  that  *«the  ri^t  and  natnie  of  the  bnatecm  the  company 

^^^^c^e.  or  the  fmrntkite,  at  it  may  be  anthoriacd  to  carry  on." 

?^Wtefnied,ofbcittgaoDrpora-  The  doctriae  of  thia  cam  amy  be 

r*  ^  of  great  vatoe  to  ita  mem-  aaid  to  be  thia :  Tlwt  a  Slate  tax 

^  *e(|  ■  considered  m  property,  levied  apon  a  corporation  engaged 

^^''■^  and    dirtinct    from    the  in  a  bniinem  of  aa  cxdnaively 

^^"^^  the  coffporatioB  itself  may  interalate  character,  althongh  baaed 

Ij^^**   CoMiaateg,  the  Coart  apon  the  whole  amonnt  of  the 

T^«ed  that  the  tax  bei«g  ealid  capital  atodc.  whether  it  be  hdd 

^^^  WBjra  dhl  not  operate  aa  a  withhi  the  State  or  not,  i 


!^^  apon  or  interference  with     conflict  with  the  ftdcnd  power  over 
"^  aa    it    WM 

of     the   corporatfon    it 

Bd  ftUa  wkhln 

-^,„^     the     the  operation  of  a  law  in  other  le* 

^"^^on  of  other  Statea.  apectovalld.   The  iMt  that  the  cor- 


^b  apoa  tUa  latter  caae  that  the 
^^JomyOonrt  appeanto  haro 

\^cqMlly    baaed    ita     deciaion, , 

f^WtheCtart  makeathcM-  W.T. 

^^  dhlinciiuM  aalothenn  of 
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Pp^)i»lk*»  Strkkt  Railway  Co.i'.  Spekcer.' 


imsmrmmte  Momey,  Ltssee  wUk  apiion  io  pmrekmu. 
Flaintiir  conveyed  land  to  defendant  by  deed,  and  reoeifcd  $»/ioo,  the 
consideration  money  mentioned  tbefetn.  By  a  leaM  of  tlie  lame  date, 
defendant  leased  the  ]>icmlie«  to  plaintiflT  (or  one  jrcor  at  a  nominal  rent, 
and  in  the  leaae  gave  an  abaointe  and  exctnaive  option  to  the  plaintiff  to 
pnrchase  the  land  at  the  end  of  the  year  for  i;ao.ooo  and  intereat  At  the 
end  of  the  term,  the  anangemcnt  waa  extendeil  for  another  year.  Plain- 
tiff  inanred  the  bnlldinga  on  the  property  for  defendant'a  ptolection,  the 
policy  to  be  ** payable  to  him  as  Ua  intereat  may  appear^*'  Before  the 
expiration  of  the  teeood  year  the  bnikliogi  were  bnmed.  After  the  fire, 
the  plaintiff  exercited  the  option  rceeived  from  the  defendant,  and  paid 
him  faui,ooa  Defendant  claimed  inanranoe  money.  NeU,  that  on  the 
exerdae  of  the  option  to  redeem,  plaintiff 'a  equitable  title  revetted  bach 
to  the  data  of  the  original  agiee*neat,  and  plaintiff  became  the  owner  of 
the  land  aa  it  waa  at  anch  date,  or  of  the  inanranoe  money  ivhidi  atood 
/fo  Umla  in  iu  place. 

Opinion  by  Mitch  em..  J. 

ThK  RtClltB  OF  VKNOOR  A2CD  VRRDKIS    IN  RBSFSCT  OP  A  POUCV  OP 
INSURAXCK  UPOM  PkOPRRTV  SOUI. 

Among  recent  dedaiona  in  the  aion  of  the  Court  ia  correct,  and 
domain  of  inaurance  law  none  haa  Mr.  Juatice  MiTCBRUn  in  a  dear 
raised  mpre  important  qucstiona  or  and  tene  opinion,  basca  this  ded- 
fumtahed  a  baaia  for  more  intereat-  aion  upon  intolliRible  gronnda.  It 
ing  apecalationa  than  the  dedsion  acema  to  the  writer,  however,  that 
of  the  Bupieme  Court  of  Pennsyl-  the  court  might  with  advantage 
vania  in  Peoplea*  Stieet  Railway  have  token  the  opportanlty  to  re- 
Co.  p.  Spencer  (17  Atl.  Rep.  113:  duce  the  pcoblea  before  them  to 
156  Pa.  89 ;  July  '19,  1893).  Both  ita  aimpleat  fom  and  to  aolve  It 
upon  prindple  and  antlierity,  there  with  reference  to  two  ftmdaoMBtal 
aeema  to  be  no  doubt  that  the  dcd-  prindplea  of  the  kw  of  fin  f 

*  Reported  in  196  Pu.  85. 
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*Me;  <HK,  tlwl  ittflaniice  ia  •  per- 
*Ma]eoatraelMiddoc»  not  ran  with 
^  land ;  tbcolhcr.tlwt  thtfcontfpl- 
^  fentwe  orfircitmraacc  is  that 
'^  >•  •  contract  of  hNkmnity.  If 
^iacwim  had  been  adopted.  H  ia 
coocei^vd  that  the  caae  before  the 


« iMci«9liBg  relation  to  the  lead- 
iBf  Baalish  caaea  of  Rayner  r. 
'^•^oa  (L.  R.  18  Ch.  D.  i.  1881) 
•ad  Caaieltein  r.  Pic«oo  (L.  R.  11 
0-  *• ».  380^  1883).  aa  vrcll  aa  to 
^^'^^  cnriier  caaca  dcciifcd  by  the 
^P^ime  Cottit  of  Pcnnajrlvania, 
^'P^ci^ly  Reed  r.  Lnkev,  44  Pa. 
"i(.863y. 


Tbe 


cnae  of  the  Ftoplea*  Street 


^^•y  Co.  r.  Spencer  waa  an 
*7"  bioaght  by  the  cur  potation 
2*1^  Spencer  to  determine  the 
"[^of  the  partica  to  certain 
*"*^  depoaitcd  by  a  file  inanrance 
^•^•■y  ia  payment  of  a  loaa  by 
7^  Happeved  that  tbe  company 
"*^  Wea  the  ownefB  of  the  prop> 
^I^^IMaHon.  and  that  in  con 
?*'***oa  of  a  paymoit  of  #3^000 
^  ^'Pcnccr  a  oonTcyance  of  the 
J*y*«y  «m  execntcd  to  him 
■jj*  •  hue  back  to  the  com- 
Jj^  <t  a  aominal  rent  with  no 
of  poaaeaaion,  which    rr- 


"""^  an  the  while  inthe< 
^'  Tbh  amngement  faiclnded 
/***^hy  Spencer  to  the  cem- 
^"l^^aaabaolnte  and  escdnaiine 
^'['^lofeiMuchaaeattheend  of 
r^fcr the aameanm  with  in- 
"'"^  At  the  end  of  the  year  the 
^l^^^paid  np  the  intcrert,  and 
^^^•■fljement  wna  reneweo  lor 
"""^Tcar.  DnriBKthecontinn- 
"^Qf  the  ^rea 
JU^^teed  an 
r^P^hm  and  paid  the  pmn- 
^'  la  the  policy  the  company 


towinit  ctanae:  "The 
the  aaaued  in  the  above 
bnilding  ia  the  right  to 
from  A.  D.  Spencer,  owner 
in  caae  of  loai»  the  ti 
payable  to  him.  m  hia 
appear  nnder  aaid  contract." 
property  waa  ocatroyed  by  ft 
pendtag  thia  action  (which  1 
atitnted  m  the  reanh  of  an 
meat  between  the 
Spencer)  the  company 
the  option  to  pnrchaae  and 
cooTcyance  npon  payment 


intercat  of 


ince  k 


""•vMiaaaned 


took  a 
of  the 


After  atating  the  facts  the  opinion 
of  >Ir.  Joatice  Mitcbkll  prw> 
ceedak  as  followa : 

**It  is  unimportant  what  name 
we  apply  to  the  relation  of  the 
partiea  daring  tbe  year.  Whether 
technically  vendor  and  vendee, 
mortgagor  and  mottgageey  or  le^ 
aor  and  leaace.  ia  immaterial.  The 
natnre  of  the  relation  ia  incontcaU 
dble.  Appellant  waa  the  hokler  of 
Che  legal  title,  aobfcct  to  an  eqnity 
in  the  eompany.  It  ia  atroogly 
aigned  for  appellant  that  his  Inter- 
eat  at  the  time  of  the  fue  was  sa 
sbaotnte  fee-simple  title.  Bnt  thia 
issn  error.  It  waa  not  afaaolBte. 
It  wm  the  legal  title  in  fce«  bnt 
anbfect  to  the  eqnitable'  iatcrest  of 
Che  company,  an  intereat  in  the 
land,  capable  of  being  apedfically 
enfofccd.and  good,  not  only  agalnat  . 
theappelhmt.  bnt  all  othera»  a*, 
dilorai  pnrcfaaaera  or  atrangers,  to 
whom  the  icoorded  deeda  and  the 
eompany'a  poaaeaaion  gave  notiee. 

The  only  anbatantial  qncstioo  in 
the  esse  b  the  dale  at  which  the 
company *a  eqmty  became  complete 
The  fire  took  place  dnriqg  the  ran- 
nl«g  of  the  term.  The  option  to 
mcrdaed  after  the  fire 


redeem  was< 


iaaailsdthcfete  the  fel. 


Did  the  eompany'a 
to  ran  e«ly  ftom  the 
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exercke  of  Ha  option,  or  did  it, 
upon  that  event,  relate  ImcIe  for 
all  porpoaea  to  the  trannaction  ?  We 
are  of  opinion  that  both  principle 
and  authority  analain  the  latter 
view.  A»  alieady  naid,  the  tranaa^ 
tion  waa  in  mlMtance  a  loan  of 
ttiuney,  and  appellant'!  right  waa 
to  have  hit  money  back  with  inter- 
c«t  at  a  npcdficd  time,  or,  in  de- 
fault of  that,  to  have  hia  Utle  be- 
come abiotute.  The  inmrance  waa 
for  hi«  protection,  not  to  increaie 
hia  profit;  to  keep  up  the  Mflki- 
ency  df  hia  wcnrity  while  the  loan 
lasted,  or  make  good  the  valne  of 
hia  purchaae,  if  it  became  abiolnte. 
I'or  that  rcaMm  it  waa  lobe  kept 
np  by  the  appellee.  If  tlie  latter 
had  eserciaed  ita  option  before  the 
fire,  there  could  have  been  no 
qocation  that  the  iniuranoe  money 
wonld  have  beloniped  to  it.  But 
the  date  of  the  6re  makea  no  sob* 
■taatial  dilTerenoe  when,  aa  waa  the 
cme,  the  appellee  elected  to  repay 
the  loan,  and  reenmed  ita  title.  On 
tl»e  happening  of  that  oontincency, 
the  appellant  got  hia  money,  with 
inteflctt,  which  waa  all  be  wna  en- 
titled to;  while  the  appellee  got 
back  ita  land,  lemencd  in  value  by 
the  fire,  but  the  lorn  compeneated 
by  the  inaurance  money.  The  in- 
Mirance  waa,  in  contemplation  of 
law,  for  the  benefit  of  whomever 
■bould  be  entitled  when  the  opI^Au 
waa  exerdecd  or  expired  by  de- 
lanlt,  and,  in  ^ct,  it  waa  contrKtcd 
for  '*M  intcreit  may  appear.**  It 
i<ood  in  place  of  eo  much  of  the 
property  aa  wna  deitroyed  by  the 
fire,  and  followed  the  title  when 
the  equitable  and  lepd  intererta 
united.  The  anthoritiee,  eo  for  aa 
we  have  any  analogona  cnae,  lead 
to  the  eame  eoncluaioa.  It  waa 
held  in  Kerr  p.  Day,  14  Pa.  iia, 
that  an  option  to  pnichaae  la  a  anb- 


stantial  intereat  in  land,  which  may 
be  conveyed  to  a  vendee ;  and  the 
English'  chancery  caaea  were  re- 
viewed by  Rria,  J.,  with  the  re- 
anlt  that,  **  when  the  lessee  made 
hia  option  to  pnrrhasc,  he  wm  to 
to  be  considered  as  the  owner  m^ 
iaiih.  Indeed,  the  detefmination 
can  only  be  supported  by  attribut- 
ing to  the  lessee  an  equivalent 
estate  in  the  land,  under  hia  cove- 
nant for  an  optional  purchase, 
which  passed  to  his  alienee,  vest- 
ing him  with  llie  right  to  call  for  a 
specific  execution  on  declaring  Ua 
election.**  And  in  Frick*s  Appeal, 
101  Pa.  4!^  where  the  land 
was  sold  upon  a  prior  judgment 
before  payment  or  conveyance,  it 
waa  held  that  the  sniplns  waa  the 
property  of  the  optional  vendee. 
It  ia  true  that  the  optkm  In  that 
case  had  been  exercised  before  the 
levy  and  sale,  but  that  drcom- 
alance  waa  not  of  controlling 
weight,  aa  the  dedaion  waa  pot  on 
the  ground  that  **in  equity  the 
vendee  became  the  owner,  anb|ect 
to  the  payment  of  the  price  stipu- 
lated. Hia  r^ght  of  property 
therein  flowa  from  the  contract, 
and  exista  before  any  purchaae 
money  may  have  been  paid  :*'  Cit- 
ing Siter's  Appeal,  96  Pa.  1 78k 
We  are  of  opinion  that,  upon  the 
exercise  of  ita  option  to  redeem, 
the  appellee's  equitable  title  re- 
verted back  to  the  date  of  the  orig- 
inal agfeement,  and  appellee  b^ 
came  Uie  owner  of  the  owner  of 
the  land  aa  it  was  at  sndi  date,  or 
of  the  insurance  money,  which 
Blood  /m  iamio  in  ita  |>lafce. 

Before  diacuasing  the  case  further 
it  wiU  be  wen  lo  summarise  the 
other  decisiooa  to  which  lefcience 


In  Rayner  r.  Prcalott,  it  appeared 
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ud  vocksihofMu  Between  tbc  <late 
or  the  cMtraci  and  tlie  time  fixed 
fcr  icUkmcnt,  tbe  baikliBfen  puf^ 
chaMd  vtre  injnrea  by  fire.  The 
'tendon  iMd  before  the  coiitfact 
iiMutd  the  baildinfCB  mgjaintt  fife, 
Uit  thm: ««»  not  in  tbe  cootnct 
any  ntcntioii  of  thU  fiKt  or  of  the 
poliqr.  Tbe  vendorR  coUcdcd  the ' 
policy  money  frmn  the  WAUBBoe 
ofice.  and  the  vendees  broofeht  an 
•ctioo  to  e«Ul4iah  their  rifcbt  to 
the  money  thtt»  received  or  to 
have  it  appKed  in  or  toward*  rr* 
iaatatiBg  tbe  bnildiiip  injwcd. 
ABiinst  the  diMent  of  J  amis.  L.  J., 
it  naa  decided  by  the  Coort  (affinn- 
iag  the  jmlgnent  of  Sir  Cborrb 
jESSst.)  thai  tbe  action  was  not 
masnUtinablc.  The  folhming  ex- 
tiBct  from  the  opinion  of  Lord 
Jnstice  Bmbtt  exhibiU  the  grounds 
of  the  dcciaiou  more  clearly  than 
any  statrment  that  the  writcroonld 


**  It  seema  10  me  that  the  question 
rsind  between  the  plaintifis  and 
the  delemiants  calls  upon  uh  to 
conwlcr,  first  of  alt.  the  nature  of 
a  policy  of  fire  insunnce;  and, 
sccoodly.  what  was  the  relation 
with  regard  to  the  policy  and  to 
the  property  between  the  plainttils 
and  the  ddendaats  in  this  caee. 
Now,  in  my  judgment,  the  mbiect- 
matter  of  the  oontnct  of  inannnce 
is  money,  and  money  only.  Tlie 
subject-matter  of  insunnce  b  a 
diffnent  thing  from  the  subject- 
matter  of  the  contract  of  insumnce. 
The  snb|ect-nuitter  of  i 
may  be  a  house  or  other 
in  a  fire  policy,  or  may  be  a  shipor 
(oods  in  a  marine  policy.  These 
am  the  anb^ectHnattcr  of  iusurance, 
hat  the  aubjcct-aatler  of  tbe  con- 
tnct  la  mooey,  sad  money  only. 
The  aaly  nsult  of  the  poliqr  if  an 


•ceidcat.nbidi  in  within  the  iasnr- 
•ncc  happen*.    U  a  payment  of 
money.    It  ia  true  that,  under  cer- 
taia  circumataaccs^  ia  a  fire  policy 
there  may  be  aa  optioa  to  speed 
the  money     in     re-bulMtBg    the 
premises,  but  that  does  ant  alter  the 
fact  that  tbe  only  llabiliity  of  the 
insurance  company  isto  pay  moaey . 
The  contract,  therefiMe,  is  a  con- 
tract with  reganl  to  the  payment 
of   money,   and    it  is  a  eontmct 
made  between   two  perwns  and 
two  persons  only,  as  a  contract. 

In  thia  case  there  was  a  contract 
of  insurance  made  between  the 
defendants  ami  the  iusuraace  eom- 
paay.  That  contract  was  made  by 
the  defendants,  not  on  behalf  of 
any  undisclosed  principsl,  not  on 
behalf  of  any  one  interested  other 
than  themaelvcs.  The  contrsct 
was  made  by  the  defendants  solely 
and  entirely  on  their  own  behalf, 
and  at  a  time  when  they  had  ao 
relation  of  any  kind  with  the  plain- 
tiffik  It  was  a  pcrKmal  eontrsct 
the  defendants  and  tbe 
IBoe.  to  which  they 
were  the  sole  parties.  It  is  true 
that  under  certain  circumstances  a 
policy  of  insurance  may,  in  equity, 
be  asiigned  so  as  to  give  another 
perMm  a  right  to  aue  upon  it ;  but 
in  this  case  the  policy  of  insurance, 
as  a  contract,  never  wasassignedby 
the  defendants  to  the  plaintiffs.  It 
would  have  been  aasigacd  by  the 
defendanu  to  the  pbdntilbif  it  had 
been  included  in  the  lontiact  of 
purchase,  but  it  waa  not.  Any 
valuation  of  the  policy,  any  con- 
sideration of  increase  of  the  price 
of  tbe  premises  in  coneequence  oi 
there  being  a  poliqr»  was  wholly 
omitted.  There  was  nothing  given 
by  the  plaintiiis  lo  the  defimdaata 
lor  the  ooatract.     The 
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implicilly.  «-«•  a»iKncd  to  the 
pUintiflii,  and,  m  lar  aa  r«ieanU  the 
contract  of  inminnoe,  there  ne%*cr 
waA  any  reUtion  of  any  kind 
between  tlie  plainliffii  and  the 
defipndants. 

Rut  theie  did  exist  a  lelatlon 
lictwccn  the  pUintiflii  and  the  de- 
fendanta,hnt  with  rcxaid  tothemb- 
jcct-mattcr  of  the  intarance,  then; 
waa  a  contract  of  pnrchane  and  sale 
between  the  plaintiAa  and  the  de- 
femlantii  in  rvapect  of  the  preniiaea 
infilled.  It  become*  neceaaary  to 
contiider  accnrately,  an  it  leema 
to  me,  and  to  state  in  accurate 
terniN,  what  ia  tlie  relation  between 
the  two  people  whohaveoontracted 
tufcrther  with  re^nnl  to  the  prem- 
iiiCK  in  a  contract  of  lale  ami  pur- 
chase. Withthegreateatdefefence, 
it  iieeina  wrong  to  aay  tliat  the  one 
i*  a  traatee  for  the  other.  The  con- 
tract ia  one  which  a  Court  of  eqaity 
«nll  enforce  by  meana  of  a  decree 
for  specific  performance.  But  if 
the  vendor  were  a  trustee  of  the 
property  for  the  vendee,  it  would 
seem  to  nic  to  follow  that  all  the 
prmluct,  all  the  value  of  the  prop- 
erty nrreived  by  the  vendor  from 
the  time  of  the  making  of  the  con- 
tract ought,  under  all  cireumstanceat 
to  lielong  to  the  \iendee.  What  ia 
the  relation  between  them,  and 
in  tlie  rcault  of  the  contract? 
Whether  there  ahall  escr  be  a  con- 
veyance dependa  on  two  oonditiona : 
first  of  all.  whether  the  title  la 
made  out ;  and,  secondly,  whether 
the  money  ia  read?;  and  unleti 
tlioae  two  thinga  coincide  at  the 
time  when  the  contract  ought  to  be 
completed,  then  the  oootract  never 
will  be  completed,  and  the  prop- 
erty net'er  will  be  conveyed.  But 
suppoac,  at  the  time  when  the  coo- 
tract  should  be  completed,  the  titto 
should  be  made  oat  and  the  money  - 


is  renily,  then  the  con%'eyance  takes 
place.  Now  it  ha»  been  sufg;ested 
that  when  that  takes  place,  or  when 
a  Court  of  equity  decreea  apecifie 
performance  of  the  contract,  and 
the  conveyance  i^  made  in  pur-  ' 
suance  of  that  decree,  then  by  rela- 
tion Imck  the  vendor  has  been 
trustee  fcir  the  \'emlee  from  the 
time  of  the  making  of  the  contncL 
But,  again,  «-ith  deference,  it  ap- 
pcan  to  me  that  if  that  were  ao, 
then  the  vendor  would  in  all  caaea 
be  trustee  for  the  vendee  of  all  the 
rents  which  ha^'e  accrued,  doe,  and 
which  have  been  roci'ived  by  the 
vendor  between  the  time  of  the 
making  of  the  contract  and  the 
time  of  completion ;  but  it  aeena 
to  me  that  that  ia  not  the  law. 
Therefore,  I  venture  to  say  that  I 
doulyt  whether  it  ia  a  trae  deacrip- 
tion  of  the  relation  between  the 
partiea,to  say,that  from  the  time  of 
the  making  of  the  contract,  or  at 
any  time,  one  b  ever  trustee  for  the 
other.  They  are  only  parties  to  a 
contract  of  sale  and  purehase  of 
which  a  court  of  equity  will,  under 
certain  circuiiiRtan€e%  decree  a 
specific  performance.  But  even  if 
the  vemlor  was  a  tfuHec  for  the 
vendee,  it  does  not  seem  to  me  at 
all  to  follow  that  anjrthing  under 
the  contract  of  insurance  would 
pass.  As  I  have  said,  the  contract 
of  insurance  ia  a  mere  personal 
contract  for  the  payment  of  money. 
It  ia  not  a  contract  which  runawith 
the  land.  If  it  were,  there  ought 
to  be  a  decree  that  upon  the  con- 
pletion  of  the  purcliaae  the  polky 
be  handed  over.  But  that  k  not 
the  law.  The  contract  of  Inanraace 
docs  not  ran  with  the  land ;  it  is  a 
mere  peisooal  contract,  ami  unless 
it  ia  assigned  no  suit  or  action  cna 
be  maintained  upon  it  cacept 
between  the  original  paitica  to  H.** 


A  roUCY  OF  IXhl'KANCE  CW)X  FKClPEK-n'  SOLD. 


«39 


Lonl  JtMlicv  Brktt,  having  ex- 
|irviM««l  a  doaU  whether,  aa  be- 
tvcca  the  dcfewlaats  and  the  inanr- 
ancccuoipany.  tlir  defendants  coukl 
keep  the  money,  the  company 
tnctitntcd  the  Miil  of  Caniellain  i: 
Preston,  in  ffvii|irct  of  the  money 
which  hafl  )>cen  paid  by  the 
company  to  the  defendantji  on 
acconat  of  the  loa*  by  fire.  The 
Temlora  haeing  (im  lirf<He  Minted) 
insisted  upon  a  completion  t»f  the 
pmvhaie,  and  having,  tlierefore, 
rcceired  the  full  contract  price, 
which  became  due  and  payatde, 
ifieapcctive  of  the  fact  of  the  hap- 
pening of  the  lm%,  the  Court  held 
that  the  naderl>-ing  principle  of 
indemnity  requited  such  an  appli- 
cation in  favor  of  the  iniurtrof  tlie 
right  of  Mibrogation,  aa  to  entitle 
the  company  to  recover  from  the 
tendon  ao  much  of  the  money  re- 
ceived from  the  vendeea,  aa  wan 
to  tlie  amount  paid  In*  the 
in  consequence  of  the 
Ima.  **The  ver}'  foundation,  in 
ay  opinion.**  said  Lord  Justice 
B&STT,  **  of  every  rule  which  has 
been  applied  to  insurance  law  is 
this,  namely :  that  the  contract  of 
iasntance  contained  in  a  marine  or 
file  policy,  is  a  contract  of  indem- 
nity, and  of  indemnity  only,  and 
that  thia  contract  meana  that  the 
— un.ll,  in  cape  of  a  loss  against 
which  the  policy  haa  been  made. 
thaU  be  fnUy  indemnified,  but  shall 
never  be  nwie  than  fully  indemni- 
fied. That  is  the  fundamental  prin- 
ciple of  inannace ;  and  if  ever  a 
propOBitioB  is  brought  forwanl 
whidh  is  at  variance  with  it— that 
ia  tOMy,  which  either  will  pcevent 
the  aiiiid  firom  obtaining  a  full 
indemnity,  or  which  will  give  to 
the  aiiiid  more  than  a  fhll  indem- 
ni^— that  peopoaitioB 
tainly  be  wrong.** 


The  |>rinciple  of  Castellain  r. 
Preston  b  not  of  aa  great  impiMt- 
ance  in  this  country  aa  in  Bngland. 
Iiecauae.  here,  such  a  case  aa  Ray- 
nor  f.  Preston,  would  be  tlccidcd 
differently.  Here  the  tendency  of 
the  Courts  ia  to  ignore  the  objec- 
tions suggested  by  Lord  Justice 
Bkbtt,  and  lo  treat  the  vendor 
umler  articles  aa  trustee  for  the 
vendee.  Accordingly,  it  ia  laid 
that  an  insurance  by  the  vendor  ia 
^rima  facie,  an  insurance  of  the 
whole  estate — legal  and  equitable 
and  that  the  vendor  trill  take  the 
policy  money  as  trustee  for  the 
vendee.  See  Insurance  Company 
V.  CpilegrafC  ai  Pa.  513 ;  Nelson  v. 
Insurance  Company,  43  N.  J.  Bq. 
2^\  Intematiciial  Trust  Company 
r.  Boplman.  149  Maas.  161.  In 
Reed  r.  Lukena,  (44  Pa.  aoo),  undtr 
facta  similar  to  thote  in  Rayner  r. 
Preston,  the  Coon  held  that  the 
\-endor  must  account  in  equity  to 
hia  uiiui  fa/  trusi^  for  the  insur- 
ance money  received  by  him. 

If,  now,  we  recur  to  the  principal 
caae,  the  following  consitlerationa 
will  be  teen  to  be  applicable : 

I.  If  the  Railway  Company  with 
the  option  to  pnrchaae,  hadeflcctcd 
insurance  in  its  own  name,  and 
had  aubiequently  caciciatd  the 
option,  it  could,  without  doubt, 
have  recwered  upon  the  policy. 
Under  the  contract,  the  company 
had  a  valid  insurable  intaicat,  and 
after  the  lorn  it  would,  in  collect- 
ing the  inmrance  money  from  the 
company,  be  receiving  no  more 
-than  the  indemnity  which  Che  pafw 
ties  had  in  view  when  the  contract 


2.  If  Spencer,  the  leaaor,  had  in- 
amed  in  hia  own  name,  and  had 
collected  the  money  Ikom  tha 
company,  and  had  then,  upon  tha 
exercise  of  the  option  icoeifcd  the 
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inirchaw  money  ia  full,  diflTervnt  Uiike«l  SUte»,lio«-r%-er,  (tfthetloc- 
rrMilU  woakl  have  foll<mY«l  nccnrd-  trine  of  the  fMiiidpal  cane  i^  cor- 
itiK  **  the  juriwltctkNi  in  which  the  red),  it  wouM  Mem  that  the  levor. 
oaae  krone  was  Bngliah  or  American,  under  such  an  arranKement  w  that 
In  Enictand,  the  inanrance  con-  before  the  Court,  ia  a  Iruitee  for  the 
pany  could  have  recovereii  from  tenaee  with  the  o|itioii  to  puivhaie. 
Spencer  (aKreeabty  with  the  rule  juat  aa  in  the  caae  of  vendor  ami 
laid  t\Qwn  in  CaatelUin  r.  Preaton)  vendee  under  artidoa.  It  followa, 
M>  much  of  tlie  fmrchaae  money  aa  therefore,  that  even  if  Spencer  hait 
waaequtt'tilent  to  the  policy  money,  effected  the  inauranoe  in  the  prin- 
If  thia  were  not  ao,  the  vendcnr,  cipal  caae  in  hia  own  name,  the 
inateml  of  being  merely  imteiiinified  wmlee  would  hare  been  entitled  to 
would  make  a  profit.  The  ^-entlee  call  him  to  an  account  in  c<|uity  for 
wnolfl  not  be  entitled  to  the  pro-  the  policy  money.  Accnntinicly.  it 
cevda  of  tlie  policy,  for  tlie  inaiir-  ahould  acem  to  be  cleor  that  the 
ance  wia  not  effected  for  hia  benefit,  \'endee,  upon  completing  the  pur- 
aad  lieing  a  pctional  contract,  doea  chaae  haa  an  even  atroni^cr  claiui 
not  run  with  the  land.  Nor,  aa  haa  to  the  policy  money,  where,  aa 
been  aeen,  will' the  Engtiah  CourU  here,  the  inaurance  waa  effected 
carry  the  doctrine  of  trwtceahip  **  aa  intereat  may  appear.** 
for  enougli  to  protect  him.    In  the  GMoncs  Whabtok  Pkppsr. 

[Xtntt :— la  the  March  nuMbcr  of  the  Awcricaa  f«aw  Kecbler  aad  Bevfcw  there 

mm  appear  a  c«ame«t  apuw  the  caae  of  Gaatcnain  r.  Prutum  (M/nr),  bjr  Onoaoa 


DEPARTMENT  OF  PROPERTY. 


RDITOR-IX-CIIIXr, 

HON.  CLEMENT  PENROSE. 

Aaatated  by 

ALniKD  Roland  Haig.     Wiu.iaii  A.  Davu.      Joskph  T.  Tawjovl. 


Bury  v,  Yousa  et  al.*     Suprkmk  Court  of  California. 


Deed—ymUdiiy—iMiveryic  third  person  witk  imUrmrtioms  n^to4elivtr 
to  gramte€$  tilt  deailt  o/grmtitar. 

When  the  grantor  exccutea  a  deed  of  real  estate,-  and  delivera  it  to  a 
third  party,  with  iiiatmcUona  merely  to  hold  it,  without  recording,  until 
hia  death,  and  then  to  deliver  it  to  the  granteea,  the  grantor  cannot  recull 
the  deed,  nor  alter  ita  proviaiona,  and  haa  no  intereat  in  the  land,  ezce))t 
a  life  eaUte;  the  delivery  to  the  depoaitary  makes  him  a  tmatee  of  the 
deed  for  the  grantees ;  ami  hia  snbaequent  delivery  to  them,  in  pursu- 
ance of  hia  instmctiona,  ia  a  valiil  delivery,  though  made  after  the  death 
of  the  grantor,  for  the  eaUte  veata  at  the  time  of  the  delivery  to  him. 

•  Reported  in  33  Pac.  Rep.  338. 
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Statement  of  Facr*. 

TIm:  platntiflT,  in  the  above  case.  Mm.  Bury,  and  the 
clefenclant,  Mrs.  Young,  were  suttcrs,  ckughters  of  one  If.  A. 
Hinkson.  Their  fiither,  while  «uflering  from  a  paral>*tic 
.>troke,  called  to  his  bedside  one  Hazcn,  an  attomcy-at-law,  lor 
legal  advice  as  to  the  disposition  of  his  property ;  amd  acting 
upon  his  advice,  signed  and  acknowledged  a  grant  deed  of 
his  real  estate,  in  which  his  aforesaid  daughters  were  named 
^  grantees.  This  deed  he  ga\'e  to  Hazen  with  instnictioni 
n«>t  to  record  it.  but  to  deliver  it  to  tlie  grantees  upon  his 
death.  He  appears  to  have  recovered  from  hb  sickness,  and 
afterwards  endeavored  to  secure  possession  of  the  deed  from 
Hazen,  but  without  success.  He  then  subsequently  made  a ' 
will  dev*i^sing  all  his  real  estate  to  Mrs.  Young.  After  his 
death  Hazen  delivered  the  deed  in  question  to  Mrs.  Bury, 
who  brought  this  action  of  fxirtition,  and  relied  on  the  deed 
to  .«cupport  her  claim.  This  the  Court  upheld,  on  the  ground 
that  tlie  title  {lasscd  with  the  deliver)'  to  Hazen. 

Vajjditv  op  a  Dkbd  xor  to  Take  Bppbct  uxrit  thb  Death  or 
THE  Geaktob. 

Tlie  limitstkNi  of  the  operatfcm  lanKvaKc.  in  limited  to  take  cfliMt 

of  adccd  tin  saer  the  death  of. the  after  the  ikath  of  the  gnuiior,  of 

uraalor  may  be  eflected   in   two  necoMty  bocders  cloaelj  on   the 

may:   tat,  by  clearly  expi«Miiig  lioc  of  teffUunentary  dit|Miaitioaa; 

that  tntentioB  ia  the  inrtnimeat  and  when  onoe  it  croanw  that  line, 

hadf,  aa  by  the  icaenration  of  allfe  howcyer  Kood  it  may  be  aa  a  will. 


t  in  the  gnntor,  or  by  other  it  can  no  longer  be  held  valid  «f  « 

apt  ibnns  of  exptemion ;  and,  ad,  dnd:  Vreelandr.  Vfeeland(N.J.), 

by  some  act  dehora  the  instnmient,  si  AtL  Rep.  627.    Whether  the  te- 

aa  by  retaining  it  in  the  hands  of  atnmient  ia  one  thing  or  Che  other 


the  grantor,  or  by  deporitiBg  it  in     ia  a  pnre  question  of  eonatmction 
the  haada  of  a  third  party,  with     to  be  gathered  only  from  ita  own. 


not  to  deliver  it  till  terma.    The  Ibrm  mattera  nothing. 

after  the  gmntor*a  death.  The  true  test  b  whether  the  catale 

L  It  ia  acaicely  neMmarj  to  eite  granted  ia  intended  to  pam  to  the 

caaea  to  the  eflect  that  a  deed  re-  grantee  upon  delivery,  or  not  nntU 


;  alifi  cataU  to  the  grantor     after  the  death  of  the  | 
ia  valid,  other  thinga  being  eqaal;         («.)  In  the  ftrat  case,  the  Inslin- 


bnt  ha  validity  iaaot  so  dear  when     amnt  ia  a  deed,  iciervlqg  a  lift 
fha  tatentioa  an  to  rcaenre  ia  not     crtatalothei 


hi     ptvpcr    tedwiGal     Cams  v.  Jonca,  5  Yetg.  (Tmh.) 
A  died  that,  by  Ita  own     9^;  Bfanoia  r.  MaMto,  m  Ala. 
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JD9;  GoMinK  v.  Golding.  34  Ala. 
laa;  Slacunibcr  r.  Brnrtlcy,  a8 
Conn.  445 ;  McGl«wn  p,  McGliivn, 
17  Go.  334 ;  Jotinton  v.  Ilinm,  31 
Ga.  730;  Daniel  v.  Vca^^  3a  Ga. 
389 :  Clayton  v  Uvrrmore,  7  Ired. 
(N.  C.  L. )  9< ;  Wall  F.  Wall.  30  MIm. 
91 ;  Folk  r.  Vaniy,9  Rich.  Eq.  303 ; 
William*  p.  Sullivan,  10  Ridi.  Kq. 
217.  Thongh  inacle  in  cxpccUtion 
of  death:  Brown  r.  Atwater,  23 
Minn.  3Ja  When  the  inntniment 
containcit  the  worda,  ''give,  grant 
and  convey,**  in  onecUnie,  Tollowcd 
by  "  to  have  ami  to  hold  after  my 
death,'*  in  the  next,  it  wna  held  a 
dee«l,  not  a  will,  on  the  gronnd  that 
it  wna  a  gnnt  of  a  pieaent  catate, 
the  enjo^'mcnt  of  which  waa  not  to 
begin  until  tlic  event  apecified 
abould  occur:  Johnaon  p.  Hinea, 
i«r/nr.  And  ao  when  the  land  waa 
conveyed,  **  after  my  decease,  and 
not  before,**  tli^ae  worda  were  held 
to  fthow  merely  that  the  uae  and 
enjoyment  of  the  eatate  granted 
waa  postponed  until  that  time: 
Owen  p.  Williama,  114  Ind.  179; 
S.  C,  13  N.  B.  Rep.  67«. 

(A.)  In  the  second  cane,  where  the 
estate  doea  not  pasar*  pnrsettii^ 
by  the  terma  of  the  instrument,  but 
only  at  the  death  of  the  grantor,  it 
can  operate  only  as  a  will,  for  a  post 
mortem  diapoaitiou  of  property  can- 
not  be  made  by  deed ;  and  must,  of 
ooune,  be  executed  with  all  the 
fonnalities  of  a  will  in  order  to  be 
held  valid  :  Habergham  v.  Vinocnt. 
a  Vea.  Jr.;  on  p.  231 ;  Wellborn  v. 
Weaver,  17  Ga.  967  ;  Carey  p.  Den- 
nis, 13  Md.  I ;  Bii^ey  p.  Souvey,  43 
Mich.  370;  &  C,  8  N.  W.  Rcpi  98; 
Sartor  p.  Sartor,  39  Misa.  760; 
Rose  p.  Quick,  30  P».  133 ;  Fred- 
erkk*a  App.,  5a  Pa.  338;  Frew  p. 
Clarke,  80  ft.  170;  Carlton  p. 
Camcroa,  54  Tex.  7a;  Jonta  v. 
Lotelcai^  99  lad.  317.    When  a 


grantor  rcaer\es  to  himself  the  use 
of  all  the  property  granted  during 
his  natural  life,  "then  to  go  to  the 
above  named  persons,  and  ntrni 
thcncelbrth  to  be  their  property 
absolutely,**  the  instrument  ia  a 
testamentary  paper,  not  a  deed; 
Syramea  p.  Arnold,  10  Ga.  506;. 
Sec  Cravy  p.  Rawlins,  8  Ga.  450. 
And  the  worda,  ''gi^**  and  deviae 
.  .  .  the  property  I  may  die  pos- 
sessed of,**  make  an  instrument  a 
will,  though  in  the  form  of  a  deed. 
Brewer  r.  Baxter,  41  Ga.  ai3. 

This  distinction  is  one  of  great 
practical  importance ;  for  if  the  iii- 
atrument  ia  a  deed,  it  is  of  course 
irrevocable  when  once  delivere«t, 
and  rights  acquired  nnder  it  can- 
not be  aflected.  other  thinga  being 
equal,  by  subsequent  oooveyancca, 
willa,  or  the  right*  of  creditors; 
while,  if  it  is  a  will,  it  ia,  of  course, 
Bubject  to  all  these.  And  it  would 
aeem  that  in  some  cases  this  very 
matter  of  the  intervention  of  sub- 
aequently  acquired  right*  has  been 
an  important  factor  in  settling  the 
question  of  the  proper  ciaasificatioa 
of  the  inatmment :  See  Jonca  v. 
Loveless,  99  Ind.  317;  Owen  p. 
Williama.  ri4  Ind.  179;  S.  C,  15 
N.  E.  Rep.  678. 

II.  When  a  deed,  aliaolute  in  its 
temis,  and  containing  no  leaervo- 
tion  of  any  esUtc  in  the  grantor, 
in  signed,  sealed  and  acknowl- 
edged, but  never  delivered,  and  ia 
retained  in  the  possession  of  tin 
grantor  until  his  death,  aabsoquent 
possession  of  it  by  the  grantee  aw 
confer  no  title  upon  him,  because 
it  is  void  for  want  of  delivery : 
Cline  p.  Jones,  ill  III.  3^;  An- 
denon  r.  Anderson  (Ind.),  34  N. 
B.  Rep^  1036;  Miller  p.  Murfield, 
(Iowa)  44  N.  W.  Rep.  540:  Masfp 
ling  p.  MarUittg  (N.  J.),  ao  AlL 
Rep.  41.    And  the  Ihct  of  audi  m* 
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tcation  it  Urong  prim*  fteie  cvi- 
d»tt  that  the  iiwtnuiient  was  in- 
tended to  operate  m  a  will,  not  as 
a  deed:  Schuflert  v.  Grote,  88 
Mich.  690;  SUlwell  r.  Hubbaxd. 
ao  Wend.  (N.  Y.)*  44-  It  would 
baldly  be  likely,  however,  that 
mch  a  deed  woold  be  npbeld  as  a 
will  mctely  on  the  strength  of 
this  ptcsnmptioo.  It  is  difficult 
to  see  what  principle  could  be  in- 
voked to  support  such  a  ruling. 
But,  though  the  presumption  is 
that  a  deed  retained  by  the  grantor 
in  his  posse  ision  has  not  been  de- 
livered, there  may  be  iacts  con- 
nected with  and  qualifying  that  re- 
tention, which  amount  to  a  valid 
delivery,  as  when  the  deed  has 
been  recofded :  Glaze  v.  Ins.  Co., 
87  Mich.  349:  S.  C,  49  N.  W. 
Rep-  S9S ;  Colee  v.  Colce,  laa  Ind. 
109. 

IIL  80  far,  the  question  of  the 
validity  of  the  deeds  under  consid- 
eration has  been  almost  purely  a 
question  of  construction,  dependent 
upon  the  language  of  the  instru- 
ment and  its  legal  effect,  the  only 
question  of  fact  being  as  to  the  de- 
livery. But  in  the  class  of  deeds 
we  are  now  about  to  discuss  the 
intention  of  the  grantor,  in  the 
pretiuus  cases  to  be  gathered  from 
the  instrument  itself,  and  so  a 
question  of  law,  becomes  also  a 
question  of  fact  to  be  decided  from 
Uw  circumstances  attendant  upon 
the  execution  and  delivery  of  the 
deed  These  deeds  are  those 
which,  though  abiolnte  in  form, 
are  ddivcied  to  a  third  person, 
with  the  nndersUnding  that  they 
are  not  to  be  deUvered  to  the 
grantee  until  the  death  of  the 
grantor,  thus  virtually  securing  a 
iff  eslBle  to  the  latter. 

The  fint  qnastioB  is,oCcottnc, 
whither  sMli  a  ^ilivay  iasnfidmit 


to  pam  the  title  to  the  grantee.  It 
is  beyond  controversy  that  delivery 
need  not  be  made  to  the  grantee  in 
a  deed  personally  ;  it  maybe  made 
to  another  for  hla  use,  and  it  makes 
no  difference  when  he  receives  the 
deed:  Sneathen  r.  Sneathen,  104 
Ma  aoi;  or,  for  that  matter, 
whether  he  icoeives  it  at  all.  The 
title,  passes  with  the  delivery  to 
the  depositary,  unices  the  grantor 
retains  some  power  of  control  or 
revocation,  in  which  case  thera  is 
no  delivery:  Dner  v,  James,  4a 
Md.  49a ;  Bovee  v,  Hinde,  155  lU. 
137.  The  delivery,  then,  la  snfi* 
dent,  unless  the  instrument  is  to 
be  considered  as  testamentary. 
But  we  have  already  seen  that  a 
mere  postponement  of  the  enjoy- 
ment of  an  estate  granted  will  not 
make  the  instrument  conveying  it 
a  testamentary  paper:  See  cases 
dted  ««//.  I  («).  The  whole 
question,  then,  resolves  itself  into 
this:  Did  the  grantor  intend  to 
convey  a  present  estate  .to  the 
grantee,  merely  postponing  his  en- 
joyment of  it  until  his  death,  or 
dU  he  Intend  the  estate  to  vest 
only  upon  that  event? 

Thera  are  two  classes  of  deeds, 
to  which  these  bear  a  dosie  resem- 
blance :  escrows,  and  deeds  to  be 
delivered  on  the  happening  of 
some  future  event  But  thera  is  a 
dear  distinction  between  the  two. 
An  escrow,  the  second  delivery  of 
which  is  dependent  upon  the  per- 
formance of  a  condition,  of  neces- 
iity  can  vest  no  estate  until  the 
peifbimance  of  that  condition; 
and  the  title,  therefora,  peases  only 
upon  the  second  delivery,  that 
from  the  depositary  to  the  grantee, 
except  \p  rara  cases,  whera  the 
rights  of  third  parties  have  inters 
vened,  or  the  graator  has  dene 
soma  act  which  wmdd  defimt  the 
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etutc  giantcd.  if  the  strid  role 
urere  adlwred  to  *.  mid  in  wMcfa  the 
title  it  eecordingty  held  to  vest  by 
reUitioB  to  the  first  delivery :  Price 
r.  PHts.,  Ft  Wayne  &  Chic.  R.  R. 
Co.,  34  111.  13;  Shirley  r.  Ayres, 
14  Ohio,  307.  But  when  the  final 
delivery  of  a  deed  only  await*  the 
la|Me  of  time,  or  aonie  coiitini^ncy, 
as,  lor  example,  when  the  Ktantee 
shall  come  to  town,  the  title  is 
held  to  vest  in  the  grantee  upon 
the  delivery  to  the  depoaitaiy,  and 
the  latter  is  only  a  trustee  of  the 
deed  for  the  hencfit  of  the  grantee : 
13  Vin.  Abr.  tit.  Paita  or  Deeds,  p. 
23,  pi.  9 ;  Bryan  v.  Wash,  7  111. 
557;  Cook  r.  Hendricks,  4  T.  B. 
Monme  (Ky.),  500;  eomtm^  Denies* 
mey  :'.  Cravelin,  56  111.  93. 

The  chMS  of  deeds  under  consid- 
eration can  hardly  be  properly 
dasMd  with  escrows,  though  this 
has  sometimes  been  done;  for 
there  is,  in  these,  no  condition  to 
lie  performed  by  the  grantee.  And 
further,  if  they  are  so  classed,  it 
would  be  difficult  to  find  any  prin- 
ciple  upon  which  they  coiild  be  held 
valid:  for  the  title  to  the  esUtc 
conveyed  liy  an  eactow  lUtes  only, 
as  has  been  said,  from  the  second 
delivery,  except  when  there  ate 
circumstances  that  would  tender 
the  strict  application  of  the  rule 
inequitable.  Applying  this  rale, 
where  no  ri^ta  of  third  parties 
had  intervened,  the  title  conveyed 
b}'  deeds  of  this  chMS  would  vest 
only  after  the  death  of  the  grantor, 
and  that  would  make  tliem  opera- 
tive only  as  testamentary  disposi- 
tions. Bven  when  the  righu  of 
third  parties  had  intervened,  there 
would  be  no  true  equity  in  follow- 
ing the  rale  as  to  escrows,  for  m 
these  deeds  ate  almost  always 
purely  volnntaiy,  the  grantee  eaa 
have  no  aupcrlor  equity  against  in* 


tervenittg  rights.  But,  on  the 
other  hand,  these  deeds  present  an 
almost  perfect  analogy  with  deeds 
to  be  delivered  on  the  happening 
of  some  future  e%'ent.  both  in  their 
nature  and  their  operation ;  and 
shouhl  be  preferably  claMwd  with 


Accordingly,  it  is  the  general 
<kictriue  that  when  adeeil.  absolute 
on  its  face,  is  delivered  to  a  third 
party,  to  be  by  him  delivered  to 
the  grantee  after  the  dcatli  of  the 
grantor,  the  delivery  is  absolute,  if 
Uie  grantor  retains  no  control  or 
dominion  over  the  deed  in  the 
hands  of  the  depositary ;  the  eficct 
of  the  conveyance  is  to  vest  the 
estate  in  the  grantee,  snb}ect  to  a 
life  eetat.*  in  the  grantor ;  the  de- 
positary becomes  a  trastce  of  the 
deed  for  the  gmntec ;  and  tlie  de- 
livery of  the  deed  by  him,  in  pur* 
Huanceof  the  grantor's  instruction, 
is,  to  all  intents  and  purposes,  as 
valid  aa  if  mmle  by  the  grantor 
during  his  life:  Doe  v.  Bennett, 
8  C  &  P.  194 :  McCalla  v. 
Bane.  45  Fed.  Rep.  8a8;  Slew- 
art  r.  Stewart,  5  Conn.  317; 
Uockett  p.  Jones,  ;o  Ind.  197; 
Sqnirea  t*.  Summers,  85  Ind.  152 ; 
Smiley  v.  Smilc}*,  114  Ind.  158; 
GoodiMStcr  r.  I^eatlten,  133  Ind. 
I  at ;  Hinnon  t\  Bailey  (Iowa),  35 
N.  W.  Rep.  6a6;  Wlieelwright  p. 
Wheelwright,  a  Man.  447 ;  Potter 
p.  Mansfield,  3  Mete.  (Mass.)  419; 
0*Kelly  p.  O'Kelly,  8  Mete  (Mass.) 
436,  439 ;  Hatch  p.  Hatch.  9  Mass. 
307 ,  Latham  p.  Udell.  38  Mich. 
a38;  Williams  p.  Latham  (Mo.), 
ao  8.  W*.  Rep.,  99:  Parker  v. 
Dttstin,  a  Poet  (N.  H.)  424 :  Hath- 
away p.  Flsyne,  34  N.  Y.  9a ;  Die> 
fendorf  p.  Diefendorf,  8  N.  Y. 
Suppl.  617:  Crain  v.  Wright  114 
N.  Y.  307 ;  Crooka  p.  Crook%  34 
Ohio  St  610;    Ball  p.  Fomiaa, 
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J7  Ohio  SL  13a;  GviMUKcr'it  EkL. 
II  P^  C.  C  R.  168 ;  Stcphvns  r. 
Hum.  54  PiR.  so;  Stqibens  r. 
Riaehait,  7a  I*^  434 ;  Albright  r. 
Albright  (Wis.),  j6  K.  W.  Rep. 
351;  Bury  r.  Young  (Oil.),  the 
priaafwl  ai«e.  .\3  Pac.  Re|i.  33R. 
But  we  Stone  ;•.  Duvall.  77  lU. 
475-  Even  if  the  deporitory  ilc- 
liver  the  deed  to  the  grantee  be- 
fbfethe  <leath  of  the  grantor,  in 
breach  of  bin  trust,  the  delivery 
will  be  good  to  veat  the  estate  at 
the  death  of  the  grantor :  Wallace 
r.  Ilarria,  33  Blich.  j8a  But  he 
will  not  be  allowed  to  outt  or  dis- 
turb the  latter  during  his  lifetime : 
AUop  r.  Eckles,  81  IIL  424*  The 
rights  of  third  persons,  in  the  ab- 
•ence  of  fraud,  will  not  be  allowed 
la  interrcne:  SmOcy  r.  Smiley, 
114  Ind.  238;  eomtra,  Oavia  r. 
Ciwa,  14  Lea  (Tcnn.).  637.  And  a 
conveyance^  the  estate,  made  by 
the  gnwtet.  before  the  death  of 
the  grantor,  is  suflkient  to  paaa  his 
title  thereto :  Tooley  v.  Dibble,  a 
Hill  (N.  v.),  641.  When  part  of 
the  land  coattyed  was  taken  by  a 
rrilroad  company  subsequent  to 
the  delivery  of  the  deed  to  the  de- 
pontary.  the  damages  therefor 
were  held  to  go  to  the  grantcea  of 
the  estate,  not  to  the  executor  of 
the  graatar:  Gcisinger'a  BsL.  11 
Pa.  C  C  R.  168. 

If,  however,  the  grantor  manifest 
an  intention  that  no  present  estate 
ihall  vcat  fai  the  grantee,  the  de- 
livery to  the  depositary  is  not  a 
delivery  to  him,  and  bis  title  can 
date  only  from  the  second  delivery. 
In  such  a  case,  the  depositary  la 
the  agent  of  the  graaior.  not  of  the 
grantee^  and,  his  authon^  being 
mokcd  by  the  death  of  hia  princi- 
pal. h|a  deUvety  of  the  deed  after 
the  death  of  the  latter,  eaa  vest  DO 
tUle  in  the  gmatee.    Acootdingly, 

10 


any  retention  of  control  or  dominion 
o%-er  the  devd  in  the  hawls  of  the 
depositary,  which  is  acknowledged 
on  all  sides  to  show  an  intention 
that  the  esUte  shall  not  finally  pma 
from  the  grantor  at  the  time  of  the 
delivery  to  the  <lepositary,  will 
make  the  instrument's  mere  testa- 
mentary disposition,  ami  therefore 
invalid  as  a  deed:  Wellborn  v. 
Weaver.  17  Ga.  367;  Stinson  r. 
Anderson.  96  111.  373:  Hale  r. 
Joslin,  134  Masa.  310:  Weisinger 
;•.  Cock,  67  Miss.  51 1 ;  Baker  r. 
Haskell.  47  N.  H.  479:  Prutsman 
r.  Baker,  30  Wis.  644.  The  reser- 
vation of  a  right  00  the  part  of  the 
grantor  to  withdraw  the  deed  at  any 
time  before  bis  death:  Brown  r. 
Brown,  66  Me.  316.  The  delivery 
to  the  dcpottitary  with  instructions 
to  deliver  it  to  the  grantee,  ** pro- 
vided it  is  not  previously  recalled :  ** 
Cook  r.  Brown,  34  K.  H.  46&  And 
directions  as  follows:  "Take  thia 
deed  and  keep  iL  If  I  get  well  I 
will  call  for  it.  If  I  don*t,  give 
it  to  BiUy  (the  grantee):**  WU- 
liams  t'.  Schatz,  4a  Ohio  St.  47.  have 
been  held  to  show  mch  a  retention 
of  oontrot  as  will  render  the  deed 
nugatory. 

As  the  grantor,  in  such  a  case, 
has  the  right  to  rescind  or  recall 
the  deed  at  pleasure,  the  mere  foct 
that  the  grantee  gets  possession  of 
it  and  records  it  will  not  confer 
any  title  on  him:  Pennington  v. 
Pennington.  75  Mich.  600. 

A  few  «>ld  cases  are  in  opposition 
to  this  rule,  holdiug  that  when  the 
deed  is  delivered  to  the  depositary, 
subject  to  the  grantor's  oontiol« 
the  delivery  by  the  former  to  the 
grantee  after  the  death  of  the 
grantor  will  pass  the  title,  if  that 
right  of  control  is  never,  in  fact. 


very  ioanlBcient  grounds^  and  can- 
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not  prevail  agaimt  the  weight  of 
■ttthortty  cited  above  :  See  Hel<lcn 
V.  Carter,  4  bay  (Conn.),  66;  Shed 
V.  Shed,  3  N.  II.  43a  (cxprcMly 
ovemaled  in  Cook  1*.  Brown,  34. 
N.  H.  460);  lloTM  I*.  SlaaoB,  13 
Vta96i 

Though  aoch  an  inatntinent  ia 
not  valid  aa  a  deed,  it  nay,  never- 
thelcM,  if  exccnted  with  the  proper 
formalitiea,  aa  we  have  leen,  be 
fuod  as  a  will ;  b«t  in  tliat  caae 
will  of  courae  be  Mibject  to  all 
right*  of  third  perM>na  that  have 
inUrrveticd  between  the  date  of  ita 
delivery  to  the  depoeitary  and  the 
death  of  the  grantor:  Jonea  v. 
Loveleia,  99  Ind.  317. 

It  only  remains  to  consider  the 
manner  in  which  such  a  deed,  when 
valid,  takes  eAcct.  A  nnmber,  per- 
haps the  majority  of  the  cnics,  hold 
that  it  \-ei(ts  the  title  by  relation  to 
the  first  delivery.  But  there  are  a 
wry  rcspectahle  list  of  well-con- 
si<lere(l  canes  tluU  hold  that  the  title 
vesta  in  the  grantee  immediately 
on  the  <lelivery  to  the  depositary. 
Thia  teems  to  be  in  ever>*  rvgard 
the  better  view.  The  cases  that 
holtl  the  title  to  vest  by  relation 
have  undontjtedly  been  misled  by 
the  impression  that  these  deeds 
were  similar  to  an  escrow,  an  im- 
prewtion  that  we  have  seen  to  be 
withcmt  foundation.  Tlic  doctrine 
of  relation  ia  even  in  tlie  cnse  of  an 
escrow  only  permitted  to  defeat  in- 
tervening righta;  and  that  wouhl' 
be  a  poor  excuse  in  the  cane  of  a 
volunUry  deed.  Purtlier,  the  first 
delivery  in  case  of  aa  escrow  ia 
conditional,  and  cannot  vest  tiUe 
except  by  relatioB;  while  in  th« 
caeca  under  ooniidenlioo,  the  fint 


delivery  m$isi  be  absolnte  in  order 
to  vest  any  title,  by  the  secomi 
delivery,  anil  if  sa,  what  is  to  pre- 
vent its  vesting  the  title  of  itself, 
witliout  rrgarrl  to  the  second  ?  On 
every  ground,  then,  the  latter  doc- 
trine is  more  connonant  with  reason, 
principle  and  justice. 

To  sum  up  the  results  of  tha 
preceding  discussion  :  1.  Any  deed, 
which  purporta  to  convey  a  pre- 
sent estate,  even  though  that  estate 
ia  not  to  be  enjo>*cd  until  the 
death  of  the  grantor,  is  valid  as  a 
deed,  unless  never  delivered,  either 
to  the  grantee  or  some  penou  for 
him.  a.  A  dee<l,  delivered  to  a 
third  person  with  instructions  not 
to  deliver  it  to  the  grantee  till  after 
the  death  of  the  grantor,  is  valid 
•as  a  deed,  if  that  dcli^Yry  be  abso- 
lute ;  and  vests  a  present  estate  in 
the  grantee,  the  depositary  being 
a  trustee  of  the  deed  for  him  ;  but 
is  of  no  eflect  aa  such,  if  the  deliv- 
ery is  made  subject  to  the  subse- 
quent control  or  dominion  of  the 
grantor.  3.  Any  instrument, 
*  evincing  an  intention  to  make  a 
post-mortem  disposition  of  prop- 
erty, though  nugatory  aa  a  deed, 
will  be  valid  as  a  testamentary 
paper,  if  executed  with  the  requi- 
site formalities  of  a  will.  4.  But  a  * 
deed,  purporting  to  convey  a  pre- 
sent interest,  which  is  never  de- 
livered, but  simply  tctaincd  in  tlic 
posNeasion  of  the  grAiCoTtill  his 
death,  whatever  may  be  presumed 
to  have  been  hia  int^tion  in  so 
retaining  it,  will  be  of  no  effect, 
either  as  a  deed  or  aa  a  will^VnleflB 
there  ia  some  direct  proof  that  It 
was  intended  to  eperato  aa  tht 
tatter.  iP.  D,  S, 
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NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS. 


INJUNCTIONS  TO   RESTRAIN    STRIKES   AGAIN. 

In  the  Januar>'  number,  page  8i,  we  took  occasion  to 
criticise  the  action  of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Wisconsin,  Judge  Jenkins,  for  Usuing  an  order  which 
prohibited  the  employee  of  a  road  in  the  hands  of  a  receiver 
from  going  on  a  strike.  Not  having  an  exact  copy  of  the 
injunction  before  us,  we  were  obliged  to  rely  on  other  infor- 
mation as  to  the  nature  of  the  injunction.  As  part  of  this 
infonnaiKion  necessarily  came  through  the  newspapers,  we 
designated  the  source  of  information,  generally,  as  newspaper 
reports.  Some  of  our  subscribers,  who  evidently  do  not 
agree  with  us  in  our  strictures  on  the  injunction,  have  criti- 
cised us  for  relying  on  such  meagre  authority.  Wc  beg  to 
state,  however,  that  we  took  every  means  in  our  power  to 
verify  the  correctness  of  our  statement  as  to  the  nature  of  the 
injunction.  We  said  that  its  practical  effect  was  to  order  men 
to  continue  to  work.  To  show  that  this  was  no  exaggeration* 
and  also  on  account  of  the  great  importance  of  the  injunction, 
we  here  print  one  of  them  in  full: 

"Whereas,  it  has  been  represented  to  the  United  States 
Grcuit  Court  for  the  Eastern  District  of  Wisconsin,  on 
the  part  of  Thomas  F.  Oakes,  Henry  C.  Payne  and  Henry 
C.  Rouse,  as  receivers  of  the  Northern  Pacific  Railroad  Com- 
pany, as  by  their  certain  verified 'petitioii  filed  in  said  cause  on 
•  December  |8,  1893,  and  by  their  supplemental  petition  filed 
in  said  cause  on  December  22,  1893,  and  that  said  Thomas 
F.  Oakes,  Henry  C  P^yne  and  Henry  C.  Rouse,  as  receivers 
of  the  Northern  Pacific  Raitrodkd  Company,  ought  to  be 
retievcid  touching  the  matters  in  said  petitions  more  particu- 
fairiy  descrmcd^ 

"And  whereas,  the  United  States  Circuit  Court,  for  the 
Eartem  District  of  Wisconsin,  in  a  certain  tause  there 
pending,  in  which  the  Farmers'  Loan  &  Trust  Company  ia 
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the  complainant,  and  the  Northern  Pacific  RailrrKui  CoMi|>any. 
Philip  B.  Winston.  William  C.  Sheldon,  GeorKv  K.  Sheldon. 
William  S.  P.  Prentice  and  William  C.  Sheldon  and  Thonuis 
F.  Oakes  and  Henry  C.  Payne  and  I1enr>'  C.  Rouse,  as 
receivers  of  the  Northern  IVicific  Railraid  Ct>mpany,  an- 
defendants,  did  make  orders  directing;  that  the  writ  of  injunc- 
tion issue  as  prayed  fur  in  said  {Ktition  and  su|>plemental 
|K'tition  of  said  receivers; 

"  Now,  therefore,  in  consideration  thereof,  and  of  tlie  matters 
in  said  petition  set  forth,  you.  the  above  named  and  the 
officers,  a^rents  and  employes  of  Thomas  F.  Oakes,  Henry 
C.  Payne  and  Henr>'  C.  Rouse,  as  receivers  of  the  Northern 
Pacific  Railrofid  Company,  and  the  engineers,  firemen,  train- 
men, train  dis|>atchers.  telegraphers,  conductors,  switchmen, 
and  all  other  emplo>'es  of  said  Thomas  F.  Oakes,  Henry  C. 
Payne  and  Henri*  C.  Rouse,  as  receivers  of  the  Northern 
Pacific  Railroad  Company,  and  each  and  every  one  of  you. 
and  all  persons,  associations  and  combinations,  voluntary  or 
otheruise.  whether  employes  of  siud  receivers  or  not,  and  all 
fiersons  generally,  and  each  and  every  one  of  you,  in  the 
|K*nalty  which  may  ensue,  are  liereby  strictly  charged  and 
commanded  that  you,  and  each  and  e\Try  of  you,  do  ab;(0- 
lutcly  desist  and  refrain  from  disabling  or  rendering  in  any 
wise  unfit  for  convenient  and  immediate  use  any  engines,  cars 
or  other  property  of  Thomas  F.  Oakes,  Henry  C.  Payne  and 
Henr>'  C.  Rouse,  as  recdvers  for  the  Northern  Pacific  Railroad 
Company,  and  from  interfering  in  any  manner  with  the  pas- 
session  of  locomotives,  cars  or  property  of  the  said  receivers 
or  in  their  custody,  and  from  interfering  in  any  manner,  by 
force,  threats  or  otherwise,  with  men  who  desire  to  continue 
in  the  service  of  the  said  receivers,  and  from  interfering  in  any 
manner,  by  force,  threats  or  otherwise,  with  men  employed  by 
the  said  receivers  to  take  the  place  of  those  who  quit  the 
service  of  said  receivers,  or  from  interfering  with  or  obstruct- 
ing in  any  wise  the  operation  of  the  railroad  or  any  portion 
thereof, .  or  the  running  of  engines  and  trains  thereon  and 
thereover,  as  usual,  and  from  any  interference  with  the  tele- 
graph lines  of  said  receivers  or  along  the  lines  of  railways 
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itperatrtl  b>*  jtaid  rcccivcnc.  or  the  nfieratioii  tlicreof,  and  from 
€9m!kmmg  and  coNspirifig  to  qmii^  wiih  or  unthomi  motke,  ike 
service  of  said  receivers^  wiih  the  object  emd  imiemi  of  cripfiimg 
the  property  im  tluir  custody^  or  cmbarrettsimg  ike  of^erediom  of 
soid  nulromd,  ami  from  u*  qnitiHg  the  service  of  the  said  receivers^ 
with  or  unthoHt  notice,  as  to  cripple  tite  property  or  to  prex^emt  or 
kimder  the  operation  of  saiii  raiiroad,  and  generally  from  inter- 
iering  with  the  officem' and  agcntn  of  said  receivers  or  their 
cinplo>-v5.  in  any  manner,  by  actual  violence  or  by  intimida- 
tinn,  thrcatH  or  otherwise,  in  the  full  and  complete  possiessifin 
and  management  of  the  Haid  railroad,  and  of  all  the  property 
thereunto  pertaining;,  and  from  inteHcrini;  with  any  and  all 
l)ropcrt>-  in  the  custody  of  the  sigd  receivers,  whether 
heJon;;in}r  to  the  reccK'crs  or  shippem,  or  other  ov^-ners.  and 
from  interfering,  intimidating,  or  otherube  injuring  or  incon- 
veniencing or  delaying,  the  passengers  being  transported,  or 
•ibout  to  be  transported.  o\*er  the  raiUay  of  said  recci\'ers,  or 
any  portion  thereof  ti>'  said  receivers,  or  by  interfering  in  any 
manner,  by  actual  xiolence  or  threats,  or  otlierwtse  pre%*enting 
or  attempting  to  pre\*ent  the  shipment  of  freight  ene  the 
tiansportation  of  the  mails  of  the  United  States  over  the  road 
«iperatcd  by  said  rvcoi\'crs,  and  from  combining  or  conspirwg 
together^  or  unth  others,  either  jointiy  or  severaily,  or  as 
eommutiees,  or  as  officers  of  any  so^aUed  iahor  organisation^ 
unth  the  design  or  purpose  of  eaasiug  a  strike  npon  the  lines  of 
radroad  operated  by  said  receivers,  and  from  ordering,  rtcom^ 
mendimg^  approving  or  advising  otkers  to  qnit  tke  service  of  the 
receittrs  ef  tke  Xortkem  Pacific  Radroad  Company  onjamtary 
/,  i8^4,  or  at  any  otker  time,  emd  from  ordering^  recommending 
advising  or  approving,  by  comnmnkathn,  or  instmction,  or 
otkertiW,  tke  employes  of  said  receivers,  or  any  ef  tkem^  or  ef 
said  Nortkerm  Btieific  Radroad  Company^  to  join  in  a  strike  on 
said  Jammry  /.  18^4,  or  at  any  otker  time,  and  from  ordering, 
rteommendiitg  or  advidmg  any  committee  or  committees,  or  class 
or  classes  of  emphjes  of  said  receivers,  to  strike  or  join  im  a 
ttrike,  on  jMmmary  t.  1894.  or  ai  any  otker  time  nmd  tke 
fiirdier  order  if  ikis  Conrtr 

(Signed)        Eiiward  Kuim,  Clerk. 
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If  the  words  printed  in  italics  in  the  above  injunction  do  not 
prc\'cnt  the  employes  from  leavinj*  the  employ  of  the  receiver, 
and  practically,  in  effect,  to  keep  them  at  work  under  the 
fircsient  wages  and  condition;!,  we  arc  unable  to  read  the 
English  language. 

We  have  said  all  that  we  care  to  say  on  this  subject  from  a 
legal  point  of  view  in  the  January  number  above  referred  to. 
We  hope,  however,  to  be  able,  in  the  March  number  of  the 
Magazine,  to  print  a  defence  of  the  action  of  the  Court  by  an 
eminent  lawyer,  whose  belief  that  the  injunction  is  sound  Is  av 
strong  as  ours  is  that  it  Is  not.  W.  D.  L. 


EXKCtlOR'.^    lOWEKS  TfJ  TKANSI'KK   SHARES. 

The  decision  in  IJveiey  v.  Tlie  Northern  Pacific  Railroad. 
33  W.  N.  C.  1 26  (Pa.),  deserves  notice.  It  opens  a  running  sore 
that  we  all  thought  had  been  healed. 

It  rules  that  an  executor  cannot  transfer  |)ersonal  property 
of  the  tcstitor  after  six  years  from  the  death  witliout  a  decree. 
It  evidently  assumes  tliat  if  the  will  creates  a  trust  the  executor 
is  not  only  convertetl  into  a  trustee,  not  merely  as  between 
liim.sclf  and  the  ccsitti  qmt  tntst,  which  is  true  after  administra- 
tion Is  completed,  though  not  till  then  (6  Madd.  1 3),  or  when 
lie  as.scnts  to  the  legacy  (42  Ch.  Div.  302),  but  also  that  a 
trust  arises  without  any  act  to  ascertain  that  the  duties  of 
administration  are  compk.*tcd,  and  the  title  to  the  property  as 
trustee  is  ascertained,  which  it  is  submitted,  is  a  very  serious 
mistake.  l*«vidently,  no  distinction  between  these  very  different 
things  is  noticed  in  the  case. 

The  point  deserving  of  notice  Mr  this  pmmtaf  /aw  is  the 
tendency  to  ignore  well  .settled  rules  and  avoid  decisions 
without  even  a  remark  so  that  the  profession  is  left  in  doubt 
whether  the  rules  and  dcd.sions  were  unknown  or  arc  inten- 
tionally overruled. 

In  1796,  the  very  case,  idctUicai  in  every  material  fact,  was 
before  Lord  Kkk>n,  in   Hartga  v.  The  Rank  of   Knglandt 
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3  ^'cs-  33*  the  material  Cict  being  iar  stronger,  however,  in 
iavor  of  the  present  contention.  • 

In  the  judgment  under  consideration,  it  is  said  after  ax 
years  there  could  be  no  occasion  for  a  transfer  by  the 
executor.  In  that  case  the  testatrix  died  in  1778,  and  the 
question  was  whether  the  bank  could,  in  1793,  fifteen  years 
afterwards,  demand  ev'idencc  of  the  right  of  an  executor  to 
tiansler,  or  be  called  to  account  for  having  allow'ed  a  transfer, 
the  stock  being  specifically  de^'ised  in  trust  and  there  being  in 
feet  no  dispute  about  the  trust. 

All  the  arguments  presented  in  Livezey  v.  The  Railroad 
were  there  presented  and  a  good  many  more.  The  dectsaon 
was  that  the  bank  had  no  business  to  inquire  why  an  executor 
transferred  stock.  That  the  feet  that  it  was  given  in  trust  had 
nothing  whatever  to  do  with  the  question.  The  judgment 
well  deserves  reading.  It  has  never  been  questioned  by  any 
one,  who  was  aware  of  its  existence,  and  it  never  could  be 
questioned  by  any  one  who  understands  what  an  executor  it, 
as  to  the  outside  world.  The  reasons  are  unanswerable  and 
the  rule  has  remained  to  this  day. 

Rut  it  may  be  said,  all  this  amounts  to  nothing,  for  there  it 
no  reason  why  we  should  not  have  the  right  to  make  new  law 
for  ourselves.  But  (f )  it  is  not  pretended  and  it  could  not  be 
that  there  has  been  any  legislation.  (2)  It  is  not  pretended 
that  there  has  been  any  judicial  recognition  of  any  change  in 
the  law  or  any  divergence  between  the  system  of  our  ancestors 
and  ours.  On  the  contrary,  in  the  very  judgment  from  which 
there  is  a  long  quotation,  the  purpose  of  which  it  is  difficult,  if 
not  impossible,  to  see  there  is  a  most  emphatic  emk>rse- 
ment  of  the  law  as  laid  down  in  Hartga  v.  The  Bank,  and  a 
flat  contradiction  of  the  law  as  now  stated  Whether  the  case 
was  unknown  or  unread  may  be  debated.  But  one  would 
think  that  such  a  passage  as  this  would  induce  inquiry  in  cme 
citing  an  authority  (or  the  point,  that  a  transfer  clerk  it  liable 
for  permitting  a  transfer  of  shares  by  an  executor,  on  reading, 
that  it  is  tm^bitd  ittw  thai  hi  is  not.  The  material  pattage 
which  is  9t0i  quoted  is  this : 

"The  law  castsi  the  legal  ownership  of  personal  property  of 
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*'.i  deceased  intestate  upon  his  administrators.  They*  arc 
*'  sometimes  said  to  be  trustees,  but  they  arc  such  for  adminis- 
''tration.  Tlidr  primary  duty  always  is  to  dnpose  of  the 
'*  personal  property,  and  thcrcnith  pay  the  debts  of  the  intestate 
"and  make  distribution  amongst  his  text  of  kin.  A  sale  and 
**  transfer  of  stocks  by  them  is  therefore  in  the  line  of  tjicir 
"  duty.  Their  is  no  cestui  gnc  tntst  having  a  right  to  interfere 
"and  prevent  such  a  transfer.  Hence,  letters  of  administra- 
'*  tion  arc  always  sufficient  ex'idcncc  of  authority  ...  and  so, 
"generally  does  <ui  executor.  His  primary  duty  is  adminis- 
"tration.  He  »  to  pay  debts  and  legacies  out  of  the  personal 
"estate,  and  use  even  spedfic  legacies  to  pay  debts  if 
"necessary.  His  letters  testamentary,  therefore,  show  an 
"apparent  right  to  dispose  of  the  .stocks  of  the  testator;  even 
"  if  the  stock  has  been  bequeathed  specifically,  a  transfer  agent 
*'  has  no  means  of  ascertaining  whether  it  is  needed  to  pay 
"  debt*.  I-Ie  can  inquire  only  of  the  executor,  the  very  person 
"who  pniposes  to  make  the  transfer.  If  he  inquire  of' the 
"  ji|Mxific  legatee  he  can  learn  nothing,  for  the  legatee  may  be 
"  ignorant,  and  to  require  evidence  of  authority  l>eyond  the 
"letters  testamentary  might  greatly  delay  and  embarass  the 
"  executor  in  the  discharge  of  his  duties.  It  has,  therefore, 
"  generally  been  held  that  transfer  agents  may  safely  permit  a 
"  transfer  of  stock  by  an  executor  without  looking  for  his 
"authority  beyond  his  letters.  Such  was  the  ruling  in  Hartga 
**tf.  The  Bank  of  England.  3  Ves.  55;  Bank  of  England 
"r.  Parsons,  5  id.  665 ;  Same  r.  Same,  1  s  id.  569;  Franklin  v» 
"The  Bank,  9  B.  &  C.  156;  Fowler  v,  Churchill,  and 
"Churchill  v,  Tlic  Bank,  11  M.  &  W.  323;  and  Bank  sr. 
"  Franklin,  i  Russell  Ch.  575."  Similar  decisions  have  been 
made  in*  this  country,  ami  so  far  the  law  is  undonbtcd. 

The  apfiarcnt  forgctfulncss  of  the  Act  of  1874,  intended  to 
protect  transfer  agents,  induced  an  examination  of  the  paper 
book.  And  who  would  suspect 'from  the  judgment  that  Uie 
Court  was  not  dealing  with  a  case  with  which  the  law  of 
Pennsylvania  had  nothing  to  do.  And  this  explains  the 
{lalpable  contradiction  between  this  case  and  that  of  Famcyer 
V.  Shannon. 
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The  ciution  c^*  Chew  r.  The  Rank,  is  an  odd  one  and 
induces  the  suspicion  it  was  at  second  hand.  No  point  was 
there  nnsed  as  to  the  power  of  an  executor  to  transfer,  and  it 
is  for  this  it  is  cited.  It  was,  did  the  consent  of  one  known  to 
be  am  idiot,  and  so  found,  warrant  a  transfer  of  his  (the  idiot's 
property)  by  an  executor  to  himself? 

But  the  purpose  of  this  paper  is  simply  to  show  that  a 
considerable  decision  has  been  so  cited  as  to  make  it  appear 
to  be  the  exact  reverse  of  what  it  was,  and  that  this  has  opened 
the  flood  gates  of  litigation  about  a  question  so  simple  as  the 
right  of  executors  and  administrators  to  transfer  stock,  and  of 
the  duty  of  transfer  clerks  to  sit  as  Chancellors,  but  always  ex 
p»U,  and  at  the  risk  of  their  empk>ycrs  on  that  questkm. 

R.  C.  McM. 


.^MB   EQUITY  CASES. 

There  have  been  some  recent  decisions  in  the  department 
of  equity  which  possess  mdlre  than  a  passing  interest,  though 
it  would  be  entirely  too  much  to  say  that  they  are  in  any 
way  remarkable.  The  peculiar  characteristic  of  equity  juris- 
prudence,  it  must  be  remembered,  is  its  creali\*e  fiiculty  andt 
as  has  been  well  said  b>'  an  eminent  jurist, "  if  we  want  to 
know  what  the  rules  of  equity  are  we  must  look,  of  course, 
rather  to  the  more  modem  than  to  the  more  ancient  cases." 
And  the  equity  lawyer  must,  therefore,  not  only  read  the 
current  decisions  in  hb  branch  of  jurisprudence,  but  should 
also  examine  them  closely,  for  its  progrcssiveness  is  generally 
written  in  minute  characters  which  are  undedpherable,  if  once 
the  sequence  is  broken. 

It  is  proposed,  therefore,  to  illustrate  the  diflcrent  prindplca 
of  equity  by  the  citation  of  selected  cases  with  a  short  discus- 
sion whenever  a  particular  case  seems  to  require  more  than 
ordinary  attention. 

Rnmiimg  Trusts, 
Where  one  agrees  to  buy  and  hold  certain  real  estate  for 
the  joint  benefit  of  himself  and  another,  and  does  in  feet, 
purchase  it,  a  lesulting  trust  arises  which  is  not  within  the 
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Statute  of  frauds;  and  which  may  be  established  by  the  evi- 
dence of  the  €€Stm  qut  trust  and  by  the  admission  of  the 
trustee  tliat  he  originally  intended  to  buy  for  their  joint 
benefit.  And,  in  this  case,  the  effect  of  this  admission  was 
nut  affected  by  the  (act  that  it  included  a  statement  by  the 
purchaser  that  he  changed  his  mind  before  he  bought  the 
property,  inasmuch  as  it  appeared  that  he  did  not  notify  the 
cestui  ^m-  trust  of  his  changed  intention  t  Towle  v.  Wadsworth 
(III.  Sup.  Ct).  35  N.  K.  Rep.  73. 

This  decision  was  on  a  rehearing  of  the  case  and  overrules 
the  decision  of  Magruder,  C.  J.*  reported  in  30  N.  E.  Rep. 
602.  The  latter  decision  was  based  upon  the  Court's  view 
that  the  e\idence  to  establish  the  alleged  loan  was  not  full  and 
satisfactory  enough,  a  view  which  BAiunr,  C.  J^  on  the 
rehearing  considered  erroneous.  The  principle,  however,  is  a 
familiar  one:  See  Kimmel  v.  Smith,  117?^  192  (1887),  and 
Hackney  v.  Butt,  41  Ark.  393. 

Trustees, 

The  obligation  of  each  co-trustee  to  see  that  the  duty  of 
their  office  is  properly  discharged  is  well  shown  in  the  case  of 
Purdy  V.  Lynch,  25  N.  Y.  Sup.  58$.  Certain  land  was  con- 
veyed in  trust  to  three  trustees  to  sell  for  the  payment  of 
debts  and  to  reconvey  the  surplus  to  the  grantor.  Two  of 
the  trustees  practically  turned  over  the  proceeds  of  the  sale 
to  their  associate  to  pay  off  the  debts,  and  he  misapplied  the 
funds.  The  Court  held,  that  the  others  were  liable  for  a 
breach  of  duty  for  failing  to  attend  to  it,  that  he  applied  the 
money  as  provided  for  in  the  trust  agreement. 

Jttnsdkticm. 

The  case  of  Enslin  et  al.  v,  Wheeler  (Sup.  Ct.,  Ala.),  13  So. 
Rep.  473,  illustrates  the  scope  of  the  general  jurisdiction  of 
equity  jurisprudence.  From  the  facts  it  sqjpeared  that  a  judg- 
ment had  been  rendered  against  a  decedent  in  his  lifetime, 
which,  by  the  provisions  of  the  code,  became  a  lien  upon'his 
estate  for  a  certain  period  after  his  death.  But,  through  delay 
in  issuing  execution,  the  creditor  found  himself  without  any 
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statuUiry  remedy  for  the  enforcement  of  his  lien.  Upon 
aiiplication  to  a  court  of  equity,  however*  the  required  relief 
was  granted.  After  stating  that  there  was  no  original  jurisdic- 
diction  in  courts  of  law  to  enforce  liens,  the  Court  proceeded, 
**  in  the  absence  of  statutory  provisions  conferring  the  remedy 
upon  a  court  of  law  to  enforce  a  lien  created  by  the  statute—- 
and  no  other  mode  ix  provided  by  statute— a  court  of  equity 
b)'  virtue  of  its  i;cneral  jurisdiction  >ver  liens  and  trusts  will 
take  jurisdiction  and  enforce  the  lien.** 

Ftgdmtdpms. 

The  power  of  a  court  of  cquit>-  to  enjoin  the  breach  of 
negative  covaiants  where  cxjursud  in  a  contract  has  been 
unquestioned  ^nce  the  decision  in  Lumley  r.  Wagner.  But 
cascH  are  continually  arising  where  the  contracts  call  for 
personal  scr\'ices  and  there  is  no  ccnxnant  not  to  perform  them 
for  others,  and  the  courts  have  enforced  such  contracts  by 
injunction,  on  the  ground  that  the  services  are  special  and 
unique.  It  ts  probable  that  the  current  of  decision  in  this 
country  will  ultimately  set  that  wi^.  In  a  recent  case  in 
Georgia  it  appeared  that  an  insurance  agent  had  assigned  to  a 
firm  his  interest  in  a  contract  of  agency,  and  had  covenanted 
to  remain  with  the  firm  as  special  agent,  in  a  named  State,  for 
one  year,  and  to  give  his  entire  time  and  attention  to  soliddng 
busineas  for  that  company.  He  began  soliciting  business  for  a 
rival  company  and  his  covenantee  endeavored  to  enjoin  him 
fitrni  so  doing.  The  Court  was  of  opinion,  however,  that  it 
could  not  grant  the  relief  prayed  for,  since  there  was  no  express 
negative  covenant  in  the  assignment,  and  it  did  not  qipear  that 
the  defendant  was  an  tipedaUjt  skUffui^  smeets^or  txptrttignU^ 
whose  place  could  not  be  readily  and  adequately  supplied  by 
snother:    Bumcy  v,  Ryle,  17  S.  E.  Rep.  986. 

See,  on  this  point.  Metropolitan  Exhibition  Co.  v.  Ward, 
J4  Abb.  N.  C.  393. 

R.  P.  BSAPMRDc 
SOME  CASES  ON  TORTB. 

Two  cases  recently  decided  in  the    Supreme   Court  of 
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Pcniwylvania  will  wrve  to  show  the  limits  there  set  to  the 
master's  duty  to  iantruct  his  servants  in  the  managemeut  o^ 
novel  machincr>'  and  implements,  and  to  inform  them  of  a 
dan{;er  necessarily  connected  therewith,  which  is  unknown  to 
such  ser\'ants. 

In  lorbbentnf;  v.  Struthers,  Wills  &  Co.,  IS7  Pft.  312. 
The  company  was  held  responsible  for  an  injury  to  one 
servant,  rcsultini;  from  the  unskilfulncss  and  neglect  of  a 
icllow  servant,  who  was  engaged  with  him  in  the  management 
of  a  fiiece  of  machinery,  whose  nature  and  character  had  not 
been  sufficiently  pointed  out  to  them  by  the  foreman  in 
ccmtrol  of  their  work.  Both  workmen  were  unacquainted  with 
the  manner  of  working  the  machine.  It  was  there  stated  to 
be  the  positive  duty  of  the  master,  before  putting  an  inexperi- 
enced employe  in  charge  of  dangerous  machinery,  with  the 
use  of  whkh  he  is  unacquainted,  to  properly  instruct  and 
qualify  him  for  such  new  service.  If  he  cfocs  not  do  so 
himself  he  must  remain  rcs|xmsiblc  for  the  manner  in  which 
the  penon,  to  whom  he  has  dekgated  the  work  of  instruction, 
performs  it.  The  master  can  not  dear  himself  by  showing 
that  he  selected  for  the  performance  of  his  duty  a  person,  to 
the  best  of  his  knowledge,  competent  and  trustworthy.  To 
this  extent  the  subordinate  is  the  "vice-principal."  In  this 
case  it  will  be  noted  that  the  person  injured  was  not  injured 
solely  by  the  dargcr  inlierent  in  the  nature  of  the  machine  of 
which  he  was  unwarned,  but  by  that  combined  with  the 
unskillfulness  of  a  fellow  workman,  produced  by  the  lack  of 
that  instruction,  which  it  was  the  master's  duty  to  give 
him,  not  only  for  hui  own  safety  but  for  that  of  all  those  who 
might  be  harmed  by  his  kick  of  skill.  ' 

This  duty  to  warn  workmen  of  danger  and  instruct  them  in 
the  management  of 'their  machines  only  extend  to  those  who 
obviously  kick  experience.  Thus,  in  Burrows  v.  Pa.  &  N.  Y. 
Canal  and  R.  R.  Co.,  157  Pa.  51,  deckkxl  just  before  the 
above  case,  it  was  held  that,  where  the  railroad  allowed  the 
engines  of  another  road  to  run  upon  their  line,  they  were  not 
bound  to  warn  such  of  their  own  engineers  as  might  be  put  in 
charge  of  those  engines  of  the  somewhat  greater  width,  which,. 
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tiikcn  in  connection  with  the  width  of  the  bridges,  etc.,  on  the 
line,  might  be  a  source  of  danger,  inasmuch  as  he  was  an 
cxperienccrf  engineer  and  more  likely  to  know  of  the  danger- 
ous nature  of  the  route  than  any  other  employe  of  the 
company.  The  ibrmer  case  shows  the  true  meaning  of  the 
term  vice-principle,  when  used  in  the  Penns>'lvania  cases.  It 
means  one  to  whom  the  master  has  delegated  the  performance 
of  some  positive  duty  laid  by  the  law  upon  him,  and  for  the 
proper  performance  of  which  he  is  answerable  just  as  much 
when  he  so  delegates  it  as  when  he  undertakes  its  performance 
himself.  In  -sharp  contrast  to  this  meaning  of  vice-principal  b 
that  adopted  by  the  Supreme  Court  of  Washington,  which  » 
applied  in  the  recent  case  of  Morgan  v.  Carbon  Hill  Coal  Co., 
34  Fac.  Rep.  152,  in  which  following  the  federal  decisions  (R. 
R.  V.  Ross,  112  U.  S.  377,  etc.).  it  was  said,  that  test  as  to 
whether  one  employe  was  a  fellow  servant  of  another  or  a 
vicc-prindpal  for  whose  conduct  the  master  was  responsibly 
depended  upon  whether  or  not  the  one  servant  had  the  power 
of  control  over  the  other.  There,  it  was  held  that  a  fire  boss, 
who  had  only  the  power  to  order  the  miners  from  x>ne  place 
to  another,  was  not  vice-principal  but  a  fellow  servant  with  a 
miner  who  was  injured  by  the  fire  boss*  negligence  in  lighting 
his  pipe  where  there  was  fire  damp,  and  so  causing  an 
explosion.  He  had  no  control  over  their  work  or  their 
manner  of  conducting  it.  Had,  however,  the  injury  resulted 
from  the  act  of  the  fire  boss  in  ordering  the  miners  into  a 
place  of  danger  the  company  would  be  liable.  Where  a 
limited  power  of  control  is  given  the  company  is  only  liable 
for  a  misuse  of  that  power.  Where  authority  over  workmen 
n  conferred  by  the  master  he  must  be  liable  for  the  mode  in 
which  it  is  exercised.  Such  is  the  definition  of  vice-principal  in 
that  case.  The  distinction  between  the  two  meanings  is  clear, 
the  one  describes  a  subordinate  in  what  so  ever  grade  of 
service  to  whom  is  delegated  the  performance  of  some  positive 
duty  which  the  master,  at  his  hazzard,  is  bound  to  see  per- 
fonncdr  the  other  one  to  whom  the  master  has  given  authority 
to  control  the  movement  and  actions  and  work  of  other 
•wployi6t. 


158  NOTKS   AM)  COMMCMTS  (IN  KKCRNT  DECISIONS. 

The  Supreme  G>urt  of  Pcnn.^ylvania,  in  the  recent  case  of 
In  re  Colenian*s  Estate.  28  At.  Rep.  137,  has  consistently 
carried  out  the  principle  of  the  decision  in  Miller's  Ap.,  1 1 1 
Pa.  321,  recognizing  the  liability  of  foreign  real  estate  owned 
by  a  Pennsylvania  testator,  to  ^le  collateral  inheritance  tax 
law,  where  the  owner  has,  by  his  will,  effected  an  equitable 
conversion  with  respect  to  such  real  estate.  In  Coleman's 
Estate  the  converse  of  this  question  was  presented.  A  non- 
resident testator  directed  his  executor  to  sell  certain  real  estate, 
situate  in  Pennsylvania,  covert  the  same  into  money  .ind  pay 
certain  legacies  to  collaterals.  It  was  held  that  the  assessment 
of  the  land,  as  land,  for  the  payment  of  the  collateral  inheri- 
tance tax  was  void,  inasmuch  as  the  testator  willed  only  the 
proceeds  of  a  sale  of  such  lands  to  collaterals. 

In  former  pages  we  have  called  attention  to  some  peculi- 
arities of  this  branch  of  our  collateral  inheritance  tax  law. 
Thus,  in  Miller's  Appeal,  the  tax  was  imposed  upon  a  fund  aris- 
ing from  the  sale  of  foreign  real  estate,  owned  by  a  domestic 
testator,  with  respect  to  which  he  had  efiectcd  an  equitable 
conversion.  "As  tlie  order  to  sell  was  imperative  and 
absolute,"  said  the  court,  *'and  worked  a  conversion  ...  we 
"  have  no  choice  to  regard  it  as  other  than  personalty.  As 
".such  it  must  be  regarded  as  passing  by  the  law  of  the 
•*  domicile." 

In  commenting  upon  this  decision,  it  was  observed  that 
the  notion  that  real  estate  and  everything  pertaining  to  its 
devolution,  transmission  and  tenure  was  governed  and 
controlled  by  the  iex  rei  siia  had  been  settled  by  a  long  line 
of  authorities:  Bigelow's  Story's  Conf.  of  Laws  (8th  Ed.). 
To  charge  the  succession  of  foreign  real  estate  with  the 
paymentof  the  collateral  inheritance  tax  is  inconsistent  with 
the  spirit  of  such  taxation.  Land  situate  abroad  and  dex'ised 
by  a  domestic  will,  does  not  devolve  by  force  of  the  will  nor 
of  the  domestic  law,  but  by  permission  of  the  State  where  the 
land  is  situate ;  and,  not  depending  upon  the  domestic  law, 
cannot  legally  nor  in  good  consdenoe  be  asked  to  pay  the  price 
of  successkm :  In  re  Swift's  Estate,  32  N.  E.  Rep.  1096 ;  32 
Am.  L.  R.aiid  Rev.  367;  Bittinger's  Appeal,  129  F^  338. 
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In  the  opinion  of  the  Orphans'  Court  in  Cblenun**  Estate 
wchavethe  following  explanation  of  Small's  Appol.  15 1  Pft.  i : 
"The  bequest  was  specifically  of  testator's  (who  was 
domiciled  in  Maryland)  interest,  including  'all  the  property, 
real  and  personal,  notes,  stocks^  bonds,  and  accounts,*  In  a 
limited  partnership  organized  under  the  laws,  and  having  its 
principal  place  of  business  in  this  State.  The  value  of  the 
property  depended  largely  upon  its  continuance  here.  There 
was  no  reason  for  its  conversion  and  transmission  to  the 
testator's  domicile,  and  it  was  given  to  the  surviving  partners 
as  such  in  specie.  The  (acts  plainly  made  an  exoeptson  to  the 
general  rule.  The  actual  situs  was  here,  and  liability  to  the 
tax  followed.  It  is  urged  upon  behalf  of  the  commonwealth  . 
that  this  case  rules  the  present.  But  the  (acts  differ  in 
material  respects.  The  gift  here  was  of  an  interest  in  a  fund 
whose  distribution  belonged  to  the  domicile  of  the  donor.  It 
was  said  in  Re  Bittinger's  Estate,  129  Pa.  338,  18  Atl.  132, 
that  the  collateral  inheritance  tax  was  not  a  succession,  but  a 
direct  tax  upon  the 'thing*  given  in  the  hands  of  the  donees. 
What  was  the  'thing'  given  to  these  legatees?  The  answer  it 
in  Miller  v.  Com^  in  Pa.  321;  2  AtL  492,  in  which  it  was 
held  that,  where  a  testator,  domiciled  in  this  State,  orders 
land,  situated  without,  to  be  sold  to  pay  pecuniary  l^acics, 
these  legacies  will  pass  to  the  legatees  as  money,  subject  to 
the  domidlbry  law,  and,  consequently,  to  the  colUteral  inheri- 
tance tax.  'Under  all  the  decisions  it  cannot  be  questioned,' 
said  the  court,  'that  the  third  clause'  of  [sale  under  thej  will 
operated  a  conversion  of  the  residuary  real  estate  mto  person- 
alty, eflkadous  from  the  moment  of  testator's  death." 

These  cases,  certainly,  appear  remarkable  from  the  writer's 
stand  point  A  fiction  of  equity,  whkh,  for  the  purpose  of 
better  effecting  the  intention  of  a  testator^  regards  land  as 
penonal^  and  personally  as  land,  seems  capable  of  bringing 
Pnnsylvania  real  estate  into  New  Jersey ,  and  MPf  MTM,  for  the 
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General  Digest  of  the  Decisions  of  the  Principal 
Courts  in  the  United  States,  England  and  Canada: 
REFFjts  to  all  Reports,  Official  and  Unofficial, 
First  Pubushed  During  the  Year  Ending  September, 
1893.  Annual.  Being  Vol.  VIII,  of  the  Scriei.  IVcpared 
and  Published  by  the  Lawyers*  Co-operative  Publishing 
Company,  Rochester,  N.  V.,  1893. 

So  iar  as  we  have  been  able  to  test  this  work,  we  find  that 
the  citations  arc  correct  and  the  statcmenU  of  the  principles  of 
law  dear.  It  is  not  a  complete  digpst  in  the  sense  of  contain- 
ing every  decision  or  every  point  involved  in  every  decision, 
but  it  probably  contains  all  the  decisions  that  are  worth 
anything  and  a  good  many  more  besides.  The  notes  to 
principle  cases,  which  arc  interspersed  throughout  the  book, 
add  value  to  the  work,  though  we  think  think  they  would  be 
of  more  value  if  they  related  to  the  specific  question  involved, 
in  the  cases  digested,  rather  than  to  the  general  subject  under 
which  the  cases  fall.  As,  for  instance,  on  page  240,  I 
3223,  we  read  that  "  a  verdict  depending  only  on  the  determi- 
nation of  the  question,  whether  or  not  defendants  signed  a 
written  contract  justifiably  relying  upon  the  representations  of 
plaintiffs  agent  as  to  its  contents,  and  whether  or  not  such 
representations  are  false,  will  not  be  disturbed  on  appeal  where 
there  is  evidence  to  support  it.**  The  note  to  this  ca.<ie  »  "  A 
verdict  that  a  marriage  be  dissolved  because  entered  into  under 
duress  and  fraudulent  coaspiracy,  which  does  not  appear  full 
and  satisfactory  to  the  reviewing  court,  will  be  set  aside,  as  the 
rule  applicable  in  other  dvil  actions,  that  a  verdict,  supported 
by  some  evidence,  will  not  be  disturbed,  does  not  apply  in 
divorce  cases.'* 

Now  it  is  true  that  the  note  deals  with  the  same  general 
subject  as  the  case,  and  yet  we  doubt  if  a  person  would  dte 
one  case  in  support  of  the  other.     He  might  be  appealing  a 


BOOK   REVIEWS.  163 

divorce  case  or  he  might  be  afipealing  a  case  depending  upon 
a  contmct  of  ai^cncy.  If  the  first,  he  would  probably  know  of 
the  dectskn,  ihc  case  giien  not  being  a  recent  one.  If  it  «rat 
the  contract  of  agency  which  was  involved  in  his  cMe,  the 
*  divorce  case  would  do  him  no  good.  While,  therctbre,  these 
notes  arc  of  considerable  value,  and  are  evidently  done  with 
great  care,  it  is  a  question  whether  they  are  as  valuable  as 
they  might  be  made,  <»r  worth  the  space  which  they  take  in 
the  work. 

The  printing  throughout  is  good  and  the  arrangement  of 
the  whole  convenient  and  satislactory.  W.  D.  L. 


A  Tkeatisr  on  Trusts  aku  Mokoi>oijks,  G>ntaining  ak 
Exposition  op  the  Rule  op  Public  IH>uo'  Against 
Contracts  and  Combinations  in  Restraint  op  Trade, 
AND  a  Review  op  the  Cases,  Ancient  and  Modern. 
By  Thomas  Carl  Spelling,  of  the  San  Francisco  Bar. 
Boston:  Little,  Brown  &  Co.,  1893. 

This  book  is  a  compact  treatise  of  374  pages,  which  comes 
forth  boldly  to  clear  a  way  through  forests  of  perplexing 
dedsMMis.  We  do  not  recollect  a  work  which  gives  to  the 
legal  professicm  a  more  masterly,  conciw  and  satisfiictory 
treatment  of  the  whole  subject  of  trusts  and  monopolies  than 
that  of  Mr.  Spbleing.  The  author  seems  to  be  thoroughly 
competent  to  discuss  the  intricate  problems  which  abound  in 
thn  branch  of  the  law  and  to  deal  intelligently  with  broad 
questions  of  public  policy. 

This  book  is  of  great  practical  valtie,  for  the  author  has  not 
yiekled  to  the  temptatkm  (which,  in  the  discusskm  of  such  a 
theme,  must  have  continually  ausailed  him)  of  indulging  in 
abstract  theories  or  intellectual  vagaries  upon  problems  yet 
unsohred.  In  a  work  of  this  sort  it  is,  of  course,  necessary  to 
expand  the  fundamenul  principles  by  the  narration  of  focts  of 
particular  cases,  and  we  feel  justified  in  admiring  the  succinct 
and  dear  canner  in  which  the  cases  have  been  placed  before 
■8.  Chapter  I  contains  an  interesting  historical  condensation 
of  the  prino^iles  governing  the  subject,  and,  as  an  introdudioo 
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to  the  real  thcnic  of  the  book,  the  author  devotes  three 
cliapters  to  the  discussion  of  the  kindred  dcKtrincs  of  the 
Iq^Uty  of  agreements  not  to  practice  profbiisaonH  or  trades* 
engage  in  businesii  or  accept  employment. 

It  is  from  the  beginning  of  Chapter  V  that  Mr.  SPELLiKci 
treads  an  almost  unbeaten  path,  applying  in  that  chapter  in  an 
original  manner  an  old  principle  to  the  modem  methods  of 
suppressing  competition,  know-n  as  **  cornering  markets  '*  and 
"  tying  up  stocks.'* 

Chapter  VI  treats  of  combinations  among  artisaas  and 
workingmen— 4  timely  discus.Hion  only,  though  a  brief  one. 

Chapter  VI II  gives  tlie  application  of  the  rule  of  public 
policy  to  contracts  for  the  sui^firessaon  of  competition  in  public 
ser\'ice,  agreements,  says  the  author,  fraught  with  scriou5  import 
to  the  community. 

This  is  aptly  followed  up  in  the  next  chapter  by  a  discus- 
sion upon  municipal  grants  and  privileges  until,  in  Chapter  XII. 
monopolies  in  the  form  of  "  trusts  *'  arc  dealt  with,  succeeded 
by  a  history  of  anti-monopoly  legislation  in  the  United  States,— 
a  species  of  kiw-making»  which  the  author  laments  as  a  futile 
and  almost  abortive  attempt  to  curb  the  power  of  such  com- 
binations. 

As  a  work  of  more  than  ordinary  merit,  Mr.  Spklung*.« 
book  deserves  a  place  upon  the  desk  of  every  progressive 
lawyer.  A.  D.  L. 


Sharp  &  Alleman's  Lawyeics'  and  Bankers'  Dikectorv 

FOR    1894,   JANUARY   EDITION,   PUBLISHED    SbMI-AnNUALLV 

IN  January  and  July.    Philadelphia:  Sharp  &  Alleman. 
1894. 

The  utility  of  this  work,  and  the  care  with  which  it  is 
prepared,  are  well  known  to  the  profession.  The  volume 
before  us  is  divided  into  five  parts :  The  first  is  a  lawyer's 
directory,  containing  the  names  of  over  7,500  lawyers 
throughout  the  United  States  and  Canada  and  the  principal 
cities  of  Europe.  These  lawyers,  who  have  been,  as  far  as 
we  can  ascertain,  selected  with   a   good  deal  of  care,  will 
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collect  ddbbi.  etc.,  for  the  terms  mentioned  on  one  of  the  front 
pages  of  the  book.  P&rt  two,  is  a  full  list  of  the  banks  and 
biinkcrs,  together  v^-ith  their  capital,  surplus  and  names  of 
officers  and  correspondents.  The  list  includes  all  the  national. 
State,  savings  and  private  banks,  safe  deposit,  trust  and 
guarantee  companies  in  the  United  States.  Part  three  is  a 
oimpk:tc  court  calender  giving  the  dates,  times  and  places  for 
holcfing  all  State  and  Federal  Courts  throughout  the  country. 
Part  four  is  a  synopsis  arranged  according  to  the  laws  of  all 
the  States  and  Territories  relative  to  the  collection  of  debts. 
IVirt  five  is  a  list  of  forms  for  the  acknowledgment  of  deeds, 
affidavits  for  proving  public  accounts,  and  instructioas  for 
taking  depositions  in  al(  the  States  and  Territories.  PSwt  six 
is  a  "  Telegraph  Code,"  a  system  by  which  one  can  send  a 
long  message  at  very  small  cost  It  is  divided  into  three 
parts:  Part  one,  being  for  the  use  of  merchants  and  the 
commercial  traveller.  Part  two,  f<»r  the  use  of  attorney  and 
client.     Part  three,  for  general  use. 

This  outline  statement  of  what  the  work  contains  is  suf* 
dent  to  prove  its  value  to  the  profession. 

The  value  of  all  such  publications  depends  upon  the  caie 
and  accuracy  with  which  they  are  done.  As  we  have  said, 
so  fiir  as  we  have  had  occasion  to  use  the  directory,  we  have 
found  ft  satisfiictory.  W.  D.  L. 


Manuel  rott  iNsrecroiui  of  Election,  Poll  Clerks,  Ballot 
Clerks  and  Voters  of  the  State  of  New  York  (Except 
IN  the  cities  of  New  York  and  Brooklyn)  for  Use  at 
Elections  and  on  Registration  Days.  Compiled  from 
Existing  Laws  of  the  State  of  New  York  and  the 
United  States  with  Amendments  to  Date,  with  Notcs^ 
Forms  and  Instructions.  By  F.  G.  Jewett.  Albany: 
Matthew  Bender,  1893. 

This  work,  of  course,  is  not  useful  outskle  of  New  York. 
For  the  votera  in  that  Sute«  who  are  inflicted  with  the 
auricatuie  of  a  Ballot  Reform  Act,  it  must  be  very  useful, 
as  it  contains  the  qualificatkms  of  electkm  officers,  registralMMii 
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Iaw«,  forms  of  the  ballot  used,  together  with  a  synopsis  of 
what  is  meant  by  citizenship.  The  index  seems  to  be  very 
complete.  W.  D.  L. 

Lawveks*    Reports  Annotated.     Books  XIX   and  XX^ 

Rochester,  N.  Y.:  The  Lawyers'  Co-operative  Publishing 

Company,  1893. 

XIX  and  XX  L.  R.  A.,  arc  lying  upon  the  reviewer's  table 
and  have  been  subjected  to  a  careful  examination.  The 
(general  plan  of  thb  excellent  periodical  is  too  well  known  to 
the  profession  to  make  necessary  an  extended  comment  in  this 
place.  Whctlier  or  not  there  is  a  real  need  for  a  periodical 
which,  like  the  L.  R.  A.,  publishes  not  only  annotations  and  a 
synopsis  of  the  briefs  of  coun.scl,  but  also  the  full  text  of  the 
decisions  of  the  courts,  is  a  question  about  which  lawyers 
differ.  In  view  of  the  admirable  system  of  Reports  of  the 
West  Publishing  Company,  it  should  seem  that  the  L.  R.  A. 
would  be  more  acceptable  to  the  profession  if  the  cases  and 
opinions  were  summarised  or  digested,  instead  of  being 
rq>orted  at  length,  and  the  |x:rtodical  were  to  confine  itself  to 
the  publication  of  briefs  and  annotations.  Under  present 
conditkms  no  publication  of  selected  cases  can  ever  be  what 
the  U  R.  A.  claims  to  be,  namely:  **A  complete  working 
library  of  text  work  and  rqx>rts."  A  lawyer,  with  an 
im|K>rtant  brief  to  write,  will  look  up  the  cases  whidi  he  is 
citing  and  read  the  opinions,  not  resting  satisfied  with  the 
summary  statement  of  the  decision  as  contained  in  an  anno- 
tation or  digest.  He  is  accordingly  saved  but  little  trouble  by 
the  circumstance  that  one  case  out  of,  say,  fifty  cited  is 
reported  in  full  in  the  L.  R.  A. 

However,  this  may  be,  the  plan  of  the  work  is  certainly 
well  carried  out.  The  cases  are  carefully  selected ;  many  of 
the  briefs  are  extremely  valuable  and  the  annotations  are  often 
replete  with  learning  and  suggestion.  In  Book  XIX  the 
reader  will  find  a  valuable  coUcctron  of  authorities  in  the  brieb 
of  counsel  in  Genet  v,  Debwarc  &  Hudson  Canal  Co.,  an 
interesting  decision  by  the  New  York  Court  of  Appeals  in 
regard  to  the  effect  of  a  mining  lease  containing  stipuUtkNU 
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with  respect  to  mercliantable  coal  and  the  mining  of  a 
minimum  number  of  tons.  In  the  same  volume  Kelly  v. 
Nichob  (p.  415^).  a  decision  of  the  Supreme  Court  of  Rhode 
Island,  b  of  more  than  usiial  interest.  It  deals  with  the 
subject  of  trusts  for  charitable  uses,  and  discusses,  imUr  m&m^ 
whether  a  trust  to  repair  the  {^^rave  of  the  testator  and  to  keep 
the  testator's  house  open  for  the  entertainment  of  ministen  are 
or  arc  not  charitable  uses. 

In  Book  XX  there  are  two  interesting  cases  which  deal  with 
the  mtira  vires  contracts  of  private  corporations.  The  first  is 
Ldnkauf  v.  Ijombard  (p.  48;  137  N.  Y.  417),  in  which  the 
Court  of  Appeals  of  New  York  decide  that  a  corporatk>n 
cannot  successfully  set  up  the  defence  of  mlira  virts  to  avoid 
responsibility  upon  a  contract  growing  out  of  a  business  in  which 
it  b  actually  engaged.  The  second  cue  b  Miller  9.  American 
Mutual  Accident  Insurance  Company  (p.  76$),  in  which  the 
Supreme  Court  of  Tennessee  seem  to  give  their  adherence  to 
the  older  and  less  practical  rule  that  a  contract  of  a  corpora- 
tion  in  the  exercise  of  its  powers  cannot  be  enforced  merely 
because  the  corporation  has  received  a  benefit  under  it  which» 
in  fiumess,  it  ought  not  to  retain.  To  thb  latter  case  an 
annotation  b  appended,  io  the  tourse  of  which  the  writer,  "A. 
P.  W.,**  examines  a  large  number  of  decisions  which  bear  upon 
the  subject-matter  of  the  principal  case.  The  note  b  a 
valuable  note,  although,  in  so  iar  as  it  treats  of  the  Engfish 
authorities,  it  b  not  an  improvement  upon  Pollock's  note 
upon  the  same  subject  in  the  appendix  to  hb  work  on 
Contracts— a  note,  which,  by  the  way,  A.  P.  W.  might  have 
dtcd,  as  it  seems  not  unlikely  that  he  made  use  of  it  in 
preparing  hb  annotation.  The  American  eases  upon  a/flns 
nns  contracts  are  sati^lactorily  digested,  but  the  order  in 
which  they  an:  discussed  seems  to  be  neither  the  historical 
order  nor  an  order  founded  upon  an  exhaustive  analysb  of 
the  subject  in  hand.  The  collectkxi,  however,  b  upon  the 
whole  a  valuable  one,  although  it  should  have  contained  a 
statement  of  the  decisi«m  of  the  Supreme  Court  of  the 
United  States  in  Central  Transportatkm  Compai^  tr.  Pullmaa 
P^bce  Car  Company,  in  130  U.  S.  34  (i^> 
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In  the  mmc  volume  is  the  case  of  Saxton  v.  Webber, 
ciccided  by  the  Supreme  Court  of  Wisconsin  (p.  509 ;  83 
Wis.  617).  This  case  gives  occassion  to  a  useful  annotation 
upon  the  eflect  upon  prior  takers  of  the  failure  of  a  gift 
because  it  violates  the  rule  against  perpetuities.  A  large 
number  of  authorities  are  classified  and  arranged  under  a 
series  of  propositions  representing  generalizations  from  the 
decisions.  It  must  be  observed,  however,  that  an  annotation 
upon  such  a  subject,  no  matter  how  carefully  it  is  prepared, 
furnishes  a  proof  of  the  impossibility  of  carrying  out  the  plan 
of  the  L.  R.  A.  in  its' completeness.  It  is  said  that  "the 
annotations  are  intended  to  furnish  a  reference  to  all  former 
dedsions  on  subjects  discussed  in  the  cases  reported,*'  but  the 
reader  of  this  annotation  (if  be  happens  to  be  especially 
(amiliar  with  the  subject-matter  of  it)  will  notice  that  many 
important  cases  arc  not  even  cited.  Thus,  there  is  a  failure  to 
cite  Odell  v,  Oddl  (10  Allen,  1).  and  Martin  v,  Margham  (14 
Sim.,  230),  in  support  of  the  proposition  that  "That  annexa- 
tion to  a  valid  devise  of  an  invalid  direction  as  to  accumulations 
of  income  will  not  of  itself  defeat  the  gift.'* 

It  is  impossible  to  comment  at  length  upon  all  the  ded^iont 
and  annotations  contained  in  these  two  volumes  which  are 
worthy  of  remark,  and  the  re\iewer  is  constrained  to  dismiss 
them  with  the  general  comment  that  the  books  represent 
useful  additions  to  the  working  library  of  the  practitioner. 
G.  W.  P. 

The  Relation  op  Ethics  to  Jurisprudence. 
The  current  number  of  the  '*  International  Journal  of 
Ethics"  cannot  fail  to  attract  the  attention  of  members  of  the 
legal  profession.  Among  the  articles  of  interest  are  those  on 
*«  The  Social  Ministry  of  Wealth,**  by  Prof.  Henry  C.  Adams, 
of  the  University  of  Michigan ;  "Sute  Creation  of  Old  Age 
Distress  in  England,"  by  Dr.  M.  J.  Farrelly,  of  London ; 
and  book  reviews  of  Watt's  "An  Outline  of  Legal  Philoso- 
phy,*' by  Sidney  Ball,  of  Oxford  University,  and  of  the  Report 
of  the  New  York  State  Reformatory,  by  Roland  P.  Falknbr, 
of  the  University  of  Pennsylvania. 
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Rev.  JOHK  Grikk  liiHiiEN,  of  Princeton  CoIIe*,^,  contributes 
a  acholariy  paper  on  **Thc  Relation  of  Ethics  to  Jurispru* 
dence/*  which  must  command  notice  from  all  jurists  and  political 
philosopliers.  We  think  it  was  Sir  Menry  Sumner  Maine,  who 
somewherv  said  that  **  No  nvm  can  hope  to  have  clear  ideas 
cither  of  Urn-  or  of  jurisprudence  who  has  not  mastered  the 
elementary  analysis  of  legal  conceptions  eflccted  by  Bentham 
and  Austin.*'  Rccofpiizing  the  importance  of  strict  definition, 
and  with  a  laudable  desire  to  give  evcr>'  ixMsible  advantage  to 
those  whom  he  regards  as  his  opponents  in  the  argument,  the 
author  takes  the  definitions  of  jurisprudence  and  of  ethics  as 
framed  by  Holland  in  the  spirit  of  the  analytical  jurists,  and 
then  proceeds  to  refute  the  propositions  hud  down  by  many 
learned  writers  as  to  the  complete  separation  of  these  two 
sciences.  Among  the  authors  cited  as  insisting  upon  the 
complete  scpaniteness  of  the  two  spheres  of  ethics  and  juris- 
prudence is  Matthew  Arnold,  in  these  words:  **  If  it  is  sound 
English  doctrine  that  all  rights  are  created  by  law,  and  are 
based  cii  expediency,  and  are  alterable  as  the  public  advan- 
tage may  require,  certainly  that  orthodox  doctrine  is  mine." 
Now  P»of.  Hibben  himself  msists  that  "the  necessity  of  strict 
definition  should  be  recognized  by  the  moral  philosopher,** 
and  we  would  tvspectfully  submit  that  we  should  know  in 
what  sense  Arnold  uses  the  word  '*  rights  '*  before  concluding 
that  these  words  of  his  necessarily  place  him  among  those 
who  insist  upon  the  separation  of  ethics  and  jurisprudence. 
We  confess,  however,  that  the  quotation  awakened  a  curiosity 
as  to  the  book  of  Arnold's  in  which  it  might  be  found,  and, 
as  the  foot-note  cited,  not  Arnold  but  William  Samuel 
Lilly,  we  referred  to  that  author's  recent  work  "  On  Right 
and  Wrong,**  and  found  that,  although  quoting  Arnold  in 
the  exact  words  of  Prof.  Hibben  s  article,  Lilly*  also  feils  to 
state  where  those  words  are  to  be  found  in  Arnold's  writings. 
This  is  most  unsatis^ng  to  any  one  wishing  the  best  evidence 
on  tins  point,  and  our  dissatisfiiction  b  increased  when, 
continuing  to  read  Lilly,  we  find  these  words:  "The  apostle 
of  culture  is  here  the  mouthpiece  of  the  vulgar  belief,  that 
material  power,  the  force  of  numbers,  ftimishes  the  last  reason 
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of  things,  and  the  sole  organ  of  justice ;  a  belief  which  finds 
practical  expression  in  the  political  dogma  that  any  '  damned 
error  *  becomes  right,  if  a  numerical  majority  of  the  male  adult 
inhabitants  in  any  country  can  be  induced,  by  rhetoric  and 
rigmarolp,  to  Mess  it  and  approve  it  with  their  votes."  Of  all 
English  philosophers,  Matthew  Arnold  would  be  one  of 
the  last  whom  we  should  expect  to  be  the  proponent  of  any 
such  doctrine  as  that  His  lecture  on  '*  Numbers,"  delivered 
in  this  country  only  a  few  years  ago— to  dte  no  other  work- 
would  seem  sufficient  to  justify  a  contrary  conclusion.  We 
do  net  say  that  Arnold  did  not  hold  that  position.  It  may 
be  that  the  words  quoted  in  the  article  under  review  are  to  be 
found  in  some  work  of  his  with  which  we  ought  to  be  fiimiliar, 
but  we  shall  not  be  fully  satisfied  that  be  did  until  we  read  the 
words  in  his  own  writings  and  find  their  meaning  in  connedioii 
with  their  context.  If,  however,  Prof.  Hibben  will  pardon  us 
for  quoting  (without  giving  the  reference),  words  which  we 
ikimk  are  those  of  Maine,  we  shall  be  glad  to  pardon  him  for  a 
like  slip  in  reference  to  Arnold. 

Having  defined  the  spheres  of  the  two  sciences  of  jurispru- 
dence  and  ethics,  our  ]^uthor  proceeds  to  consider  the  derhra- 
tion  of  bw,  and  criticises  the  analytical  jurists  liecause,  after 
stating  that  all  bw  proceeds  from  sovereignity,  they  fiul  lo 
carry  their  investigation  of  origins  beyond  that  point  That 
the  genesis  of  bw  discloses  natural  limitations  of  sovereign 
power,  ethical  in  their  character,  is  maintained  by  ProC  Hibben, 
who,  after  indicating  briefly  the  indirect  and  impalpable 
influence  of  ethical  sentiment  in  creating,  annulling  and 
reforming  law,  consklera  what  contribution  to  the  solution  of 
the  problem  has  been  made  by  ""the  vanishing  point  of  juris- 
prudence '*-Hntemational  law.  In  this  oonnectkni  he  quotes 
approvingly  the  position  assumed  befbrc  the  Behring  Sea 
Commission  by  Mr.  James  C.  Carter  that,  where  there  are  no 
treaty  rights  and  no  precedents,  disputes  between  nations  are 
often  arixtrated  by  appeal  to  the  principles  of  natk>nal  equity* 
In  opposttkxi  to  this  contentkxi  of  the  United  States  counsel 
was  the  proposition  of  England's  counsel.  Sir  Charles 
Russell,  who  insisted  that  international  bw  b  fbr  all  practical 
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paipusicf  a  axle,  and  ethics  and  equity  have  nothing  to  do 
with  it  While  mx*  doubt  whether  our  author  can  find  much 
sufipoft  for  hiH  view  from  the  dectsion  in  the  Behring  Sea  case, 
wc  are  in  thorough  sympathy  with  him  in  his  conclusion  as  to 
tlic  influence  of  ethics  on  jurisprudence,  and  are  glad  he  can 
ny:  "The  time  has  come  in  the  histoiy  of  mankmd  when 
it  kt  generally  rccogniicd  that  a  State  posscisci  certain  moial 
responsibilities.  There  is  a  civic  as  well  as  an  individual 
crnisdenoc-*'  G.  G.  M. 


Klkments  of  1uxlksia<tical  Law.  By  the  Rsv.  S.  B. 
SsirrH,  n.n.  Vol.  I.  Ninth  Edition.  Ncik  York :  Ben- 
liger  Bros..  1893. 

With  the  presence  of  the  Papal  Ablegate  among  us,  a  pop- 
ular interest  has  been  aroiised  through  cHscussions  fai  the 
public  prints,  as  to  the  nature  and  extent  of  the  organiiation 
of  the  Roman  Church.  The  perfect  symmetry  of  this  organi- 
latKMi  has  been  but  little  understood  by  us  in  America,  simply 
because  the  American  people  at  such  a  distance  from  Rome 
and  under  such  diflerent  social  conditions  from  those  present 
when  the  Church  was  organiaed,  have  cared  nothing  or  but 
very  little,  for  its  powers  or  rule.  At  this  time,  therefore,  it  is 
very  fortunate  to  receive  a  new  editkMi  of  Dr.  Smith's  work, 
stamped  with  the  approv-al  of  many  distinguished  prelates 
of  the  United  States,  living  and  dead. 

Dr.  Smith  divkles  his  first  volume,  which  treats  entirely  of 
Ecclesiastical  Persons,  into  four  parts :  1 .  The  principles  of  the 
cmon  law  with  a  discussion  of  the  value  and  weight  to  be 
attached  to  the  various  sources  of  that  law.  3.  Treats  of 
peraom  pertaining  to  the  hierarchy;  of  ecclesiastical  jurisdic* 
tkm;  how  it  is  acquired,  how  exercised,  and  those  who  are 
subject  to  it  Chapters  six  and  seven  present  to  the  reailer  an 
extremely  Interesting  and  accurate  descriptkm  of  the  mode  of 
electing  the  Pope;  and  the  succeeding  pages  of  this  part  are 
dcwited  to  a  discussion  of  the  rule  regutoting  the  appointmentt 
the  removal  and  qualifications  for  the  lesser  digniteries  of  the 
cburcii  firom  cardinal  to  parish  priest.    3.  Treats  of  particular 


17-  iiOOK    RBVIICWS. 

inntuicc!!  of  ccGlcsiaAttcal  jurisdicticHi  wherein  wc  find  elabo- 
rately JiscuMcd  such  wcll-wom  headings  a»  tlie  in&Ilibility  of 
the  Pope:  the  relation  of  Church  to  State,  etc  4.  Treats  of 
the  duties  of  thoM  who  arc  the  leirally  constituted  advisers 
()f  bishopH  in  the  government  of  the  diocese  in  the  United 
Stites. 

That  there  is  a  necessity  for  a  more  fxipular  understanding 
of  this  complex  organization  is  evidenced  by  the  dct  that  it 
required  two  solemn  arguments  before  a  full  bench  in  the 
Supreme  Court  of  Pennsylvania,  to  maintain  the  right  of  a 
btsho|)  to  remove  a  priest  from  the  charge  of  a  congregation 
uithout  s|Kcifying  the  nature  or  the  cause  of  the  removal : 
trMarn  r.  Stack,  90  Pa.  477;  Stick  r.  O'Hara,  98  Pa.  213. 

Of  l>r.  Smith's  work  enough  praise  cannot  be  bestowed 
upon  it.  The  citations  show  profound  study  and  research, 
and  while  feeling  thankful  that  the  conditions  in  this  covntry, 
social  and  religious,  ck>  not  require  a  universal  knowledge  of 
the  refinements  pertaining  to  the  jurisdiction  and  power  of  the 
church,  such  as  is  necessary  to  the  daily  lift:  upon  the  Conti- 
nent, yet  we  cannot  help  pitying  those  whose  attention  is  not 
drawn  to  Dr.  Smith's  book.  Here  and  there  throughout  the 
work  we  find  statements  that  remind  us  very  forcibly  of  our 
own  common  law.  Thus,  in  speaking  of  the  rules  for  the 
interpretation  and  construction  of  canon  laws,  we  find  them 
classified  into  *'  1.  Declaratory,  f.  ^.,  explanatory  of  the  words 
of  the  law.  2,  Corrective,  that  is  favorably.  3.  Restrictive^ 
thus  penal  laws  must  be  construed  strictly.  4.  Kxtensibkr,  by 
which  laws  are  extended  to  similar  cases.** 

Through  the  work  yce  find  traces  of  tlK  sources  fmm  which 
])lackstone  and  Kent  dcriixd  many  of  their  most  subtle  refine- 
ments. Much  of  that  scholastic  learning  which  influencetl 
our  o^n  law  is  also  to  be  found.  Thus,  in  speaking  of  the 
qualifications  required  of  |KTsons  who  are  to  be  promoted  to 
ecclesiastical  dignities  and  offices,  we  find  this  remarkable 
cUssification  as  to  the  degrees  of  Earning.  *'A  person  may 
pas.«iess  learning  in  three-fold  degrees:  1.  In  an  eminent 
degree,  when  without  the  aid  of  books  he  can  readily  explain 
even  difficult  questions.     2.  In  a  middling  degree,  if,  with  the 
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;iid  of  booksi  and  upon  deliberation,  he  b  able  to  clear  up 
difBcult  questions.  3.  In  a  sufficient  degree,  f .  r.,  in  a  nnanner 
that  enables  him  to  discharge  the  duties  of  his  office.'* 

While,  as  the  author  tells  us  in  his  pre&oe»  the  work  was 
designed  for  the  use  of  students  in  the  seminary,  we  can 
imagine  no  book  nx>re  truly  invaluable  either  to  the  church- 
man or  the  layman  than  Dr.  Smith's,  and  cheerfully  recom* 
mend  it  to  the  careful  study  of  all  those  who  desire  to  ooo- 
prefaend  the  principles,  the  policy  and  aim  of  the  Roman 
Church.  J.  A.  McC 


The  Law  op  Pubuc  Health  and  Safety,  and  the  Powers 
AMD  DvnEs  OP  Boards  op  Health.  By  Lerov  Paarer 
and  Robert  H.  Worthington.  Albany,  N.  Y. :  Matthew 
Bender,  1893. 

The  scope  of  thu  book  and  its  method  of  treatment,  one 
of  the  authors  having  had  a  practical  experience  in  one  of 
the  best  State  Boards  of  Health  in  the  United  States,  are 
such  as  to  commend  it  to  the  professkms,  both  of  law  and 


As  a  manual  for  health  officers,  in  our  opinioii,  it  b  involu- 
able. 

Every  physician  in  general  practice  is  confirooted  at  times 
with  important  questions  involving  the  public  health  which 
must  be  answered  promptly  and  accurately;  and  we  know  of 
no  angle  book  wherein  he  will  find  so  safe  a  guide  as  ih 
this  book. 

About  2500  cases  are  cited,  and,  so  &r  as  we  can  see  with 
the  Umiled  tihie  at  our  disposal,  the  work  appears  to  have 
been  carefully  done.  The  book  deserves  a  much  more 
extended  notice,  but  we  can  consdentknisly  comawnd  it  as 
a  valuable  addition  to  legal  literature. 

Marshall  D.  Ewell,  M.D. 
The  XcbC  Uw  Sekool,  Cbkafgo.  . 

A  Treatisb  on  the  Nbcugence  op  MuNKiPAL  Corporatiors. 
By  DwioMT  Orveh  Jones,  author  of  *«The  ConslnictkMi  of 
Contracts."    New  York:  Baker,  VoorMs  &  Co.,  1892. 
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A  new  work  on  the  Law  of  Negligence  is  always  acceptable. 
At  long  as  courts  of  justice  stt  for  the  purpose  of  righting 
wrongs  and  settling  disputes  a  large  portion  of  the  cases 
submitted  for  their  decision  will  arise  out  of  carelessness  or 
neglect  of  some  duty  imposed  which  human  lallibiUty  will 
ever  supply.  A  breach  of  individual  duty  is  more  readily 
detected  and  more  quickly  corrected  than  that  of  a  powerful 
munktpality,  yet  it  k  with  instances  of  the  latter  that  lawyen» 
especially  city  lawyers,  have  frequently  to  deal.  It  is  only 
through  an  energetic  and  rigkl  application  of  the  law  on  the 
part  of  the  courts  that  municipal  governments  can  be  made 
to  live  up  to  the  special  duties  which  they  owe  the  individuals 
who  claim  membership  therein  with  all  its  aooompanying  re* 
sponsibilities. 

The  initial  chapter  of  Mr.  Jones's  book  reviews  briefly  the 
"  General  principle  of  the  Law  of  Negligence."  The  chapters 
succeeding  treats  the  question  of  "Municipal  Liability"  from 
an  historical  point  of  view,  and  then  proceed  to  show  the 
disdncdon  between  the  "Dudes  of  a  Solely  Governmental 
Kfaid,"  and  those  of  a  ''Soksly  Municipal  Kind."  The  principal 
cases  in  which  questions  of  negligence  in  municipalities  are 
likely  to  arise  then  follow,  such  as  **  Highways,"  "Sidewalks," 
"Snow  and  Ice  on  Streets  and  Sidewalks,"  ** Negligent  Con- 
strucdon  of 'Brklges  and  Failure  to  Repair,"  "  Negligence  hi 
Making  Public  Improvements,"  and  "  Negligence  in  Connec- 
don  with  Municipal  Ownership  or  Management  of  Property.** 

To  the  doctrine  of  "  Respondent  Superior,"  and  the  ques- 
tions of  '* Notice."  "  Proximate  Cause,"  "Contributory  Negli- 
gence," and  "Evidence,"  each,  a  chapter  is  devoted.  The 
work  concludes  with  a  chapter  on  '*  Damages." 

Negligence  from  a  statutory  point  of  view  is  careftiUy  con- 
sidered, especially  as  reganb  the  construction  and  care  of 
highways. 

A  large  number  of  cases  are  ched,  m  which  the  author  is  to 
be  commended  for  his  discretion  m  selecting  such  parts  of  the 
court's  opinhxi  as  sufficiently  exphdn  the  focts,  a  particularly 
neoessafy  thhtg  to  the  proper  understandtog  of  the  principle 
of  law  lakl  down  hi  n^ligence  cases. 
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TIk  amngemcnt  of  the  matter  is  admirable  and  an  im- 
wual V  daboraic  index  gnidei  the  leader  to  way  looked  Ibr 
point. 

The  volume  does  credit  to  the  publisher  as  well  as  to  the 
andior,  being  of  eoovcnicnt  siae,  substantial  bindng  and  laffe 

W.  S.  E. 


A  TacATisB  ON  THB  Medical  Jurispiiuinoccb  or  iNaAxmr. 
•     By  Edward  C.  Mamii,  M.D.     Albany,  N.  Y.:   Matthew 
Bender,  1893. 

The  first  tUng  that  impressed  us  in  opening  this  book  was 
die  pecularily  of  its  title,  Ibr  we  find  in  it  chapters  on  "F^- 
sooal  Identity  in  Murder  Casesi**  ''Inhalation  of  Poisons^  etc, 
the  rdatioo  of  which  to  the  jurisprudence  of  hisanity  is  some* 
what  difficult  to  see. 

The  book,  in  our  opinion,  shows  evkience  of  uisuffident 
ttndy  of  the  subjects  discussed  and  is  Aill  of  kiaocuracics  and 


To  the  lawyer  we  regard  it  as  absolutely  worthless,  and  the 
physidan  who  relies  upon  its  statements  of  alleged  legal  prin- 
dfrfes  will  have  reason  to  regret  it.  It  has  no  table  of  cases, 
wUefa,  perhaps^  b  unneceMary,  Ibr  being  struck  by  the  worth- 
leasness  of  the  Iqsal  (?)  principles  stated,  we  consulted  some  of 
the  aotboffities  died  and  found,  as  we  supposed,  they  dkl  not 
support  the  text. 

As  a  sample  of  the  lack  of  scientific  classification  of  the 
work  and  the  tendency  of  the  writer  to  ramble,  the  reader  is 
lefened  to  page  24  ui  the  chapter  on  '*  Morisid  Sexual  Ferver- 
sions  as  ivhrted  to  Insanity,'*  where  the  author  describes  the 
case  of  a  patient  suflbring  qiileptic  vertigo  accompanying  men- 

and  virtuous  and  apparently  normal  bi  eveiy  respect,  after 
which  he  wanders  mto  a  wordy  discusskm  of  the  right  and 
wrong  theory,  doaing  with  the  admonitkNi  that  *«  it  is  tfane  for 
the  mrdfeal  prafissaion  to  oome  to  the  point  and  voice  science 
in^iisnwtter.elc'*  Theauthor  seems  not  in  know  that  there 
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ill  a  wnrk  entitled  **  P^xcopathw  Sexualin**  by  Kroft-|-:tmiiH:. 
and  the  chapter  w  compidous  lor  its  non-trcatnicnt  of  this 
important  topic. 

Bitt  not  tn  consume  more  valuable  space,  we  may  say,  in 
conclusion,  that  the  author  evidently  has  no  conception  of 
legal  prindples  and  his  work  is  a  mere  hotch-pot  to  read 
which,  would,  in  this  short  life,  be  a  waste  of  valuable  time. 

Thtt  book  should  not  be  confounded  with  the  Treatise  on 
Forensk  Medicine  by  J.  Dixon  Mann,  of  Worcester,*  Engbuid. 
which  has  only  recently  appeared,  and  which  appears  to  be  a 
ver>-  creditable  performance. 

MaMHALL  D.  EWBLL,  M.D. 


THE 

AMERICAN  LAW  REGISTER 

REVIE^V. 


MARCH,  1894. 


POWER  OF  THE  PRESIDENT  TO  APPOINT  SPE- 
CIAL DIPLOMATIC  AGENTS  WITHOUT  THE 
ADVICE  AND  CONSENT  OF  THE  SENATE. 

By  Hsimv  FtAirmnis.  Biq. 


The  executive  pow-er  under  the  Constitution  of  the  United 
States  is  vested  ii^  the  President.  In  the  ddministfation  of 
that  poirer  much  must,  necessarily,  be  left  to  his  discretion. 
In  the  formal  constitution  of  a  government,  the  written 
instrament  cannot  precisely  define  the  modes  by  which  the 
powers  granted  shall  be  exercised.  The  implication  is,  that 
when  any  department  of  the  government  b  charged  with 
a  duty,  it  may  do,  under  the  limitations  of  the  Constitution, 
what  is  necessary  and  proper,  in  order  to  perform  it.  Hence, 
as  the  President  is  clothed  with  the  executive  power  of  the 
government,  he  may  use  all  subordinate  and  anctllary  powers 
cnential  to  its  due  exercise. 

As  «ras  said  by  Chief  Justice  Mamshall  in  Marbury  v^ 
Madison,  1  Cranch.  137,  16$:  "By  the  Constitution  of  the 
Uniled  Stales  the  President  is  invested  with  certain  hnportant 
politiGal  poweiB,  in  the  exercise  of  which  he  is  to  use  his  own 
dbaetion,  and  is  accountable  only  to  his  country  in  his 
poitical  character  and  to  his  own  amsdence  .  .  .  and  what* 
ever  opii|ion  may  be  entertained  of  the  maimer  in  which. 
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executive  discretion  may  be  used,  still  there  exists  and  can 
exist  no  power  to  control  that  discretion.  The  subjects  are 
political.  They  respect  the  nation,  not  individual  rights,  and 
bang  intrusted  to  the  Executive  the  decision  of  the  Executive 
is  conclusive.** 

(i.)  The  President  is  the  Commander-in-Chief  of  the  Army 
and  Navy  of  the  United  States,  and  of  the  militia  of  the 
several  States,  when  called  into  the  active  service  of  the 
United  States. 

(2.)  He  has  the  power  to  make,  with  the  sanction  of  the 
Senate,  treaties  of  peace,  commerce,  alliance,  and  of  every 
other  description,  subject  to  only  one  limitation,  namely,  that 
the  treaties  thus  made  shall  not  violate  the  principles  of  the 
Constitution. 

(3.)  He  has  the  power,  too,  with  the  like  sanction,  to 
appoint  ambassadors,  other  public  ministers  and  consuls. 

By  international  usage  four  classes  of  diplomatic  agents  are 
recognized.  First:  Ambassadors,  papal  legates  and  nunckn; 
second:  Envo3rs  and  ministers  plenipotentiary  accredited  to 
the  sovereign;  third:  Ministers  resident,  accredited  to  the 
sovereign;  fourth:  Charges  d' Affaires,  accredited  to  the 
Minister  of  Foreign  Affairs. 

Congress  has  no  legislative  power  to  create  the  office  of 
"  public  minister."  Any  attempt  to  do  so  by  introducing  a  new 
nomenclature,  and,  designating  a  commissioner  with  inferior 
and  temporary  functions  as  a  "public  minister,'*  or  "diplo- 
matic officer,"  who  must  be  appointed  u4th  the  advice  and 
sanction  of  the  Senate,  would  exceed  the  legislative  power. 
Of  course,  if  a  commissioner  is,  in  (act,  a  **  public  minister  " 
with  diplomatic  functions  and  rights  under  the  law  of  nations, 
then,  undoubtedly,  his  appointment  must  be  with  the  sanction 
of  the  Senate,  but  irrespective  of  any  Act  of  Congress,  and 
irrespective  of  his  official  designation. 

The  offices  of  these  ministers  do  not  exist  under  or  by  vir- 
tue of  any  Act  of  Congress,  but  under  the  Constitution  and 
under  the  law  and  usages  of  nations.  It  is  to  these  offices 
thus  existing  that  appointments  are  made  by  the  Preskicnt 
with  the  advice  and  consent  of   the  Senate.     Persons  not 
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appointed  to  fill  tli&c  offices  arc  not,  in  tlie  constitutional 
sense,  and  in  the  sen^fo  of  the  law  of  nations,  "public 
ministers.**  Persons  appointed  for  a  special  and  temporary 
purpose  in  connection  with  foreign  aflairs,  and  whose  employ- 
ment ceases  when  the  purpose  is  accomplished,  are  mere 
/f»  Umpere  aids  to  the  President  in  the  performance  of  his 
executive  functions. 

The  President  is  the  official  head  and  representative  of  his 
country  in  its  intercourse  u-ith  foreign  nations.  Our  ministers 
to  those  nations  do  not  possess  any  defined,  substantive 
powers,  but  they  act  under  his  instructions.  "Within  the 
range  of  constitutional  authority,  they  ha\'c  such  powers  as 
the  President  sees  fit  to  grant,  and  no  more'*  (C.  Gushing, 
7  Opinions  of  Attorney-General,  an). 

An  ambassador  or  other  public  minister  is  an  officer  of  the 
United  States,  and  holds  an  office  under  the  Government  of 
the  United  States.  An  agent  sent  out  to  a  foreign  country  to 
investigate,  to  ascertain  and  report  facts,  or  to  negotiate  a 
treaty,  does  not  hold  an  bffice ;  but  is  engaged  in  a  tem* 
porary  employment.  An  office  is  a  continuing  position,  and 
though  the  incumbent  be  changed,  the  duties  remain.  But  an 
employment  which  is  transient,  occasional  or  incidental,  can 
in  no  proper  sense  be  termed  an  office. 

In  United  States  v.  Hartwell,  6  Wallace,  385,  393,  the  dis- 
tinction is  clearly  stated  by  the  Supreme  Court  of  the  United 

*'An  office,'*  said  the  Court,  "  is  a  public  station,  or  employ- 
ment, conferred  by  the  appointment  of  the  government  IV 
term  embraces  the  ideas  of  tenure,  duration,  emolument  ano 
dutiet.  The  employment  of  the  defendant  was  in  the  public 
service  of  the  United  States.  He  was  appointed  pursuant  lo 
law,  and  his  compensation  was  fixed  by  law.  Vacatii^  the 
office  of  his  superior  would  not  have  affected  the  tenure  of  his 
place.  His  duties  were  continuing  and  permanent,  not  ooca- 
Monal  or  temporary." 

In  United  States  v.  Germaine,  9  Otto,  508,  513,  the 
Supreme  Cbuit,  by  reference  to  United  States  v.  Haitwell,  re- 
affbmed  its  definition  of  office  as  a  position  whose  duties  were 
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continuing  and  permanent,  not  occasional  and  tcmponuy. 
-  In  tlic  case  before  us/'  xaid  the  Court  through  Mr.  JuMtioe 
MiLLEK,  "the  duties  arc  «^  continuing  and  permanent,  and 
they  MT  cKcasaonal  and  mtcrmittent" 

It  has  been  the  theory  and  practice  throughout  all  periods  of 
our  government,  for  the  President,  in  conductiBg  its  foidgn 
aflairs,  to  appoint  special  agents  for  special  and  tempo- 
rary purposes ;  agents  whose  duties  arc  not  "continuing  and 
permanent,"  but  '*  occasional  and  temporary.**  And  it  is  observ- 
able that  among  the  most  illustrious  of  our  presidents  and 
statesmen  none  have  doubled  that  these  appointments  were  a 
due  exercise  of  executive  authority,  and  did  not  need  the 
adiioc  and  consent  of  the  Senate. 

Mr.  Cushing,  when  Attorney  General  of  the  United  States 
under  President  Pierce,  in  his  letter  to  Mr,  Marcy,  the  Socre- 
Ury  uf  State,  on  the  Act  of  Congress,  entitled,  ""An  Act  to 
remodel  the  diplomatic  and  consular  systems  of  the  Untlol 
States,'*  gives  a  resume  of  cases,  "in  Illustration  of  the  pow^ 
of  the  Executive  to  negotiate,"  as  follows: 

"  President  Washington  granted  to  David  Humphry,  on 
the  second  of  March,  1/93,  without  the  prievious  concnr* 
rcnce  of  the  Senate,  a  commission  as  commlsdonerplcnipoten* 
tiary  to  treat  with  Algiers. 

"  l^issing  over  intermediate  incidents  of  the  same  nature,  we 
come  to  the  case  of  Charles  Rhind,  David  Offley  and  Com* 
missioner  James  Biddle,  who,  on  the  twelfth  of  Scptciribcr, 
1829,  were  commissioned  by  President  Jadcson  ^M  Joint  afMl 
several  'Commissioncrsof  the  United  States*  to  negotiate  and 
did  negotiate  the  existing  treaty  between  the  United  States  and 
Turkey. 

"The  same  President,  on  the  twenty*sixth  of  January,  1852, 
appointed  Kdmund  Roberts  as  '  Commissioner  of  the  United 
States'  to  negotiate  treaties  with  the  governments  of  Cochin- 
Chtna  and  Siam;  the  result  of  which  was  the*  existing  con* 
ventions  with  Muscat  and  Siam. 

"On  the  sixteenth  of  August,  1849,  Joseph  Balestter  received 
from  President  Taylor  the  appointment  of  '  Special  agent  of 
the  United  States*  to  Cochin-China   and   other   parU  of 
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Sootheastern  Asia;  out  of  which  came  our  treaty  with 
Borneo. 

"In  conclusion  of  these  precedents,  we  have  the  late  case  of 
the  appotntnient  of  Commissioner  Matthew  C.  Perr>',  under 
oommisstoa  irom  President  Fillmore  of  the  thirteenth  of 
November,  18$  2,  to  negotiate  with  Japan. 

*' We  have  modern  examples,  indeed,  of  commissions  of  the 
'  same  nature  for  negotiations  with  some  of  the  nations  of 
Christendom,  among  which  the  following  may  be  noted : 

"On  the  third  of  May,  1838,  Nathaniel  Niles  was  com- 
missioned by  President  Van  Buren  as  '  Special  agent  of  the 
United  States'  to  the  kingdom  of  Sardinia,  and  as  such 
negotiated  our  treaty  with  Sardinia. 

"On  the  twenty-eighth  of  Mareh,  1846,  A.  Dudley  Marni 
was  appointed  by  President  Polk  '  Special  agent  of  the  United 
States  '  to  treat  with  sundry  States  of  Germany,  and  as  such 
agent  he  negotiated  the  treaty  with  Hanover. 

"  Now,  in  the  case  of  neither  of  these  appointments,  covering, 
as  they  did,  important  negotiations  in  Europe  as  well  as  in 
Asia,  was  there  any  authorizing  Act  of  Congress,  any  pre- 
paratofy  specific  i^ipropriation,  nor  even  a  commission  by  and 
with  the  advice  and  consent  of  the  Senate.  In  each  instance, 
the  successive  Presidents  acted,  as  did  the  earlier  Presidents  im 
tmuMH  COM,  in  virtue  of  their  constitutional  power  *  to  make 
treaties^'  that  b,  to  negotiate  and  prepare  them  for  the  oon- 
aderation  of  the  Senate,  just  as  in  virtue  of  direct  authority 
of  the  oonstittttkm,  and  without  the  aid  of  any  mere  enabling 
statute,  be  has  the  power  to  grant  pardons  for  oflences  against 
the  United  States." 

The  foregoing  are  cases  dtcd  by  Mr.  Cushing;  but  the 
list  is^  not  complete.  Succeeding  administration.*)  followed  in 
the  same  line  and  under  the  same  constitutional  sanctioa. 
Gcnend  Jackson  appointed  Edmund  Roberts,  of  Portsmouth* 
N.  H.,  asea  cqptasn,  as  hb  a^ent,  to  visit  the  Indian  Ocean  for 
the  pvipoce  c£  examining  the  means  of  extending  the  com* 
meroeof  the  United  States  by  commercial  arrangements  with 
the  powers  whose  domimons  bordered  on  those  seas.  He 
cmbariced  on  board  of  the  United  States  sloop-of-war,  the 
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Peacock,  rating  as  captain's  clerk,  carrying  with  him  blank 
letters  of  credence,  and  with  instructions  from  Edward  I  Jvings- 
ton,  Secretary  of  State,  that  if  he  should  find  the  prospect 
favorable,  he  might  fill  up  one  of  his  letters  to  the  Emperor 
of  Japan  for  tlic  purpose  of  opening  trade.  Did  this  create 
a  breach  of  the  constitution  ?  Was  this  a  usurpation  on  the 
part  of  the  President?  If  so,  it  was  not  perceived  by  Mr. 
Livingston,  who  was  a  statesman  and  constitutional  lawyer 
of  grestt  ability,  not  so  great,  perhaps,  as  the  ability  of  present 
Senatorial  critics,  but  who  stood  among  the  intellectual  giants 
of  his  time,  if  not  first,  yet  in  the  very  first  line. 

In  June,  1851.  Mr.  Webster,  Secretary  of  State,  instructed 
Commodore  Aulick  to  proceed  to  Yeddo  in  his  ftag-shtp,  with 
as  many  vessels  of  his  squadron  as  might  conveniently  be 
employed  m  the  service,  and  deliver  to  such  high  officers  of 
the  Emperor  of  Japan  as  might  be  appointed  to  receive  it— a 
letter  from  President  Fillmore  to  the  ICmperor.  The  ostensible 
purpose  of  this  visit,  a  visit  in  force,  and  suggestive  of -the 
uiiima  ratia,  was  to  arrange  for  supplies  of  coal ;  but  Com- 
modore Aulick  received  "  full  power  to  negotiate  and  sign  a 
treaty  of  amity  and  commerce  between  the  United  States  and 
the  Empire  of  Japan."  In  November,  1852,  Commodore 
Perry,  with  an  increased  force,  and  with  a  copy  of  Commo- 
dore Aulick 's  instructions,  which  he  was  directed  to  consider 
as  '*  in  full  force  and  applicable  to  his  command, "  was  sent  to 
Japan,  and  where,  as  is  well  known,  he  concluded  a  treaty 
with  the  Emperor  on  the  thirty-first  of  March,  1854. 

In  none  of  these  instances  were  the  agents  nominated  to 
the  Senate,  but  were  appointed  by  an  act  of  executive 
authority  alone.  Nor  were  the  names  of  Cassar  A.  Rodney, 
Theoderick  Bland  and  John  Graham  sent  to  the  Senate,  who 
went  out  in  a  ship-of-war  during  the  South  American  wars  of 
Independence  in  1816,  as  commissioners  by  appointment  of 
Mr.  Monroe,  to  inquire  into  the  condition  of  affairs  in  those 
colonies,  and  to  report  as  to  whether  they  were  likely  to  be 
successful  in  tlie  pending  struggle.  This  was  done' to  aid  the 
President  in  considering  the  question  whether  to  acknowledge 
their  independence.     When  they  sailed  the  Senate  was  in 
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session,  but«  as  we  have  seen,  they  were  not  nominated  to  that 
body,  nor  were  their  expenses  paid  out  of  the  contingent 
Aind.  They  were  subsequently  paid  by  Congress ;  Congress 
thereby  becoming  f^rticips  crimims  in  this  violation  of  the 
constitution ! 

During  the  Hungarian  struggle  for  independence.  Presi- 
dent Taylor  appointed  Mr.  Dudley  Mann  his  agent,  and  in- 
vested him  ift'ith  power  to  declare  to  the  Hungarians  the  wil- 
lingness of  the  United  States  promptly  to  recogniie  their 
independence  in  the  event  of  their  ability  to  sustain  it  His 
instructions  were  "  to  obtain  information  in  regard  to  Hun- 
gary, and  her  resources  and  prospects,  with  a  view  to  an  early 
recognition  of  her  independence  and  the  formation  of  com- 
mercial relations  with  her." 

Wetc  was  the  delegation,  as  has  been  said,  of  sovereign 
powers  to  an  agent,  and  tiiat  agent,  not  nominated  to  the 
Senate !  And  yet  no  one.  «o  far  as  we  know,  was  so  bold  at 
to  claim  tliat  his  a|)pointnicnt  by  President  Taylor  was  an 
unconstitutional  exercise  of  executive  authority. 

We  had  at  the  time  a  minister  at  the  Court  of  Vienna, 
regularly  appointed  by  the  President  of  the  United  States, 
with  the  advice  and  consent  of  the  Senate,  and  it  might 
occur  to  those  e\xn  who  arc  not  at  all  times  accustomed  "  to 
peep  narrowly  into  marrow  bones.*'  that  it  was  a  part,  and  a 
necessary  part,  of  his  diplomatic  functions,  in  so  grave  a  con- 
juncture, to  obtain  and  furnish  to  his  government  information 
in  regard  to  a  rebellious  province  of  the  Empire  to  which  he 
was  accredited,  and  to  keep  it  constantly  advised  as  to  the 
resources  and  pros[^ts  of  the  rebels. 

It  might  be  .said,  with  great  semblance  of  truth,  if  not  with 
truth  itself,  that  the  functions  of  the  known  and  acknowledged 
minijcter  were,  /rv  taftto,  superseded  by  an  unknown  and  secret 
agent,  for  his  instructions  enjoined  on  him  not  '*  to  give  publi- 
city to  his  mission."  And  yet,  the  constitutional  power  of  the 
President  alone  to  make  the  appointment  was  not  questioned, 
^nd  this,  too,  at  a  period  when  the  Senate  of  the  United  States 
was  composed  of  abilities  equal  to  any  that  have  distinguished 
that  body  at  any  period  of  its  history. 
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Austria,  indeed,  complained  and  reminded  our  goven|mci|t 
that  '*  those  who  did  not  hesitate  to  assume  the  responsibility 
of  sending  Mr.  Dudley  Mann  on  such  an  errand,  should,  indc- 
dcndcnt  of  considerations  of  propriety,  ha\'e  borne  in  mind 
that  they  were  exposing  their  emissary  to  be  treated  as  a  spy." 

Mr.  Webster  replied  to  the  Austrian  protest  and  complaint 
in  his  well-known  letter  to  Mr.  Hulsmann.  "The 
American  Government,'*  he  said,  "sought  for  nothing  but 
truth;  it  desired  to  learn  the  fiicts  through  a  reliable  sourqe. 
.  .  .  Mr.  Mann's  mission  was  wholly  unobjectionable  and 
strictly  within  the  rule  of  the  law  of  nations,  and  the  duty  of 
the  United  Sutes  as  a  neutral  power." 

It  was  not  foreseen  by  Mr.  Webster  that  one  of  his  succcft- 
sors  in  that  Senate  over  which  he  fulmined,  would  denounce 
the  desire  of  President  Cleveland  to  learn  the  fiicts  respecting 
the  revolution  in  Honolulu  through  a  reliable  source,  as  Presi- 
dent Taylor  desired  to  do  with  respect  to  the  revolution  in 
H  unitary,  as  a  bold  and  utter  violation  of  the  Constitution  of 
the  United  States  I  And  yet.  President  Cleveland,  having 
withdrawn  the  treaty  with  Hawaii,  submitted  to  the  Senate  by 
his  predecessor  for  further  consideration,  was  especially  desir- 
ouH  of  learning  the  exact  iacts  of  the  situation,  so  that  he 
might  intelligently  act  with  regard  to  them.  '  It  was  a  pend> 
in{!  and  pressing  question. 

During  the  Mexican  war  Mr.  N.  P.  Trist.  Chief  Cleik 
in  the  Department  of  State,  was  sent  to  the  headquarters 
of  our  army,  under  General  Scott,  without  the  sanction  of  the 
Senate,  'clothed  with  full  powers  to  conclude  a  treaty  of 
pence  with  the  Mexican  Government,  should  it  be  so  inclined.' 
Should  he  arrange  for  a  suspension  of  hostilities,  then  the  army 
and  navy  were  to  "  act  in  accordance  with  his  directions  and 
suspend  actual  hostilities  until  further  orders  from  the  Depart- 
ment" 

Mr.  Trist,  as  is  well  known,  concluded  a  treaty  of  peace 
with  Mexico,  which  was  ratified  by  the  Senate  by  a  vote  of  3$ 
ycAs  to  14  nays;  and  the  wise  men  of  that  day  did  not 
deny  the  executive  authority  to  appoint  the  negotiator  with- 
out tlie  advice  and  consent  of  the  Senate,  nor  critictae  the  iact 
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that  Mr.  Trat  was  invested  with  full  power  to  arrange  for  a 
Mi!(pcn!ucm  of  liostiKtscs.  without  the  intervention  of  either  the 
naval  or  military  commander,  both  of  whom  ^cad  koc  were 
suiject  to  his  directions. 

It  \*  needh»«9  to  multiply  examples,  and  we  nhall  cite  but 
one  other,  showing:  how  unifonn  has  been  tlic  iM-acticc  of  suc- 
cessive l^retidcnts  to  appoint,  u|M>n  their  exccuti\-c  authorit)'  ' 
alcmc.  the«c  special  diplomatic  agents.  About  four  montlis 
after  the  inauguration  ot  President  Grant,  a  nc;;otiation  was 
opened  for  tlic  annexation  of  the  Dominican  Republic.  Mr. 
BLiine.  in  his  twenty  years  in  Congress,  Vol.  2,  p.  468,  tells 
the  stor>-,  as  follows :  *'  In  July  General  O.  E.  Babcock,  one 
of  the  President's  private  scca^aries,  was  despatched  to  San 
Domingo,  upon  an  errand  of  which  the  public  knew  nothing. 
He  bore  a  letter  of  instructions  from  Secrctar)'  Fish,  a|ipar- 
ently  limiting  the  mission  to  an  enquir>'  into  the  condition, 
prospects  and  resources  of  the  island.  From  its  tenor  the 
negotiation  of  a  treaty  at  tliat  time  was  not  anticipated  by  the 
State  Department.  General  Babcock's  mission  finally  resulted* 
however,  in  a  treaty  for  the  annexation  of  the  Republic  of 
Dominica,  and  a  conixntion  for  the  lease  of  the  bay  and 
peninsular  of  Samana — separately  negotiated,  and  both  con- 
cluded on  the  twenty-ninth  of  November,  1869." 

President  Grant  laid  this  treaty,  apparently  negotiated  by 
his  special  agent  under  secret  instructions,  before  the  Senate, 
and  it  was  rejected.  And  what  is  observable  is  this,  that  the 
executive  authority  to  send  a  special  agent,  without  the  ad\'ice 
and  consent  of  the  Senate,  and  the  negotiation  of  a  treaty  by 
such  agent,  providing  for  the  annexation  of  a  foreign  country 
to  the  United  Stitcs,  was  not  questioned  by  the  Senate.  The 
Senate  of  that  day  had  not  risen  to  the  height  of  the  great 
argument !  It  did  not  perceive  the  rent  in  the  constitutional 
vesture !  It  did  not  seem  conscious  of  tlie  grave  usurpation 
of  the  President,  and  his  disregzird  of  its  dignity  and  powers! 

It  will  be  remarked  that  in  the  instances  which  we  have 
dted  of  the  appointment  by  the  Executive  of  these  diplomatic 
agents,  the  Senate  was  soir,ctimes  in  session  at  the  date  of 
tbdr  appointment,  and  sometimes  not.      But  in  the  greater 
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number  of  instances  it  was  in  stcssion.  That,  however,  is  an 
immaterial  circumstance.  If  he  has  the  constitutional  pou*cr 
of  a|)pointment  alone  it  is  of  no  consequence  whether  he 
appoints  during  the  session  or  vacation  of  the  Senate,  ^nd 
that  he  hiis  this  power  we  have  endeavored  to  show. 

As  Commander-in-Chief  of  the  Army  and  Navy  the  President 
may  invest  our  ministers  abroad  with  discretionary  pou-er 
to  use  tlie  naval  forces  of  the  (government  stationed  in 
their  respective  jurisdictions  to  protect  American  liic  and 
pro|x:rty.  And  as  such  Commander-in-Chief  he  may,  in  a 
particular  in.stance,  and  in  the  exercise  of  his  discretion,  with- 
draw such  power  from '  the  resident  minister,  and  conicr  it 
upon  a  special  commissioner,  entrusted  with  a  temporary 
duty.  The  wisdom  of  such  withdrawal  is  a  matter  of  purely 
executive  discretion,  and  the  decision  of  the  Kxecutive  is  con- 
clusive. 

The  resident  minister  acts  under  instructions  from  tlie  Prest<^ 
dent.  The  President  to  enable  his  K|)ccial  commissioner  mon; 
efficiently  to  perform  the  particular  duty  with  which  he  is 
chargsd,  may  withdraw,  pro  tanio  and  pro  Itac  vice,  his  instruc- 
tions from  the  permanent  minister,  and  make  them  applica- 
ble to  the  temporary  commissioner.  This  does  not  chanj^e 
the  character  of  the  lattcr's  service. 

In  accord  with  these  principles  were  the  instructions 
of  the  President,  through  the  Dq>artment  of  State,  to  Mr. 
Rlount,  his  special  commissioner  to  the  Hawaiian  Islands. 

'*  You  will  investigate,"  says  the  Secretary,  Mr.  Gresham,. 
"and  fully  report  to  the  President  all  the  facts  you  can  lc:im 
respecting  the  condition  of  affairs  in  the  Hawaiian  Islands,  the 
causes  of  the  revolution  by  which  the  Queen's  Government 
was  overthrown,  the  .sentiment  of  the  people  toward  the 
existing  authority  and,  in  general,  all  that  can  fully  enlighten 
the  President  touching  the  subjects  of  your  mi-ssion. 

**To  enable  you  to  fulfill  this  charge,  your  authority  in  all 
matters  touching  tlie  relations  of  this  Government  to  the 
existing  or  other  government  of  the  Islands,  and  the  protec- 
tion of  our  citizens  therein  is  paramount,  and  in  you  alone, 
cting  in  cooperation  with  the  commander  of  the  naval  forces, 
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J^  ^^csted  full  discretion  and  power  to  determine  when  ftuch 

*'**»  should  be  landed  or  withdrawn. 

"  ^'ou  arc,  however,  authorized  to  avail  yourMlf  of  such  aid 

^  Mi/brmation  as  you  may  desire  from  the  present  minister 

^thc  United  Sutes  at  Honolulu,  Mr.  John  L.  Stevens,  who 

'   ^^^ntinuc  until  further  notice  to  perform  the  usual  func- 

.        ^^tfichinj;  to  his  office  not  inconsistent  with  the  powers 

'tf^-rd  to  you.     An  instruction  will  be  sent  to  Mr.  Stevens, 

r/^'H?  him  to  facilitate  your  presentation  to  the  head  of  the 

^^*''»*icnt  upon  your  arrival*  and  to  render  you  all  needed 


A. 
,  ^    ^c>mmentary  upon  the  constitutionality  and  propriety 

^^'^  instructions  nothing  more  need  be  desired  than  the 

^^    ^^  the  Senate  Committee  on  Foreign  Relations.    Al- 

.   ^"^  ttie  voxdci  b  not  always  recognizable  in  the  utterances 

**^jority,  yet  the  report  of  this  committee  on  this  particular 

^  ^^^vi,  Kpeaks,  at  any  rate,  the  Linguage  of  statesmanship 

„  ^^^<*Htitutional  law.     It  in  as  follows : 
^  ^  Question  has  been  made  as  to  the  right  of  the  President 
^^  United  Sutes  to  dispatch  Mr.  Blount  to  Hawaii  as  his 
r^^^*^^  n:prescntati\*e  for  the  purpose  of  seeking  the  further 
^j'^^^^ttkm,  which,  the  President  believed,  was  necesslr>*  in 
^^   to  arrive  at  a  just  conclusion  regarding  the  state  of 
.     *^  in  Hawaii.     Many  precedents  could  be  quoted  to  show 
^^  ^^h  power  has  been  exercised  by  the  President  on  \-ari- 
^  ^^ccasions  without  dissent  on  the  part  of  Congress  or  the 
^P^W  of  the  United  States.     The  employment    of   such 
^^cies  is  a  necessary  part  of  the  proper  exercise  of  the  dip- 
^<^iQatic  power,  which  is  intrusted  by  the  Constitution  with  the 
the  IVesident.    Without  such  authority  our  foreign  relations 
vouJd  be  so  embarrassed  with  difficulties  that  it  would  be  im- 
possible to  conduct  them  with  safety  or  success.    These  pre- 
mfcrns  also  show  that  the  Senate  of  the  United  Sutet,  though 
JD  session,  need  not  be  consulted  as  to  the  appointment  of  such 
j|iaits»  or  as  to  the  instructions  which  the  President  may  give 

tbcm. 

**An  authority  was  intrusted  to  Mr.  Blount  to  remove  the 
ylflicrican  flag  from  the  Government  building  in  Hawaii,  and 
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to  disclaim,  openly  and  practically,  the  protectorate  which  had 
been  announced  in  that  country  b>*  Minister  Stevens,  and  also 
to  remove  the  troops  from  Honolulu  to  the  steamer  Boston. 
Thin  particular  delegation  of  authority  to  Mr.  Rlount  was 
fiaramount  over  the  authority  of  Mr.  Stevens,  who  was  con- 
tinued as  minister  resident  of  the  United  States  at  Honolulu, 
and  it  raised  the  question  wlicther  the  Goverrment  of  tlie 
United  States  can  have  at  the  same  foreign  capital  two  min- 
isters, each  of  whom  shall  exercise  separate  and  special 
powers. 

'*  There  seems  to  be  no  reason  why  the  Government  of  the 
United  States  can  not,  in  conducting  its  diplomatic  intercourse 
with  other  countries,  exercise  powers  as  broad  and  general,  or 
an  limited  and  peculiar,  or  special,  as  any  other  government 
Otlicr  governments  liave  been  lor  many  years,  and  even 
centuries,  in  tlie  habit  of  intrusting  special  and  particular 
missions  to  one  man  rc|>rcscnting  them  in  a  foreign  court,  and 
to  several  men  in  combination  when  that  was  found  to  be 
desirable.  In  fiict,  there  has  been  no  limit  placed  upon  the  use 
of  1  power  of  this  kind,  except  the  discretion  of  the  sovereign 
or  ruler  of  the  country.  The  committee  fail  to  sec  that  there 
is  nnj^irregularity  in  such  a  course  as  that,  or  that  the  power 
given  to  Mr.  Blount  to  withdraw  the  troops  from  Honolulu,  or 
to  lower  the  flag  of  the  United  States,  was  to  any  extent  either 
dangerous  or  interrupting  to  any  other  lawful  authority  exist- 
ing there  in  any  diplomatic  or  naval  officer.  There  may  be  a 
question  as  to  the  particular  wording  of  the  order  which  Mr* 
Blount  gave  to  Admiral  Skcrrctt  for  the  lowering  of  the  flag 
and  the  withdrawal  of  the  troo(w,  but  that  is  a  h>'percriticism, 
because  the  substantial  fact  was  that  Mr.  Blount  executed  the 
command  of  the  President  in  communicating  to  Admiral 
Skerrett  such  order,  as  the  order  of  the  President  of  the 
United  States.  Mr.  Blount's  authority  had  been  known  to 
Admiral  Skerrett;  his  instnictions  had  been  exhibited  to 
Admiral  Skerrett ;  and  ihcy  both  understood  that  what  Mr. 
Blount  was  then  doing  had  received  the  sanction  of  the  Presi- 
dent of  the  United  States  before  Mr.  Blount  had  entered  upon 
the  discharge  of  his  ministerial  functions,  and  that  his  act 
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would  recdve  the  unqualified  approval  of  the  President  of  the 
United  States.  That  being  so,  the  mere  form  in  which  the 
order  was  addressed  to  Admiral  Skerrctt  seems  to  be  a  matter 
of  no  serious  consequence. 

"'The  control  given  to  Mr.  Trist  over  the  miHtary  operations 
h  Mexico,  when  war  was  flagrant,  was  far  greater  than  that 
which  was  confided  to  Mr.  Blount.'* 


FACTS  WHICH  ARE  SAID  TO  PREVENT  WORDS 
CREATING  A  SEPARATE  USE  FROM  HAVING 
THAT  EFFECT. 


By  R.  C.  UcMusTaiK,  IX.D. 


The  dccisiion  of  tin:  Supreme  Court  of  Pennsylvania  in  July 
last,  in  the  case  of  McConncl  r.  Wright,  150  Pdin.  Rep.  375, 
must  be  most  carefully  considered  by  conve>'ancing  coun«el 
of  that  State.  Its  importance  can  scarcely  be  over-estimated, 
not  only  as  to  wills  and  settlements  in  the  future,  but  as  to  all 
wills  in  the  past.  As  exhibiting  a  peculiar  development  of  the 
law  it  is  of  interest  to  the  profession  everywhere. 

It  is  not  propowd  to  criticise,  for  that  is  useless  and  po!«Hibly 
unbecoming,  but  there  must  be  suggestions  made  that  may 
assume  the  form  of  criticism,  or  be  thought  to  do  so,  in  the 
eflort  to  nudce  the  point  of  the  came  clearly  understcMnl.  For 
it  is  impossible  to  appreciate  the  eflect  of  the  decision  without 
considering  the  grounds  assigned  for  the  judgment  and  their 
fdative  importance  in  ascertaining  what  is  the  precise  point 
involved. 

A  testatrix  devised  real  and  personal  property  to  a  married 
woman  (married  at  the  date  of  the  will),  in  fee  simple.  Thene 
was  a  power  to  sell  for  payment  of  dd>ts  and  legacies  and  for 
the  puiposci  of  distribution. 

Tlie  debts  and  legacies  absorbed  the  personalty  and  there 
was  nothing  that  came  to  the  devisee  but  unimproved  suburban 
or  dty  lots.  The  taxes  exceeded  the  income.  The  «lc\'ise 
which  was  otherwise  an  unrestricted  devise  hi  fee,  concluded 
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with  tliete  words,  **  free  from  ike  contrcl  vf  lur  present  or  future 
httsbaud  aud  without  amy  Habiiit/  for  the  debts,  tiahiiities  or 
euf^gements  of  sueh  husbaud,  but  wholfy  for  her  otvn  use  aud 
benefit,  subject  to  her  couirol,**  The  Hnll  was  dated  Febniaiy  33, 
1886.  The  testatrix  died  Auf^st  16,  1888,  very  nearly  two 
years  and  six  months  after  the  making  of  the  will.  The 
property  had  been  laid  out  in  lots  for  sale,  and  the  testatrix 
had  sold  some  of  them. 

Tlie  devisee  (then  a  married  woman),  sold  some  of  the 
property,  and  in  an  action  for  the  purchase  money  the  want  of 
power  to  convey  and  give  a  good  title  was  the  sole  question. 

The  dedsion  was  that  a  good  title  had  been  conveyed. 

Every  (act  that  was  supposed  to  bear  on  thi^  question  has 
been  stated  And  no  one  can  or  will  dispute  that  the  point 
intended  to  be  decided  was  that  the  will  did  not  convey 
a  .separate  use,  but  an  unrestricted  fee  simple. 

It  was  not  intended  to  depart  from  the  Pennsylvania  rule 
that  the  person  seized  of  a  separate  use  cannot  convey  a  title 
unless  expressly  empowered  by  the  instrument  creating  the 
title.  Nothing  can  be  clearer  than  that  this  rule  was  assumed 
to  be  obligatory. 

It  was  not  intended  to  decide  that  there  was  a  power  given 
under  which  the  foXc  was  valid.  The  contrary  is  implied 
throughout.  The  power  that  was  given  was  referred  to,  but 
only  as  bearing  on  the  character,  or  rather  to  use  correct 
language,  the  quality  of  the  estate. 

The  grounds  of  the  judgment  arc:  i.st.  The  words  of  the 
will  defining  the  estate  devised,  conveyed  a  Ncparate  u-sc. 
2d.  The  testatrix  must  be  presumed  to  have  known  the  value 
and  extent  of  her  estate  at  the  time  she  made  her  will. 
But  the  (acts  thus  presumed  to  be  in  her  mind  and  that  bear 
on  the  meaning  of  tlie  will,  are  facts  as  they  existed  at  the  time 
of  her  death.  This  is  shown  in  the  case  stated  and  in  the 
judgment  Whether  they  were  the  same  as  they  were  when 
she  made  the  will  does  not  appear ;  nobody  alludes  to  this, 
though  it  is  the  basis  of  the  judgment.  But  it  seems  modentdy 
clear  that  when  the  will  was  made  the  property  which  the 
devisee  was  selling  at  $19^000  an  acre,  did  not  yield  inoome 
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tuffkicfit  to  pay  taxes,  much  less  municipal  charges.  And  it 
would  be  unfair  not  to  admit  that  the  court  had  a  right 
to  assume  that  the  testatrix  knew  when  she  made  the  will  that 
the  property  that  would  come  to  her  devisee,  was  and  would 
be  burdensome,  if  it  was  to  remain  unsold. 

3d.  The  reason  for  the  decision  is  that  the  practical  result 
of  the  fiicts  was,  that  tlicrc  was  a  homestead  the  devisee  was 
desired  to  keep  up,  and  no  income  furnished  for  the  purpose. 
4th.  The  devise  was  m  fee  simple.  5th.  There  was  a  power 
to  sell  and  give  receipts  for  the  purchase  money.  6th.  The 
drcnmstances  surrounding  the  testator  at  the  time  he  makes 
his  will  may  be  considered  in  construing  it.  7th.  A  separate 
use  means  an  equitable  estate  as  distinguished  from  a  legal 
estate.  8th.  The  inddcntn  (/.  e„  of  a  separate  use)  are  peculiar 
and  undesirable.  9th.  It  is  a  question  of  intention— -the 
burden  of  showing  this  is  on  one  who  asserts  it— it  is  to  be 
ascertained  from  the  four  corners  of  the  will,  the  circumstances 
surrounding  the  testator  when  he  made  it,  and  the  condition  of 
his  estate  and  his  family.  These  are  three  wholly  distinct 
things,  one  only  of  which  is  in  writing. 

Hence  the  court  is  constrained  to  say  the  testatrix  did  not 
intend  to  create  a  separate  use. 

The  court  had  decided  that  the  very  words  used  in  this  will 
did  create  a  separate  use:  131  P^.  476.  It  is  also  admitted 
in  the  judgment  that  they  have  this  meahing. 

It  is  thus  quite  clear  that  words  declaring  an  intention 
to  create  a  separate  use  arc  not  to  be  relied  on  as  always 
sufficient  for  that  purpose. 

The  conveyancer  will  ask  what  am  I  to  inquire  into  when 
I  find  a  will  declaring  that  the  estate  of  a  woman  married  when 
the  will  was  made  is  to  be  a  separate  use.  The  subjects 
of  inquity  are  stated  as  separately  or  together  being  sufficient 
to  take  from  those  words  their  meaning. 

It  may  be  that  the  reasons  for  an  opinion  or  rule  may, 
if  oonfaioed,  be  sufficient,  though  eiich  one  may  have  little 
wci^  but  in  oonstrumg  words  of  an  ordinary  legal  instrument, 
bnecaimol  but  feel  his  incapacity  to  advise  or  act  under  such 
a  tikeoiy.     It  nuy  be  usefol,  therefore,  to  eliminate  from  the 
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probSem  as  many  of  the  nine  reasnnA  as  possible.  For  it  is 
assumed  that  any  one  of  the  reasons  which  are  shown  to  Iiave 
no  bearing  at  all  on  the  question,  need  not  trouble  the  anxious 
man  of  basiness  who  only  seeks  to  guide  hinuielf  in  the  path 
prqKired  for  him  by  those  authorited  to  direct  and  compel. 

The  question  being  not  what  a  word  describing  neither  the 
object  given  nor  the  devisee,  means  in  the  sense  of,  refers  or 
points  to,  but  the  meaning  of  the  words  of  grant  as  describing 
the  quantity  and  quality  of  the  estate  granted.  The  second, 
third,  and  sixth  reasons  consist  in  fiicts,  and  these  facts 
are  really  comprised  in  one  short  statement — the  income 
of  property  given  would  not  pay  the  taxes— and  what  cflcct 
has  this  on  the  quantity  of  the  estate  ?  Such  a  state  of  (acts 
proves  a  great  ignorance  in  the  tcstitor  of  the  business 
of  a  conveyancer,  if  lie  nM*nnt  to  devi!«e  a  separate  use,  lor  the 
words  creating  a  separate  use  exclude  the  power  to  sell  or  tliey 
mean  nothing.  The  case  of  one  devbing  land  in  separate 
uMi  which  ought  to  be  sold  because  it  yields  no  income  is 
very  common,  so  commcm  that  it  has  been  provided  for  by 
general  laws  for  the  most  ordinary  cases,  and,  since  1853.  for 
what  was  supposed  to  be  all  imaginable  cases.  Before  this  the 
.Legislature  was  aii|>lied  to.  It  had  never  been  suf^csted 
that  a  necessity  for  selling  had  any  effect  to  create  a  pOHicr  or 
to  indicate  an  intention  to  give  an  estate  which  gave  the  right 
t«>  Ncll  as  an  incident.  But  tlie  books  overflow  with*  cases 
where  this  (act  is  no  ground  for  the  relief  of  creating  a  fee 
simpk;  out  of  a  less  estate. 

It  may  be  that  it  is  a  nice  distinction  between  evidence  to 
identify  an  object  or  person  and  evidence  of  (acts  iff  kan  the 
will  to  aflcct  the  meaning  of  the  words,  but  one  may  respect- 
fully suggest  that,  pbin  or  obscure,  it  has  been  overlooked,  for 
the  two  rules  are  in  this  judgment  suppOKcd  to  be  one.  That 
evidence  is  not  admissable,  for  the  later  purposes  by  the 
English  law  needs  no  voucher.  The  point  was  urgently 
argued  and  decided :  hwhcquin  r>.  O'Brien,  1  Cox,  9.  Not 
less  than  five  cases  are  cited  in  the  note  declaring  that  the 
Vfords  of  the  will  and  not  the  drcumstanoes  of  the  testator  ar6 
to  guide  courts  in  their  constructkm  :  I  B.  &  B.  216;  3  Ves. 
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112;  1  Mcr.  216;  1.  Kdcn,  43;  2  Rr.  C.  C.  297.  and  it  » 
cvitlcnt  iKat  this  was  the  rule  as  late  as  1857 :  Grty  v.  Pearson, 
C  II.  U  Cases,  106.  The  ixtssta^c  in  VVi(;ram  there  referred  to 
t»  prolmbly  that  on  p.  9  on  the  admi.^iiion  of  Intrinsic 
evidence,  where  it  is  stated  tliat  evidence  m  never  admiss- 
ablc  tif  change  ike  mcawtig  tf  ihe  words  exf^resud:  and 
thin  docs  n<A  mean  that  a  man  can't  swear  to  a  meaning,  but 
that  no  evidence  o{  facts  fixed  and  eternal  or  transient  and  . 
fleeting  written  or  ond,  can  eflect  the  meaning  of  the  words. 
The  reason  for  the  rule  has  been  overlooked  where\*er 
this  distinction  has  not  been  observed,  and  this  has  nut  been 
infrequent  with  us.  Such  e\'idence  transfers  the  determination 
of  the  meaning  of  the  document  to  the  jury.  Such  is  the 
universal  rule  where  oral  and  written  testimony  are  combined. 
The  result  is  the  Statute  of  Wills  is  repealed-^nd  as  these 
reasons  may  be  given  the  go  by  as  antique  nonsen.%,  it  may 
be  added  of  what  possible  use  is  the  Statute  of  Frauds,  and  of 
what  use  arc  Deeds  if  this  rule  is  to  be  admitted. 

There  is  not  and  never  was  any  diflercnce  between  the  rules 
for  admitting  e\'idence  in  the  case  of  deeds  and  in  the  case 
of  «riUs  on  the  question  of  intention.  The  jury  in  ejectment 
always  determine  the  applicibtlity  of  tlie  deed  to  tl^  subject 
in  dis|>iite ;  but  the  cflect  of  the  deed  or  will  in  determining 
the  character  of  the  estate  lias  ne\'er  before  been  supposed  to 
dqxiid  on  #ic  res  gcske^  or  the  environment  of  the  parties. 

It  is,  howe\xr,  clear  that  whether  the  distinction  was  over- 
looked or  overruled,  the  court  has  decided  that  this  kind  of 
cvkfence  is  admissable,  and  that  (acts  of  this  kind  do  serve  to 
prove  an  intentk>n  to  create  an  estate  absolutely  distinct  and 
diflercnt  from  the  one  created  by  the  words ;  so  distinct  an 
estate  as  to  give  a  right  to  sell  where  none  existed,  and  a  right 
to  spend  (he  proceeds  where  no  such  right  exists  by  virtue  of 
the  estate  defined  by  the  words  of  the  will. 

It  is,  of  course,  immaterial  that  our  rule  diflers  froa  the 
English  rule,  though  it  deserves  notice  that  no  one  has  e\'er 
ventured  to  declare  this  different  result  is  intentional.  It  is- 
quite  important  that  the  change  leads  to  such  results. 

It  will  be  found  that  this  is  the  Mr(f  ground  the  dedsKMi  cam 
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rest  on ;  tlic  other  rcaAons  do  not  exist.  They  are  so  utterly 
empty  a.s  scarcely  t6  be  capable  of  misleading  nny  one. 

Tlic  fourth  reason  is  that  tlie  devise  u'as  in  fee  simple.  There 
is  in  this  a  very  unfortunate  vagueness,  and  possibly  there  was 
a  confusion  witli  the  thought  expressed  in  tlic  seventh  reason. 
It  has  never  been  suggested  that  the  quantity  of  the  estate 
had  any  bearing  on  the  intention  to  create  a  separate  use ; 
though  tlicre  have  been  questions  raised  where  no  trustee  was 
inteqM>?tcd.  Hut.  united  or  distinct,  these  (acts  hax^e  nothing  to 
do  with  the  question.  I  say  this  for  it  has  been  settled  for  so  longi 
long  befoa*  IVnnsylvania  e\'er  heard  of  a  sqxirate  use,  that 
it  is  the  merest  question  of  curiosity,  whether  it  ever  was  sup- 
|M>scd  to  be  otlierwtse,  that  there  need  not  be  interposed  a 
legal  estate  to  sup|K>rt  the  separate  iise  or  that  the  estate  of 
tJic  catvi  que  use  needs  to  be  restricted  in  quantity.  To  say 
that  a  separate  use  cannot  be  declared  in  iavor  of  a  devisee 
in  fee  would  be  precisely  on  the  level  of  saying  that  an 
absolute  equitable  estate  in  one  sui  juris  was  not  liable  to  be 
sold  for  the  payment  of  his  debts— it  would  be  a  mere 
nusstatemeot.* 

As  a  matter  of  interest  we  may  i>oint  out  tliat  the  question 
whether  a  separate  use  could  be  created  in  favor  of  a  devisee 
in  fee  was  argued,  decided  in  Cochran  v.  0*Hcm,  4  W.  &  S. 
(Pa.)  9S.  in  1 842.  It  was  t/it  point  in  the  case— on  the  will  not 
on  the  deed — ^which  was  whctlier  there  was  courtesy  in  such 
an  estate.  It  was  the  point  argued  by  Mes.srs.  McCandlcss  & 
Biddlc.  It  was  decided  by  Grier,  P.  J.,  below,  and  with  a  distinct 
knowledge  of  what  he  was  doing,  and  in  the  court  above.  The 
same  iK>int  had  been  decided  as  early  as  1 82 1  (Jamison f'.  Hrady, 
6  S.&  R.  Pa.  466),  as  a  proposition  requiring  no  further  argument 
than  that  the  want  of  a  Court  of  Chancery  did  not  destroy  the 
right  of  a  wife  in  whose  Iavor  the  separate  use  had  been 
created  to  protection.     The  right  was  recognised  by  courts 

1 1*  it  gracnlly  known  Uiat  C.  J.  OinoK  says :  Nifiking  is  more  io  be 
depreiaUd  than  the  decisions  thai  o  eesiiii  que  trmU  cam  dispose  of  lUs 
esiate:  x  Raw.  147.  He  is  speaking  of  tmcU  for  men  at  well  as  wooiea, 
and  what  are  we  to  think  of  the  mind  of  a  Judge  that  gravely  regtctt  that 
all  truat  eiiatea  are  not  inalienable,  and  who  evidently 
waa  a  time  wbet^they  were  not,  anhject  to  alienation. 
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of  Law  when  the  jurisdiction  was  sqianite:  13  C.  B.  639, 
and  in  McKcnan  ?%  IMiillipn,  6  Wharton  (Pa.)  571,  it  was  said 
a  countless  train  of  authorities  8|)ring  up  to  support  the  propo- 
sition. I  very  much  doubt  if,  from  the  time  separate  uses  were 
invented,  there  e\'er  was  suggested  even  a  doubt  on  the  point 
before  this.  In  1 2  Harris,  429,  Lowrie,  J.,  says,  something 
that  might  be  supposed  by  a  careless  reader  to  mean  that  the 
separation  of  the  legal  title  is  ncccs.^r)'.  But  it  will  be  found 
he  Ih  attempting  to  explain  a  .•tclf-evident  proposition,  and  in 
doing  .HO  misstitcd  a  rule  of  law.  There  was  no  pretence  of 
a  sc|Kirate  (ise  in  the  ca.sc,  an  unfortunate  attorney  was  ignorant 
enough  to  think  it  could  be  created  by  purchasing  with  the 
wife's  money.  The  remark  does  not  rise  to  the  dignity  of  a 
dictum.  This,  which  is  less  than  an  obiter  dictum^  this  is  the 
mmthority  relied  on  to  support  the  7th  reason.  In  5  Barr, 
385,  the  precise  reverse  was  decided  and  was  the  point  of  the 
case. 

Unless,  thercibre,  the  rule  ex  Nihilo  nihil  fit  docs  not  apply 
an  ratiocinatk>n,  it  is  plain  reasons  4  and  7  arc  eliminated. 

The  5th  is  that  there  w«-is  a  power  to  sell  and  give  recei|)ts, 
but  the  power  is  restricted  to  sell  in  payment  of  debts 
and  legacies  and  could  not  be  exerci.5ed  for  the  occasion 
nex'er  arose.  And  as  a  matter  of  inference  it  is  precisely 
the  reverse  of  the  inference  that  is  drawn.  Powers  may 
be  used  to  show  what  estate  is  given,  but  then  they  are  not 
what  we  call  powers.  They  are  words  indicating  the  kind  of 
use  or  enjoyment  thit  can  be  made  of  the  thing  given,  or 
defining  the  incidents  of  the  estate  from  which  the  nature  of 
the  estate  may  be  inferred ;  they  are  what  are  called  mctifes 
for  giving,  not  purposes  for  'which  the  property  is  given.  The 
distinction  was  first  suggested  by  Sir  W.  Grant,  6  Ves.  249, 
and  acted  on  by  Sir  W.  Page  Wood  in  Saunderson's  Trusts,  3 
K.  &  I.  507.  But  a  power  to  sell  and  give  receipts  has  no 
meaning  at  all  if  the  donee  of  the  power  is  also  the  owTier, 
unless  the  legal  estate  is  in  another.  Therefore,  instead  of 
proving  that  the  words  have  an  intention  to  give  a  benefidad 
fee,  they  imply  that  the  testator  thought  she  was  giving  an 
estate  that  could  not  be  applied  e\:en  to  pay  her  own  debts 
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and  Icgadcs  unkss  a  power  was  (p\Tn.  Ami  the  same  remark 
applies  to  the  power  to  mII  to  .settle  the  e^ate. 

The  8th  is  difficult  to  deal  with.  One  anks  what  bearing; 
on  the  mcanini;  of  tlic  words  defining  an  estate  has  the  fact 
that  the  inddcntn  of  the  estate  thus  created  arc  /irir/ktr  and 
HHdearMe,  IHxuKarity  of  incident,' is  the  creation  of  the  law. 
It  is  ini]XMsible  to  conceive  of  this  as  tendinis  to  change  tlie 
meiining  of  words  gK'en  by  the  law  itself.  It  is  a  mere  con- 
tradiction. The  Hmtestmhiiiij^  of  the  incicients  is  a  good  reason 
for  changing  them  or  destroying  the  estate  that  had  the 
incident,  as  was  done  with  estates  tail.  Hut  when  we-remcmber 
that  tliese  incidents  are  solely  the  creations  of  the  court,  and 
this  iMrticular  one  the  most  sedulously  cherished  and  pro- 
claimed as  the  product  of  the  superior  wisciom  of  our  courts 
over  the  Knglish  Chancellors,  it  seems  difficult  to  conceive 
that  these  can  cither,  separate  or  combined,  be  a  reason  for 
aflccting  a  change  in  the  meaning  of  the  words  defining  the 
estate. 

The  9th,  vis.,  that  it  is  a  matter  of  intention  no  one  dis- 
putes. The  decision,  therefore,  is  that  the  iHitHtioH  as  to  the 
quantity  or  quality  of  the  estate  granted,  is  to  be  ascertained 
from  facts  outside  the  will,  and  not  from  the  words  defining 
the  estate,  and  these  facts  can  suffice  to  vary  the  written 
description  of  the  estate  in  tl^  irill ;  the  facts  being  that  a 
power  of  sale  is  required  for  the  enjojmient  of  an  income  for 
maintenance,  and  that  urithout  such  a  power  the  devise  is  a 
burden. 

This  is  a  rule  under  which  conveyancers  must  practice.  A 
Brief  of  Title  will  hercafkcr  contain  a  statement  of  the  char- 
acter of  the  property  and  its  capacity  of  being  utilized  without 
a  sale,  as  determining  the  nature  of  the  estate.  It  is  not  in  the 
will  we  are  to  look  for  a  definition  of  the  estate. 

The  testatrix  (presumably  knowing  tlie  law)  selected 
words  disabling  her  devisee  firom  selling,  and  gave  no  power 
to  sell ;  how  does  this  tend  to  show  she  did  not  mean  to  dis- 
able her,  but  that  she  meant  the  exact  reverse.  Would  it  not  be 
well  to  ascertain  what  these  aphorisms  mean,  or  to  stop  using 
them? 
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N<m%  the  constant  reiteration  of  phrases  like  thu»  really  i 
leads ;  the  will  means  what  it  says,  and  lio  one  ought  ask  or 
care  if  the  testator  did,  or  did  not,  intend  it.  The  statute  for- 
bids the  ascertaining  his  intention  in  any  other  way  ikaH  ty  m 
vriAmg  signed,  and  here  it  is,  quite  plain  that  the  words 
used  have  no  meaning  or  eflect.  except  to  exclude  the  right  to 
sell  or  deal  as  owner.  The  husband's  rights  are  excluded, 
and  so  are  those  of  his  creditors.  A  clause  b,  therefore,  struck 
out,  becau.«,  if  it  operates,  the  property  costs  more  than  can 
be  got  from  it  by  renting.  This  is  certainly  the  new  rule  by 
which  to  construe  a  will,  though  reduced  in  bulk,  and  with 
the  fog  of  words  dispersed. 

Two  things  are  perfectly  clear.  The  testatrix  couM  not 
have  really  known  the  state  of  the  law,  or  the  meaning  of  the 
words  she  used,  or  she  was  vety  foolish,  if  not  cruel.  But 
these  focts  arc  absolutely  immaterial.  She  did  what  thousands 
have  done;  she  omitted  to  give  a  power,  probably  not  knowing 
it  was  needed.  Before  1855,  we  applied  to  the  Legbhture.* 
Noms  V.  Oymcr,  2  Barr.,  shows  that  no  one  supposed  that 
fiKts  such  as  exiited  here  affected  the  meaning  of  the  will,  or 
enhrged  or  altered  an  estate,  or  even  confined  a  power.  The 
Price  Act  of  1853,  has  no  excuse  for  existence,  except  the 
existence  of  facts  like  those  which  have  now  become  the  chie^ 
fectors  to  determine  the  nfeaning  of  the  words  of  a  frill  as  to 
the  qualt^  of  the  estate.  Not  what  thing  was  meant  by  a 
word,  but  what  a  thing  is,  that  can  be  created  only  by  words» 
L  r.,  the  definition  of  words,  and  those  purely  technical  words. 

Another  change  has  been  made  that  seems  to  have  been 
overiooked.  The  testatrix  used  words  that  meant  three 
things,  that  is»  effected  three  consequences.  They  meant  that 
the  devisee  cannot  sell,  she  cannot  devise,  and  her  husband 
cannot  have  any  interest  in  the  thing  devised.  Yet,  though 
using  these  words  with  a  knowledge. of  the  state  of  her 
property^  that  knowledge  makes  them  mean  that  the  devisee 
may  sell  and  spend  the  money,  vnA  she  may  devise,  and  the 
husbood  will  be  tenant  by  the  courtesy  if  the  land  is  not  soki; 
if  it  is,  he  will  own  a  third,  or  a  half  of  the  proceeds,  if  thejr 
aie  Mt  squsiidered; 
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If  .ill  this  has  been  aflectcd  by  overlooking  90  common- 
place a  rule  of  evidence  as  that  which  prohibits  the  meaning  «f 
ihc  words  of  a  will  (not  tlieir  application  to  a  subject),  to  be 
aflccted  by  parol  or  by  facts,  dehors  the  will,  it  is  quite  tmpos* 
sible  to  say  where  the  eflcct  of  the  judgment  will  end,  for  it 
coven*  all  document<i  under  which  property  is  transferred, 
whether  deeds,  wills,  or  contracts. 

Docs  not  the  decision  deserve  the  study  of  all  conveyancers. 
And  is  it  indecorous  to  endeavor  to  attract  that  attention  and 
endeavor  to  make  the  point  clear  ? 

There  arc  two  points  for  criticism  on  this  judgment  ist.' 
The  evidence  was  inadmissable  for  the  purpose  to  which  it  has 
been  applied.  The  citation  of  the  authority  may  seem  a  mere 
impertinence,  for  what  authority  can  equal  that  of  the 
Supreme  Court  ?  But  it  is  not  an  authority  for  a  legal  dogma  , 
which  might  have  bocn  stated  the  other  way.  The  authority 
is  merely  the  explanation,  or  rather  the  application  of  a  statute, 
and  one  that  cannot  be  over-estimated  in  importance.  The  will 
must  be  in  writing,  and  no  external  ex4dence  eon  be  adnutted  ia 
pret*e  the  meaning  «f  the  wards,  because  the  statute  requires 
it  to  be  in  writing.  If  facts  dehors  the  will  can  give  a  mean- 
ing to  the  words,  tlie  will  is  no  longer  in  writing,  it  is  partly 
in  writing,  and  partly  in  the  (acts.  Tlie  rule  as  stated  in  the 
judgment,  criticised,  is  the  same  in-  England  as  here ;  the  mis- 
take was  in  supposing  it  to  be  a  universal  proposition,  a  mis- 
take of  logic  which  seems  to  be  inherent  in  the  American 
mind ;  probably  from  the  contempt  for  schoListic-  training 
which  we  see  and  hear  on  all  sides. 

2d.  The  evidence,  if  permitted  to  be  road,  had  no  tendency 
to  pratte  the  point  for  whieh  it  uuts  used.  It  certainly  proves 
either  great  folly  or  absolute  ignorance,  or  something  worse  in 
the  testatrix;  if  it  proved  her  intention  as  to  the  kind  of 
estate  she  meant  to  give,  tliat  is  one  that  her  devisee  could  sell 
and  convey,  it  proved  a  mistake  was  made  in  writing  the  wilL 
But  no  one  can  possibly  assert  that  an  intention,  if  proved  or 
admitted,  tends  in  the  slightest  degree  to  change  the  meaning 
of  the  deed  or  document.  It  may  authorise  a  reformation, 
and  the  fact  that  such  a  jurisdiction  is  ever  exercised,  proves 
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*^\  the  meaning  w  not  changed,  but  that  the  reverse  b  true. 
^^  this  reformation  is  not  permitted  in  wills ;  not  because  they 
^•^  more  sacred  than  any  other  paper,  but  because  the  statute 
*^^^ircs  them  to  be  in  writing  and  signed  at  the  end  ;  if  they 
^^^  not  signed,  the  property  by  bw  belongs  to  the  heir  or  next 
^^    Vin,  and  ikt  pcwer  to  divest  thai  titie  has  not  been  uvit 
^'^^^nita/.    Thb  doctrine  is  obscured  by  the  mode  of  stating  it  , 
^1^1^  from  Lord  Coke.     It  is  by  htm  stated  as  if  it  were  the 
^^■^ness  of  the  law  for  the  hdr.    Whereas,  it  should  be  stated 
^^  9  pou-er  given  b>'  law  to  take  from  the  heir,  provided  it  » 
^^*ic  in  a  certain  way. 
The  way  to  test  this,  is  to  assume  that  instructions  in  writing 
^^vied  by  the  testator  were  to  give  an  estate  that  would  at  the 
^^nie  time  enable  the  devisee  to  sell  and  use  the  money  but 
^l^o  confer  a  separate  use.    Then,  that  the  will  was  written  in 
^Hcae  words,  and  the  testatrix  assured  this  would,  have  the 
^flRxt  she  desired.     No  one  would,  or  could  then  dispute  that 
^^c  conveyancer  had  blundered;  no  one  would  attempt  to 
^rgtie  that  the  meaning  of  the  will  was  clianged,  or  that  the 
instructions  could  bo  used  to  construe  the  will.     It  may  be 
^hat  it  is  better  to  let  in  the  evidence  and  go  to  a  jury  oa 
^e  meaning  of  wills,    fiut  tlie  alternative  is  either  thb  or  the 
English  rule,  which  till  now,  we  have  always  supposed  was  the 
%ame  as  ours.   -And  certainly  no  one  desires  or  intends'  any- 
thing so  absurd  as  to  change  the  rule. 

Probably  the  question  of  the  admbsion  of  evidence  turns 

on  the  meaning  of  unabie.     If  that  has  the  meaning  that  it 

lias  in  characteriiing  a  will  as  a  sensible  will,  when  conversing 

^bout  a  friends  will,  the  court  was  right  in  looking  at  the 

Evidence  to  ascertain  that  it  was  a  very  foolbh  will,  and  of 

^hat  importance  b  that  fact  ?   But  if  by  sensible  b  meant 

capable  of  operation,    though    producing    unfortunate   and 

probably  unforseen  results,  which  b  the  legal  meaning  of  the 

word,  the  evidence,  if  admissible,  had  no  bearing  on  the  will. 

Oxenden  v.  Chichester,  4  Dow,  65,  decides  that  if  there  be 

a  thing  answering  the  words  used  to  describe  it  in  a  devise,  no 

cvkienoe  b  admissable  that  the  testator  intended  something 

cbe  to  form  part  of  that  thing  for  the  purpose  of  the  devise. 
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Ar  there  is  no  power  40  vary  a  principle  once  decided  in  the 
House  of  Lords  savins:  l^  Act  of  Parliament,  and  it  is 
absolutely  immaterial  whether  the  decision  is  right  or  wrong, 
we  may  be  quite  certain  that  this  is  still  the  rule  in  that  country. 
And,  therdbre,  when  they  use  the  same  words  as  we  do  as  to 
the  admissability  of  evidence,  they  do  not  mean  that  you  can 
change  the  meaning  of  the  words  by  any  fiicts,  if  those  words 
can  mean  what  they  express  when  appUed  to  things  as  they 
are.  Has  any  one  ever  pretended  or  imagined  that  the  canon 
of  evidence  had  a  diAereiit  meuiing  on  the  opponte  sides  of 
the  Atlantic. 
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Court  of  Civil 


Carrim—Dehy  in  T^HtparMwH—Sfieciai  Dmmmgts, 

I.  In  onlcr  to  diargc  ■  mrrier  with  micli  niwcUl  danuifCM  for  delay  fai 
tnimtportJition,  «•  the  rental  value  of  machinery  intended  for  inlnicdiatc 
ttw,  tpcdal  notice  of  the  intention  must  be  given  at  the  time  of  ■hipnent 
and  not  aiierwonls.     22  S.  W.  Rep.  760,  rcvcnied. 

a.  Tlie  ofdiiiary  nieasmre  of  dama|{Cfi  for  delay  in  tranapottlng  (oodt  it 
the  rWfircciation  sulTcrMl,  ami  the  rental  value  of  the  goods  for  the  tine 
«>f  the  delay ;  theae  damaget  must  be  specially  pleaded  and  pcwrcn.  n 
S.  W.  Rep.  76(\  reversed. 

Thk  Mkasurb  or  Damacks. 

I.  The  ordinary  mjasure  of 
danuiKCS  restiltinic  from  delay  in 
the  delivery  of  an  article  shipped, 
is  the  diflTcrence  between  the  value 
of  the  article  when  due  and  when 
delivered. 

a.  iHima)^  for  the  value  of  the 
use  or  rent  of  a  machine  can  be 
recovered  only  when  the  special 
purposes  of  the  sliipment  are  made 
known  to  the  carrier  at  the  time  of 
the  contract  of  shipment. 

(jncstions  as  to  the  measure  of 
damages  for  breaches  by  a  carrier 
of  contracts  of  shipment  of  mer- 
chandiie,  present  few  novel  or 
diSicttlt  problems.  Since,  how* 
ever,  such  questions  are  of  daily 
occurence,  and  since  the  test- 
books  with  their  voluminous 
excerpts,  refined  distinctions  and 

*  Reported  in  13  S.  W.  Rep.  jao. 


interminable  references,  rather 
confuse  than  enlighten  the  reader, 
it  is  believed  that  a  ahort  aaalysb 
of  the  subject,  citing  only  new  or 
leading  cases,  may  be  of  practicBl 
value. 

The  general  doctrine  as  to  the 
measure  of  damages  in  cases  of 
contract  is  summarily  comprv 
heudci]  in  a  few  pages  of  l*othier 
on  Obligations:  (Kvans  IHrth.  on 
Ob.  (ist  Am.  Ed.)  Vol.  I.  p.  80^  ^ 
seq.)  This  summary  statement  is 
referral  to  in  most  of  the  lending 
cases  and  forms,  cotifesMdly,  the 
basis  of  the  entire  Jvriapradciico  of 
England  and  America  upon  the 
sut^ect  It  is  nnfortnnatcly  too 
long  for  reprodnctloii  liert  \  but 
iu  substance  is  fouad  la  Aftlde 
1938  of  the  Uwisana  Civil  Oods  of 
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1826^  kmmn  ■•  the  "LooiMM 
R«lc*'  nd  Mid  in  Sedgwick  «i 
the  McMOfc  of  Dwnagw  (Vol.  1. 
pu  67),  to  be  **t]ic  clMfcit  and 
.  nott  definite  rale  that  can  be 
fiamed  in  this  perplexing  matter." 
That  Aitkle  ia  aa  fbllowa : 

**Wheietheol))ector  a  contfMt 
it  anything  hot  the  payment  of 
BMoey,  the  damages  due  to  the 
aeditor  for  its  breach  are  the 
aawnnt  of  the  loas  he  hassttstaiacd 
and  the  proSt  of  which  he  has 
bten  deprivcsd,  under  the  following 
exGCptiona  mnd  modifications :  ** 

**  I.  Where  the  debtor  has  been 
IpnltT  of  no  frand  or  bad  faith,  he 
it  liaUe  only  for  snch  damages  aa 
were  contcniplatcd  or  may  leaaon* 
ably  be  aappoaed  to  have  entered 
into  the  contemplation  of  the  par- 
ties at  tbe  time  of  the  contncL 

It  ia  litccwary  to  separate  at 
once  from  the  authorities  to  be 
conndered,  a  clam  of  cases  com- 
pel atirely  lew  in  numlier,  but 
execedtttgty  troublesome.  In  thb 
snnotation  cases  will  not  be  cuu- 
iidered  where  the  parties  have  put 
themsdTcs  outside  of  the  general 
nics,  by  ipeeial  notices  or  special 
cootracta,  and  where  the  decisions 
tuHMd  estixcly  upon  the  sufficiency 
of  snch  notices  or  the  proof  of  such 


machinery  knows,  or  ihould  know 
its  probable  use ;  but  a  carriernwy 
take  a  ihaft  acrow  the  country 
without  knowing  whether  it  is 
intended  for    a   steamship   or   a 


It  must  be  noted,  moreover,  that 
a  estncr*s  eoiitnct  should  be  con- 
adered,  in  reapect  to  damagea, 
without  Ricreiicc  to  decisions  upon 
other  kinds  of  contracts,  supposed 
to  be  similar.  Without  going  into 
nice  distinctions  on  the  subject,  it 
is  cnoigh  to  my  that  oontfscts  to 
buildaboat,  to  rep^  machinery,  to 
reinra  a  depoiit,  asd  tocarry  a  ihip- 
meot,  differ  from  one  another  ioto 
mti9  on  the  very  important  point 
of  implied  notice.    He 


As  a  general  rale,  the  measure  of 
the  carrier's  liability  ia  the  market 
value  of  the  shipment  at  its  «leMi- 
nation,  computed  at  the  time  when 
It  Ihould  have  been  delivered,  km 
transportation    charges,   with    in- 


I.  It  is  sn  old 

behalf  of  the  carrier,  which  sUU 
occasionally  reappears,  that  the 
value  when  ihipped  should  be  the 
measure;  both  on  account  of  a 
supposed  analogy  to  insuimnce,  and 
becauK  the  dcstinatioo  value  in- 
cludes profits.  The  leading  case  on 
this  point  is  that  of  Oillingham  v, 
Dempsey,  la  S.  &  R.,  183  Wnn. 
( 1824 ).  It  cites  all  the  authorities 
bsck  to  the  beginning  of  the  cen- 
tury snd  lays  down  the  rule  that 
the  destlnatioo  value  is  the  test 
This  is  now  the  settled  Jnris- 
pradence,  and  this  mcaaure  hm 
been  used  in  all  the  cases  cited 
under  the  diflTetent  heads  below. 
Other  leading  cases  are :  Spring  v. 
Hmkcll.  4  Allen,  iia  (186a) ;  Dean 
V.  Vaccann    a    Head,  488  Tenn. 

(1859). 

-  But  the  prime  coat  or  shipment 
value,  plus  expenses,  is  a  mode  of 
reaching  the  destination  value, 
which  may  be  used  in  the  absence 
of  direct  proof,  to  which  it  yields : 
McGiegor  v.  Kilgofc,  6  Ofaio^  558 
(1&34);  North.  Transp.  Ca  r. 
McClary.  66  HI.  ajj  (187a);  IL 
Co.  V,  Phclpa,  46  Ark.  495  ( i9^)  I 
Rome  Rd.  v.  Sloan,  39  Ga.  656. 

a.  The  freii^ht,  if  unpaid,  ia^  of 
ooune,  to  be  deducted  from  the 
deatinatkm  market  vahw. 

It  is  obvious  that  any  other  ruto 
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would  place  tlic  iihi))pcr  in  the 
Mine  poHtkm  w  if  the  eontrect 
hiwl  ncen  peHbrmi*d,  withoac  fMy- 
metit  of  the  comidenition  :  North. 
Tratiiip.  Co.  r.  McClary,  66  111.  253 
<  1M71 ) ;  .\tkiniion  r.  CaAtte  Ganlea, 
s8Mo.  124(1859). 

3.  Tlictia«rkct%*iilueistobecoin* 
pnteil  ftt  the  dettiniition.  By  the 
destination  ia  m«ant  the  temiinua 
of  the  nNwl,  end  not  the  final  clenti- 
nation  which  the  ahipper  may 
intend  the  freight  to  reach :  R.  Ca 
V.  Hale.  I  S.  W.  Rep.  630  Tenn. 
(i8j(6i:  luKlcclew  v.  R.  Co.,  7 
Gray  fMaM.1.  86;  R.  Co.  v.  Rey^ 
nokb,  8  Kanaaa,  6a.)  (1871);  R. 
Co.  r.  Henry,  14  III.  is6  ( 1859). 

4.  Coatracta  of  aliipiMrn  with  the 
contiKncc  or  other  perMna,  of 
which  the  carrier  ia  not  notiiied  at 
the  time  of  the  ihipmcnt,  are  not 
to  be  cnnnidered  in  the  calculation 
of  damncea  aa  against  the  carrier. 

In  tlie  following  caaea  such 
damages  were  not  allowed:  Mnr- 
icU  r.  I*adfic  Rxp.  Ca,  14  &  W. 
Rep.  1098  Ark.  (1890);  Ramiah 
r.  Kirschltraum,  33  I'ac.  Rep.  70 
Cal.  (1893):  ScoU  If.  S.  S.  Co., 
106  Maaa.  468  (1871);  R.  Co.  v. 
Mwllbfd,  3  H.  W.  Rep.  814  Ailc. 
(1887):  lUnrey  v.  R.  Co.,  124 
MajM.  421  (1878);  Lindley  p.  R. 
Co..  88  X.C.  547  (1883). 

In  the  fallowing  caac  there  waa 
auch  notice  and  aeeoidingly  anch 
dam.igca  were  allowed :  Doming  r. 
R.  C0..48N.  H.4SS(iH69). 

The  Knglish  anthoHtiea  to  thia 
eflcct  are  dtcd  and  diacnaacd  in 
Deming  r.  R.  Co.,  and  Hanrcy  r. 
Co.,  SM^ra:  and  in  Langdon  v. 
Roltertaon,  13  Ontario  Repotta,  497 ; 
30  A.  &  K.  R.  R.  Caa.  23. 

5.  Depreciation  in  the  market, 
during  «lclay,  ia  not  too  remote  for 


in  the  meaavre  of  damagca. 


The  leading  ease  to  the  contrary 
was  Wibert  X'.  R.  Co..  19  Barb. 
36  (1854).  There  waa  great  con- 
flict of  authorities!  in  New  York  on 
thia  point  for  many  years,  but  the . 
rule  waa  finally  settled  aa  abo\ie 
auted  in  Wanl  r.  R.  Co.,  47  N-  V. 
29  (1871).  In  other  Sutcs  the 
rule  waa  earlier  settletl :  Cutting  v. 
R.  Co.,  13  .Allen.  381  (1866): 
Siwon  V.  R.  Co.,  14  Mich.  489 
( 1 866 ) .  The  rule  in  now  uniformly 
accepted  and  hundreda  of  cases 
might  be  cited. 

6.  But  in  cases  wlierc  ihe  ship- 
ment ia  intended  for  a  particular 
market  day,  damages  resulting 
from  delay  beyond  that  day,  are 
not  recoverable  nnleaa  the  carrier 
had  expreia  notice,  or  implied 
notice  from  a  custom  so  general 
and  well-known  aa  to  amoaat 
thereto,  that  the  shipment  waa 
intended  for  that  particular  market 
day:  R.  R.  Co.  v.  Lehman,  56 
Md.  209  (1881);  Hamilton  v.  R. 
Co.,  3  S.  K.  Rep.  164  Noith 
Carolina  ( 1887 ).  But  in  R.  Co.  p. 
Case,  23  N.  !•:.  Rep.  797  Indiana 
(1890),  and  in  Ayres  r.  R.  Co..  43 
N.  W.  Rep.  1122  Wise.  (1889), 
such  damages  acem  to  haTe  been 
given  with  little,  if  any,  proof  of 
notice. 

7.  The  loaa  of  prolita  from  an 
intended  special  uae  of  the  ship- 
ment ate  not  recoverable,  unless 
notice  aa  to  tliat  uae  waa  given 
at  time  of  shipment:  Cooper  v. 
Young,  22  Ga.  269  (1859):  Had- 
ley  p.  Baxendale,  9  Kx.  341 ;  R. 
Co.  V,  Ragadale,  46  Misa.  459 
(1872);  and  Knglish  caaea  cited 
Harvey  v.  R.  Co.,  mr^nt.  The 
caae  of  R.  Co.  v.  Pritchard,  77 
Ga.  4'a  (1887),  often  cited  aa 
oontrm,  waa  really  controlled  by  the 
peculiar  language  of  the  Georgia 
Code,  aa  will  be  aeen  on  examina- 
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tkm  of  the  Gcocgk  omcs  which  it 
dte«  at  prcoedents. 

8.  In  CMC*  of  refnaal  or  fiiilnre 
to  receive  for  fdupment,  the  meaauic 
of  damages  t«  the  dtflerence  be- 
tween the  dcttlmtioa  vftlue  and  the 
fhipment  valae,  1cm  tnasportation 
If  the  ahlpper  can  lewen 
by  thipfMng  in 
another  way.  he  nny  and  shonld 
do  m:  Gmnd  v.  Prendei^gast,  58 
Bari>.  ai6.  Bntool  if  this  action 
will  increaae  the  damaKca :  Ward's 
cte.  Ca  V.  Elkins,  34  Mich.  439 
.  (1S76).  The  ahlppcr  may  charge 
oirricr  ibr  storage,  deterioration, 
etc.  while  pending  nodce  of  re- 
Inaal :  R.  Co.  ir.  Ptannagan,  14  N. 
E.  Rep.  370  IndiMia  (18S7). 

91  In  cases  of  delay  and  injury 
the  thippcr  or  consignee  cannot 
abandon  the  goods  and  sue  for 
their  entire  value :  HackeU  r.  R. 
Co..  35  N.  H.  390  ( 1851) ;  Shaw  r. 
R.CO..  5  Rich.  (Law).  46a  South 
Carolina  (i8s>)  ;  K-  Co.  r.  Tyson, 
46  Miaa.  739  (187s) ;  Briggs  x'.  R. 
0>..  sS  Barb.  515  (1858).  This  is 
tme  escep^  nnoer  very  cxtrenie 
ciicnniatanceai»  amounting  practi- 
eally  to  total  loaa :  R.  R.  Co.  r. 
Wanen.  16  111.  50a  (1855). 

fa  The  Tcxaa  case  annotated, 
■tatcs  that  the  rental  value  of 
marhinery  intended  ibr  nae  cannot 
be  recovewd  without  notice  given 
at  the  time   of  shipment  of  the 


Thia  fe  the  mle  laid  down  in 
R.  Co.  r.  RngMlale,  46  Mias.  459 
(187a),  g*cnefally  considered  the 
leading  case.  And  the  caae  of 
BritiBh  OoL  tew  Min  Co.  r.  Nct- 
tkaUp,  U  R.  3C.  P.  499.  demands 


Tho  cms  of  Pricatiy  9.  R.  Co..  96 
m.  109  (iMt).  <•  direeUy  oontraiy 
Is  tlM  cwiMt  of  MHweltks  as  wdl 


as  to  the  geneml  princiides  of  the 
law.  It  allows**  a  &ir  value  for  the 
nae  of  the  machinery  '*  during  the 
period  of  the  delay,  claimiqg  that 
this  furnishes  lair  compenaotfcm 
to  the  shipper ;  but  no  conaidcra- 
tion  is  given  to  the  point  that  such 
damsgea  could  not  be  even  approni- 
mately  catimated  by  the  earner  at 
the  time  of  ahipment,  without 
apedal  information.  **A  lair  ren- 
tal **  for  machinery,  after  deducting 
intereat  on  ita  value,  depicciatioo 
from  time  and  nae,  and  other  itema, 
either  diaallowcd  or  allowed  under 
other  heada,  would  be  a  pussle  for 
an  expert,  even  if  he  were  Ihlly 
informed  aa  to  the  (acta.  It  can 
hardly  be  aoppoacd  that  a  carrier 
oontracta  with  reforenee  to  auch 
damages  and  has  them  in  his  mind 
when  he  is  ssked  ibr  a  nte  simply 
on  a  ahipment  of  machinery. 

II.  Bxpenaea  incurred  in  looking 
after  gooda  were  allowed  in  Deming 
p,  R.  Co.  48  N.  H.  455  (1869) ;  but 
reluaed  in  Inglcdew  v,  R.  Co.,  7 
Gray,  86  Maaa. ;  R.  Co.  r.  Ken- 
aedy,  41  Miaa.  671  (186B);  Briggs 
t*.  R.  Ca,  as  Barb.  515  (1838). 
When  theae  expenaea  have  actually 
resulted  in  decreaaing  damagca, 
they  are,  of  courw,  allowed:  R. 
Ca  r.  Akera,  4  Kan.  4sa  (1868). 
Such  eupcnacs  have  generally  been 
so  amall,  comparatively,  in  amount, 
that  the  courts  have  devoted  very 
little  time  to  thehr  conaidemtion. 

It  may  be  obierved,  in  oondnaion, 
that  the  Bngliah  and  American 
cases  are  in  unusual  harmony  upon 
this  entire  subject;  and  that 
ficquent  citations  in  the  decisions, 
fiom  the  Code  Kapoicon,  the  works 
of  Folhier,  sad  the  Owpns  Juris 
Civilis,  abow  how  for  this  harmony 
b  dne  to  tbs  hibois  of  tbs  dviUaaa. 
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Prop.  GBORGB  S.  GRAHAM, 

AMiftedby 

B.  Cumcosf  Rhoaim»  C.  Psacv  Wiubcox. 


State  v.  Costello.'    Tub  Supreme  Court  op  Errors  op 
Connecticut. 


The  defendut  was  convicted  on  an  Infennation  chaigiing  that  be  **  with 
force  and  anna  willuUy  did  injure  a  public  building  and  home  of  wortUp 
iituate,'*  &C. 

On  appeal  it  waa  Md  that  the  inlbrmation,  althon|tH  is  the  wocds  of 
the  ttatute,  waa  inonllicient,  in  frilinc  to  act  forth  paiticnlariy  the  nannar 
of  the  ii^uiy. 

As  TO   TH«  SUVPlCtXKCV   OP  THR  DRKRtmOK  OP   AN  OPPSICCR  IN 
AN  INDICTMSNT  MKRBLV  IN  THR  WORDS  OP  THS  ^TATim. 

The  general  rule  on  the  anbject  worda,  however  syvooymona  thqr 

of  the  aufiiciency  of  an  indictment  may  seem,  can  be  aubatitvtcd.  But 

ia  declared  in  the  caaea  of  U.  8.  v.  in  all  cases  the  oflenoe  moat  be  set 

Mills,  7  Peten,  ij8  (i8^);  U.  8.  forth  with  cteamcH  aniaU  neocs- 

r.  Simmona,  96  U.  S.  360  (t877):  sary  certainty  to  apprise  the  accused 

U.  S.  V.  Carll,  105  U.  8.  611  (1881),  of  the  crime  with  which  he  sUnds 

and  U.  S.  v.  PMid,  a  Curt.  C.  C.  charged." 
365  (1855).  In  U.  8.  r.  8immoiia,  sm^,  Mr. 

In  U.  8.  p.  Mills,  M^fv,  Mr.  Juntioe  Harlan,  in  delivering  the 

Justice  Thompaon,  in   delivering  opinion  of  the  court,  said  (p.  jfis) 

the  opinion    of   the  court,   ssid  **  where    the    oflenoe    is    puiuly 

(p.  143^ :  "  the  geneml  rule  is  that,  statutory,  having  no  relatloa  to  the 

in  indictnienta   for  misdenieanors  common  law,  it  is  as  a  general  rule 

cfvatc<l  by  sutute,  it  la  sufficient  to  sufficient   in   the    indictment    to 

chance  tlic  offence  in  the  wonls  of  charge   tlie  «lefembint   with   nels 

thvHUtnte.    There  is  not  tliat  tech-  coming  fully  within  the  stataloty 

nical  nicety  required  as  to  form  description,  in  the  substantial  worda 

which  acems  to  have  been  adopted  of  the  sUtnte  without  any  ftnthcr 

and  sanctioned  by  long  practice  in  expansion  of  the  matter.   .... 

cases  of  felony,  and  with  respect  to  But  to  thia  rule  there  la  the  quallfi- 

some    crimes,    where    particular  catkm,  fundamental  in  the  latw  of 

worda  must  be  used,  and  no  other  criminal  procedure,  that  the  accused 
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mwt  lie  appcMedbgr  the  indictment 
villi  tceeoBable  certainty  of  the 
natnre  of  the  aocuMtion  against 
Htm,  to  the  end  that  he  may  pre- 
paie  hia  defence  and  jilcad  the 
jmlgment  aaa  har  to  any  mliaeqnent 
pimicuuuH  lOr  uie  same  onence. 

In  U.  S.  F.  Caill,  i«/rw.  it  was 
hdd  that  It  w  not  safficient  to  set 
ferth  an  oOence  in  the  voids  of  the 
itetnte  nnleas  they  "  fnlly,  directly 
and  czpceasly,  withoot  any  uncer- 
tainty or  amhignity  act  forth  all 
the  elements  ncccasaty  to  consti- 
tnte  the  ofleaee.** 

In  U.  S.  V.  Fond,  M/nt,  it  was 
held  that,  in  scneial,  it  is  anfllcicnt 
to  deaciihe  an  offence  created  by 
rtatnte.  In  the  worda  of  the  statute, 
nnkm  they  embrace  cases  which 
the  Lesialatnre  did  not  intend  to 
indnde  within  the  Uw.  If  there 
besoch  cases,  the  indictment  shonld 
show  that  this  is  not  one  of  the 
cases  thns  excluded. 

In  Hawkins  Pleas  of  the  Crown 
h.  a,  c.  ^  s.  Ill,  it  b  said  that  It 
is  not  anffident  to  pnrme  the  vcty 
wonls  of.  a  statute  unlcw  by  so 
doing  yon  felly  aiul  expressly  aUcge 
the  feet.  In  the  doing,  or  not  doing, 
whereof  the  oAence  consasta,  with- 
out any  uncertainty  or  ambiguity. 

Mr.  Wharton,  in  his  wofk  on 
Criminal  Law,  7th  Bd.,  Vol.  I,  \ 
364  ti  JTf .,  aaya^  that  In  genenU  it 
is  anficient  to  describe  an  offbnee 
deatcd  by  statute  In  the  words  of 
the  alalnle,  unlcm  It  is  a  case  **ia 
which  the  meie  iveital  of  the 
wonia  of  the  statute  do  not  consti- 
tate  hi  complelencm  the  dcsctlp- 
lien  of  the  legal  olfenoa.*' 

In  Ftaaaylvanfe  It  is  suflkieut, 
rinee  the  Criminal  Proccdmu  Act 
of  MMch  ji,  1860^  If  the  faidict. 


titflyfaithe 


If. 


of  the  Act  of 
It  Is  not 


definite  enough,  the  defendant  cna 
apply  for  a  bill  of  particulan,  and 
the  district  attorney  will  be  re- 
airicted  tbeivto :  Williams  r.  Com., 
91  Pa.  493  (1880),  ami  Com.  r. 
Mahcr.  16  Phila.  451  (1883).  Thia 
makes  the  present  law  in  Fenmyl- 
vaniA  MMiewhat  different  than  la 
other  states. 

In  the  following  cases,  the  indid* 
ments  stated  the  cfimcs  merely  in 
the  words  of  the  statute,  and  were 
held  to  be  gooiL 

In  King  r.  Puller,  1  a  &  P.  180 
(1797).  it  was  held  sufficient  to  allege 
an  eiuleavor  to  seduce  a  penon  serv- 
ing in  the  king's  army  from  hia 
allegiance  to  the  king  without 
specifying  the  means  employed. 

So  in  Boyles  v.  Com.,  a  S.  &  R. 
(PU.)  40  (1815),  it  was  decided  thai 
an  ImUctment  chaiging  the  defend, 
ant  with  |irivately  concealing  the 
death  of  a  bastaid  child,  need  not 
aet  forth  in  what  manner,  or  by 
what  ads,  she  endeavMed  todo  so. 
But  in  an  indictment  for  fornica- 
tion and  hastafdy,  the  sex  of  the 
child  must  be  stated.  Simmons  p. 
Com.,  I  Rawle  (Pa.),  14a  (1839). 

The  some  decision  wm  reached 
with  reference  to  an  indictment 
diaiging  tlie  defendant  with  aedac- 
ing  and  debauching  a  woman.  The 
word  ** seduce,**  when  used  with 
reference  to  the  conduct  of  a  man 
towards  a  woman,  hm  a  precise  and 
determinate  tignificotion,  and  it  b 
not  neceMsry  to  charKe  the  offence 
in  any  other  language:  State  p. 
Pieree,  27  Conn.- 319  (il^).  and 
Stale r.  Curran.  51 1«nra,  lit  (1879). 

This  rule  wm  followed  even  la 
the  cmt  of  a  felony,  and  an  Indict- 
ment charging  the  defendant,  la 
the  woida  of  the  statata,  with  com- 
an  assault  with  a  deadly 
a  apheld  by  the  Supreme 
CoukofCallfomia.  Pteeple  u.  Ifaiw 
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setter,   ii   Pacific   R.  503  (1886). 

On  the  other  hand,  in  aome  caaea, 
the  courta  have  fcqvired  that  in- 
dictmenta  shouM  he  extremely  full 
and  cxpltcit,  or  in  other  wonla 
slioalil  tie  **  certain  to  a  certain  in- 
tent/* Aa  examplea  of  thia  claaa 
of  caiiea  may  lie  cited  Coke  on  lAt., 
303  a;  KinK  V.  Airey.  2  Baat,  33 
liSoiK  King  P.  Steveiia,  5  I^aat, 
344  Han4);  U.  S.  r.  Pormt,  3 
Crouch  C.  C.  60  (i8a6  ;  State  v. 
Scay,  3  Stewart  (Ala.)*  131  U^3P)  l 
Com.  I*.  Wattera,  6  Dana  (Ky.), 
290  ( 1S38),  and  State  r.  Hand,  1 
RnKliitli  L\rlc),  165  (1N45). 

In  Knicbnd,  under  the  gune 
1aw»,  it  is  nccewwry  to  trawrse 
every  lexal  qualification,  aa  tliat 
the  ilefendant  waa  not  poiwcawcd  of 
landH  of  the  clear  yearly  value  of 
/i<)0.  &c  and  it  ia  not  sufllicient  to 
merely  alleKe  that  he  waa  not  duly 
or  legally  c{ual{fie'l :  King  v.  Hill, 
3  Ld.  Kaym.  1415  ( 1735),  and  King 
V.  Jarvia,  i  Burr.  148  (1757). 

In  an  imlictment  for  connpiracy 
it  ia  neceMory  to  »ct  forth  ttie  acta 
apecifically,  and  aliow  the  inten<lc«l 
meana  by  which  the  fraud  waa  to 
he  cimipawcd :  Lambert  r.  I*eople, 
9  Cowx-n  (N.  Y.).  57»  (i8»7). 
and  Hartman  v.  Com.,  5  !*&.  60 
li«47). 

Ukewiae  an  indictment  for  oUain- 
ing  gonila  umtcr  fiilw  iHvtcnaea, 
muat  act  forth  all  the  material  facU 
ami  rircumaUncea  whkh  the  proae- 
Ctttor  would  t>e  bound  to  prove  in 
onler  to  procure  a  conviction: 
Com.  r.  Strain,  loMctcalf  (Maaa.), 
531  (1845);  People  V.  Gatea,  13 
Wend.  (N.  Y.)  311  (1835).  i  Chitty, 
141 :  Stole  V.  Phllbrick,  31  Me.  401 
(1850),  and  Com.  r.  Golbraith,  34 
Leg.  Int.  (Pa.)  117  (1867),  and  Rua- 
aell  on  Crimea,  9tli  Bd.,  Vol.  II, 
669.  ButthcatdetailBnay  bedia. 
penaed  with  by  aUtute:   State  r. 


Morgan,  so  S.  W.  Rep.  (Ma)  456 
(1893). 

In  People  r.  Taylor,  3  Denio 
(N.  Y.),9i  (1S46),  the  defendant 
waa  diaiged  with  aetting  "on  foot 
a  certain  lottery,  for  tlie  pnrpoae  of 
expoaing  certain  money  to  abide 
the  drawing  of  anch  lottery,  he,  the 
aaid  defemlant,  lieing  unanthor- 
iMd,'*«cc.  //rA/,tobeinaallicfent 
aa  the  indictment  ahould  have  gi^-en 
some  further  deacription  beyond  a 
general  statement  of  the  purpoae 
of  the  I<AteTy.  And  in  Markte  v. 
SUte,  3  Ind.  535  (1853),  the  indict- 
ment charged'  defemlant  aabat.in< 
tially,  witli  unlawfully  making  a 
certain  lottery  for  a  diviaion  of 
property  to  be  determined  by 
chance,  the  making  of  which  waa 
not  authorised  by  hiw :  NM,  to  be 
tmd  for  not  alating  the  opedea  of 
property  aa  property  ia  a  genetic 
term. 

The  Supreme  Court  of  Iowa,  in 
Stete  r.  Bitman,  13  Iowa,  48s  ( 1863), 
Afid  tlmt  an  information  charging 
the  defendant  with  cmelly  and  in- 
humanely whipping  and  tieating  hia 
own  child,  l)eing  about  three  ycaia 
old,*'  waa  inaufficient.  In  not  aet^ 
ting  out  ttic  name  of  the  peraon 
upon  whom  tlie  offence  waa  corn- 


In  ihiinn  r.  Slate,  33  Ind.  485f 
the  indictment  charged  the  defend- 
ant, in  the  worda  of  the  atatute. 
with  having  voted  at  an  election, 
*'  not  having  the  legal  qualificationa 
of  a  voter."  //r/i/,  to  be  inaufli- 
dent  for  not  apedfying  what  quali- 
ficationa the  voter  lacked— for 
alleging,  not  a  fiMt,  but  a  condu- 
aioB  of  law.  A  aimilar  decieion 
waa  reached  in  State  p.  Bnioe,  5 
Ore.  68  (1874)1  and  State  v.  Moore, 
3Du1di(N.J.).  109(|«S8).  In  the 
caae,  however,  of  Stete  r.  Lock* 
38  Conn.  400  (1871),  the 
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coonuflipkl  «n  inlbnntttioa  cfaArg- 
iag  the  defendant  tM  the  words  ot 
the  Mitalc.  wHti  attompCtng  to  vote 
fllcsiUy  A  am  elector's  meeting,  by 
momtiiR  the  name  of  ancKher. 
The  coBit  aaiil  that  the  clcfeoflaiit 
mnt  ■ho«r  that  ailditioiaal  aver- 
-  ainils  ««  ncccaaary  to  inmnt  a  fiur 
trial  or  protection  agatnat  another 
pfOKcnlioii. 

Instate  r.  Allen,  jp  Iowa,  491 
(1871),  the  defendant  *«aa  charjeed 
wHh  ■riling  **  hitoxicatinK  liqnon 
i&  ridlataon  of  the  laws  of  tlieSute 
oTlowa."  //M/.  to  be  intnffictent 
m  the  aame  of  the  purchaicr 
fhonid  have  been  irtateil,  if  known. 
And  in  IVople  v.  Bnrns,  6  N.  Y.  8. 
611  ( 111X9  >.  the  defendant  was  in- 
dicted far  seilinje  ini|mfc  milk.  On 
drninncr  it  was  ArM  that  the  nanw 
of  the  iNMchaarr  shonld  have  been 
■Urted,  if  known,  and  if  it  was  not, 
aach  fact  ahoold  have  been  alleged- 
To  eonatitnte  a  sale,  there  mnat 
have  been  a  pmchaaer,  and  the  de- 
fendant was  entitled  to  be  informed 
who  anch  pnrehaaer  was  ao  that  he 
conU  dliprwe  aodi  Mle  on  the 
trial  of  the  canae. 

In  another  caae,  the  defendant 
WW  indicted  wider  a  statute  which 


ifaall  hire  any  hoiae.  and  ahall  wU- 
ftilly  make  any  lalae  aUtement 
fckllve  to  the  dialance.  time,  place 

intent  to  defeand,  ahall  be  pan-. 
iriMdbyfine,*'ftc:  //Wi/,  that  U 
is  not  antttient  to  dcacribe  andi  an 
olicnee  in  the  general  language  of 
the  atatnte.  bnt  the  miarepreaenta- 
tion,  and  the  penon  to  whom  made 
mnat  he  alatcd  with  particnlarity. 
State  r.  Jadcaott,  39  Conn.  339 
(i»7a). 

In  Stale  v.  Mmvay,  41  Io«»«  5te 
(1875),  the  defendant  wan  convicted 
on  an  inferawtkm  dmrsing  that  he 


did  "wilfully  and  malicionaly-  m- 
sauh  one.  Brklgvt  McCoy:'*  //rid, 
that  it  was  inauflicient  in  not  elat- 
ing. **  the  acta  couatitntiay  the 
offence.**  It  is  not  enongh  to 
mciely  charge  the  rmnmiaaiun  <»f  a 
crime  by  its  technical  name. 

So.  in  another  caae,  the  defend- 
ant waa  convicted  c€  pivaenting  far 
pa}'ment  a  penaaon  certifloae, 
whkh  the  indictment  alleged  he 
had  procuied  upon  falae  and  fkandn- 
lent  proofs,  and  by  unlawful  and 
fiaodulent  devices.  On  motion  in 
aneat  of  jwlgment,  the  cunit  asid 
that  the  allegations  wnv  not  snffi« 
cirnt  to  inform  the  accnacd.  with 
that  certainty  which  the  law  re- 
quifva,  of  the  nature  of  the  accn- 
aation  againat  him,  to  the  end  that 
he  might  prepare  hia  defence  and 
plefd  the  Judgment  aa  a  liar  to  any 
aiibMii|ueiit  proaccntion  for  the  aame 
oflcnce.  U.  S.  r.  Goggin,  1  Fed. 
IL49(imo). 

On  a  proaecution  under  the  Act 
of  May  JO,  1870,  known  aa  the 
"  Enforcement  Act."  the  Supreme 
Court  of  the  United  Statca.  AM 
that  an  indictment  waa  insufficient 
which  chargL*d  the  defendants,  aulv 
■Untially  in  the  hingnage  of  the 
■tatute.  with  Isinding  together  with 
intent  to  unlawfully  and  felonioualy 
injuiv,  oppreaa,  thtcalen  and  in- 
tsmMate  two  citiaena  of  the  United 
SUtes,  of  African  deacent,  and  pre- 
vent them  from  exemaing  their 
lawful  right  and  privilege  of  peae^ 
ably  aaaembling  together,  and  of 
enjoying  thoae  righta  which  are 
aecured  to  them  by  the  Conaiitn- 
tion  and  laws  of  the  United  States. 
Mr.  Chief  Jnatice  Waitb.  in  de- 
livering the  opinion  of  the  oourt, 
mU  (p.  558) :  "It  ia  an  elementarr 
principle  of  criminal  pleading,  that 
where  the  defmitaoo  of  an  offenee, 
whether  it  be  at  common  law  or  by 
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•Ututv,  inclad«»  xeneric  tcnm,  it 
b  not  Huflfidctit  tliat  t]i«  iiwliciinciit 
•hall  clMffKe  the  oflvnce  is  the  Mine 
}(irnerk*  termt  an  in  tlic  definition ; 
liut  it  iniMt  imtc  the  iipvci«ft,^it 
niUfA  ileKviMl  to  pKrticuUini.**  U. 
S.   :•.  Cntikiihank,  9a  U.  S.    54a 

A  iWciMfMi  \'«r>'  Mmilarto  tlwt  in 
the  principal  camr  «w  reachctl  by 
the  Supreme  Court  of  Iowa  in 
SUtv  :•.  nutchvr,  79  Iowa.  110 
(|M(^*I,  where  the  defemlnnt  waa 
cmivii-tr<l  of  "eonimitting  the 
ctittie  of  wilfully  ami  unlawfully 
i»tvrru]Ain|;  ami  ilinturbing  a 
itclKwil :  **  iieU^  in  ammt  of  jwlg- 
ment.  that  the  indictment  waa  «le- 
ftfctivi*  Iwcauae  the  acta  conatituting 
tlic  offence  were  not  aet  forth.  **  Tlie 
statement  doea  not  allow  what  waa 
iloiie,  excepting  by  the  a\*emient 
of  a  legal  concluaion.*' 

In  another  caae  the  Supreme 
Court  of  Smith  Camlina  deciile«l 
Hut  an  indictment  for  the  violation 
of  a  written  oontruct  to  aenre  aa  a 
lalM«rer,  which  did  not  aet  out  tlus 
contract  or  show  timt  tlie  ccmtiuct, 
which  ia  allegcil  to  ha\-e  lieen 
lifoken,  waa  one  contemplated  by 
the  nUtute.  did  not  charge  an  in- 
dictable offence.  The  atatute  doea 
not  pnr|iort  to  inclmle  every  con- 
tract between  a  laborer  and  a  laufl- 
lonL  SUtc  V,  Williaina,  10  S.  E. 
R.  876(1(190). 

In  Luter  tf.  State,  aa  S.  \V.  Rep. 
(Tex.)  140  (189J).  the  defemlant 
waa  convictctl  on  an  information 
charging  him,  in  the  worda  of  the 
atatute.  with  imevcnting  another 
penon  frniu  iierfomiing  the  dutica 
of  "aUwfulcmploynient:**  Htld^ 
on  appeal,  that  the  information  waa 
ilefective  in  not  aetting  forth  the 
nature  of  the  employment 

In  U.  S.  9.  Pattenon,  55  Fed. 
Hep.  6us  (KHiS)*  t>M  defendant  waa 


imlictctl  in  tlie  wonla  of  a  aUtuie 
|Nft»hibiting  amibinitioiM,  contracta 
or  ooiwpinicica  in  tvatmint  of  tnule. 
ami  nuiking  it  a  miMlvmranor  to 
monop(»liiie,  or  attempt  or  con- 
apire  with  otiien  to  inom»polixe, 
any  part  of  tile  trmle  or  com- 
merce among  the  aeveral  Statea 
or  with  foreign  nationa :  //r/i/.tliat 
the  imlictment  waa  inauflicicnt,  aa 
the  nieana  ahoukl  luivc  been  itateil 
wliereliy  it  waa  aought  to  monopo- 
liae  the  market,  in  order  that  the 
court  might  ace  whether  they  aiv 
illegal. 

It  haa,  however,  been  con- 
ai<lcre«l  that  **  court*  ahoukl  not  be 
aKtute  to  diacover  defecta  in  an  in- 
dictment.'* ami  the>*  ha\*e,  ther^ 
foie,  held  that  imlictmenta  are  uif- 
liciently  technical  which  atate  the 
offence  ao  plainly  tlut  a  man  of 
onlinary  capacity  woukt  icudily 
underMtamI  the  nature  of  the  of- 
fence cliargctl.  Tliia  alone  ia  tlie 
criteri<m  of  auffidency.  Such  aa 
indictment  ia  "certain  to  a  common 
intent :  **  Stcf^en  v.  State,  11  Oa. 
»S  (t4sa);  Com.  v.  Ramaey,  1 
Rrewater(Pa.),4aa(i867);  Slate  r. 
Winilieriy,  3  McConl  (a  C),  190 
(i8as);  SlierbiMi  v.  Com.,  8  Watta 
(I*a.),  aia  (1839) ;  U.  8.  v,  Fero,  18 
Fed.  R.  901  (1883),  and  In  re 
McDonald,  33  Padf.  Rep.  (Wyo.) 
19  (i«W). 

In  I^amberton  v.  State,  la  Ohio. 
a8a  (184a).  Mr.  Juatioe  Bircfaard,  in 
delivering  the  opinion  of  the  court, 
mid  (p.  a«4):  "  It  ia  a  rule  of  crimi- 
nal law,  baaed  upon  found  prind- 
plea,  that  every  imlictment  ahould 
contain  a  complete  deaeription  of 
the  offence  duugeiL  Thatltahoald 
aet  forth  the  facU  conatituting  the 
crime,  BO  tliat  the  accuaed  may  have 
notice  of  what  he  ia  to  meet;  of  the 
net  done,  which  it  beboovca  him  to 
controvert,  and  ao  that  tnu  oourt. 
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applyinfc  the  law  to  the  fiicU 
cfaaixol  agaitiHt  him,  may  mx  that 
a  crime  hm  bc«n  committc*).  A 
cootrary  doctrine  would  d<rprivc 
the  acciiaed  of  one  of  the  meana 
humanely  prorkled  for  the  piotcc- 
tioB  oT  innocence.**  And  thia  de- 
cision waa  feltowed  in  Smith  v. 
State,  a  I  Neh.  552  (18S7). 

It  b  thua  Mcn  that  the  defendant 
mmU  ovdinarily  be  charged  with 
tome  pafticnlar  oflence,  and  not 
with  being  an  offender  in  general. 
T6  this  rale,  however,  there  are 


«ome  marked  exceptions,  as  indict- 
ments against  a  common  tcold: 
Sirstton  V,  Com.,  10  Metcalf 
(Mats.),  217  (1845) :  a  common  bar- 
rator. Com.  p.  I>avis,  11  Pick. 
(Masiw)  433  ( 1831) :  •nd  the  keeper 
of  a  common  bawily-hotti«.  Com.  v 
Pray,  13  Pick.  (Mam.)  362(1832). 
In  such  cases  the  oflence  may  be 
charged  in  general  terms  :  1  Chitty 
Crim.  Law,  330,  and  Bouvier's  Law 
Diet,  701. 

C.   PRRCV  WlLLCOX. 


NoTK  BY  B.  C  RBOADS,  Rtq. 


The  principal  cane  brings  up  the 
qoention  of  pcirtienlarity  in  indict- 
ments. 

The  general  rales  regarding  par- 
ticnlarity  in  indictments  ate  su1> 
stanttally  as  follows : 

••The  <legf«e  of  particularity 
neccieary  in  setting  out  the  oflence 
can  best  he  determined  by  exaniin- 
iog  the  olijecta  for  which  such 
particularity  is  requiied.  These 
obfvcts  may  be  sprdfied  as  follows : 

(a).  In  order  to  identify  the 
chaigrs,  lest  the  grand  jur>'  should 
in«l  a  bill  for  one  offence  and  the 
defrndant  be  put  upon  his  trial  for 
another. 

(A).  That  the  defendants  convic- 
tion or  acquittal  may  enure  to  his 
subsequent  protection,  should  he  br 
again  qnestionc<l  on  the  sal<* 
grounds. 

(r).  To  warrant  the  court  in 
granting  or  relusing  any  particular 
ri|^  or  indulgence,  which  the 
defendant  daiuts  as  incident  to  the 
natnieof  thecase. 

(d),  T6  enable  the  defendant  to 
pcepare  for  his  defence  in  particular 
cases,  and  to  plead  in  all ;  or,  if  he 
prefer  it,  to  submit  to  the  court  by 
demuiier  whether  (he  facts  alleged 
(supposing  them  to  be  true),   so 


support  the  conclusion  of  the  hiw, 
as  to  render  it  neceisary  for  him  to 
make  any  answer  to  the  charge. 

(/*).  To  enable  the  court,  looking 
at  the  rcconl  after  the  con\'ictton, 
to  decide  whether  the  facts  chaiged 
aie  sufficient  to  support  a  convic- 
tion of  the  particular  crime,  and  to 
warrant  their  judgment. 

(/).  To  iitstruct  the  court  as  to 
the  technical  limiu  of  the  penalty 
to  be  inflicted. 

if)-  To  gui«le  a  court  of  error  in 
its  action  in  re>*ising  the  record.** 

\\niarton*s  Criminal  Practice,  166. 

Indictments  formerly  were  drawn 
so  as  to  include  much  which  would 
dearly  be  iuiproper  to-day  a»  bdng 
evidence.  .  This  was  due  to  the  fact 
that  the  presentment  of  the  grand 
jury  waa  formerly  not  only  an 
accusation  in\'olving  a/r/ata  /acif 
case  against  the  defendant,  but 
practically  an  adjudication  of  facts 
from  which  the  defendant  acquitted 
or  pufged  himsdf  by  the  **Ordcal,*' 
or,  though  rarely   by  combat  or 

Afier  time  had  modified  the  old 
procedure  in  the  modern,  minute- 
ness and  particularity  of  statement 
remained.  \Vt*  have  examples  of 
this  in  modera  times. 
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For  ttMUnor.  the  iwlictmcnt  in 
the  Wehider-Parkiiuin  cmecharKCtl 
I)r.  WelHttrr  in  lour  conntu,  mnth 
thr  munler  of  Dr.  Purkman,  tlie 
melhofi  tieinK  varic!«t  in  each,  ami 
Uu'  laiit  lietni;  an  ioIIowb:  **That 
the  mifl  John  W.  WeljHter,  at  Una- 
Um,  afuremifl,  in  the  Gounty  aibre- 
Kiiiil,  in  a  certain  ImildinK  known 
UM  the  Medical  College,  there  situ- 
ate, on  the  iy\  flay  of  Novnnlicr 
lant  pajit,  in  ami  upon  tlie  aaiil 
(k-uTKe  I^arkman,  dill  feloniouxly, 
willfully,  ami  of  malice  afoiv- 
tb«>uKht,  nuike  an  amanlt,  and  him, 
tlu*  iiai«I  GecM^  Parkman.  in  Mime 
«'ay  ami  manner,  ami  by  mnie 
mcams  imtruments  ami  weapons  to 
the  jnron  unknown,  di«l  then  and 
there  ffkinioualy.  willfully,  and  uf 
nudice  albrrtlimnsht,  dei^riw  of 
life  H»  tlutt  lie,  tlH*  Kiiil  Geuricc 
rnrkman,  then  ami  there  died.** 

Mr.  JuMice  STsriiKN.  in  hia 
lliNtory  of  the  Criminal  Law  of 
KnKland,  ccmtnients  thua  on  the 
necemily  of  particularity  in  imlict- 


**  X  ilu  not  think  that  anything 
h.w  temled  more  stronKly  to  brinie 
the  law  inUi  di>icrv<lit  than  the 
im|M>rtince  atta^lietl  to  Mich  tecli- 
nicalitieit  aa  these.  At  fiur  aa  they 
wvnt  their  temlcncy  waa  to  make 
the  adminiftntion  of  Juatkc  a 
solemn  farce.  Such  scandab  do 
not  iteem,  howe^x-r,  to  have  been 
unpopular.  Imlced,  I  have  some 
doulit  whether  they  were  not  popu- 
lar, aok  they  did  mitigate,  thouKh  in 
an  irrational,  capricioat  maaner, 
the  cxcemtve  severity  of  the  old 
criminal  law. 

"Tliere  wasastranice  altetmtion 
in  the  provisions  of  the  law  upon 
this  snlfject.  by  which  iitational 
ailvantaKes  were  given  alternately 
to  the  Crown  and  to  the  prisoner, 
In  fiivor  of  the  prisoner  it  was  pro- 


vided that  the  roost  trumpery  failure 
to  fulfil  tlic  ie<|uinmients  of  an 
irraticmal  syMem  shoukl  be  suffi- 
cient to  secure  him  practical  impu- 
nity f«ir  his  crime.  On  the  other 
hand,  in  fii\-orof  the  Crcm*n,  it  was 
pruvidcvl  that  the  |>risoner  slKmtd 
not  lie  entitled  to  a  copy  of  the 
'  indictment  in  cases  of  felony,  but 
only  to  iMve  it  read  o^-er  to  him 
slowly,  when  he  was  put  up  to 
plead,  a  rule  which  made  it  exceed- 
ingly difficult  for  him  to  lake 
advanUge  of  any  defect.  Hut  then 
agsiin,  any  perMMi  might  point  out 
such  a  flaw,  ami  it  was  in  a  sort  of 
a  way  tlie  duty  of  the  jmlge,  aa 
counsel  for  the  prisoner,  to  do  so. 
On  tluf  other  haml,  sinnc  flawh 
wen*  and  others  i%-ere  not  waived 
li>'  pleading  to  the  imlibtmeiit. 

**  In  Hlu»rt  it  is  scarcely  a  pafody 
to  s.iy  tiMt  from  tlie  earliest  time  to 
our  own  days  tlie  laws  lelatiiig  to 
indictments  was  mnch  as  if  srmie 
small  portion  of  the  prisoners  eon- 
victe«l  liad  been  allowed  to  loss  up 
|i>r  their  liberty. 

"The  rule  that  the  imikrtmmts 
muKt  set  «it  all  tlie  elements  of  the 
oflTence  eltarged,  was  some  sort  of 
security  against  the  ari>itrary  multi- 
plication of  oiTences  and  eKtensions 
of  the  criminal  laws  by  judicial 
legislation  in  times  when  t|Mffe 
were  no  definition  of  crimes  eslal^ 
li«lie«l  by  statute,  or,  indeed,  liy  any 
generally  recQgniaed  authority. 
If,  for  instance,  it  had  been  lawftil 
to  imlict  a  roan  in  general  tenasi 
say  for  high  treason,  and  if  the 
Judges  had  had  to  say  what  con- 
stltute<l  high  treason,  the  Uw  might 
have  been  stretched  to  almost  any 
extent  The  necessity  for  settliig 
forth  that  the  prisoner  imagiiied 
that  the  death  of  the  kiqg,  nad 
inanifiisted  such  in^natlon  fay 
such  and  such  overt  adSi  vras  a 
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coMidenble  Bccnrity  agaimt  locb  ions,  to  expect  the  piiwecutioo  to 

•nexteMioaortbelaw,  thoagb,  as  give  tlic  defenduit  m  little  kaowl- 

tlie  hirtoffy  of  the  crime  of  tfeMon  edge  oT  the  ileUib  of  the  crint 

will  show,  H  WW  not  m.  complete  cbaqsed  m  pomiMe,  and  Ibr  the 

one.    The  nme  principle  w»»  illat-  defetidint  to  claim  a  Itbenl  inler- 

tnted  by  hidktments  tar  liliel  n  ptrttion     of    hie    eoMtltatiotial 

the  latter  part  of  the  lost  centunr,  rights.     Anmnd  this  eonteet  the 

end  even  in  our  own  «Uys  insUinoea  cases  naftnnlly  arrange  themsel^ea. 

may  be  fimnd  in  Indictments  for  The  aUtnte  cannot  override  the 

coiiB|iuac5  u>  wliichhuctty  of  plead-  defendant's  oonatittttiottal  right  «o 

.  lag  nii|(ht  hnre  had  acrioos  oonse-  be  ''informed  of  the  natme  and 

qneneestothe  accused.    The  foct  cnnseortheaccttMtion,*'V.  Amend- 

is  that  loeaewcss  in  the  legal  defini-  ment  to  Federal  Conatitntloa,  and 

tfons  of  crimes  can  be  met  only  hy  similar  prmirions  esist  in  all  slate 

Mrictnem  and  technicsltty  in  indict-  conatitntiona:  Fenna.  Art.  i,  i  9. 

aKnta,  and  that  imlictmvnts  may  All  slatntca  mnst  be  interptetad  in 

be  mdnced  with  perlect  safety  to  Tieworthiarightofthedefendairt. 

perfect  aimplicity  as  aoon  as  the  It  is  dear  that  the  defendant  is 

lew  baa  either  been  oodificd    or  entitled  to  something  note  than  to 

ledneed  to  eertaimy  by  authoritive  be  charged  with  a  crime  in  the 

writings  which  practically  sapply  wordaof  the  Ad,  for  instance,  an 

the  place  ofa  code.**  indictment    chargiiqr    that   John 

The  history  and  the  general  rule  Jones  **  had  unlawful  carnal  hnowl- 

lelating  to  particularity  in  indict-  edge  of   a    woman   forcibly  and 

aMuu  lead  ns  to  the  main  question  against  her  will**   would  be  to 

in    the    principal    case,  charge  the  crime  in  the  words  of 

the    effect    of  statutory  the  Act  of  Assembly  of  Pemuyhm- 

pnwiaiuwa  provUing  that  indict-  .  nia  defining  the  crime  of  rape,  but 

meats  am    snfident    when     the  to  draw  a  good    indictment,  the 

charge  la  Malad  in  the  words  of  the  prosccntion  would  have  to  allege 

Matnto.  the  name  of  the  pemoo  rariahed 

It  is  aaimal,  mnkr  such  pioria-  and  the  time  and  plaoe. 

Caan  i»  which  tus  Ixdictmkiit  has  BBicsf  Hsto  ImrvFicBarr 
Tbcwch  IK  TBS  WoRoa  or  THB  Act. 

Ftiite  yVdiravn:— Com.  r.  Mnl-  of,  or  pntttug  off  any  instrament 

hoOand,  14 1*.  S.  34$.    Indictment  whatever,     or    for  ohtaininK    or 

for  felae  pieteneea  quashed  because  attempting  to  obtain  any  ptoperty 

the  pretences  were  not  set  out.  by  felse  pretences,  to  allege  that 

/tey/vj.— Coni.r.Mulholhind.s  the  defendant  did  the  act  with  the 

W.  X.  C.  aoa    IwUdment  for  for-  intent  to  defeand.  without  allegfaig 

gcry  mnst  show  that  the  written  the  intent   of  the  defendant    to 

was  caknlatrd  to  de-  defraud  any  paitlcalar  peiaou.*    It 

Judge  Thayer  said :  ''Nor  is  suttdent  nnder  this  aectioa  to 

ii  the  defect  of   thia  indictment  char)ge  a  general  faileai  to  defiaad 

dded  by  the  t9lh  aecthm  of  the  instead  of  charging  an  faHeai  to 

mme  Acl,whidii  deciaica  thafit  defraud  a  partlcnlar  permn,  but 

la  any  todict-  the  chtage  mnai,  ncverthefesi^  con- 
tain all  the  necessary  elemeMs  of  a 


214 


SUFFICIK>*C\'  OP  AN   INDICTMENT 


criiiiiiuil  oflcncc,  ami  muM  wt  forth 
an  iiMtrament  in  iu  nature  and 
upon  ita  face  of  a  character  to 
injure  aone  one,  or  niuxi  ihow  thia 
In*  a^-emient  uf  extrimtic  facta.  It 
wan  not  intrmlnl  to  tny  that  every 
tuf  lictttient  chnrxinK  fofiprry,  which 
allej^ra  that  the  act  wan  done  with 
intent  to  defraufl,  fthnnht  be  mifli- 
cienl.  Aa  wfU  tlieiv  niifcht  lie 
«aifl  tiMt,  under  the  lanjcnaicc  of 
the  nanic  irction,  every  indictment 
chnnnng  the  offence  of  obtaining 
property  li>*  falpc  pretencea,  which 
atleieca  that  the  act  waa  done  with 
intent  to  defrawl,  i»  milRcient— « 
propmition  which  waa  diatinctly 
reiNidiated  by  the  Supnrnie  Court 
in  Com.  v.  Frry.  14  Wriffht.  S45t 
wliere  it  waa  exifrefmly  rule<l  that 
Mich  an  indictment  in  oilier  to  be 
Kood.  mutt  net  forth  particularly 
what  the  fulne  prrteiicea  were.'* 

Jufliec  Tliayer  furtlter  M^-a  in  the 
Mime  cam* : 

**  Tlii»  Hcction  of  the  Criminal 
Procctlune  Act  was  not  intemled  to 
authorixe  a  loote  method  of  criminal 
plcadiuK.  l>y  which  an  aocuaed 
peraon  miKht  be  put  upon  trial 
upon  xeneral,  vvffuc,  imlefinite, 
ami  inMiflident  cluir):ea,  but  only 
to  compel  him  to  make  hi4  objcc- 
tionn  to  the  imlictment  before  the 
trial  inntcad  of  afterwania,  ami  thia 
la  the  coimtruction  which  haa  been 
put  upon  it  b)*  thia  court,  in  Com, 
r.  Galbraith,  6  Phila.  Rep.  a8i,  and 
by  the  Suprvnie  Court  in  Con.  v. 
Vny,  14  Wright,  24^' 

IVople  r.  Foote,  5a  N.  W.  1036 
Mich.  (189a) : 

Variance  between  complaint  and 
warrant  not  fatal  when  eoaplalBt 
contained  the  truth. 

Adcing  defendant  of  crimfaial 
acta  when  under  crum  taauiiaation. 

Af/awy.—Walker  p,  SUte,  1 1 8ow 
&.   401  (Ala.):  Indictment  which 


allcfcea  praeee«ling  in  which  oath 
waa  taken,  name  of  officer  before 
whom  taken,  his  authority  to  take 
it,  ito  feliiity  and  materiality. 
Rivera  r.  Slatca,  la  So.  R.  434, 
Ala.  ( 1893) :  Indictment  for  pef^ 
jury  muat  aUtc  the  fiicU  fohwly 
sworn  to,  and  the  officer  or  cooft 
before  whom  or  in  whVh  the 
offence  waa  committed.  Imlict- 
ment charxing  that  defendant  did 
corruptly  give  or  offer  to  give  $$ 
with  intent  to  induce  him  to  com* 
mit  a  eertain  crime  punishable  as 
felony,  to  wit,  thccrimeof  peijury, 
waainsufRcient  WiUiama  r.  Com. 
91  ra.  49A  ( 1879) :  Indictment  far 
peijury.  Oath  waa  set  out.  Motion 
to  quash  denivfl.  but  Bill  of  Fte- 
ticulars  granlr«l,  Justice  Trankey 
saying :  **  In  simplifying  the  imlict- 
nients  it  waa  not  the  intention  to 
make  tlieir  brief  ami  comprehensive 
temia  a  cover  for  anarea  to  ba 
sprung  upon  the  accuaeil.**  Gratlan 
r.  State,  71  Ala.  S44  (1893):  Not 
sufficient  to  follow  words  of  alatnle 
unless  the  indictment  alleges  tha 
fact  in  doing  or  not  doing  of  which 
the  offence  oonaisted. 

Offenffs  i^^imsi  ike  LifmorLmtn, 
^\\  S.  Simmina,  96  IT.  S.  jfo: 
Indictment  for  fliegal  diatilliag. 
Defendant  waa  charged  with  pro- 
curing to  be  used,  a  still.  Hek^ 
that  the  party  who  lued  the  still 
should  be  named.  *'Tlie  accused 
must  be  apprised  with  reasonaUa 
certainty  of  the  accusatioa  against 
him  .  .'  .  .  an  indictment  not  aa 
framed  is  defective  although  it  may 
follow  the  hinguage  of  tht  statute.** 
SUte  r.  Stephen,  la  So.  R.  883; 
SeifHed  t*.  Com.  101  Pa.  aoo :  In* 
dictment  umler  geneml  liqtior  law, 
act  committed  in  a  hwaUty  having 
a  special  prohibitory  BUtna.  Indkl* 
held  insnffiCMnt.^ 

Ofttuei  tgaimti  ike  Asf  Q§ki 


IN  THE  UUKIM  OP  THE  STATUTE. 
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Uwt,-'V,  S.  r.  IIc«.  124  U.  S.  J04 : 
Indicinciat  for  **KbeiBe  to  dcfrand 
.  .  .  .  Iiy  mc«ii»  of  the  post  ollioe 
ffUMiduiicnt  oT  V.  a*'  Indict- 
BMt  in  wordtof  flUtntcioMlBcieat. 

Bks^kemy. — Undcgraff  r.-  Com. 
II  &  ft  R.  IVu  410:  In  an  indict- 
mcBt  Rtr  Mwiinidiijr^  woras  coin* 
pbiacdofthonklbeiietont  Com. 
r.  Pmmer  (Anafvhbt  Coae),  Q.  S. 
Plrila.,  Dccemlwr  Tnm,  1891,  Na 
494.M.&a 

SRf jvi^.-^nnvfn  r.  State,  aa  8. 
W.9;9»Texa»(i893):  Information 
for  ilanilcr  dctcrihed  words  spoken 
in  pitseiice  of  P.  Complaint  bad 
slated  them  as  beini;  spoken  In 
picaencrofG.    /fcitf.  vaiiance. 

/ihV.— Miles  r.  State.  11  So.  R. 
403.  Ala.  (i89>):  An  affidavit 
vhidi  dors  not  dmiice  an  offence, 
docs  not  anthorise  the  issae  of  a 
vanant  andsubseiincnt  prosecution. 
IMcadant  tric«l  for  ileiaination. 
AfidaTUthatdefoadaiit  *«  maUdons- 
lyipoke  ....  impaUmctbeconi* 
miiMn  of  a  foloay  hj  J.  W.  R." 
WUIeiatkcwonlaorthc  act  the 
with 
loftha 
•The  lUftnHant  baa  the 


constitntional  right  to  demand  the 
natntc  awl  cause  of  his  accusation, 
so  that  he  may  identify  the  pafticn* 
larduuge  ami  oflence:**  Turnip- 
seed  p.  State,  6  Ala.  666;  Anthony 
r.  State,  99  Ala.  a8;  Bcasley  r. 
State,  18  Ala.  sysi  GrstUn  p. 
State,  71  Ala.  544 ;  Carter  r.  SUtc, 

55  Ala.  i8t ;  Later  r.  SUte,  aas  W. 
no  (Tex.):  15  Criminal  Law  Mag., 

ii/anf^rr.— Little  p.  Sute,  33  N. 
B.  R.  417  (1893).  Ind  :  Indictment 
for  mmder  in  words  of  statute. 
HeU^  bad  as  not  gi^nK  circum* 
stances.     Citing :  State  p.  Record, 

56  Ind.  507:  10  Amer.  &  Eng. 
Bncj.  su ;  f  Beat  Ciiminal  Pra^ 
tloe,  599-600;  flUiepberd  p.  Slate, 
54  Ind.  ti\  Howard  p.  Stale.  67 
Ind.  401 ;  Thomas  p.  Com.  ao  8. 
W.  aa6,  Kentucky  (1893). 

Z^rmr/.— "Stale  p.  Van  dere,  3a 
FM.  R.  461  <WmUi«ton) :  Na 
of  owner  OMlcriaL  An 
not  allowed.  McCownn  r. 
aa  8.  W.  959  Aik.  (1893) :  Indict- 
ment far  larceny  dmrglog  theft  of 
twojneheta  owned  by* 
ftCOw/'namcaof  Sim 
/fWU;  imnakltnl.  B.CR. 
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DEPARTMENT  OF  COMMERCIAL  LAW. 


KDrrOR-llf -CHIRP, 

PRANK  p.  PRICHARD,  BlQ.. 

Amyuedbf 

II.  GOROOH  MCCOUCH,        CBAS.  C  BWICRV,        CHAS.  C.  TOWMSSIfD, 
PRANCIt  H.  BOHUUf,         OUVRR  BOVCS  JUDRON. 


Hkask  and  Irok  Workh  Co.  v,  Pa\7(e.'    Supreme  Court 
OP  Ohio. 


I.  Tbc  goodwill  of  •  pftftoenhip  to  •  pwt  of  tlie  property  of  the  finR ; 
Mid  wlien,  OB  a  diwolution  of  tbc  pertacrAip,  one  of  the  putnen 
traniifen  to  the  others  all  Mii  iatcrett  is  the  lino  butinew  aod  luieli^  with 
t)ic  undcntendinK  that  they  ate  to  floeoccd  to  the  ImsiiicM  of  the  old  fitm, 
Mich  talc  carries  with  it  the  vendor's  intereiC  in  the  isoodwill.  ' 

a.  The  firm  name  is  part  of  this  goodwill,  and  the  ri^ht  to  nae  it  aoeovd* 
inKly  |iasiics  to  the  pnrchaiing  partncfs ;  and  when  the  contract  of  tide 
ffVMcrvcii  to  the  retirini^  partner  no  right  with  respect  to  that  name,  he 
catinoC  Inwlnlly  nae  it  in  a  hoaincsa  of  a  like  kimi,  carried  on  by  him  hi 
tlic  vicinity  subsequent  to  snch  dissotntlon. 

3.  In  a  proper  caie  a  court  of  equity  wW  perpetually  enjoin  such 
,  unlawful  nsc  of  the  firm  name*by  the  retiring  putner. 

Goomrtu.  as  Partmrrbhip  Proprrtv. 


I.  its  Mnimre  mmd  imddemU,^ 
(ff).  According  to  Lord  Kidon,  in 
Cmttwell  r.  Lye,  17  Vca.  335,  it  to 
**  nothing  more  than  the  probability 
that  the  old  customers  will  resort 
to  the  old  place.**  Uorean  p. 
Edwards,  a  Tenn.  Ch.  347.  Others 
have  defined  it  as  *' the  chanec  or 
probability  that  custom  will  be  had 
at  a  certain  place  of  husinem  in 
coiiiieqacnce  of  the  way  in  which 
that  busincM  haa  been  previoosly 
carried  on :  '*  Bngland  p.  Downa,  6 
Bear.  269.    The   probafaiUtj   that 

'Reported  in  33  N.  B.  Rep.  HL 


the  bnsinem  will  continue  in  ttoc 
future  as  in  the  past :  Dell  p.  Bllto, 
33  Cal.  fiaoi  Every  possible  advanl> 
age  acquired  by  the  firm  in  carry* 
ing  on  its  business,  whether  con- 
nected with  the  premises  or  the 
name,  or  other  matters :  Ginesi  p. 
Cooper,  14  Ch.  D.  596;  Ptewell  p. 
Hnling,  13a  IlL  iia;  and  see  Pay 
r.  Pay  (N.  J.),  6  Atl.  Rep.  la.  The 
favor  which  the  management  of  a 
buslnem  wine  from  the  public^  end 
the  prabebaHy  that  old  cnstomew 
wiU  continue  thcto  prtrwiiyi :  Chil- 
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I  r.  Witbeck,  50  Mich.  401 ; 
S.  C.  IS  N.  \V.  Rep.  $36.  And 
tbe  prohiilNlitir  that  it»  old  cu»- 
lomerewill  continue  their  cmttom 
and  commend  it  to  othen :  Myen 
V.  Kalamanw  BugKy  Co..  54  Mich. 
ai5. 

T1iei«  definitions  however,  nre 
onlj-  partial.  While  it  is  true  that 
the  main  husinesa  of  a  finu  in 
•ecnring  cn»tonenK  and  then  sier^- 
ing  them,  it  it  equally  clear  that 
the  valuable  element  of  the  Kood- 
will  t*  that  vhieh  attracts  the  cus- 
tomera.  That  ia,  that  in  order  to 
proper! J  define  fcoodwill.  we  must 
fo  back  <»f  the  vague  lecncralizing 
'  whidi  speaka  of  it  as  the  prolmbility 
at  tecnring  the  old  cnitomets,  and 
tfedfy  the  cause*  which  oeate 
that  proboUlity.  It  it  true  that  in 
m  doing  we  are  going  bejrond  the 
proper  bonmla  of  a  definition,  for 
these  causes  are  legion ;  but  noth- 
ing dae  can  give  an  adequate  idea 
of  what  goodwill  really  is.  Acoonl- 
faigly,  the  description  given  by  Mr. 
Justice  Snronv,  in  his  work  on  I'art- 
nenhip  (7th  Bd.).  <  99.  is  far  pre- 
ferable to  any  of  those  pifvionsly 
cited.  «*This  goodwill.*'  he  says. 
"  nay  be  propefly  enough  dcscrilicd 
to  lie  the  advantage  or  benefit  which 
la  acquired  by  an  establishment 
beyond  the  mere  rfelne  of  the 
capital  slock,  ninda,  oc  property 
tmployed  therein,  in  consequence 
of  the  fcnersl  public  patronage 
which  it  re-' 
or  habitual 
,  on  account  of  iu  local 
celebrity,  or 
Rpulation  lor  skill  or  afiluence,  or 
punctnality,  or  finom  other  acci- 
dental ciremnstanccs  or  neoessiUcSi 
orevon  from  ancient  partialities  or 
prejudicca.**  Yet  thte.  too,  is  too 
bulky  to  bt  of  practical  use:  and 
what  more  dona  it  amount  to  than 


that  the  goodwill  of  a  buaineaa  is 
the  right  to  succeed  to  it,  or  to 
carry  it  on  as  the  successor  of  the 
old  firm?  This laat  definition,  it  ia 
contended,  covers  evcr>'  material 
point,  and  does  au*ay  with  a  great 
deal  of  the  base  which,  as  we  shall 
aee,  still  clings  around  the  subject 

{6),  The  sources  of  goodwill  being 
so  various,  it  is  evident  that  it  must 
lie  an  open  que^ti(m  whether,  in  a 
given  case,  it  is  an  incident  of  the 
trade  of  the  premises  on  which  it 
is  carried  on,  or  of  the  personnel  of 
tlie  firm ;  and  that  that  quesdoo 
can  only  be  settled  on  the  special 
circumstances  of  tlie  case.  It  has 
been  said  that  the  grneral  rule  is  to 
regard  the  gooilwill  as  an  incident 
of  the  premises :  Rawson  r.  Pratt, 
91  Ind.  9;  England  r.  Downa,  fi 
Beav.  S69 ;  Austen  r.  Boys,  2  DcG. 
&  J.  636;  8.  C.  4  Jur.  K.  &  7>l : 
Bergamini  p.  Bastian,  55  La.  An. 
60;  Blliott*s  A|>p.,  6u  Ha.  161. 
And  there  are  many  cases  in  which 
this  would  be  true,  as  in  case  of  a 
tavern  or  a  hotel :  Elliott's  App.. 
jur/ni.  Orwherebusinessand  prem- 
ises are  both  leased :  Chittenden  v. 
Wiltbeck.  50  Mich,  ^t ;  8.  C.  15 
K.  \V.  Rep.  526 ;  Chissum  r.  Dewca, 
5  Rnas.  29;  Mitchell  r.  Reed,  19 
Hun.  (N.  Y.)  4i»;  S.  C,  84  N. 
Y.  5S6.  But  when  the  businem  ia 
carried  ou  independently  by  the 
firm,  and  the  premises  only  are 
leased,  it  certainly  seems  the  better 
opinion  to  hold  the  goodwill  an 
incklent  of  the  trade :  Succession 
of  Jean  Joum^,  ai  La.  An.  591. 

A  good  instance  of  the  absurd  re- 
sulta  to  which  the  strict  applicntioa 
of  this  rale  would  Icml,  to  «o  bn 
found  in  Austin  v.  Boys,  a  DcG. 
&J..6a6;  S.  C..4jnr.  N.  S.  731. 
where  it  was  gravely  ralcd  thai 
goodwill,  being  connected  with 
ptoce,  waa  hwpplicable  to  the  buai- 
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tit  <«  of  a  wnlidtor,  which  hiw  no 
hic«l  existence,  liut  in  |«urrly  per* 
Hoiifil,  deiMTiHliiii;  on  the  tnwt  ami 
I'lmfKlrncc  which  periom  may  fe- 
powe  in  the  integrity  and  alrility  of  . 
the  M»licilor  to  comloct  their  lexal 
iifTiiim.  nut  why  ihottkl  they  not 
rciNwr  the  Mnie  coa6clrnce  In  hit 
iiileKrity  and  ability  to  lelect  a 
firoper  Micoraaor  ?  At  any  rate,  the 
valiility  of  the  mlc  of  the  ImnincMi 
rif  a  profemional  man  (except  a 
ricrxytiian,  who  in  too  apt  to  have 
no  xooil  will  to  diKpcMie  of),  ia  too 
htII  Mttlcd  to  be  called  in  qnew- 
tiun ;  and  nothinx  but  the  Rood- 
will  can  )m«i  by  aiKh  a  lule,  unleta 
we  are  to  awnme  that  the  vendee 
w»K  too  innocent  to  know  tliat  he 
|in}ii  an  exorbitant  aum  for  the 
mcfv  material  ntibjccU  of  the 
contract* 

Gouilwill,  then,  does  not  necea- 
narity  deiiend  exc1n«ivcly  on 
locality,  it  may  also  depend,  to 
•onie  extent,  on  the  perHmal  quali- 
tieii  of  the  proprietor  of  the  buai- 
ncM ;  ami  thongh  thia  la  a  matter 
very  difficult  to  tninsicr,  there 
nceniK  to  lie  no  douU  that  it  can  be 
(Iciiic,  fiKuratively  at  leaM,  in  auch  a 
way  tliat  tlie  \iemlec  can  reap  Mmie 
U'nvfit  from  it ;  and  tiMt  ia  all  that 
any  nale  of  Koorlwill  amonnta  ta  It 
ia  e(|ua]ly  clear  that  it  may  depend 
u|ion  the  nature  of  the  trade,  in 
certain  inntancet,  aa  where  certain 
IMtcnta  are  owned  by  the  firm,  or 
it  haa  tlie  re|MitaUon  of  UMking  a 
certain  brand  of  ncmU ;  and  thii  ia 
eapecially  true  in  modem  finiea, 
when  goods  are  tent  to  such  dis- 
tance* for  sale.  It  makes  no  difler- 
ence  to  the  man  who  wants  a  Win- 
cheater  rifle,  a  Remington  type- 
writer, or  a  Diaslon  saw,  whether 
thoae  articles  are  made  in  Massa- 
chusetts, Pennsylvania,  or  l*ata- 
gonia.  Whatdifferenee,  then,  could 


locality  make  if  the  right  to  make 
and  sell  those  gomls  were  to  be 
sold? 

(r).  Rut  whether  flepemlent  on 
])erson,  trmie,  or  jilace,  the  giioil- 
will  of  a  Uisiness  is  a  valuaMe 
property  right :  lV>tter  r.  Comra., 
lo  Kxch.  147 :  Scnter  r.  1Vi\'is.  ,\K 
Cal.  450.  It  is  part  of  the  aawta 
of  a  tnisiness :  Wallingfonl  p.  Burr, 
17  Neb.  1.^7.  It  is  |Mrt  of  the  awets 
of  a  dece<leiit :  Succesaicm  of  Jean 
Jounn^.  11  La.  An.  J91,  ami  must 
lie  accounted  for  by  his  iwrannal 
rriiresentati  ve.  I  f  an  executor  con- 
ducts the  Imnlni'ss  as  his  own,  he  is 
chargeable  with"  the  valiw  of  tlie 
goorlunll;  Imt  that  goodwill  does 
not  include  the  right  to  use  the 
name  of  tlie  deccilent :  Rawleira 
Est.,  8  N.  v.,  Sui»|a.  653.  It  ia 
equally  a  |iart  of  partnefahip 
property  :  Hell  p.  Kllis,  15  Cal.  69a 

Ctondwill  may  be  the  subject  of  a 
contract  of  sale :  Camithers  p. 
McMurray,  73  Iowa,  I7.t.  Imt  only 
in  connection  with  the  businesa,  of 
which  it  is  an  incident.  It  cannot 
be  sold  a|Mrt  fnnn  tliat  liusiness, 
cither  by  jmlicial  side,  or  otlierwine. 
A  mortgage  of  tlte  **machiiHrry, 
type,  presses,  cases,  furniture, 
liaper,  forms  and  toola  of  a  news- 
paper cnmpuuy,  together  with  tlie 
gooilwiir*  of  its  Imsincss,  cannot 
he  forvoloMcd  as  to  the  goodwill, 
after  all  tlie  tangible  property 
covered  by  the  iiiurtgagc  has  been 
alietiateil,  worn  «mt,  or  destroyed, 
and  tlie  corporation  lias  become 
consoliilated  with  anotlier  news- 
paper eorporation :  Met.  Natl.  Rk. 
V.  St.  L.  IHspatch  Co.,  j6  Pcd.  Rep. 

712. 

A  misrepresentation  in  rcgnrd  to 
the  goodwill  of  a  Iwsiness  is,  when 
the  two  are  sold  together,  material 
and  fraudulent :  Cruesa  r.  Feasler, 
19  Cal.  23&.    Ami  when  the  con- 
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Xncirorthe  Mil«  of  the  •tock  «k1 
ROodviU  oT  abusincflB  i»  «a  entirety, 
the  tKiidor  cmnnoi  relieve  himself 
ftom  linUUty  for  frand  in  retpevt 
to  the  guodvill  by  proving  the 
Aodi  to  be  woith  the  full  amoant 
paid:  H«rfon  r.  Cramer,  7  Colo. 
4B.V 

If  the  right  conveyed  by  a  mIc 
of  the  gooidwill  of  a  IwaincM  be 
nnlavfnlly  taken  away  and  de- 
Aro}^,  the  law  will  award  a  com- 
petteatkm,  aa  in  case  of  injury  to 
any  other  right;  and  thia  rale  ia 
applicable  to  the  iiaaing  of  an 
attacfaswnt  on  the  atock  in  trade  in 
a  caae  growing  ont  of  the  lale  of 
stock  and  goodwill,  wheretiy  cna- 
tomera  were  kept  away :  Carey  r. 
Gnnniaon  (Iowa),  17  N.  W.  Rep. 
881. 

One  who  haa  paid  for  the  good- 
will of  a  ImsincM  cannot  rccorer 
the  price  paid  on  the  ground  that 
the  goodwill  was  not  TendiMe : 
Bnekin^ham  v.  Watera,  14  C?al.  146. 
Aa  goodwill  can  be  mAA^  it  can 
also  be  mortgaged,  aanigned,  or 
taken  ia  execution,  in  connection, 
of  coQiae^  with  the  iNninciia  to 
which  it  ia  inciiWnt:  Met  Nat*! 
Bk.  r.  St.  L.  I>iii|«tch  Co.,  36  Fed 
Repi  79a;  INHtcr  p.  C«nnra.,  10 
Each.  147 ;  Walker  r.  Mottram,  19 
Ch.  D.  3ss;  HocUion  r.  Oiibonie. 
391^  J-Ch.  (N.  S.)79-  But  not  if 
dependent  aoldy  upon  the  pcnonal 
ikill  of  the  proprietor :  Cooper  v. 
Met.  Board  of  Worka,  15  Ch.  D. 

47». 

II.  SaU  tf  CofdwilLSM  the 
Mde  of  the  goodwUI  of  a  boaineaa 
practically  amouuta  to  giving  up  to 
the  vendee  the  ri|{ht  of  the  old  firm 
to  deal  aa  each  with  ha  old  cna- 


bgr  ila 

•lvaali«CB»  the  only  tenglMe  right 
IhM  the  vendee  aoqnifea  ia  that  of 


hoMing  himaelf  ont  aa  the  sue- 
ctator  of  the  old  finn ;  ami  to  that 
extent  only,  it  wuuUl  arem,  the 
law,  in  the  abarnce  of  apcdal  cir- 
cumstancea,  will  protect  him.  Thit 
ia  m-hat  secma  to  be  meant  by  the 
expreaiion  in  Bradfoid  r.  Peckham, 
9  R.  I.  350,  that  goodwill  ia  the 
goodwill  aa  the  vendor  ufcil  it,  awl 
oidy  coextenaive  with  the  buaincm 
carrieil  on.  Acoorrlingly,  the  mle 
of  a  trade  or  boaineia.  with  the 
goodwill,  dncft  not  prevent  the 
vendor  from  netting  up  again  in  a 
aiinilar  trade  or  buainem,  without 
an  expreia  covenant,  or  frand  in  in- 
ducing the  ^-emlev  or  otheta  to  be- 
lieve that  he  wooM  not  engi^  in 
the  lame  again,  or  the  like :  Cratt- 
well  V.  I«}-e,  17  Vca.  XU ;  Shackle 
r.  Baker,  14  Vea.  468 ;  Churtoo  r. 
Dnoglar,  1  Johns.  (Bng.)  Ch.  174; 
Ikivics  r.  Hoflgson,  ss  Beav.  177 ; 
Rcrgamini  r.  Bantian,  35  La.  An. 
60;  Basnett  r.  rerrival.  s  Allen 
(Masa.),  ii5 ;  Hoxie  r.  Chaney,  143 
Slasa.  S9*:  Bnpp  v.  Over,  3 
Brewst.  (Pa.)  133;  Morean  p. 
Edwanls,  1  Tenn..  Cb.  347 ;  Waih- 
hum  r.  Donrh  (Wia.),  3a  N.  W. 
Rep.  531.  But  though  the  aale  of 
goodwill  docs  not  take  away  the 
vendor's  right  to  engage  in  the 
same  buriness  sgain,  it  does  pre- 
clude him  from  interfering  actively 
with  the  henefiu  and  advantages  of 
the  bttsinem  sold ;  and  he  therefore 
has  no  right  to  hold  himself  out  aa 
the  successor  of  the  old  firm,  or  aa 
continuing  its  business :  Hudson  p. 
Oriiorne,  39  L.  J.  Ch.  (N.  &)  79; 
Dwight  9.  Hamilton,  1 13  Maas.  175 ; 
Smith  p.  Gibba»  44  N.  H.  333; 
Hall*a  App.,  60  Pa.  458.  Nor 
(though  there  ia  some  diflcrence  of 
opinion  on  thto  qncstioo),  haa  he  a 
right  todhfecUy  soUdt  traAe  from 
the  cnatooMffs  of  the  old  ftim; 
although  there  would  acem  to  he 


320 


r.(Ki|nVILL  AS  PAKTXBRSIIIP   l*RUPER-n'. 


m>  mwon  afpiiiiit  hb  doing  w  by 
general  adrertiMiig.  and  he  can  cer- 
tainly ileal  with  them  if  they  come 
vnM>lidt««l:  Gineti  r.  Cooper,  14 
Ch.  I).  S9^  M  modi6cd  by  Lej^ 
gott  V.  Bamrtt,  15  Ch.  D,  306; 
S.  C.  4.^  L.  T.  N.  S.  641 :  Uboa. 
cheie  r.  Dawmn.  13  L.  R.  Bq.  jsa, 
an  ni<iilific(l  by  Walker  P.  Mottram, 
19  Ch.  D.  555.  ami  l^rMO  r.  Pear* 
■on.  17  Ch.  D.  145. 

The  'vemlor  may,  however,  bind 
himMrlf  by  exprcm  covenant  or 
agreement  not  to  enicnice  in  the 
flame  husineMi  ajpiin  within  a  cer- 
'  tHiii  area  or  time ;  and  this  rectric- 
tion,  if  reaflonable,  will  bind  him : 
Howard  r.  Taylor,  90  Ala.  341 ; 
Morgan  r.  Perhamnt,  36  Ohio  St 
517;  Tliompaoa  r.  Andrewa  ^Mich. ) , 
41  X.  W.  Rep.  683.  Rnt  he  may 
en^aKe  in  bnaincM  oataide  of  the 
liniitntion,  or  at  the  expiration  of 
the  time,  awl,  it  haa  been  hcM, 
may  Milicit  hia  ok!  cuftometik 
tliotti^h  thia  hardly  aeema  conaonnnt 
with  MNind  rcanoninK:  Haana  r. 
Andrews,  50  Iowa,  462. 

ConvejrittK,  aa  it  does,  the  exdn- 
Mvc  riKht  of  aaccciwion  to  the  bwd- 
neiM  of  the  old  firm,  the  lale  of  the 
goodwill  carriea  with  it  aa  incidenta 
whatever  ia  necemary  to  effectnale 
that  riKht,  as  the  trade-marka  and 
tnMlc-name  of  the  former  firm : 
I«evy  V.  Walker,  10  Ch.  D.  447; 
8.  C.  (C.  A.).  48  U  J.  Ch.  (N.  8.) 
173;  Caawvll  p.  Ilaxard.  2  N.  Y. 
8uppl.  783:  Drake  v.  Dodaworth, 
4  Kana.  159;  exmirm^  Lewie  r. 
Smith,  8  Pa.  C.  C.  R.  327.  This 
mlc  is- especially  applicable  to 'the 
case  of  a  newspaper.  **  The  good- 
will of  a  newspaper  establishment 
oAi*n  constitutes  iu  1«rxei<  value. 
A  majority  of  the  snbacribers  are 
generally  permanent.  They  become 
attacheil  to  the  paper  on  aoconnt  of 
iu  sentimenta,  whether  political. 


religious,  or  literary,  and  the  ability 
and  energy  with  which  it  is  con- 
ducted. The  habit  of  reading  a 
particular  paper  periodically  seems 
to  stimulate  a  desire  for  its  continu- 
ance. Subscribers,  once  obuined, 
are  permanent  customers,  not  only 
for  the  paper,  but  for  advertising 
and  job  work :  **  Boon  r.  Mom,  70 
N.  Y.  465. 

Tlie  goodwill  which  merely  per- 
tains to  the  place  of  busincca,  how^ 
ever  (whatever  that  may  be^,  does 
not  carr>'  witli  it  the  right  to  use 
the  firm  name :  Morgan  r.  Schuyler, 
79  N.  Y.  49a.  Ami  no  sale  of  good- 
will can  carry  with  it  the  right  to 
use  a  firm  imme,  which  is  the  Indi- 
vidual  name  of  the  vendor,  with- 
out an  express  agreement  to  thsft 
eflect :  Churton  r.  Douglas^  i  Joha^ 
(Kng.)  Ch.  174;  Thynne  r.  Shovf, 
45  Ch.  D.  577 :  Howe  v.  Searing, 
6  Bosw.  (N.  Y.)  354 ;  Vonderbatfk 
r.  Schmkit  (La.).  10  80.  Rep.  615. 
Yet  in  such  a  case  the  vendor, 
though  at  liberty  to  engt^ee  in  bosi- 
nesa  again,  aa  we  ba^-e  seen,  may 
not  use  his  own  name  again  in  ftudi 
a  way  as  to  lead  others  to  believe 
that  his  is  a  cootinuatkm  of  the  old 
busiaew:  Churton  r.  Douglaa, 
sm^ra. 

There  is  no  substantial  dtiferenoe 
between  a  sale  of  goodwill  made  by 
a  trader  himself,  ami  a  forced  sale, 
on  execution  or  b}*  an  assignee; 
and  the  rules  previously  laiil  down 
apply  equally  to  the  latter  claw  of 
sales :  Hudson  r.  Osborne,  39  L.  J. 
Ch.  (N.  8.)  79.  with  perhapa  the 
single  exoeption,  which  seema  to 
be  founded  on  a  true  equity,  that  a 
forced  sale  will  not  preclude  the 
passive  vendor  fima  soliciting  hto 
old  cuatomen,  if  he  egnln  cagagt 
in  busincsa:  Walker  f*.  Mottraoi, 

i9Ch.  asss. 

It  haa  liecn  ruled  that  a  sale  of  a 
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Vu&acn,  witboat  mnj  mention  of 
Sood^ll,  does  not  carrj  the  Utter; 
Vol  that  cm  only  be  true  when 
tlMre  Me  circnnntjuicet  to  show 
that  tbe  evcts  of  the  basincM  only 
weie  included  in  the  sele :  Hcfacrt 
9.  Dupnty.  4t  La.  An.  343 ;  S.  C, 
7  So.  Rep.  s8o ;  Costelto  r.  Bdily, 
»  N.  Y.  SnppL  936;  S.  C.  aff. 
laS  N.  Y.  6flo;  99 N.  B.  Rep.  146. 
The  proper  presumption  would 
teem  to  be  that  the  jcoodwill  is  in- 
dndcd  in  the  sale,  at  least  where 
the  aaseta  are  net  worth  the  price 
paid,  or  where  lists  ofcustomcn 
are  iadnded :  Boon  v.  Moss.  70  N. 
Y.  469.  Bnt  this  reduces  it  to  a 
mere  <|nealson  of  BKt  in  every  case. 
UL  GcodwUi  0/  l\LriH€rthip 
ASrrMM.— The  goodwill  is  an  asset 
of  tbe  paitneiBhip:  Peatherston- 
hauKh  p.  Fenwick,  17  Vca.  398; 
.  HaU  p.  Bamma,  10  Jur.  (N.  &) 
iS\  Reynolds  v.  Bullock,  47  L.  J. 
Oa.  (K.  a)  ril\  S.  C..s>6  \V.  R. 
«78;  l|cil  V.  Ellis,  33  Cal.  690; 
WiUians  r.  Wilson,  4  Sandf.  Ch. 
379;  Bram  &  Iron  Works  Co.  r. 
Vmyvm  (the  principal  case),  lOhio) 
3)  N.  B.  Rep.  88w  In  pnrsnance  of 
tbe  old notionihat  partnciahip waa 
dda  to  joint  tenancy,  it  waa  Ibr^ 
merty  held  hi  Bnghmd  that  it  went 
totheannrlTinic  partner :  Hammond 
V.  Do«Kl>*i  5  Vdk  539;  Crawshay 
r.  CoUina*  15  Vca.  aiS;  Lewis  r, 
LsQidoa,  7  <Mm-  4»*  But  that 
leUc  of  antiquity  is  now  destroyed, 
and  it  is  acknowledged  cttijiwlieie 
that  it  doea  not  sunriiv,  but  forms 
apart  of  tiw  general  assets  of  the 
B^cddeibnrn  r.  Wed^ 
as  Beav.  84;  Smith  r. 
ay  BcBv.  446;  Holden  r. 
RcMaUn,  1  Far*.  Bq.  Cat.  aro; 
DooghMtyr.  VanKoatmnd.  1  HoC 
Ch.<&  And  if  Mc  partner  appro.. 
»riiteite«  HMdliBolntlQnoftbe 
ta  ky  dMlh,  b«  «fll  illlMr  be  en- 


joined from  aa  doing,  or  be  made 
to  account  for  it :  Willett  p.  Blan- 
fiMd,  I  Hare,  353;  RammelabeiY 
p.  Mitchell.  99  Oii^  St  aa.  Bnt  he 
may  retain  it,  upon  payment  of  its 
foil  Talue:  Shepaid  r.  Bogg^  9 
9  Xeh.  957. 

Where  the  partnciahip  is  kept 
secret,  and  the  busincm  conducted 
in  the  name  of  the  accounting 
partner,  there  is  no  goodwill  to 
account  for  (which  goes  to  prove 
the  contention  that  goodwill  de- 
pends veiy  little  on  place) :  Smith 
r.  Wood.  19  K.  Y.  Suppl.  794.  And 
the  same  would  seem  to  be  true 
where  the  boainem  expiree  by  ita 
own  limitation,  or  by  agreement, 
each  partner  ha\iqg  the  rfght  to 
compete  for  the  businem  of  the  old 
firm:  Hall  r.  Hall,  ao  Beav.  139; 
Van  Dyke  r.  Jackaon,  1  B.  D. 
Smith  (N.  Y.),  419:  Lobeck r.  Lee 
(Neb.),  55  N.  W.  Rep.  «9o;  Mna. 
selman*s  App.,  69  Fk.  81 ;  Rke  v, 
Aogell,  73  Ten.  350;  mmtrm^  Bin* 
inger  r.  Chvk,  10  Abb.  (N.  Y. )  Pr. 
(N.  &)  964.  This  rule  may  be 
changed  by  exprem  agfvcment  be- 
tween the  partnera,  either  in  the 
articles  of  partnership,  or  othe^ 
wise :  Turner  p.  Uijor,  3  Giff.  449. 
And  there  are  certain  busincasc%  as 
the  publication  of  a  newspaper,  in 
which  the  goodwill  Is  so  important 
a  factor  in  the  valneof  the  partncfw 
ship  property  that  the  rule  would 
not  justly  apply:  Dayton  p.  Wilkes^ 
17H0W.  (K.  Y.)Pr.sio^ 

Aa  in  other  caaea,  the  aide  of  the 
interest  of  one  partnerin  the  good- 
wOl  of  the  buainem  to  another,  dom 
not  prerent  the  letiring  partner 
from  aetting  up  in  the  aaae  bnai* 
nem;  bnt  It  dom  confer  on  the  pnr> 
chasing  partner  the  cnduaive  i%ht 


of  tbe  old  form,  and  them, 
tiling  pnrtMT  may  not  tearfoUy  do 
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Miy  act  tending  to  miilMd  oUien 
into  the  bcllcr  that  he  k  suds  toe- 
ccuMT,  or  tbat  the  paichuing 
poitncr  h  not :  Smith  p.  Bvcrett, 
17  lle«Y.  446;  LcgBOtt  V,  Barrett, 
15  Ch.  D.  306;  S.  C,  43  L*  T. 
(N.  8.)  641 ;  Cottrell  r.  Beheock 
PriniinK  Pme  %ltg.  Co.,  54  Conn. 
133;  White  V.  Jonea,  i  Alib.  (N. 
Y.)  I*r.  (N.  S.)  338;  Moody  P. 
Thontee,  i  Diiney  (Ohio),  394; 
Williumi  V.  Famnd  (Mich. ),  30  N. 
W.  Rep.  446:  BniH  &  Iron  Worfca 
Co.  V.  Pnyne  (Ohio)  (the  prlndpel 
cete),  33  N.  B.  Rep.  88.  Tbm  Mme 
rule  holde  good  as  to  a  surviYing 
partner:  Dairiea  v.  Hodgaon,  3S 
Beav.  177 ;  Johnaon  9.  Holliday,  a 
l>eG.  J.  &  S.  44^  Bnttheictiring 
partner  may  Mnd  himaeU  not  to 
«n8"8<  ii>  hnaineaa,  or  interfere 
vitli  the  other's  trade :  Dethlefsp. 
Tanmen,  7  Daly  (N.  Y.),  554; 
Hollia  p.  Shafer  (Kana.),  17  Pae. 
Rep.  H6. 

Partners  who  have  sold  ont  their 
interest  in  the  goodwill  of  a  bnai- 
ness  to  a  eo-partner  will  be  re- 
strained from  carrying  on  a  rival 
establishment  nmlcr  a  name  so 
siniilar  to  that  of  the  firstas  to  mis- 
lead and  draw  offbnsinem:  Myers 
V.  Kalamaaoo  Buggy  Co.,  S4  Mich. 
315.  So,  when  two  partnen  had 
sold  to  a  third  their  share  of  the 
property  of  the  partnenhip,  and 
their  interest  in  the  goodwill  of  the 
business,  and  hadagiecd  in  writing 
not  to  do  anything  which  should  in 
any  wise  impair  or  injure  the  said 
interest  in  the  goodwill ;  but  there- 
after engaged  in  the  same  business 
and  competed  with  the  vendee,  but 
did  not  specially  solicit  trade,  it 
was  held  that  an  injunction  would 
issue  to  restrain  them  from  solicit- 
ing, doing,  or  obtaining  bosinem 
Irom  any  of  the  cnatomcn  of  the 
old  firm,  and  horn  doing  anything 


to  impair  or  injute  the  said  inteiesi 
in  the  goodwill :  Angier  v,  Web- 
ber, 14  Allen  (Mass.),  311.  But 
this  is  not  now  law  to  the  eictent 
indicated;  and  upon  the  pieaent 
stete  of  authority  they  could  only 
be  reatrsined  from  soliciting  the  old 
cuslomera,  or  otherwise  acUvely 
impairing  the  value  of  the  good- 
wiU. 

On  a  lull  aied  by  one  of  the  part- 
nera  to  wind  up  the  partnerriiip,  a 
receiver  vrill  be  appointed  to  caity 
on  the  business,  if  necessary  topre- 
aecve  the  goodwill :  Marten  p.  Van 
Schaick,  4  Paige  (N.  Y.),  479- 

As  a  rule,  the  sale  by  one  poitner 
to  another  of  all  the  partnerriiip 
property,  with  the  understanding 
that  the  purchaaing  partner  is  to 
suoeeed  to  the  businem  of  the  old 
fim,  csrries  with  it  the  goodwill 
aa  an  incident:  Bram  ft  Iron 
Works  Co.  p.  l*ayne  (Ohio)  (the 
principal  caae),  33  N.  R.  Rep.  88. 
The  firm  name,  being  put  of  the 
goodwttl.  passes  by  a  sale  thereof, 
and  beeomea  the  exdnaive  pcopeity 
of  the  purchasing  partner :  Buvck- 
hardt  v,  Burckhardt,  4«  Ohio  St 
474;  BrsH  9t  Iron  Works  Co.  p. 
Pajme  (Ohio),  n^nr. 

These  rules  do  not  always  hold 
good,  however,  and  are  largely  de- 


p.  Denicke,  is  Abb.  (N.  Y.),  Pr. 
(N.  B.)  93-;   Howe  p.  Seariqg,  6 
Bosw.  (N.  Y.)  334:   A-  C,  10  Abb.« 
(N.Y.)Pr.  364. 

One  partner  can  bind  the  other 
by  a  sale  of  the  goodwill,  as  of  any 
other  item  of  paitncnhip  property : 
Moreaa  p.  Bdwaida,  a  Teun.  Ch. 
347. 

IV.  /is  Ki/M.— The  value  of  the 
goodwill  of  a  business,  of  ooutm, 
cannot  be  shown  with  cettainty: 
Burckhardt  p.  Burckhaidt,  4a  OUo^ 
8t  474-    It  ia  dependcat  upon  the 
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htdatm  it  wpwMcnto:    Byrne  r.  enRagiiiK  In   the  Maw  bii— i 

SteMit.  iM  P»- 45°^    And  te  to  be  RunmcUiljcnc  vt.  MMckell,  a»  Ohle^ 

culcntotrd  by  cttlniiUng  every  ed-  8t.  sa.    In  one  mm,  H  «■•  eHiMtd 

vanlmt  Mcinvd  bj  Mccccdiag  to  at  one  year**  enraft  net  peoili: 

ibt  bwiiw>  wUliont  lefetenee  to  MeUetrii  v.  Keen,  it  Beer.  4S}. 
tin  enclnelon  of  any  pcnon  from  R.  D.  Bw 
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iDiToa-iit-CHisr, 

PRANK  P.  PRICHARD,  BlQ.. 

AMbtcd  by 

^MAM.  C.  BiKinCV,        CHAS.  C  ToWKtlCIID,        H.  OORDOK  McCOOCH, 

FRAMcta  H.  BoHunr,  Ouvrr  Bovcs  Jvoaoit. 


AViuioTii  V,  Hek^cl.*    Supreme  Court  op  PEsncsvLVASciA. 


I.  A  lawaid  offered  for  the  proaccntion  and  conviction  of  petaont  who 
>i«&itc  any  of  the  atatntca  afiinat  bribery  or  corraptioa  at  eicctJona,  b 
turned  by  piocnriwg  the  proatcatioo,  folloarcd  by  a  pica  of  not  gailty,  of 
•  tax  collector  who  iMtte«l  ialne  Ux-raceipta.  The  ftct  that  aentence  waa 
»*iHnnikJ  ia  not  uMterial,  the  word  conviction  being  conatraed  in  Ita 
popniar  and  not  iu  technical  wnae. 

a.  It  ia  not  againat  pnblic  policy  to  offer  a  lewaid  for  the  conviction  of 
^Banana  theieaAcr  eommitted  againat  election  lawa,  nor  b  anch  a  eontrar t 
^vithootcomiilerBtion,  if  acted  on  in  good  faith.  The  4mm  >^«r  of  anch 
•  tianaaction,  where  the  cviilcnce  b  oooflicting  aa  to  whether  or  not  the 
.  Plafaiaff  indttoed  the  conmiaaion  of  the  crime  in  order  to  prooue  the 
vtweid,  b  for  the  jnry. 

3.  When  defendant,  aa  chairman  of  a  atafte  political  eommlttee.  algned 
•adpablialMd  anoffer  of  lewatd  fortheeomrlctioa  of  pcnona  whoihoold 
violate  the  election  laws,  and  aabaeqnently,  at  a  public  meeting,  declared 
(lui  he  had  liooo  to  pay  ibr  anch  a  conviction,  the  qneation  aa  to  hb 
pcnonal  liaUUty  on  the  offler  b  for  the  Jnry. 

RKWAana. 

L  HmgikeCaminKiisForm^d.^  ennmcraledin  theoffier,bcloMgato 

A  itwaid,  which  b  a  promiae,  made  the  claaa  of  conditional  cootfadak 

imlly  by  pnblic  ad^ertieement,  and  no  liability  ariaea  opon  it  antil 

«ithartoaparticalarpeiaonorper*  It  b  made  complete  by  aooeptaaea 

aoai^  or  to  any  or  all  pciaona,  to  and  peifocmaace  of  ita  conditiona. 

payaeartainanmof  money  to  one  Mo  apodal  form  b  neeeaaary  to 

idb  win  perform  certain  aervkm  the  validity  of  anch  a  contaMt    In 

■Beportadltti51Ph.Bt.aoo;  31W.  N.CC37;  >SAtLRap.8& 
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fact,  rvwanlfi  are  umiaUy  olleftd  by 
pttlilic  mhTrtiiiemi'iit,  m  muI  above, 
cither  by  mcanii  of  newi^Miiim  or 
of  hamlliillii ;  biit  an  Mich  an  offer 
«ccm«  to  create  a  contract  at  com- 
mon law,  and  not  one  wHhin  the 
Statute  of  rrauda,  thete  would  Meni 
lo  tjc  no  rcaaon  why  it  may  not 
lie  e«|uii11y  valid  if  merely  a  verbal 
oir«rr :  Hymea  r.  WillianWi  i  Moore, 
I*.  C.  (U.  S.)  154 :  Rcif  r.  I*niice.  55 
Win.  496 ;  S.  C.  43  Am.  Rep.  731. 

When  once  communicaletl  to  the 
public,  the  contract  ia  complete 
upon  the  compliance  of  any  one 
with  its  terms  And  the  oIKaror  ia 
liolile  upon  it :  llrigi;*s  Caae,  15  Ct 
of  CI.  4H ;  McLcod  f.  Meade,  77  Cal. 
87  :  S.  C.  19  I'M.  Rep.  189 ;  Pier- 
son  V.  Moffch,  8a  K.  V.  50a.  It  ia 
not  nccemary  tliat  the  one  who  ac- 
cepts and  acts  npon  the  offer  should 
give  the  offeror  notice  of  hi*  inten- 
tion so  to  do :  Ilaraon  r.  Pike,  16 
Ind.  140;  Rcif  V,  Pdge,  55  Wis. 
496 ;  S.  C.  4>  Am.  Rep.  731. 

The  offeror  need  not  be  person- 
ally interested  in  the  matter  con- 
cerning which  the  rewanl  is  offered: 
Punnan  f.  Parke,  21  N.  J.  L.  31a 
An  afcent  may  offer  a  reasonable  ic- 
wanl  for  the  recovery  of  property 
lielofiginK  to  his  principal ;  and  if 
he  offer  an  excessive  one,  the  per^ 
son  wlio  receives  the  )iropeny  may 
recover  a  reasonable  sum  as  com- 
pensation :  Gibb*s  Case,  14  Ct.  of 
CI.  544.  The  bnrsesucs  of  a  bor- 
ouRh  may  Uwfnlly  offer  a  lewaid 
for  the  detection  and  pnniahnient 
of  a  criminal,  as  it  is  really  the  slate 
acting  through  them :  Doroui^  of 
York  p,  PoTKht,  13  Pil  St  391. 
But  the  officers  of  a  town  (in  New 
England)  cannot  do  so:  Oak  r. 
Berwick,  51  Me.  174 ;  Abel  r.  Pem- 
broke. 61  N.  U.  357.  Nor  of  a 
county  In  Oregon:  Monntaia  9, 
Multnomah  Ca.  16  Oreg.  179 ;  8. 


C.  18  Am.  Rep.  4^  But  an  oiier 
of  a  reward,  mailc  by  the  mayor,, 
will  Mnd  the  town,  if  ntilled  by 
the  city  council,  which  represents 
the  whole  body  of  the  inhabiUnU : 
Crowshaw  r.  Roxbnry,  7  Gisy 
(Mass.),  374. 

These  cases  depend  on  local  laws, 
however,  and  it  ia  reasonably  cer^ 
Uin  that  in  most  of  the  United 
Smtes,  municipal  corporaticms  can 
offer  rewards  for  the  arrest  and  * 
punishment  of  criniinala,  and  for 
other  matters  of  public  concern. 

Tlie  oflcror  may  prescribe  any 
ODCiditions  be  pleases:  Ar|iis  r. 
Conner,  43  Ark.  337.  And  may 
withdnw  his  offer  at  any  time  be- 
fore performance :  R3'er  p.  Stock- 
well,  14  Cat.  134 :  Biggert  F.  Owen, 
79  Ga.  658;  S.  C.  5  &  K.  Rep.  193; 
Shney  v.  U.  S..  t  Otto  (91  U.  8.) 
73.    But  if  the  offer  stands  and  its 


it  makea  no  dilierence  that  the  re- 
snlts  do  not  meet  the  private  expec- 
tations of  the  offeror.  His  secret 
motives  form  no  part  of  the  eon- 
tnct :  Kasbing  r.  Morris*  71  Tex. 
384 ;  &  C.  9  S.  W.  Rep.  739. 
.  The  offer  nectl  not  in  all  eases  be 
actually  communicated  lo  the  pub- 
lic. It  would  seem  to  be  sufficient 
if  it  lie  published  where  the  public 
might  have  access  to  it.  Thni^ 
when  the  governor  officially  signed 
a  tiroclamation  offering  a  reward 
for  the  apprehension  and  delivery 
to  the  proper  jailer  of  a  fugitive 
from  justice,  and  it  was  entered  on 
the  executive  journal,  the  offer  wa» 
held  complete  without  further  pub- 
lication :  Auditor  v.  Ballard,  9  Bush. 
(Ky.)  »7* :  S-  C.  13  Am.  Rep.  7aiL 
Such  an  offer,  when  acted  upon, 
is  not  a  KMdum  /k/«m.  The  per- 
formance of  its  conditions  is  a  good 
considemtiott :  Ryer  k  StockwdU 
14  Gal.  134 ;  Janvria  v,  Bxtler.  48 
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V.  U.  ft^;  Vvmaa  9.  FUfke.  si  K. 
1.  L.  31a. 

Uka  BMislcd  qveation  mhctbcr 
oriMlH  U  cMentwl  that  tbc  per- 
fbrawoce  of  the  iiemicM  ■honld  he 
■Mde  with  a  knowledge  of  the  of- 
fer and  with  a  view  to  obuining 
theicwaid.    Soae  caaca  have  held 
that  then  are  ewential,  as  without 
them  there  can  he  no  matnalitv 
bctweea   the  patHea:    Hewitt   p. 
Aadenoo,  $6  OO.  476:  S.  C  j8 
Am.  Rep.  65:  Chic.  &  Alton  R.R. 
r.  Scfaring.  16  111.  ^pp.  181 ;  Lee  p. 
Trwtcefl^   7  Daaa  (Kjr.)  aR»  (bat 
■ec   Auditor   r.    Ballaid,    iti/ra); 
Formaa  r.  Parke,  ai  N.  J.  !«.  310 ; 
PUeh  p.  Soedaher.  38  N.  Y.  248; 
Howlaad  p.  Loamla.  31  N.  Y.  6a| ; 
&  C  10  Am.  Rep.  654*    B«>t  wv* 
cral  well-€00«dcrcd  caaea  hold  that 
■eitbcr  kaewlediee  nor  inteation  is 
isaaBtiaf ;  and  that  h  is  mfCcient, 
if    the   aenrioea  be   in    fact  per* 
fBcaaed :  Williams  v,  Carwardine, 
4  R.  ft  Ad.  6ai ;  &  C.  s  C.  &  P. 
566;  dUwoar.  Proctor.  64  U  T. 
K.  SI.S94:S-C.7T.L.R.462:  55 
J.  P.  616:  Rajde  V.  Smith,  4  lloast 
(lieL)  a93:  nawkins  r.  Sapping- 
too.    a6   Ind.    199.    "Would  the. 
bencit  to  the  State  be  diminished 
bjadiseovef^of  the  lact  that  ap<> 
pellce.  inatcadof  acting  from  mer* 
cenaiy  notsrcat  had  been  actuated 
Bslcly  bgr  a  derfie  to  prerent  the 
escape  of  a  fogitSTe  and  to  brinic  A 
felon  to  trial  ?** :  Anditor  v.  Bal- 
kid, 9  Bush.  (Ky.)  57>:  S.C.  ij 
Am.   RepL    7a&    On    strict  legsl 
principles,   perhaps^     the   former 
opinkin  lathe  better;  but  the  man, 
who  ancsts  a  criminal,  or  recovers 
Molen  property,  has  certainly  some 
e^ity  to  the  rewaid  oaneied,  which 
conrta  that  proccod  on  ei|uitabk 
prindplca  ongbt  to  leapccL 

The  offer  of  a  reward  k  not  of 
nnUniiled  dnmtioo.  It  k  Rood  only 

IS 


Cora  reaMuable  time.  In  Lorin^ 
r.  Boston,  7  Mete  1  Mam. )  4^9,  k% 
was  held  to  ha^-e  expired  after  th« 
kpse  of  three  yeaia  and  eigkR 
months ;  but  in  Re  Kelly,  39  Conn. 
I59»  it  was  hehl  that  the  oOcr  warn 
not  baned  by  the  kpse  of  nearljr 
three  years,  but  held  ROod  until  th» 
statute  of  limitationa  had  mm 
ai^ainst  the  crime. 

It  k  not  aKainat  public  policy  tia 
ofler  a  rewanl  for  the  detection  and 
conviction  of  future  offenses :  Wi]« 
moth  t\  Hensel  (the  principal 
case),  151  Pa.  St.  aoi>:  S.  C.  31  W. 
N.  C.  a37 ;  as  AU.  Rep.  86. 

II.  iVr/orm^nfr  0/  Comditiont^ 
—Before  one  is  entitleil  to  a  ro* 
wanl,  he  must  show  that  he  ban 
fully  complied  with  the  conditionn 
of  the  offer :  Arms  r.  Conner.  43 
Ark.  337 ;  Nail  r.  Proctor,  3  Mete. 
(Ky.)  447 :  GoldshorouRh  r.  Cradie; 
a8  Md.  477 :  Com.  r.  Etlwank,  10 
Phik.  (pa.)  ats:  Shuey  r.  U.  &, 
a  Otto  (9a  r.  S.)  73:  Jones  v. 
Phamix  Bank,  8  N.  Y.  aa8.  A  in. 
wanl  for  information  that  will  lead 
to  the  arrest  and  conviction  of  a 
criminal  k  not  earned  until  the 
trial  and  conviction  are  bfouRht 
about :  Ryer  r.  StockwelU  14  CaL 
134.  When  an  arrest  k  the  conse* 
quenoe  of  the  criminal's  snrrendcv^ 
iuR  himself  to  justice,  the  one  whp 
arrests  him  on  such  surrender  can* 
not  claim  a  reward  oflered  fisr  in- 
formation leading  to  hk  conviction : 
Bent  :*.  Tnion  Bank,  4  C.  P.  D.  1. 
So,  when  a  reward  area  offered  for 
the  arrest  of  a  fugitive  and  hk  de- 
livery to  a  certain  jail,  and  A.  ar> 
rested  him  and  delivered  him  to  a 
magistrate,  by  whom  he  was  put  in 
the  custody  of  a  constable,  where 
he  remained  until  he  was  triad  and 
acquitted,  H  waa  hdd  that  A.  had 
not  earned  the  reward :  danton  p. 
Young,  11  Rich.  (&  C.  L.)  546.    A 
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mere  inparting  of  information  or 
■upicion  will  not  cam  a  reward  o^ 
fered  for  an  arrest  ami  conviction : 
Burke  v.  Wells,  ParKo  &  Co.,  50 
Cal.,  aifL  Informatioo  gaincfl  by 
one  not  cntitlvvl  to  claim  a  rewaid 
(a  public  officer),  and  tiy  him  com- 
municated to  another,  on  whoae 
advice  the  criminal  confewaed  to 
him  and  the  officer  together,  and  a 
conviction  waa  had  on  that  oonfea- 
aion,  was  held  not  to  entitle  aoch 
pctaon  to  the  reward :  Dunham  r. 
SlockbridKe.  153  Maaa.  233.  In- 
formation, which  merely  tends  to 
create  suspicicm,  without  enough  to 
juNlify  tlie  arrest  of  the  suspect, 
will  not  entitle  to  a  rewai^l  oflTcred 
for  the  arrest  of  the  olTemler: 
Austin  v»  Supervisors.  34  Wis.  379. 
W  /oriion  the  claimant  cannot 
recover,  if  the  necessary*  services, 
or  a  part  of  them,  were  not,  in 
lact,  performeil  by  him:  Sander- 
son r.  Lane,  43  Ma  App.  158; 
County  of  Juniata  v,  McDonald, 
isa  Pa.  SL  IIS ;  &  C.  15  Atl.  Rep. 
696;  Adair  p.  Cooper,  23  Tex.  548, 
or  were  performed  without  any  in- 
tention of  chiiming  the  reward: 
Pallich  V.  Barber,  1  M.  &S.  106.  A 
reward  for  information  that  will  lead 
to  arrest  and  conviction,  docs  not 
intend  information  given  in  casual 
conversation,  but  such  aa  is  given 
with  a  view  to  its  being  acted  on, 
either  to  the  perMU  offering  the 
rewartl,  or  his  agent,  or  to  an  offi- 
cer with  authority  to  anvst ;  not  to 
a  thinl  |ierKm  wilh  no  duty  or  in- 
tenmt  in  tlie  i»rvmlscs:  I^ockhart 
V,  Bamanl,  r4  M.  A  W.  674.  When 
a  **  lilieral  reward  *'  was  oflered  for 
information  leading  to  the  arrest  of 
a  fugitive  from  Justieeand  a  speci- 
fic anm  for  his  arrest,  the  "  libenl 
reward*'  was  held  due  upon  the 
giving  of  the  informatioo  required, 
but  not  the  specific  sum,  unless  the 


arrest  was  In  foct  made  by  the 
claimant  or  his  agents:  Shuey  r. 
U.  S..  1  Otto  (9a  U.  8.)  73- 

The  ser\*iccs  must  be  performed 
in  good  faith;  an  unaothoriMd 
arrest  of  a  <lefcn«lant  out  on  bail 
will  not  earn  a  ren-ard :  Marking 
r.  Needy,  8  Bosh.  (Ky.)  aa.  Are- 
ward  ia  not  earned  l>y  an  arrest  of 
runaways,  if  the  claimant  knew 
they  were  rrtuming:  Goldsb»' 
rough  f.  Crsilie,  a8  Md.  477-  One 
who  amisu  In  the  csespc  of  a  pii^ 
oner,  ami  withholds  that  fact  can- 
not recft\-er  a  rcm-arrl  for  informa- 
tion leading  to  his  recapture :  llaa* 
san  r.  Doe,  38  Me.  45.  So,  one 
who  actually  ai«U  in  concealing 
ami  maintaining  a  fugitive,  and 
finally  surrenders  hipi  on  an  ex- 
press agieemvnt  with  him  that  he 
sliould  lie  given  a  portion  of  the 
sum  received  as  a  lewanl,  is  not 
entitled  to  it :  Bledsoe  r.  Jackson, 
4  SncecL  (Tenn. )  439.  And  an  in- 
A>rmer  cannot  recover  a  reward  for 
recovery  of  stolen  goods,  if  he  had 
them  in  nis  possession,  knowing 
them  to  be  stolen,  or  was,  in  any 
way,  connected  w^th  the  felony: 
Jenkins  r.  Kelren,  la  Cmy  (MasSb) 
330.  But  it  would  seem  that  a  re- 
ceiver can  recover  a  reward  for  in- 
formation leading  to  the  arfcst  of 
the  thieves :  Tamer  r.  Walker,  6 
R&S.87i:S.C  IL.R.Q.  B. 
641 ;  AflT.,  a  U  R.  Q.  B.  341 ;  8  B. 
8l  8.  314.  Where  the  evidence  is 
conflicting  as  to  whether  or  not 
tlie  plaintiff  proenreil  the  commis- 
sion of  the  crime  with  a  view  to 
olitaining  the  rewaid,  the  qncstfoa 
of  hia  good  foith  Is  for  the  Jury : 
Wilmoth  r.  Hensel  (the  principal 
CMC),  131  Pa.  St  300  :S.  C  31 W.  N. 
C.  337 ;  35  Atl.  Rep.  88. 

Aoeordittg  to  one  case,  a  nwaid 
olsered  for  the  arrest  of  two  persona 
ia  not  recoverable  >rv  immU  on  the 
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ofenc:  RlAtn  r.  Vac.  Bxp, 

C».  {T«x  u  6  S,  W.  Rep.  679^     But 

ttts  nalc  irotild  hanlly  extni«l  to 

Cie  fir  of  \oA  or  »tolcn*  property, 

texirvr  «C  ttic  cogent  mnoning  in 

^rMinao  r.  PnRicr,  6  Miwt.  344. 

«li«re    m  rrvsrd  biMt  licen  olTcred 

^  %be   twwtcry  of  •  pnircl  of  lost 

Wklttll*.  toA  ttic  coart  heM  the 

fiatWr  oC  part  entitled  to  11  /n>  /tf  «/(9 

icwsird.     "Any  otbcr  coin^flenition 

*"<»W  be  eztrenely  mtacliievoiu  in 

^«  «flr«ct%  and  wovM  in  nwA  cvc* 

*"*"^  to  convert  M  honest  fimler  of 

^^  ^^  stolen  property  into  ■  rramln- 

r*^  goncwJerof  it.    For  when  nn 

^"•^^  Man  in  low  cirmnixtancea, 

JJ^****«Rol  \ty  an   Mlvrrti?«fnent 

1^*.  ^^t  in  the  preimt  cime,  Mid 

jJ^^*»IC  fmtowcd  his  time  ami  labor 

ij^^«thlBf  for  ami  rmtoring  lost 

S^|^*»ty.thall  find  that,  liy  acd- 

.  p^^!!^^'  pieirioos  frand,  part  of  the 

jjl^^^r  has  disappeatvd,  and  that 

t^^2^  his  diligence  and  fidelity  ate 

1^^*^  vhofly  withont  rewaid,  the 

h^  '^^^tion  tn  convert  the  whole  to 

i^^l^^^  ose  might  be  too  strong  to 

%^^^S  for  in  HMSt  cases  a  detection 

It^**^  (ediificnlt,  if  not  imposaiblc. 

t^^^thcreldie  for  the  interest  of 

1^^^  ^^er,  and  certainly  tends  to 

t^^*^  the  faitegrity  of  the  finder, 

t^^     Whenever  nny  proportion  of 

^J^Xj|ieiiy  is  fennd  and  actually 

a^^.  ^o  donht  of  the  iaithftilneas 

^^Otcgrity  of  the  finder,  this 

j^^^l^^^^bonld  hsTC  snch  part  of  the 

^T??^  which  may  have  been  of- 

^[^^wai  be  proportionate  to  the 

^^y^y  so  lestorcd.'* 

^^^  •  reward  offered  for  the  re- 

^^•^  "lost"  ptoperty  cannot  be 

^^*«t«d  If  it  waa  not  in  fact  lest 

^^tegdicflteof  theword.    If 

^^idteg  with  a  bonh  accidcnt- 

y  htm  Ui  pockcCbook  00  a 

^b  the 


pnMishes  an  advertiseuient  descrilK 
ing  it  as  lost  and  promising  a  re- 
ymn\  for  its  return,  another  who* 
while  dciding  at  the  hank,  discovctji 
and  Ukes  it  b  not  entitled  to  the 
rvwsid,  as  it  was  never  lost  in  the 
C}v  of  the  law,  being  in  the  custody 
of  the  bank  :  Kincai«l  r.  Raton,  9S 
Mass.  139. 

It  b  not  necessary,  in  onler  t9 
earn  a  reward,  that  its  conditions 
lie  literally  cnmpliol  with ;  a  sub- 
stantial compliance  b  all  that  b 
rcqnire<l.  If  a  criminal,  arrested 
on  sosiiicion.  aftcrwar^b  confesses, 
such  conftrfision  will  entitle  the  one 
who  srcnrvd  It  ti*  a  rewani  oflfered 
for  procuring  infurmation :  Smith 
V.  Moore,  1  C.  R.  4>\  When  a  re- 
ward was  olFcred  fur  the  d«:li\-er>'  of 
sn  escnfied  prisoner  at  a  certain 
place,  and  two  persons  arrested  him 
and  were  taking  him  tliith^.  wliea 
they  were  interrepted,  and  the  pris- 
oner demanded  of  them  by  the 
sherilTof  the  county  in  which  they 
then  were,  to  whom  they  sorren- 
dcrcd  him,  giving  notice  thnt  they 
claimed  the  reward,  it  was  held 
that  they  ha«l  earned  it :  Stone  r. 
Dysert.  ao  Kaos.  193.  So^  where 
conviction  b  a  condition  of  the  rc» 
wani,  the  latter  b  earned,  though 
the  oonviction  b  prevented  by  the 
dismissal  of  the  indictment  at  the 
instance  and  request  of  an  attorney 
employed  by  the  offeror  to  prose- 
cute :  R.  R.  r.  Gooilnight,  10  Bush. 
(Ky.)  $$» ;  S.  C.  19  Am.  Rep.  to; 
thcmgh  an  onlcr  is  procured  arrest- 
ing judgment,  or  discharging  the 
prisoner,  after  •  ver«lict  of  guilty : 
Buckley  r.  Schwartx,  83  Wis.  104  ; 
S.  C.  53  ^f-  W.  Rcpi  511:  or 
though  the  verdict  of  guilty  io 
followed  by  a  suspension  of  judg- 
ment: William's  Case,  is  Ct 
of  CI.  I9>:  Wilmoth  r.  Hcnsel 
(the  priodpnl  case),   i$i   Pu.  St. 
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joo;  S.  C.  31  W.  N.  C.  237;  as 
All.  Rep.  861 

A  rewanl  w  Mrnecl  when  the 
XUtUy  iicTMHi  in  pointcil  out,  tliougli 
he  hnd  nn  acoomplice :  Gilkey  r*. 
]i.iik-.v,  1  lUrr.  (Del.)  359;  when 
Uic  criminal  is  con%*ktc4,  thonigh 
the  coiiTktion  could  not  \ukvt  licen 
hml  withoui  hit  own  confeiNion: 
Crnwuhaw  v.  Roxbar>'«  7  Gny 
(MaM.)  374;  and  a  reward  for 
** detection**  i«  earned  by  inHng 
information  that  tead.^  thereto: 
Hrcnnan  r.  lIofT,  1  Hilt.  (N.  Y.) 
151 :  IkMc  p.  Ilyer.  9  Allen  (Mam. ) 
J5I. 

Tliv  tervicc*  need  not  be  per- 
formed  in  penon ;  they  may  be 
perfurmefl  through  an  agent:  Co. 
of  MontKumery  r.  Kotiinnon.  85  111. 
174;  rruitt  V.  Miller,  3  Ind.  16; 
.ind  wlien  information  it  re«|uircd, 
it  need  not  lie  ip^'en  to  the  oderor. 
It  Lh  Miflkient  if  it  lie  given  to  one 
with  authority  to  receive  and  act  on 
it :  LancaNter  v,  WaUh.  4  M  Jk  W.  16. 

III.  U'ko  is  /imiiUot  to  Rm^nf, 
— Thia  depemU,  in  the  firxt  in- 
«tanoe,  on  the  wonUng  of  the  offer. 
At  the  offeror  may  jiaiicribc  what 
temit  he  pkatet,  he  may  ivttrict 
hit  offer  to  a  particular  data  of 
pertont*  or  lo  a  particular  perton. 
But  even  in  tuch  a  catc  it  hat  been 
Iwld  that  one  not  witliin  tlic  termt 
of  the  offer  may  liecome  entitled  to 
the  reward,  if  hit  acrriccii  are  ae- 
ceptcd  ami  made  ujie  of  by  the 
offeror :  Dank  v.  Hart,  55  111.  6a. 

When  the  offer  it  general,  how* 
e\-er,  anyone  (with  one  exception, 
to  be  noted  hereafter)  may  pcifoiia 
the  tervicct  rec|uircd,  and  to  become 
entitled  to  the  reward :  Cnmmingi 
:'.  Gann,  5a  Pa.  St  484-  I^  more 
than  one  do  to,  the  fimt  only  it 
entitled  to  it :  Lancatter  v,  Walth, 
4  M.  &  W.  16.  See  Tliatcher  v. 
F.ngland,  3  C.  B.  254.     One  wliu 


attixtt  another  in  performing  the 
tervicet  cannot  rcco^-er  a  pro|ior- 
tionatc  part  of  the  reward  without 
an  exprctt  promi>e  to  thare  it  vHh 
him:  Stroud  :•.  Garrison,  34  Ark. 
S3.  But  leveral  pemont  may  make 
an  agreement  to  apportion  a  rnFanl. 
when  recot-ercd,  bet>%-centbem,  and 
in  tuch  a  cate  one  who  receivet  the 
m-liole  rewanl  %rill  l)e  liable  toeadi  of 
the  othen  for  hit  proportion,  in  an 
action  for  money  hml  and  received: 
Dawton  r.  Gurley,  aa  Ark.  381. 

The  owner  of  a  ttolen  horte.  who 
purmivt  and  cnpturct  the  thief,  it , 
entitlcil  to  the  ttatutory  rewanl 
given  I))'  AcU  IVnna.,  McU.  15. 
18a I  (I*.  L.  90):  Co.  of  Butler  r. 
I^cibold,  107  l>a.  407.  An  empki}-iS 
of  a  railroad  company  may  car»  a 
general  rewanl  offcrcti  by  it :  Chic. 
Hl  Alton  R.  R.  Co.  v.  Sebring.  16 
111.  App.  iSi ;  and  an  infant  wfK» 
perfomtt  the  required  tervicct  may 
maintain  an  NcUon  to  recowr  the 
rewanl  on  attaining  hit  foajoHty : 
Morrit  r.  KuMling  (Tex. ),  13  S.  W. 
Rep.  aa6. 

Tlie  excefition  to  the  rule  that 
anyone  who  pvrfonnt  the  tervicet 
required  may  earn  a  genctal  reward 
it,  that  a  public  officer  nmy  not  do 
to  when  the  tervicet  lie  in  tha  line 
of  hit  duty.  Any  offer  to  coinpen- 
tate  him  fbr  doing  that  duty  It 
againtt  publie  policy,  and  void; 
and  hit  performance  of  th#  tenrioet 
createt  no  contrtct  between  him 
and  the  offeror :  R.  R.  r.  Grtflon, 
51  Ark.  s^:  8.  C  II  8.  W.  Rep. 
70a ;  Re  Ruttell,  31  Coon.  S77 :  & 
C.  50  Am.  Rep.  33 ;  Meant  r.  Hcn- 
derdiott,  a4  Iowa  79.  Tlib  rule  bat 
been  applied  to  conttabtet:  Hay- 
den  r.  Souger,  36  Ind.  4a;  &  C  a6 
Am.  Rep.  1 ;  Exp.  Gore,  37  Mitt, 
as  I :  Smitli  x\  Wliilldtn,  10  Pa.  ^t. 
39:  Gilmore  x\  Ix-wit.  iaOhi««,  aKi; 
policemen :  Kick  :*.  Merry,  93  Mo. 
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7i;TVoniUm  r.  Mo.  P*c.  Ry.,  4a 
^  A|«f».  5H :  Rhenrts :  Rn  r. 
***ai.  s  li«iil3r  (Ohio).  !«;  tttam- 
'*'«•.  Temple,  b  Unmph.  (Tenn.)» 
"i*«  ^c^anty  AcriOs:  Warner  r. 
?***  ■-•  MinB.4K7:  chiefrof  po. 
"*:  l^jr  r.  Im.  Co..  i6Minii.4C«: 
'^J*****!!:  IH»l  r.  Ronton.  5  Cuah. 
v"^*-^  *ao;  cMlonw oflScen :  Il»- 
"HV*-  •^wwi  5  Allen.  {yium.)35»: 
^^1^1  nLu*  of  Ihe  poor :  Ring  p. 
IWii.),  31  N.  W.  Rep.  far 


^l^^^ptivrte  pcrmm,  who  applies 


•**'*  leoeivea  front  •  thefUT  a 
^^^n  and  special  depntalion  to 
^1^*  f^tive  from  jw«ice.  bc- 
j^*  •  deputy  theteby,  and  can- 
,/^^a«tr  a  reward  for  the  anot : 


jl^^.™^t  r.  Caldwell,  70  N.  C.  ijo. 
q|lJ^  titt  warrant  was  illeffil,  or 
ii-.g^_^*Mt  conferred  on  ntni  no 
^Z^**^ty  to  HMke  the  armt.  he 
)[^^^<tlclrinitlicfewanl:  Hayden 
lLr^^^cr,56Ind.  43;  8.C.a6Am. 

^     ^^  eaccption  tloea  not  apply, 

^,  nbeie  tne   flcrrices  afe 

^  of  tiM  officer**  line  of  dnty : 

q'T^^^mI  r.  Da^-idnn,   11  Ad.  & 

g^^^  M  wbtn  a  foicititv  from 

eg^^^^ta  ia  ancalcd  witbont  pto- 

H^^^  an  officer  of  another  State : 

;;^llp.Qnaflea,A5Ala.544.  Or 

.j,|/*^l>y  an   officer  of    another 

?*^  :  Davis  r.  Mnnaon,  43  Vt 
•»r ^ 


^  C.  5 


315- 


Am.  Rep. 

_    nporarily  m  . 

^  ^^^t  act  in  the  line  of  iiindnty 

^**^^ti«g  eridence  to  <:onvict  a 

^*^^:  Smith  r.  Moote.  1  C  K 

?*  .  ttianopBftof  the  dntyof  a 

^*^>pal  officer  to  kave  hia  dtj 

^f^l^uty.  and  proaecnte  an  ol- 

1?^  In  another  coonty :  Bronne- 

r*t ».  Cohnn.  no  Xnd.  169:  Sw 

Tj^XaRcp.99.     Itianolthe 

^'y  ^  an  officer  to  SMko  an  ap- 

!^«itta«tn»nBClbr  an 

is  hla-vicw,  ( 


withuot  legal  complaim 
against  the  party  arrestetl :  Kasl- 
ing  p.  Morris,  71  Tex.  5ii| ;  S.  C. 
9  8.  W.  Rep.  739;  RnasHl  p. 
Stewart,  44  Vt  17a  80.  when  a 
sheriff  of  a  county  in  New  York 
pursocvia  fugitive  lo  Illinois,  and 
there  arrcstol  him  under  a  ie<iui>i- 
tion.  it  was  held  that  he  did  not  re- 
ceive ptocess  ia  niinoia  aa  sheriff, 
that  he  nuide  the  anuat  aaa  private 
citiwn.  that  the  ftct  that  he  was 
sheriff,  or  that  the  rrquisition  de- 
scribed him  as  such,  added  nothing 
to  his  authority,  and  that  hr  waa> 
entitled  to  the  reward :  Givgg  p. 
Pleice,  53  Barb.  (N.  Y.)  387.  But 
aec  Malpam  p.  Caldwell,  70  N.  C. 
130.  And,  similarty,  a  fiieman 
can  recover  a  reward  for  wtcuing 
a  boily  from  a  burning  building,  aa 
it  is  no  part  of  hia  duty  to  risk  his 
life  hi  the  service:  Reif  p.  Paigv, 
53  Wis.  496 ;  8.  C.  4a  Am.  Repu 

73". 

A  reward  for  the  arreat  of  **  any 
one  who  has  killed  another,  and  ia 
fleeing  or  atlrmpting  to  flee  before 
arreK  **  is  earned  by  a  private  per- 
son, who  arrests  a  criminal  who 
has  esespol  from  arreat  by  another  . 
private  penon  :  Wilson  p.  Wallace, 
tf4Miss.i3:&C88o.  Rep.  ia8; 
but  not  when  he  haa  escaped  ftom 
an  officer:  Candler  p.  luwamba 
Ca,  6a  Miss.  194. 

IV.  Lmbiiifyom  Oftr.-Thtn  is 
sometimes  a  doubt  aa  to  whether 
the  offer  of  a  reward  creatca  a  pet^ 
aonal  liability.  If  cffieied  by  a  pri- 
vate individnal,  acting  for  himsriC 
it  undoubtedly  docs  so;  but  where 
itboffimdby  a  pubUe  officer, or 
by  a  penon  acting  aa  the  acent  oT 
another,  it  'depends  wholly  upon 
tibeanlhorl^oftheoffiHorto  bind 
hfo  principal  by  auch  an  ofler.  A» 
y  bind  hb  principal  bj 
(a  rewuid  far  the  aecoveiy 
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of  pmpertjr :  Gibb*«  Cwe.  14  Ct  of 
CI.  544.  And  a  niilfttid  mperin- 
tcmWnt,  without  rxpraMAttlhoritjr. 
m.iy  Iriml  the  cont|Miny  Ivy  the  of* 
fcr  df  n  rewnM  for  tlic  arreiii  of 
pcrnoiM  oflrewlitiK  afeaiaiit  ita  jurotj^ 
rrty  riichu :  Cent  R.  R.  &  Bkg. 
Co.  r.  Cheatham,  85  Ala.  291 ;  tt.  C. 
4  So.  Re|».  81a.  But  whether  an  o^ 
Irr  of  a  reward  bj  the  chainnan  of 
a  political  committre  MmU  him 
prrtonollj  la  a  qucetioii  for  tha 
Jury :  Wilmoth  r.  Henael  (the  prin* 
cipal  caM).  151  l*a.  81.  aoo ;  S.  C. 
31  W.  N.  C  MX7 :  n  Atl.  Rep.  86^ 

Public  oAccns  howe%'er,  muit 
ahow  clear  authority  to  bind  the 
mnnici|mlity ;  ami  if  they  do  not* 
they  Hill  be  penoiially  liable,  al- 
though Uiey  nrnke  the  offer  under 
their  official  «lcti|piatien :  PrentlM 
r.  Faniham,  sa  Barb.  (N.  Y.)  519 ; 
Freemon  {'.  Boston,  5  Mete.  (Maai.) 
56:  Brown  r.  Bmdlce,  i$$  Matt. 
aH;  Itomogh  of  York  v.  Ponehl, 
a^  I'a.  St.  391 :  Lee'  p.  TrwicCf  7 
I>aiia(Ky.),  aS. 

lu  ici'Uvral  an  offer  of  a  reward  ia 
to  Iw  conanied  m  the  public  would 
uiitlerauml  it,  and  not  with  atikt 
trchnicality :  I'argo  r.  Arthur,  43 
How.  Pr.  (N.  Y.)  193 :  Wilmoth  r. 
Ileniel  (the  principal  caee),  131  Pa. 
St.  aoo;  S.  C.  31  W.  N.  C  337;  aS 
Atl.  Rep.  86.  Wlicther  it  apptica 
to  past  offences,  or  future,  or  both, 
is  to  be  gatheied  from  the  wonting 
of  the  particular  offtt :  Cent  R.  R. 
h  Bkg.  Co.  V,  Cheatham,  8I5  Ala. 
393  ;  8.  C.  4  Bo.  Rep.  8a8 ;  Cornel- 
son  r.  Ina.  Ca.  7  La.  An.  343: 
Salbmloie  r.  Ina.  Co.,  aa  La.  An. 
33H;  Kiecman  p.  Boston,  3Hele. 
(MsM.)  36;  Loring  r.  Boston,  7 
Mrtc'  (Mass.)  409;  AVKeUy,  39 
Conn.  159. 

Although  the  finder  of  lost  prop- 
erty has  no  claim  to  a  rewani,  if 
none  haa  bscn  olliered:  Watts  r. 


Wanl,  I  Oreg.  86 ;  Wentwotth  p. 
Day,  3  Mete.  (Mass.)  3sa ;  Nichol- 
■on  p.  Chapman,  a  II.  BL  834 ; 
only  to  be  reinibursod  his  nccva* 
snry  expenses  in  keeping  it: 
Amory  r.  IHynn,  10  Johns.  (N.  Y.) 
loa  ;  yet  if  a  reward  has  been  of- 
lensfl,  the  ffmler  haa  a  lien  on  the 
property  to  the  amount  of  the  re- 
ward, and  can  retain  it  until  the 
reward  is  paid  :  Wentworth  r.  Day, 
3  Mvte.  (MssSb)  35a ;  Cumminpi  r. 
Gann,  3a  Pa.  8t  484.  But  no  lien 
ia  implied  when  the  ttftr  ia  merely 
of  a'Mibenl  leward:'*  Wilson  p. 
Guyton,  8  Gill.  (Md.)  313.  If  the 
finder  has  sued  for  the  reward  and 
recovcrcil  Jwlgment,  be  can  still 
retain  the  property  until  the  Jwlg- 
ment is  psid,  and  the  owner  can- 
not repievy  it:  Kverman  p.  Hy- 
man,  3  Ind.  App.  459. 

When  two  petaons  daim  a  r^ 
ward,  HiaheM  in  Kngland  that  it 
is  not  a  proper  case  for  an  inter- 
picailer :  Collis  p,  Lee,  1  IIo4ge% 
304  ;  but  in  New  York,  tliat  It  ia : 
Ifftrgo  r.  Arthur,  43  How.  I*r.  (N. 

Y.)I93. 

When  a  reward  ha*  been  earned 
by  one  person,  but  paid  to  another 
through  Ihnad  or  mistake,  an  action 
will  lie  to  recover  It  from  the 
wrougihl  receiver:  Stcphena  p, 
Brook%  a  Bush.  (Ky.)  137.  tmt 
not  sssiiiiipsit  for  money  had  and 
reeeixed;  for  there  ia  no  privity 
between  them:  Sergeant  p.  Btryker, 
16  N.  J.  L.  464- 

When  an  offbr  of  a  reward  for 
arrest  or  information  ia  In  the  dis- 
junctive, and  one  person  arrests  and 
another  gives  the  inftHvaUoo  re- 
quired, the  offeror  must  pay  eadi  a 
sum  ei|ual  to  the  reward  offered: 
Per  Ld.  Kenyan,  in  Brast's  Case,  3 
Went-  Plead.  30^ 

When  the  claimant  did  not  know 
at  the  time.that  a  reward  had  been 
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^'Bered,  any  tun  aooeplcd  by  him 
in  ictarn  for  the  lenriceii  pcrftmiicil 
«iU  be  eontiimd  »  in  MtUfitcUon 
**»w«of :  Manrin  r.  Trmt.  37  Coon. 

V.  Am^m^.^A  reward  need  not 
^  dccbred  on  apccinlly.  bat  may 
^  tcoftieJ  on  a  geaenl  tWin^Vtf- 
'•'tMtmm^'i:  Bank  r.  Kast  SSUL 
^  The  declarmioamiut  allow  that 
^  plaiatiff  haa  pcffonnod  the  COB- 
^tloM  Of  the  ofler:  Codding  v. 
MmUdd,  7  Omy  (Maaa.).  979.  To 


""■«'«'  on  a  RwaM  lor 

^vktkm,  the  plaintiff  Biiint  aUegt 
whewaainalnHBaatal  la  praenr^ 
1^  the  €oa?kdo%  not  oMsaly  that 
«t  triadnal  wBi  coavktad:  Flow 
^*  »•  ftAn,  ai  K.  J;  L.  iio; 


Morria  r.  KaaUng  (Tex.).  15  S.  W. 
Rep.  36.'  ThereeonlofcoBTictioa 
b  cviilence  that  the  dainMBt  haa 
cam«d  the  reward :  Rrowa  r.  Bradp 
lee,  156  MaHb  iH;  overmli^f  oa 
thta  point  Mead  r.  Boaloa.  3  Cnah. 
(MaaB.)4G4.  The  Statute  of  Liad- 
tation  doof  not  begla  tonia  «fBlBit 
•  claim  for  a  reward  natfl  it  haa 
been  earned  by  Ai'l  perteamaet! 
Rycr  9.  Stodiwcll,  14  OaL  134. 
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33>  MOm  AMD  OOMNEim   ON  KECKMT  DBCISIONS. 


NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS. 


In  the  February  number  of  the  American  L.\\v  REcnrEit 
AKD  Review,  in  a  note  to  Railway  Co.  v,  Spencer,  the  Englith 
cases  of  Rayncr  v,  Preston,  and  C»(tellain  v.  Preston,  were 
cited  and  discussed.  I  think  that  Raynor  v.  Preston,  is  good 
law  in  New  York,  and  ought  to  be  good  law  everywherf. 

dstellain  v.  Preston,  I  am  not  very  well  satisfied  with.  In 
the  first  place,  its  conclusion  is  not  demonstrated  to  be  con- 
sistent with  the  doctrine  of  indemnity.  It  proceeds  upon  the 
notkm  that  the  value  of  the  property  at  the  time  of  the 'fire, 
must  be  the  same  as  its  value  at  the  time  of  the  executk>n  of 
the  executory  contract  to  selL  This  may  not  have  been  so. 
There  was  in  that  case  a  two  year  period  %irithin  which  to 
exercise  option  to  complete  sale.  But  a  more  serious  objection 
in  this.  An  executory  contract  to  sell  a  house  and  lot  in 
future  is  not  a  present  sale,  and,  until  the  time  comes  for 
closing  title,  the  vendor,  who  is  still  the  owner,  would  seem 
to  have  the  right  to  reap  the  advantage  of  pending  contrKtt 
with  third  parties  relating  to  his  property.  When  the  time  for 
closing  title  arrives,  the  vendee  is  entitled  to  receive  aubstan* 
tially  what  he  has  contracted  for.  If  the  house  ha>  mean« 
while  burned  down,  or  has  been  substantially  injured  or 
destroyed  by  fire,  it  does  not  seem  to  me  that  the  vendee  is 
legally  obligated  to  take  the  property  under  the  usual  executofy 
contract  of  sale. 

And  this  position  Is  not  without  warrant  of  authority,  and 
has  been  expressly  held  in  New  York.  Listman  v,  Hickcy, 
N.  Y.  Law  Journal,  p.  1349,  Pd>.  30,  1893;  Smith  r. 
McCluskey,  45  Barb.  610;  Goldman  v.  Rosenberg,  116  N. 
Y.  7S;  Smyth  v,  Sturges,  108  N.  Y.  493.  If  the  vendee 
chooses  to  complete  the  purchase,  he  does  so  because  he  oon* 
siders  the  property  still  worth  the  purchase  price.    If  the 
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vcnclor  cannot  compel  a  purchase,  there  is  no  legal  right  m 
his  iavor  to  form  a  basis  fur  subrogation  in  lavor  of  the  insur- 
ance company.  Moreover,  the  rule  in  Castellain  v,  Preston» 
would  not  work  well  in  practice.  To  compel  the  parties  to  a 
future  executory  contract  to  complete  as  matter  of  legal 
obligation  when  both  of  them  prefer  to  cancel  before  the  time 
for  closing  would  be  manifestly  inconvenient.  But  if  the  law 
permitted  them  to  cancel  their  executory  contract,  they  would, 
by  consent,  do  this  upon  the  occurrence  of  the  fire,  in  order  to 
compel  the  insurers  to  pay  the  loss,  provided,  Castellain  v. 
Preston,  were  good  law.  After  cancelling  the  subsisting  con* 
tract  of  sale,  a  neift'  contract  of  the  same  tenor  and  effect  might 
immediately  be  substituted  under  which  it  could  not  be  claimed 
that  the  insurance  company  would  have  any  right  of  subroga- 
tion to  the  purchase  price. 

The  insurance  contract  is,  in  its  terms,  an  agreement  to  pay 
to  the  vendor  the  cash  value  of  his  property  destroyed.  The 
starting  point  and  pKsumption  should  be,  that  the  contract  is 
to  be  enforced  according  to  its  express  terms  unless  a  clear 
considetation  of  public  policy  intervenes,  and  where  the  assured 
has  respected  the  doctrine  of  the  necessity  of  an  insurable 
interest  at  the  time  of  the  issuance  of  the  policy,  and  also 
during  its  entire  life  it  is  hardly  worth  while  to  press  the  doc- 
trine of  indenmity  any  further.  According  to  Castellain  v. 
Preston,  the  insurers  may  receive  premiums  for  nothing,  though 
no  condition  of  the  contract  has  been  violated  by  the  insured ; 
and  thn  result  is  in  itself  inequitable. 

The  strict  doctrine  of  indemnity  has  for  convenience  been 
abandoned  in  the  law  of  life  insurance  on  thb  account.  Nor 
is  it  uniformly  applied  in  the  law  of  fire  insurance  in  accord- 
ance with  the  rigid  rules  laid  down  in  Castellain  v.  Preston- 
In  proof  of  this,  many  cases  might  be  dted  from  the  English 
and  American  reports :  Blaclcstone  v.  Alemahnia  Ins.  Co.,  56 
N.  Y.  104;  Mut.  Safety  Ins.  Cp.  v.  Hone,  2  Comst.  (N.  Y.) 
23s ;  Collingridge  v.  Royal  Exchange  Ins.  Co.,  3  Q.  B.  D. 
173 ;  Seymour  v.  Vernon,  21  L.  J.  Ch.  433 ;  Bumard  v.  Rodo- 
canacht,  7  App.  Cas.  333.  339. 

In  fiwt,  in  Castellain  v.  Preston,  the  learned  juttkes  seem  U> 
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be  avowedly  struggling  throughout  their  opinionn  with  the 
many  legal  obstacles  with  which  they  have  to  contend 

A  contract  to  sell  in  future  is  not  a  sale  within  the  meaning 
of  the  policy :  Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508 ; 
Ayres  v,  Hartford  Fire  Ins.  Co.,  17  Iowa,  176;  Hill  v.  Cum- 
berland Valley  M.  P.  Co.,  59  Penn.  St.  474. 

And  until  title  passes,  it  is  convenient  to  consider  the  ven- 
dor's relations  to  his  insurance  contracts  undisturbed. 

George  Richards, 
Netv  Ydfr/t,  Fcbrnary  /j,  /^p^. 


CASKS  ON  WILLS. 

As  cosmopolitain  habits  increase  in  popularity,  the  decisions 
upon  the  probate  of  foreign,  or  partially  foreign  wills  and 
codidls,  become  of  greater  importance,  particularly  where  the 
will  of  the  testator  is  contained  in  more  than  one  document 
The  question  of  incorporations  in  the  probate  of  separate 
documents,  has  frequently  troubled  the  courts,  especially  the  . 
probate  of  separate  and  distmct  wills  disposing  of  property  in 
a  diflerent  country  from  that  in  which  the  general  will  of  the 
testator  is  oAercd  for  probate.  The  Probate  Division  of  the 
High  Court  of  Justice  in  England,  were  recently  confronted 
with  a  most  peculiar  state  of  fiicts.  In  re  Goods  of  Tampm 
[i8(>4]  P.  39.  Testator  domiciled  in  England,  left  a  will  with 
two  codicils,  disposing  of  his  property  in  England  and  Russia, 
and  also  two  other  instruments,  one  a  will,  rcvokitig  all  pre- 
vious dispositions  so  far  as  they  related  to  his  real  property  in 
Russia,  and  appointing  .separate  executors  of  that  property. 
All  tlie  executors  and  trustees  united  in  applying  for  probate 
in  England  of  the  five  instruments.  The  Russian  will  was  not 
executed  in  accordance  with  Russian  law,  and  it  w.is  hoped 
that,  if  admitted  in  England,  the  domicile  of  the  testator,  the 
probate  might  be  recognized  in  Russia  as  covering  the  realty. 
The  court  refused  to  allow  the  will  relating  to  the  Russian  real 
property  to  be  included  in  the  probate,  since  that  would  be  the 
same  as  saying  that  a  will  dealing  only  with  English  personalty, 
Mtd  a  will  dealing  only  with  English  realty,  ought  both  to  be 
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atlmittcd  to  probate,  because,  forming  together  a  di^ipoiiition  of 
the  whole  property  of  the  testator.  No  case,  it  was  asserted, 
could  be  cited  to  that  cflect  The  point.  howe\*er,  was  regarded 
as  important,  and  an  appeal  probable.  In  the  cases  where  the 
courts  have  not  insisted  upon  the  probate  of  all  the  separate 
testamentary  papers,  they  luve  cbne  so  as  a  concession  to  the 
convenience  of  the  parties  in  interest :  /» tAf  Goods  of  Aslmr^ 
I  P.  D.  1 5a  A  concession  in  the  case  cf  ike  Goods  of  Tom/mi^ 
would  have  been  a  matter  of  great  practical  convenience,  cer* 
tainly  it  has  been  tlie  invariable  custom  to  require  some  memo- 
ranchim  to  be  attached  to  the  general  will  probated  of  the 
document  relntin;;  to  the  foreign  goods,  so  that  any  one  look- 
ing at  the  probate  may  be  at  once  apprised  of  the  existence  of 
such*  other  paper. 

The  well  established  rule  in  Pennsylvania  that  no  testator  is 
presumed  to  die  intestate  as  to  any  part  of  his  property,  if  the 
words  of  the  will  can  be  construed  to  carry  the  whole,  b 
forcibly  illustrated  and  confirmed  In  Reimer*s  Estate,  2% 
Atlantic,  186.  The  clause  in  disqjute  contained  the  words,  "  I 
give  to  my  brother  Andrew  all  my  household  goods,  books, 
clothing,  furniture,  etc.,  that  he  may  desire.  The  balance  o 
the  personal  eflects  to  be  divided  among  the  children  of  my 
sister.'*  The  Orphans*  Court  dcddcd  that  the  words  "  balance 
of  personal  cflccts,'*  referred  only  to  the  goods  mentioned  in 
the  bequest  to  Andrew,  and  did  not  include  a  large  residue  o 
peraonal  property,  consisting  of  cash  and  securities.  Thb 
decnton  the  Supredie  Court  lias  reversed,  giving  ttie  clause 
the  broadest  possible  construction,  and  the  word,  "eAccts,**  the 
wkkst  possible  meaning,  holding  in  fiict,  that  the  sentence  b 
residuary  in  its  character.  Justice  Dean,  in  dissenting,  t<x>k 
the  view  that  the  words,  personal  effects,  were  restricted  by  the 
context,  and  that  the  intentions  ^f  the  deceased  could  be 
plainly  ascertahied. 

In  cases  of  the  construction  of  ambiguous  phrases  in  wiUa» 
arguments  from  precedents  are  nearly  useless,  for  no  two  cases 
are  alike.  The  maxim  that  no  testator  b  presumed  to  die 
intestate  as  to  a  part  of  hb  goods,  if  the  words  will  cany  the 
whole  b  so  oAcn  and  so  triumphantly  quoted  in  recent  deci- 
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.sioas,  that  it  may  be  regarded  as  a  ready  and  useful  Dchs  ex 
MotAina  for  relieving  a  distracted  bench. 

The  Supreme  Court  of  Errors  of  Connecticut,  has  had  occa- 
sion, in  the  recently  reported  /n  re  Bar6cr*s  Estate^  27  Atlantic, 
973t  (o  consider  the  ever  recurring  question  of  testamentary 
cafMc  t}'  and  the  exhaustive  character  of  the  opinion  delivered 
will,  it  is  to  be  hoped,  not  only  end  the  discussion  in  tlvit  state, 
but  also  be  of  service  in  other  jurisdictions.  The  court  had 
to  dts{K>se  of  a  wordy  and  ponderous  charge  to  the  jury,  con- 
taining statements  to  the  cflcct  that  the  burden  of  proof  Kes 
in  every  case,  and  remains  throughout  the  trial  u|X>n  the  pr«>- 
pcmcnts  of  the  will.  That  the  burden  upon  the  pro|)onents  is 
not  that  of  proof  by  a  fair  preponderance,  but  by  such  evidence 
as  brings  certainty  to  the  minds  of  the  jury.  And  that  to 
defeat  a  will  on  the  ground  that  it  is  the  product  of  an  insane 
delusion,  tlie  jury  should  be  satisfied  by  a  preponderance  of 
evidence  jf  the  existence  and  effect  of  such  a  delusion.  These 
statements  were  certainly  calculated  to  confuse  a  jury.  The 
Supreme  Court,  however,  Fevie%vs  the  whole  subject  of  the 
burden  of  proof  in  cases  involving  testamentary  capiicity,  find* 
ing  an  irreconciliable  conflict  of  views  and  opinions.  The 
present  tendency  is  to  hold  that,  on  formal  proof  of  ca|)aci^y 
by  the  attesting  witnesses,  the  bunlen  of  proof  upon  the  pro- 
ponents has  been  discharged,  and  thereafter  rests  upon  the 
party  alleging  incapacity.  If  the  opinions  of  the  attesting 
witnesses  arc  favorable,  the  court  concludes,  the  contestant 
will  go  forward  with  afVirmatii'c  evidence  of  in.sanity,  and  pro- 
lionent  will  rebut,  there  being  always  a  presumption  jn  £iv«r  of 
sanity,  which  must  be  counterbalanced  by  a  preponderance  of 
evidence.  It  is  hardly  necessary  to  discu.ss  the  deplorable 
situation  of  the  proponent,  should  the  opinions  of  the  attest- 
ing witnesses  prove  unfavorable.  The  interesting  topics  touched 
upon  in  this  case  are  hypothetical  questions,  expert  testimony 
and  the  admissibility  of  letters  addressed  to  testator  and  found 
among  his  papers. 

W.  H.  Lova 
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SOME  KBCENT  CASES  ON   RAILROAD  LEASES. 

Whatever  may  be  the  advantages  of  railroad  consolidatioa 
from  an  economic  point  of  view  the  tendency  of  legislation 
and  judicial  decision  is  to  limit  it  as  iar  as  practicable.  The 
object,  of  course,  is  to  prevent  the  growth  of  monopolies,  by 
hinderii^  the  formation  of  systems  of  railroads  which  will 
virtually  control  vast  regions  of  country  to  the  exclusion  of  oU 
competition.  There  are  numerous  constitutional  and  statutory 
provisions  which  forbid  the  consolidation  of  parallel  and  com* 
peling  lines ;  and  the  courts  are  always  ready  to  scrutinize 
closely  any  attempt  at  consolidation  where  there  b  no  legisla* 
tive  authori^  for  it.  The  rule  seems  to  be  that,  where  a  rail- 
road company  b  granted  a  franchise,  intended  in  a 
large  measure  to  be  exercised  for  the  public  good,  the  due 
performance  of  its  franchise  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from 
performii^  tliose  functions,  without  the  consent  of  the  state, 
and  tnmfers  to  others  the  rights  and  powers  conferred  by  the 
charter,  relieves  the  grantees  of  the  burden  which  the  charter 
imposes,  b  a  viobtion  of  the  contract  with  the  state,  and  b 
void  as  against  public  policy.  Thb  rule  was  applied  in  the 
very  recent  case  of  Earlc  r.  Seattle,  L.  S.  ft  £.  Ry.  Ca,  $6 
Fed.  Rep.  909  (June,  1893),  where  a  railroad  company  organ* 
tied  under  the  laws  of  Washington,  attempted  to  consolidate 
With  another  company  b>'  a  traffic  agreement,  which  involved 
the  surrender  of  the  entire  control  and  management  of  its 
oflairs  for  its  legal  lifetime.  Under  the  laws  of  Washington  a 
railroad  company  has  no  authori^  to  transfer  its  franchise 
except  by  sale  and  conveyance  and  lease  in  a  manner  pre^ 
scribed  by  the  statute.  The  court  held  tliat  the  traffic  agrees 
ment  was  involved  and  should  be  set  at  the  suit  of  the 
minority  of  the  stockholdecs. 

'  In  Stockton,  Attorney  General  v.  Central  R.  R^  of  New 
Jcneyt  24  AtL  Rep.  964  (1893),  the  court  approved  the 
doctrine  that  even  where  a  railroad  compsuiy  was  given  4he 
power  to  lease,  that  power  impliedly,  firom  the  character  of 
railroad  corpotationa  as  ftuui  public  bodies,  was  limited  u> 
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leasee  dcsi{;ncd  for  the  public  wcliarc,  and  did  not  warrant  a 
Ica-Hc  in  furtherance  of  a  scheme  to  prevent  competition,  and 
create  a  monopoly.  The  decision  of  the  caxc  did  not  turn 
upon  thi.<«  proposition,  but  Uic  lease  complained  of  was  set 
aside,  because  it  had  been  made  to  a  forct{ni  corporation,  for 
which  there  was  not  only  no  legislative  authorit)'  but  an  actual 
legislative  prohibition. 

In  Oregon,  where  there  is  no  statute  which  authorixcs 
either  expressly  or  by  implication  a  railroad  lease,  such  lease 
has  been  held  absolutely  void :  Ocgon  Ry.  &  Nav.  Co.  v. 
Orvgcmian  Ry.  Co.,  145  U.  S.  52.  Sec  abio  on  this  subject 
Hamilton  v.  Savannah  F.  &  W.  Ry.  Co.,  49  Fed.  Rep.  412. 

Sututory  prohibition  agiiinst  leases  of  competing  lines  are 
strictly  construed  against  companies  which  attempt  to  evade 
them.  Thus  in  ilafer  p,  Cincinnati  H.  &  D.  R.  Co.,  29 
Wkly.  I^w  Bui.  (Ohio)  68  (1892),  it  was  held  that  a  railroad 
was  competing  within  the  meaning  of  the  Ohio  statute, 
though  the  com|M:ting  points  were  reached  by  trackage 
arrangements  wttti  other  lines.  In  Hamilton  v.  Siavannah,  F. 
&  W.  Ry.  Co.,  49  Fed.  Rep.  412,  it  was  held. that  the  pur- 
chase of  one  railroad  by  another  was  illegal  under  the  conjiti* 
tutional  pro\ision  which  forbade  one  coiporation  to  make  any 
contract  with  another  tending  to  defeat  or  ksisen  competition  in 
thdr  respective  business.  If  a  railroad  company  is  authorised 
to  lease  another  railroad  omnected  with  It,  the  authority  must 
Im:  restricted  to  railroads  that  are  finished :  Pittsburg  ft  Con- 
nelsville  R.  R.  v.  Bedford  ft  Bridgeport  R.  R.,  32  P.  F.  Smith 
(Pa.).  104. 

Ixgislative  authority  to  make  a  traffic  arrangement  with 
another  railroad  does  not  imply  a  power  to  lease.  In  St 
I^uis  V.  ft  T.  H.  R.  R.  Ca  v.  Terre  Haute  ft  I.  R.  R.  Ca, 
12  S.  Ct  953(1892),  it  appeared  that  an  Indiana  statute, 
authorised  any  railroad  company  of  Indiana  "to  intertectt 
form  and  unite  **  with  any  railroad  of  an  adjourning  state  con- 
structed  to  the  state  line,  and  "to  make  such  contracts  and 
agreements  with  any  such  road  ...  for  the  transportatfon 
of  freight  and  passengen,  or  for  the  use  of  its  road,  as  to  the 
board  of  directors  may  seem  proper.    The  courtheld  that  this 
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Statute  did  not  authorise  one  railroad  corpoiatioii  to  1 
road  to  another. 

In  Thomas  v.  West  Jersey  R.  R.,  loi  U.  S.  71,  it  was  hdd 
that,  where  a  railroad  company  b  authorised  to  make  coo* 
tracts  with  other  ooiporations  and  hufividuals  for  transporting 
or  conveying  passengers  and  merchandisep  it  cannot  make  a 
lease  to  three  hidividtiab  fay  which  all  its  rights  and  duties  are 
trsnsferred  to  them  for  twenty  yeark 

AuRT  B.  Wbduol 
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[AH  kfBl  wortui  rrerhrrd  hHbre  the  InH  of  tkc  ibobIIi  will  be  w»lcw«d  i«  the 
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POEMS  IB  CoBVBVAMcnro  AHD  Obhbba^  Lboal  Pobmb,  oonprising 
Precedents  for  Ordinary  Uee,  and  Chraaes  Adapted  to  Spsdal  md 
Unnsnsl  Csscs.     With  pmedcal  notosb    By  Lbohabd  A.  J0HB8. 


it«Nik>  Ki-x'hiVK.i).  241 
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A  Tbratisk  ox  Tin:  Law  of  Qt'AHi-CoNTBACTft.  By  William  A. 
Kbknrr.    New  York :  Ikikcr,  Yoorhin  ji:  Ca,  1K913. 

Syphilis  tx  tiik  ISNticKxr  (Syp)iilli«  Innontiutn  u  CUnicaltj  and  His- 
torically conMdercd,  with  Tlan  for  the  Ixgf^X  Control  of  the  Diacaae. 
By  II.  PrxcAX  HrLKLKV,  A.M.,  M.D.  New  York :  Baiky  &  Pair, 
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NoBToir  PouKBOv,  JB.,  A.  M.     IkMtton :  Little.  Bmwn  &  Co.,  1894* 

Amsbican  Railboad  and  Cobpobatiux  Rkpobts.  being  t  CoUcction 
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Hkking  Ska  Tkiuunal  «»f  Akhitkatiun.  Opinionji  of  Mr. 
Justice  HakIwXN  nt  the  Conference  in  IViris.  Wanhington, 
IJ.  C:  Government  Printing  Office,  1893. 

When  the  Kerin^  Sea  Tribunal  of  Arbitration  rendered  its 
final  decision  at  Paris  on  the  fourteenth  of  last  August,  a 
resolution  was  adojited  permitting  each  individual  Arbitrator 
to  (lie  with  the  Secretar>-  of  the  Tribunal  a  sqiarate  opinion 
upon  the  matters  submitted  to  it  for  determination,  and  a 
{leriod  of  several  months  was  all«>tted  for  this  purpose.  One 
of  the  opinions  filed  under  this  resolution  was  written  by 
Justice  Harlan  of  the  Supreme  Court  of  the  United  States, 
who  was  one  of  the  two  Arbitrators  representing  our  Govern- 
ment in  the  Tribunal  of  Arbitration,  and  this  opinion  has  been 
recently  published  by  the  Government  Printing  Office  at 
Washington.  The  earlier  part  of  the  volume  contains  some 
remarks  which  Justice  MarIw\n  made  in  private  conference 
with  the  other  Arbitrators,  in  support  of  tlui  two  pro^sitions 
that  the  Tribunal  was  invested  with  authority  under  the 
Treaty  of  Februar>'  29,  1892,  between  Great  Britain  and  the 
United  States,  first,  to  adopt  regulations  which,  ibr  a  certain 
period  in  each  year,  should  cntircfy  profiiint  pelaCgic  scaling  and 
not  merely  restrict  it;  and  second,  to  extend  these  regula- 
tions not  only  to  Ikning  Sea,  but  also  to  the  North  Pacific. 
It  is  of  interest  to  note  that  Justice  Harla.\*s  views  on  both 
of  these  points  were  adopted  unanimously  by  the  Tribunal 
of  Arbitration,  and  subsequently  were  embodied  in  their 
decision. 

The  second  of  the  two  parts  into  which  this  volume  is 
divided  contains  a  formal  opinion  by  Justice  Harlan  upon  the 
n^erits  of  tlie  entire  controversy.  Of  tlie  five  questions  of  law 
submitted  to  the  Tribunal  of  Arbitration  for  determination,  the 
first  four  related  to  certain  extraordinar>-  rights  of  marine 
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jurisdiction  which,  it  was  alleged,  the  United  Stato  derived 
from  Ru.s!«Li  at  the  tiinc  of  the  purcha.«(e  of  Alaska.  It  i«  a 
noteworthy  fact  that  the  opinion  of  Justice  Haklax  upon  these 
(our  points  was  in  accordince  with  that  of  the  majority  of  the 
Arbitrators  (Senator  Morgan  only  dissenting),  and  was  oiitvru 
to  the  claims  of  the  United  States.  Justice  Harlan  held  in 
substance  that  by  the  Uka^te  of  1821  Russia  did  not  assert 
any  jurisdiction  over  Rerint;  Sea  except  for  a  distance  of  too 
miles  from  the  coast,  and  that  this  jurisdictional  claim  was 
never  enforced  in  practice,  but  on  the  contrary  was  withdrawn 
as  to  the  United  States  by  the  Treaty  of  1 824.  and  as  to 
Great  Britain  by  the  Treaty  of  1825.  He  held  further,  in 
amwer  to  the  second  point,  that  Great  Britain  nc>*er  recog- 
nized or  conceded  any  claim  by  Russia  of  exclusive  jurisdic- 
tion in  Bering  Sea.  or  over  the  scil  fisheries,  outside  of  terri- 
torial waters;  and,  in  answer  to  the  third  point,  that  when  in 
the  Treat>'  of  1825  Russia  conceded  to  the  citizens  of  Great 
Britain  full  rights  of  fishing  and  of  navigation  in  the  **  Pticific 
Ocean,*'  this  phrase  included  Bering  Sea,  and  the  Ukase  of 
1821  was  thereby  rescinded  so  far  as  it  might  be  regarded  as 
a/iccting  the  present  question.  The  fact  that  Justice  Haklax 
felt  constrained  to  concur  with  the  foreign  members  of  the 
Tribunal  in  deciding  these  questions  adversely  to  the  United 
States  may  be  regarded  as  a  proof  of  the  most  positive  kind 
that  the  decision  reached  b>'  the  Arbitrators  upon  these  points 
was  correct. 

With  respect,  however,  to  the  fifth  and  last  of  the  points 
submitted  to  the  Tribunal  of  Arbitration.  Justice  Harlan  did 
not  concur  with  a  majorit}'  of  the  Arbitrators,  and  the  present 
volume  contains  his  dissenting  opinion  upon  this  question.  A 
majorit}'  of  the  Tribunal  decided  that  the  United  States  had 
nvt  a  right  of  property  in  the  fur  seals  when  found  beyond 
territorial  limit^i,  and  that  it  could  not  lawfully  protect  the 
scab  m  the  open  sea.  Justice  Harlan  in  his  dissenting 
opinion  maintains  the  opposite  of  both  of  these  propositions. 
He  contends  that  in  intcmational  law,  just  as  in  the  develop- 
ment of  the  common  law,  new  cases  which  are  kicking  in 
direct  precedents  should  be  determined  in  accordance  with 
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our  sense  of  natural  justice;  ami  he  quotes  Kent  ami  numer- 
ous other  text  writers  in  suiifM^ft  f*f  tlie  view  that  tlK*re  is  nn 
international  morality  underlyinj;  the  principks  of  international 
law  as  they  are  bcin^;  clevelojHxl  with  the  ailvance  of  civiliz^i- 
tion.  Me  thinks  that  these  principles  can  be  deducetl  in 
many  instances  from  analogies  to  be  found  in  the  municipal 
law  of  particular  nations,  and  he  traces  a  similarity  between 
seals  on  the  c»ne  hand,  and  such  animals  as  bees,  pi^eonei  and 
deer,  on  the  other  hand,  all  of  which  were  protected  as  private 
property  by  the  Roman  law  and  the  common  law  of  Knjrland, 
because  of  their  having;  an  ttnit/ii/s  rii\rti'ti4ii .  lie  asserts 
that  the  United  States  by  miiintiinini;  and  protecting;  the 
extensive  brcedinjr  grounds  of  the  seals  on  the  Pribyloff 
Islands,  at  great  exiiaisc,  and  for  the  puqxise  of  making  these 
animals  subserve  the  interests  of  commerce  and  manufacture, 
has  thereby  exercised  such  c«introl  over  them  as  would  give  to 
our  Government  a  {lemianent  right  of  proiierty  in  the  ncal 
herd,  even  while  tini]N>rarily  absent  from  our  territory  u|)on 
the  hi<;h  seas.  Justice  Maklan  then  discussers  the  question 
as  to  whether,  assuming  that  the  United  States  doeii  not  liave 
a  right  of  property  in  the  seals,  it  can  lawfully  protect  tliem 
from  attack  beyond  its  territorial  limits,  and  reaches  the  con- 
clusion that  such  protection  if  lawful  upon  the  tlieor)'  that  i^  is 
an  act  of  national  self-preservation,  lie  contends  that  a 
nation  so  protecting  its  lawful  industries  docs  not  thereby 
appropriate  to  itself  any  part  of  the  ocean,  or  interfere  with 
the  innocait  use  of  the  high  seas  for  other  purposes.  It  only 
prevents  a  form  of  wrong  doing  and  preserves  what  no  one 
has  a  right  to  destroy.  He  concludes  his  opinion  by  dting 
several  striking  precedents  from  the  decisions  of  the  United 
States  Supreme  Court,  foreign  treaties  and  other  sources, 
which  tend  to  establish  the  right  of  a  nation  to  assert  its 
sovereignity  and  defend  its  interests  upon  the  l|igh  seas  out- 
side of  the  three-mile  limit. 

It  is  to  be  regretted  on  many  accounts  that  the  opinion  of 
Justice  Harlan  upon  these  poinU  did  not  obpijn  the  concur- 
rence of  a  majority  of  the  Tribunal,  for  it  is  almost  impossible 
to  read  his  able  and  ludd  discussion  of  this  question  witliout 
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sharing  his  conviction  that  the  United  States  does  possess  a 
right  of  property  in  the  seals,  and  that  it  can  lawfully  protect 
that  right.  Howe\xr,  the  contrary  decision  of  the  Arbitrators 
is  of  less  importance  than  it  other^^nse  would  be  for  the  reason ' 
that  they  established  a  set  of  regulations  for  the  protection  of 
the  seals,  which  there  is  every  reason  to  believe  will  fulfill  the 
objects  sought  by  the  United  States  when  the  Treat}-  of  Arbi- 
tratimi  was  signed.  To  these  regulations  Justice  Harlax  gave 
hw  hearty  concurrence.  •   *  R.  D. 


A  Treatise  ox  E.\traordinarv  Relief,  ik  Equity  akd  at 
Law.  Hy  Thomas  Carl  SpELLixa  Covering  Injunctions, 
Habeas  Corpus,  Mandamus,  Prohibition,  Quo  Warranto, 
Certiorari.  Containing  an  exposition  of  the  principles  gov- 
erning these  several  forms  of  relief,  and  of  their  practical 
use,  with  cttatioas  of  all  the  authorities  up  to  date.  In  two 
volumes.     Boston,  Mass.:  Little.  Brown  &  Co.,  1893. 

If  well  done  the  practical  use  of  such  a  treatise  as  this 
before  us  goes  without  sa>'ing.  The  work  is  no  modem  digest 
in  text  book  form.  It  presents  the  law  on  each  subject  in  a 
clear  and  entertaining  manner.  Every  princl|)al  is  critically 
explained.  The  notes  arc  complete  and  render  the  book  of 
great  practical  \'aluo  as  a  reference  to  pertinent  cases.  The 
principle  merit  of  the  work  is  found  in  the  text.  Ordinarily, 
modem  text  books  seem  to  ha\x:  been  written  by  persons  who 
consider  that  all  that  »  necessary  to  write  a  law  book  was  to 
take  the  sylabi  of  all  the  cases,  which,  by  any  possibility  could 
be  said  to  relate  to  the  subjcTct.  and  arrange  them  in  some  sort 
of  logical  or  illogical  order,  putting  in  a  word  here  and  there 
to  prevent  the  whole  from  appearing  too  strikingly  what  it 
really  is— nothing  but  a  digest.  Digests  on  any  subject  are 
valuable,  and  ha%'e  their  place,  but  the  cUss  of  work,  like  the 
one  before  us,  which  carefully  explains  the  principles  of  the 
law  which  the  cases  illustrate,  and  makes  a  careful  selectkxi  of 
the  illustrations  used,  have  infinitely  more  use,  and  are  works 
of  a  great  deal  higher  order. 

The  firrt  volume  u  entirely  devoted  to  injunctioiis.    On 
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cxaminini;  the  index  to  this  subject,  which  is  printed  separately 
from  the  index  to  the  rest  of  the  book,  we  could  not  find  any- 
thint;  relative  to  injunctions  to  restrain  strikes  and -property  in 
the  hands  of  recovers.  This  seems  to  us  to  be  rather  an  im- 
portant omission,  if  it  has  been  omitted,  and  not  overlooked 
by  us.  We  would  be  interested  to  know  how  one,  who  seems 
to  ha\'c  so  closely  studied  the  general  principles  of  injunctions, 
would  regard  this  their  new  application.  We  also  thinly  Mr. 
SrELLixa  has  loftt  an  opportunity  when  he  failed,  critically,  to 
discuss  the  quession  of  injunctions  to  restrain  libel.  The  db- 
cuHsion  on  this  subject,  which  we  find  on  page  710,  Volume  I, 
is  good,  but  evinces  a  certain  amount  of  timkltty  on  the  part 
of  the  writer  in  that  he  fails  to  point  out  irreconciLible  ca^cs. 
For  insLince.  how  can  we  reconcile  the  c^se  of  Mauger  v* 
Dick,  S5  Howe,  N.  Y.,  Pr.  132,  in  which  it  was  said  that  an 
injunctk>n  does  nc»t  lie  to  restrain  a  manuihcturer  of  goods 
from  issuing  circulars  to  dealers  in  such  goods  charging  that 
the  plaintifT  is  ciflering  for  sale  imitations  of  the  goods  and 
threatening  prosecutions,  with  the  case  of  Springhead  Spin- 
ning Company  v,  Rik:y,  L.  R.  6  Kq.,  551,  where  work- 
men were  restrained  from  placarding  notices  advising  their 
fellow  workmen  not  to  hire  themsel\-es  to  the  plaintifT  because 
there  was  a  strike  on  in  the  plainttfTs  shop.  Again,  how  caii 
we  reconcile  the  former  case  with  that  of  Emack  v,  Kfine, 
34  Fed.  Rep.  46,  where  the  defendants  were  restrained  from 
issuing  a  circular  in  which  they  threatened  to  brin^  suit  against 
the  plaintiff  for  an  infringement  of  patent  We  point  out  these 
examples  because  we  believe  that  they  illustrate  a  very  serious 
ddect  in  a  good  work.  What  a  lauyer  wants,  when  he  turns  to 
a  text  book  to  aid  him  in  preparing  a  brief,  is  either  merely  a 
digest  to  refer  him  to  all  the  cases  or  a  critical  discussion  of 
tliose  cases.  It  does  not  seem  to  us  that  the  half-way  text 
book  meets  any  real  need.  The  text  book,  for  instance,  which 
merely  states  principles.  A  good  digest  does  this,  and  tllus- 
strates  those  principles  by  more  copious  exampten  than  we  can 
hope  to  find  in  a  text  book  which' pretends  to  state  principles 
and  use  cases  as  illustrations.  We  do  not  mean  to  ny  that 
Mr.  Spblung'b  work  is  in  a  position  of  being  half  way  between 
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a  digest  and  a  critical  disicussioti.  It  is  much  nearer  a  com- 
plete critical  discussion  of  the  subject  with  which  he  deals. 
Our  only  complaint  is  that  in  this  critical  discussion  and 
development  of  the  diflcrent  subjects  he  has  not  gone  quite 
fiir  enough.  He  seems  to  have  tried  to  neconcile  authorities 
father  than  to  point  out  their  irreconcilable  elements.  With 
all,  however,  it  is  an  excellent  book — £ir,  very  tar,  aboix  the 
average  text  book  which  we  have  to  review.  Especially  wel- 
come is  the  discussion  of  the  writ  of  ceriianui,  this  being  the 
only  scientific  discussion  of  this  writ  which  we  know  of,  a  cer- 
tain work  Ubcled  **  Certiorari,"  which  was  noticed  in  our 
columas  some  months  ago;  not  being  worth  speaking  of. 

Volume  11,  besides  containing;  certiorari,  has  a  discussion  of 
habeas  corpus,  mandamus,  and  quo  warranto.  This  volume, 
from  its  very  nature,  is  more  interesting  than  Volume  I.  We 
have  other  good  works  on  injunctions,  but  for  the  other  sub- 
jects, Mr.  SrELLixn  has  probably  written  a  work  which  is  more 
oaeAal  than  any  other  which  we  know  of. 

The  paper  and  t>*pography,  like  all  other  volumes,  from  the 
ttoie  press,  arc  abo\x  critidsm.  VV.  D.  L^ 


How  TO  V»E  TiiF.  F0RCEP5.  With  an  introductory  account  of 
the  Female  Pelm  and  tlie  Mechanism  of  Deliver)-.  By 
Hekrv  G.  Laxdis.  a.  M.,  M.  D.  Rexised  and  enlarged  by 
Charles  H.  Bu5I10!cg.  M.  D.  Illustrated.  New  York:, 
E.  B.  Treat,  Publisher,  5  Cooper  Unu>n. 

Lord  Coke  has  justly  obscr\*ed  that  in  tlie  ashes  of  the  law 
lie  buried  the  sparks  of  all  sciences.  The  subject  of  mal- 
practioe  must  ei-er  be  one  of  interest  and  importance  to  prac- 
titioners of  the  Uiw ;  and  from  this  aspect  the  aboxx  entitled 
work  will  pro>'e  useful  to  lanyers,  though,  of  course,  its 
opecial  field  of  usefulness  lk»  in  tlie  domain  of  medkHne. 

Marshall  D.  Ewell,  M.  D. 
Tht  XciR  I«Mr  School  of  CtaicaKo. 


A  Practical  Treatise  ox  NERVot»  ExHAitoTiox  (Neuras- 
thenia),  Ito  Symptoms,  Nature,  Sequences,  Treatment    By 
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George  M.  Heahp.  A.  M.,  M.  D.,  Edited  with  Notes  and 
Additions  by  A.  D.  Rikkwexx,  A.  M.,  M.  D.  Third 
Kdition — Enlarged.  Kern*  York  :  E.  B.  Treat,  Publisher. 
$  Coo|)cr  Union.     1 894. 

Thi.s  book  is  one  which  c\*cr>-  brain-worker,  and  especially 
ever)'  lawyer,  should  nuid ;  not  with  the  idea  of  becoming  his 
own  medical  adiaser,  or  of  self  treatment,  but  for  the  purpose 
of  becoming  acquainted  with  the  symptoms  of  nervous 
exhaustion,  so  common  among  lawyers,  and  thereby  avoiding 
diuij^er. 

I  taxing  been  obliged  almcMit  entirely  to  su.^pend  professional 
work  for  nearly  three  years  we  .<i|Kak  feelingly  on  this  subject 
when  we  say  that  an  ounce  of  prevention  is  bptter  than  a 
pound  of  cure.  Tlie  greater  part  of  the  oil  effects  of  nervous 
exhaustion  are  due  to  ignorance  and  might,  with  a  very  small 
amount  of  knowledge  correctly  ap|>lied,  be  easily  obviat^. 

We  can  cordially  commend  this  lx>ok. 

Marshall  D.  Ewell,  M.  D. 
The  Kent  Uw  School  of  Qhkaso. 


A  TKK.vnsEON  the  I«awof  L1EN.S,  CoMxtoN  Law,  Statutory, 

Ivcjl'lTABLE  AKII  MARITIME.    By  LEONARD  A.  JOKES.   SeCOnd 

ICdition.  Revised  and  Enlarged.  In  Two  Volumes.  Boston 
and  New  York:  Houghton,  Miffiin  &  Company.  The 
Riverside  Press,  Cambridge.     i8(>4. 

Prior  to  the  first  edition  of  this  work  it  is  a  question  whether 
any  other  branch  of  the  law  cmild  lay  claim  to  an  ^ual  lack  of 
clear  comprehension.  A  "  lien  **  has  alwa>'s  represented  to  the 
mind  of  the  .iverage  man  (and  to  only  too  many  lawyem),  the 
idea  of  a  charge  u|)on  propert>%  of  any  and  all  Idnds  and 
descriptions,  e\'en  as  to  the  nei»'spapcr  omniscient  ''defalca- 
tion** is  a  dignified  species  of  embezxiemqit.  Accordingly, 
sick:  by  side  with  the  liens  of  attornc>*s.  etc.,  we  hear  men 
s]x:ak  of  the  lien  of  a  mortgage  an  assignment,  a  judgment, 
etc..  etc.  Eixn  in  that  great  fountain  of  law,  the  Aets  of 
Assembly,  such  confusion  of  terms  is  the  invariable  nite.  It 
would  be  difficult  to  find  a  statute  that  speaks  of  the  ''encum* 
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brancc**  of  a  mortgage,  or  of  a  judgment  And  yet,  as  Mr. 
Jonei  clearly  shows,  this  general,  popular  nomenclature  is, 
a<i  it  is  very  apt  to  be.  wholly  in  the  wrong.  The  so-called 
**lims**  of  this  kind  find,  therefore,  np  place  in  this  work ;  and 
.  the  unsuspecting  lawyer  who  turns  to  it  for  information  on 
thosic  subjects  will  be  dtsap]x>intcd,  ei'en  though  his  mental 
horizon  may  he  enlightened  in  another  direction. 

What,  tlien,  is  a  '*  lien."  within  the  scope  of  this  work  ?  It 
must  be  confessed  that,  though  the  so'cral  species  of  liens  are 
cfcfined  with  great  clearness,  the  bmad  line  of  distinction 
between  a  '-lien"  in  general  and  a  charge  on  property  is  left 
in  a  hazy  state.  But  probably  this  was  ine\'itable.  It  is  hard 
to  find  a  definition  which  will  include  common  law,  statutory 
and  equitable,  to  say  nothing  of  maritime  liens.  "A  lien  at 
law,**  sa}'s  the  author.  **is  an  implied  obligation  whereby 
property  is  bound  for  the  discharge  of  some  debt  or  engage- 
ment It  is  not  the  result  of  an  express  contract :  it  is  given 
by  implication  of  law.**  Now  it  is  clear  that  this  defini- 
tion  cannot  be  applkd  to  a  statutory  lien,  which  Is  given  by 
the  cxprcKt  words  of  a  statute,  unless  we  regard  the  statute  as 
implied  in  the  agixxmcnt  between  the  parties.  So,  too,  an 
equitable  lien,  which  arises  from  express  words  fai  a  contract, 
cannot  be  classed  under  this  definition.  An  example  will 
make  this  ck»rer.  At  common  law  an  innkeeper  has  a  lien  on 
the  goods  of  his  guest  until  his  charges  are  paid.  The  guest 
may  contract  with  him  that  he  shall  retain  a  special  part  of 
hts  baggage.  This  discharges  the  lk:n  on  the  rest,  and  creates 
an  equitable  lien  on  the  part  so  retained.  Again,  a  lien  on  the 
property  of  a  guest  may  be  declared  by  statute,  which  will 
supersede  the  common-law  lien.  In  each  case  the  result  b  the 
same,  but  the  three  liens  are  totally  diflcrcnt  in  their  origin. 

The  most  general  definition  of  a  lien  tliat  Mr.  Jones  gives  is, 
that  it  is  a  right  of  detainer^.  This,  howe\'er,  only  applies  to 
pcrMMial  property,  and  not  to  a  mechanic's,  or  other  lien  on 
teal  estate.  A  lien  on  personal  property  can  in  general  only 
attach  to  property  in  the  possession  of  the  lien-holder,  and 
which  he  can  detain ;  but  the  mechanic  is  not  in  possession  of 
the  ral  estate  to  which  his  claim  attaches. 
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Without  going  into  the  subject  Cirthcr  it  may  suffice  to  say 
that  the  most  satisfactory  dcAnition  of  a  *'  lien "  in  the  strict 
sense  is,  that  it  is  a  fixed  charge  upon  specific  property,  mit 
coupled  Hith  an  interest  This  Mr.  Jones  clearly  implies, 
though  he  does  not  stite  it  in  so  many  wonls. 

There  is  very  little  that  has  escaped  the  author's  research : 
and  he  has  fortunately  not  felt  himself  tied  down  to  a  hare 
statement  of  tlie  express  decisions  on  any  subject,  but  has 
gone  in  most  cases  into  a  more  or  less  detailed  discussion  of 
collateral  |)oints,  tending  to  elucidiite  (fuestions  not  yet  decided, 
but  which  may  arise.  The  chapter  on  the  lien  of  a  Finder  of 
Ijost  Goods  is  a  clear  illustration  of  this.  After  stating  that  at 
common  law  the  finder  has  no  lien,  lie  does  not  merely  add 
that  if  a  reward  has  been  offered  the  finder  has  a  lien  for  the 
reward ;  but  goes  on  to  discuss  the  incidents  of  the  offer,  when 
it  becomes  a  contract,  what  ccmstitutes  a  performance  of  its 
terms,  when  the  offer  may  be  withdrawn,  etc,  until  he  has 
covered  almoat  every  conceivable  question  that  can  be  raised 

And  yet,  there  are*  some  matters  which  Mr.  Jones  has  either 
fiuled  to  notice,  or  considered  as  beneath  his  notice.  It  is 
rather  depressing  to  local  pride  to  find  no  mention  of 
Culwalader  v.  Dilworth,  26  W.  N.  C^  32,  the  sole  case  in 
which  a  court  has  €iecided  that  an  agistor  has  a  lien  at  common 
law  upon  a  hone  which  he  has  taken  to  board.  However, 
opposed  as  that  case  is  to  an  overwhelming  array  of  authori- 
tics,  its  citation  would  have  served  no  good  puqpoae,  except  as. 
showing  the  presumable  opinion  on  that  subject  in  Pennsyl- 
vania. 

There  are  some  slight  inaccuracies  and  deficiencies  of  stitc- 
ment  to  be  found  here  and  tliere.  In  discussing  lumbermen's 
liens  the  author  states  (|  722),  that  "  tlie  contractiir  is  not  in 
general  an  agent  of  the  owner  to  employ  men  and  bind  the 
owner  or  his  property."  But  he  omits  to  state  that  this  rule 
depends  wholly  on  tlie  nature  and  terms  of  the  contract  (in 
other  words,  whether  or  not  the  contractor  is  to  be  regarded 
as  independent).  If  he  is  not  independent,  but  under  the 
control  of  the  owner,  authority  to  employ  men  on  behalf  of 
the  latter  will,  in  the  absence  of  express  restrictions,  be 
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infcncd  from  the  contract  It  Is  clear,  therefore,  that  no 
ecneral  rule  can  be  paxiicatcd  where  it  depends  on  the  dr- 
cimutanccs  of  the  particular  case. 

So,  he  states  in  i  1033  that  the  lien-holder  who  sells  the 
property  subject  to  the  lien  may  set  up  the  lien  as  a  defenceto 
any  action  which  the  OH-ncr  may  bring  against  him  for  a  con- 
version. But  thu,  as  shown  by  H  523  and  $2$,  b  only 
partially  true.  In  any  case  the  licrt  could  only  serve  as  a 
defence /rw  AiJVil^;  that  is,  as  a  Mrt-ofT.  And  he  does  not  state 
the  fiict  decided  in  one  of  the  very  cases  he  dtcs,  that  the 
purchaser  of  the  property  may  net  up  the  lien  as  a  defence  to 
an  action  of  rcpleiin  brought  by  the  owner,  he  being  in  this 
regard  substituted  to  the  righti  of  the  licn-hokfer. 

Again,  in  discussing  the  vendor's  Uen  upon  ml  estate  for 
unpaid  purch»ie  money,  while  rightly  omitting  Pennsylvania 
from  the  list  of  States  in  which  that  lien  is  recognised,  the 
author  also  omits  to  state  that  it  was  nevertheless  decided  in 
Stokel)'  V,  Trout,  3  Watts,  163,  that  whenever  the  agreement 
between  the  vendor  and  \«cndee  contemphtes  another  deed, 
though  in  the  words  of  a  present  omveyance,  the  vendor  has  a 
lien  for  the  unpaid  purchase  money. 

And  again,  m  treating  of  the  eflRsct  which  an  agreement  by 
the  principal  contractor  not  to  file  a  mechanic's  lien  has  upon 
the  right  of  a  subcontractor,  though  correctly  stating  the  Ulw 
to  be  that  a  covenant  to  that  effect  by  the  contractor  will  bind 
the  sub-contractor,  he  overlooks  the  decision  in  Evans  v. 
Grogan,  153  Pa.,  121,  that  to  have  that  effect,  it  must  be  a 
covenant  in  the  strict  sense,  nota  mere  promise  that  liens  shall 
not  be  filed 

All  thcss  errors,  however,  are  but  of  minor  importance 
compared  with  the  value  of  the  work  as  a  whole,  and  are  such 
only  as  are  inevitable  in  any  human  performance.  No  other 
work  on  the  subject  can  compare  with  this  in  k>gical  arrange- 
ment, clear  style,  or  accurate  statement  The  chapters  on 
Mechanics*  Liens,  which  form  over  two-thirds  of  the  text  of 
the  second  volume,  contain  a  presentment  of  the  law  on  that 
vexed  suliject  that  is  without  a  rival.  Afker  their  perusal,  one 
can  say  with  confidence  that  he  knows  something  about  the 
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subject,  a  Statement  which  would  have  been  rash,  indeed, 
before  Mr.  Jones  (rave  us  the  fruit  of  his  labors.  Tlie  same 
mi^ht  be  said  of  other  |)ortions  of.  the  work: 

A  vcr>'  valuable  feature  is  the  abundant  presentment  of 
statute  law,  a  feature  which  was  really  rendered  essential  by 
the  nature  of  the  subjects  treated ;  but  it  is  matter  for  regret 
that  the  references  anc  too  often  made  to  compilations  only, 
and  not  to  the  annual  volumes  of  laws.  An  index  of  statu- 
tor>'  law,  though  involving  much  additional  labor,  would  have 
been  an  important  adjunct  to  the  work. 

The  index,  too,  might  have  been  fuller.  As  it  is,  it  savors 
too  much  of  the  logical  arrangement  of  the  work,  and  not 
enough  of  the  alphabetical  nature  of  an  index  proper.  You 
will  find  the  titles  "contractor**  and  "sub-contractor"  sale  and 
sound  under  the  shelter  of  "  Mechanics'  liens,**  but  will  look 
for  them  in  vain  in  their  alphabetical  pkice.  So  with  many 
other  subjects. 

It  is  also  di.sappointing  to  find  tlie  subject  of  municipal  liens 
dismis.sed  with  a  cursory  reference  to  the  liens  of  taxes  and 
water  renti.  These  are  certainly  matters  of  great  importance, 
and  fall  as  legitimately  within  the  scope  of  .the  work  as  do 
McchanicH*  IJcns.  It  may  be,  however,  that  the  author  felt 
himself  restrained  within  the  bounds  of  the  property  relations 
between  private  individuals,  in  which  case  the  liens  of  the 
public  would  not  strictly  belong  to  the  subject  in  hand.  Yet, 
treated  as  Mechanics*  Ucns  have  been,  it  would  have  greatly 
enhanced  the  value  of  the  work  ;  and  we  may  be  permitted  to 
express  the  h^pe  that  in  the  future  the  author  may  turn  his 
hand  to  this  subject  also.  R.  D.  S. 


Forms  in  CONVRVANciNn  and  Gknrkal  Legal  Forms,  Com- 
prising Precedents  for  Ordinary  Use.  and  Clauses  Adapted 
to  Special  and  Unusual  Ca.ses.  With  Practical  Notes,  by 
Lkonard  a.  Jones.  Fourth  lulition.  Boston  and  New 
York.     Houghton,  Mifflin  &  Co.,  1894. 

The  first  edition  of  Mr.  Jones*s  work  made  its  appearance 
ibout  .seven  years  ago.    Only  last  year  yfc  expressed  our 
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admiration  for  the  book  on  the  publication  of  the  third  edition. 
That  the  fourth  is  already  before  us  is  sufHcient  evidence  of  its 
success. 

A  book  of  legal  forms  is  perhaps  not  esscHtial  to  the  library 
of  an  old  practitioner,  but  to  any  law  library  it  is  a  convenient 
addition,  and  to'  a  young  and  incxfSerienced  member  of  the 
profession  an  invaluable  aid,  for  it  saves  him  much  time  and 
may  save  him  many  mistakes.  Of  course,  it  is  upon  its  being 
practical  and  absolutely  accurate  that  the  value  of  any  book 
of  forms  depend.  It  must  contain  models  of  all  documents 
included  in  its  subject  that  a  lawyer  finds  himself  called  upon 
to  draft.  The  field  of  conveyancing  is  a  broad  one,  extending, 
■s  it  docs,  from  the  simplest  deed  or  argument  to  the  most 
involved  will  or  complicated  mortgage. 

Mr.  Jones's  work  fulfils  its  mission.  It  gives  us  the  forms 
of  conveyance  of  every  kind  which  the  various  states  prescribe^ 
or  their  courts  sanction.  These  are  well  suited  to  the  practi- 
tkmer's  needs.  The  precedents  are  skilfully  and  carefully 
prepared. 

The  general  arrangement  is  admirable.  Foot  notes  call 
attention  to  variations  in  the  diflcient  states  from  the  forms 
ghren,  with  leferenoes  to  the  state  laws.  W.  S.  E. 


Wc  owe  an  apology  to  the  publishers  of  the  General  Digest 
of  the  United  States,  the  Lawyers  Co-Operative  Publishing 
Company,  Limited,  for  a  misstatement  of  (act  in  our  review  of 
that  work,  which  appeared  in  the  February  number  of  the 
AscEKiCAX  Law  Register  and  Review.  We  stated  that  the 
cases  which  were  printed  in  small  type,  which  were  apparently 
notes  to  the  other  reported  cases,  were  not,  as  notes,  very 
useful  We  mistook  the  character  of  these  small  cases,  whidi 
were  printed  in  small  type.  They  are  bye-report  cases.  Our 
criticism,  therefore,  to  these  cases  as  notes  was  a  criticism  on 
an  entire  misconoeption  of  the  nature  of  the  cases.  Undoubt-> 
cdly  bjre^feports  are  useful  in  a  Digest  It  is  also  a  good  idea 
to  print  them  in  small  type,  so  that  one  can  immediately 
daoem  iHiether  the  principle  annunciated  is  one  which  has  the 
authority  of  a  court  of  the  ktft  resort 
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After  thii  aeoond  article  in  rdcrcnoc  to  the  natural  use  of 
lands,  which  was  published  in  the  February  number  had  gone 
to  press,  Mr.  McMurtric  called  the  writer's 'attention  to  the 
recent  decision  of  the  House  of  Lords  in  Young  v,  Bankier 
Distillery  Gnnpany,  1893  Ap.  Gisc,  691.  In  this  case, 
published  since  the  article  was  written,  the  lessees  of  a  colliery 
pumped  mine  water  from  their  workings  into  a  stream,  stated 
to  be  the  only  natural  outlet  for  carrying  the  water  oflT,  upon 
which  the  inferior  land  owner  had  for  numy  years  main- 
tained a  distilknry.  The  actkm  was  brought  (in  Scotland)  to 
have  the  mine  owner  indicted  from  discharging  his  water  into 
the  stream  and  lor  damages.  A  judgment  in  (avor  of  the 
plaintifls  was  affirmed  by  the  House  of  Lords  and  Sander- 
son's case  cited  by  the  apfKlkmts  was  strongly  disapproved. 

Lord  MacNaghten,  said : 

"Then  the  appellants  urged  that  working  coal  was  the 
natural  and  proper  use  of  the  mineral  property.  They  said 
they  could  not  continue  to  work  unless  they  were  permitted  to 
discharge  the  water  which  accumulates  in  their  mine,  and  they 
acMed  that  this  water  course  is  the  natural  and  proper  channel 
to  carry  oflT  the  surplus  water  of  the  district.  All  that  may 
be  very  true,  but  in  this  country  at  any  rate  it  is  not  permissi- 
bk:  m  such  a  case  for  a  man  to  use  his  own  property  so  as  to 
injure  the  property  of  his  neighbor." 

And  Lord  Shand,  said: 

'*  The  defenders'  counsel  incited  your  Lordships  to  follow 
the  decision  in  an  American  case  decided  in  Supreme  Court 
of  Pennsylvania--  the  case  of  Pennsylvania  Coal  Company  v. 
Sanderson,  56  American  Rep.  89,  decided  in  Feburary  1886. 
In  that  case,  undoubtedly,  the  court  held  that  the  owners  of  a 
mine  were  entitled  to  pump  up  water  from  the  low  strata  of 
the  mine  and  to  send  it  into  an  abjoining  stream,  although  the. 
quantity  of  the  water  was  thereby  increased  and  its  quality  so 
affected  as  to  render  it  totally  unfit  ibr  domestic  purposes  by 
the  lower  riparian  owners..  The  case  had  been  twice  previcnisly 
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bc^rc  the  court  and  on  both  occasions  the  judgment  was 
^xn  against  the  mine  oHtier.  On  the  third  occasion,  which 
occurred  m  consequence  of  a  third  trial  to  assess  the  damages 
the  jury  found  a  very  large  sum  due  to  the  lower  owner ;  but 
the  verdict  was  quashed  and  the  whole  case  reconsidered  in 
the  reference  to  the  legal  rights  of  the  parties  with  the  rcsuk 
I  have  stated.  In  a  court  of  seven  judges  there  were  three 
who  dissentod  from  the  judgment,  including  the  Chief  Justice 
of  the  Slate.  This  cireumstancc  and  the  grounds  of  the 
judgment  seem  to  me  to  be  sufficient  to  deprive  the  case  of 
any  real  weight.  ...  I  shall  only  add  that  while  the  enor- 
mous value  of  the  mining  interests  in  the  district  of  Fenns}'l- 
vania,  from  which  the  ca^  came,  and  which  is  fully  explained 
in  the  judgment,  might  have  found  a  good  reason  for  appeal- 
ing to  the  Icgblatureto  pass  a  special  measure  to  restrain  any 
proceeding  by  interdict,  at  the  instance  of  surfiwe  proprietors, 
and  to  confine  them  to  a  right  to  damages  only  for  injury  sus- 
tained, that  value  could  not  in  my  opinion  afford  no  good  legal 
ground  for  allowing  the  proprietor  of  a  mine  so  to  work  his 
flrincrab  for  his  own  profit  as  to  destroy  or  greatly  injure  his 
neighbor's  estate,  by  subjecting  it  by  means  of  artificial  opera- 
tions to  the  burden  of  receiving  ift-aler,  enlarged  in  quantity 
and  destroyed  in  qoality,  Vithout  payment  of  compensation  or 
damages  for  the  injury  done.  ■  The  case  has  no  application  to 
the  preseot  because  the  decision  was  liased  on  spodal  drcum- 
stMwe  as  to  the  great  relatK'e  value  of  the  minerals  as  com- 
pared with  the  surfiwe  in  the  district ;  and  because  in  any  view 
the  dcctsion  seems  to  me  to  have  been  making  biw  rather  than 
interpreting  the  law,  so  as  to  ghre  eflcct  to  sound,  just  and 
well  rccogniird  principles  bk  to  thecommon  interest  and  rights 
of  upper  aad  fewer  proprietors  in  the  running  water  of  a 
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Isitm0i  about  time  that  the  Lqs»l«^>«  helped  the  courts 
to  get  dear  oC  avoid  and  abrogate  that  reCc  of  1^  barbarism, 
iktMwif    Snoe  die  time  when  it  required  the  Inpfessioa  of 
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the  sealer's  thumb  upon  wax,  until  now,  when  the  dash  of  a 
])en,  intcndcil  as  a  seal,  will  do,  a  long  and  weary  struggle  lor 
emancipation  has  been  borne.  What  docs  it  now  import,  even 
in  conservative  Pennsylvania  ?  Natking,  when  it  stands  in  the 
way  of  the  su])posed  ju&tice  and  merits  of  a  transaction.  The 
sessions  and  the  statutes  have  so  belabored  the  ancient 
solemnity  and  sacredncss  of  the  seal,  that  about  tlie  only 
quality  left  unattackcd,  is  preventing  the  bar  of  a  statute  of 
limititions.  And  even  that  is  of  doubtful  advantage.  If  a 
man  has  a  note  about  to  be  barred,  the  courts  arc  open  let 
them  implead  one  anotlier.  So  long  as  it  is  not  required  that 
it  be  stated  in  the  body  of  tlie  instrument  that  it  is  seaied,  a 
scroll  or  a  dash  by  the  holder  will  do  the  business.  Get 
your  judgment,  if  you  have  an  honest  claim,  it  will  defy  the 
sUtutc.  By  the  old  sututc  a  Writ  of  Error  could  be  taken 
within  seven  years ;  since  1874,  within  two  years.  By  the  old 
law,  in  partition,  the  shcriflf  took  twelve  men;  since  1879,  she 
men.  By  the  old  law  the  lien  of  decedent's  debts  remained 
tor  five  years ;  now  by  Act  of  1893,  two  years. 

Arc  not  these  improvements  ?  Do  they  not  expedite  busi- 
ness and  legal  aflairs?  Emancipate  aU  instrumenU /«rllr 
payment  ef  mouey  from  the  legal  requtiement  of  a  seal.  Leave 
It,  if  you  please,  on  Wills,  and  on  t>eeds,  as  a  relic  Tempos 
fagii.    Let  us  get  on.  J.  G.  F. 

BijOOMSburo,  Pexna. 
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IS  THE  PRESIDENT  OF  THE  UNITED  STATES 
VESTED  WITH  AUTHORITY  UNDER  THE  COX- 
STITUTION  TO  APTOINT  A  SPKCIAL  DIPLC 
MATIC  AGENT  WITH  PARAMOUNT  POWER 
WITHOUT  THE  ADVICE  AND  CONSENT  OF 
THE  SENATE?* 


By  Peaxcis  N.  Tmorfb,  Ph.  D. 


The  executive  power  of  the  United  States  is  vested  in  the 
President  who  "  shall  noinin.itc  and  by  and  with  the  advice 
and  consent  of  the  Senate  a{)|x>int  ambassadors,  other  public 
ministers  and  consuls.  ju(I«;cs  of  the  SuprcnK  Court,  and  all 
other  oflkers  of  the  United  States  whose  appointments  are  not . 
otherwise  proiHdcd  for  in  the  Constitution  of  the  United  States. 
Congress  at  its  discretion  may  vest  the  appointment  of  inferior 
officers  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.    (Const.  U.  S..  Art.  II,  {  2,  2.) 

'!  An  office  is  a  public  station,  or  employment,  conferred  by 
the  appointment  of  government.  Tlie  term  embraces  the 
ideas  of  tenure,  duration,  emolument  and  duties.  .  .  .  His 
duties  are  continuing  ami  pennnnent.  not  occasional  or  tempo- 
rar>-.  They  are  such  as  his  superior  in  office  should  pre- 
scribe :  -  U.  S.  V.  Hartwcll.  6  Wall.  393. 

*  This  article  Is  a  reply  to  one  b}-  Henn-  FUndctB,  Esq.,  in  the  March 
number  of  the  AanmiCAX  Law  Register  Ain>  Review,  pi  177. 
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**  The  head  of  a  dqiartnicnt  has)  no  constitutional  prcroga* 
tivc  of  appointment  to  offices  independently  of  the  legislation 
of  Congress,  and  by  such  legislation  he  must  be  governed  not 
only  in  making  ap|>ointmcnts  but  in  all  that  is  incident 
thereto:"  U.  S.  v.  Tcrkins,  1 16  U.8.  485.  In  U.  S.  v,  Ger- 
maitie,  99  U.  S.  511,  Justice  MiujCK  said:  **In  the  case 
befon:  us  the  duties  are  not  continuing  and  permanent  and  the>' 
arc  occasional  and  intermittent/'  whence  it  followed  tliat  the 
person  was  not  an  officer  nnd  his  employment  was  not  an 
office  in  contemplation  of  I:iw.  Chief  Justice  ^[ARSllALL  in 
IJttle  et  al.  r.  liarrieme  ct  al.,  2  Cranch,  170,  ckcided  in  the 
February  term,  1804,  said  :  '*  The  instructions  cannot  change 
the  nature  of  the  transaction,  or  legalize  an  act,  which,  with- 
out those  instructions,  would  have  been  a  plain  trespass;**  the 
case  involving  the  actions  of  a  commander  of  a  ship  of  war 
of  the  United  Stites  obeying  his  instructions  from  the  Prcsi* 
dent  of  the  United  States.  The  commander  acts  at  his  own 
IKril.  If  those  instructions  are  not  strictly  warranted  by  law^ 
he  is  answerable  in  damages  to  any  |)erson  injured  by  the 
execution. 

Diplomatic  officers  shall  be  deemed  to  include  ambassadors, 
envoys  extraordinary,  ministers  plenipotentiary,  ministers  resi- 
dent, commissioners,  charges  d'aflaires,  agents,  and  secretaries 
of  legation,  and  none  others.    (Re\'tsed  Statutes,  1674.) 

To  entitle  any  charge  d*aflairs.  or  secretary  of  legation  or 
,  embassy  to  any  foreign  country,  or  secretory  of  any  minister 
plenipotentiar)',  to  compensation,  they  shall  respectively  be 
appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate.  (Revised  Statutes.  1684.) 
'  No  diplomatic  or  consular  officer  shall  correspond  in  regard 
to  the  public  aflairs  of  any  foreign  government  with  any 
private  person,  newspaper,  or  other  periodical,  or  otherwise 
than  with  the  proper  officers  of  the  United  States.  (Revised 
Statutes,  1751.) 

From  these  data  it  is  possible  to  determine  exactly  what  is 
signified  under  the  Constitution  and  laws  of  the  United  States 
by  Uie  term  "officer  "  and  ** diplomatic  officer." 

On  the  seventh  of  March,  1894,  President  Cleveland  sent 
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Hon.  James  H.  Blount,  of  Georgia,  to  the  Sandu-tch  Islands, 
and  four  days  later  the  Department  of  State  issued  to  Mr. 
Blount  his  instructions  and  commission  of  which  the  following 
tapart: 

"  The  comprehensive,  delicate,  and  confidential  character  of 
your  mission  can  now  only  be  briefly  outlined,  the  details  of 
its  execution  bdnj;  necessarily  left,  in  great  measure,  to  your 
S<ood  judgment  and  wise  discretion. 

"  You  ^-ill  investigate  and  fully  report  to  the  President  all 
the  fiicts  >-ou  can  learn  respecting  the  condition  of  aflairs  in 
the  Hawaiian  Islands,  the  causes  of  the  revolution,  by  which 
^he  Queen's  Government  was  overthrown,  the  sentiment  of  the 
people  toward  existing  authority,  and,  in  general,  all  that  can 
^ully  enlighten  the  President  touching  the  subjects  of  your 
■^^ission. 

*'To  enable  you  to  fulfill  this  charge  your  authority  in  all 
flutters  touching  the  relations  of  this  Government  to  the  exist- 
ing or  other  Government  of  the  Islands,  and  the  protection  of 
our  citizens  therein,  b  paramount,  and  in  you  alone,  acting  in 
co-operation  with  the  commander  of  the  naval  forces,  is  vested 
full  discretion  and  power  to  determine  when  such  forces  should 
be  landed  or  withdrawn. 

**  You  are.  however,  authorized  to  avail  yourself  of  such  aid 
and  information  as  you  may  desire  from  the  present  minister  of 
the  United  States  at  Honolulu,  Mr.  John  L.  Stevens,  who 
will  continue  until  further  notice  to  perform  the  usual  functions 
attaching  to  his  office,  not  inconsistent  with  the  powers 
intrusted  to  you.  An  instruction  will  be  sent  to  Mr.  Stevens 
directing  him  to  frdlitate  your  presentation  to  the  head  of  the 
Government  upon  your  arrival,  and  to  render  you  all  needed 
assistance,  etc.,  etc.'* 

Mr.  Blount  was  not  appointed  by  and  with  the  adnce  and 
consent  of  the  Senate.  President  Cleveland  appointed  him 
with  authority  paramount.  Was  the  President  authorized, 
under  the  Constitution  and  the  laws  of  the  United  States,  to 
make  such  an  appointment  ? 

The  term  paramount  is  defined  in  the  Century  DicHaiuay: 
"Supreme;  superior  in  power  or  jurisdiction;  chief;  as  lord 
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paramount,  the  supreme  lord  of  a  fee,  or  of  lands,  tenements^ 
and  hereditaments ;  the  hi|;hest  in  rank  or  importance.**  Mr. 
Blount's  authority,  according  to  his  instructions  and  commis- 
sion, out-ranked  that  of  the  United  States  minister  at  Hono- 
lulu, Mr.  Stevens,  who  had  been  apix>inted  by  and  with  the 
advice  and  consent  of  the  Senate. 

Has  the  President  authority  to  send  an  agent  whose 
authority  shall  be  paramount  to  that  of  an  ambassador^ 
minister,  consul,  or  charge  d'affaires,  unless  that  agent  is 
appointed  by  and  with  the  advice  and  consent  of  the  Senate  ? 
The  discussion  on  the  ado|)tion  of  the  article  which  vests 
the  appointing  power  in  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  began  July  21,  1787,  and  the 
motion  that  the  judges  .should  be  nominated  by  the  Executive 
and  such  nominations  become  ap{K>intmcnts  unless  disagreed 
to  by  two-thirds  of  the  second  branch  of  the  Legislature,  made 
by  Madison  three  days  before,  was  resumed.  "  Mr.  Madison 
stated,  as  his  reasons  for  the  motion,  first,  that  it  secured  the 
responsibility  of  the  Executive,  who  would,  in  general,  be  more 
capable  and  likely  to  select  fit  characters  than  the  Legislature^ 
or  even  the  .second  branch  of  it,  who  might  hide  their  selfish 
motives  under  the  number  concerned  in  the  appointment; 
secondly,  that,  in  case  of  any  flagrant  [Kirtiality  or  error  in  the 
nomination,  it  might  be  fairly  presumed  that  two-thirds  of  the 
.second  branch  would  join  in  putting  a  negative  on  it.  .  .  . 
The  Executive  Magistrate  would  be  considered  as  a  national 
oflicer,  acting  for  and  equally  .sympathizing  with  every  part  of 
the  United  States.'*  On  the  seventh  of  September,  in  the 
debate  on  the  clause,  "  He  shall  nomin.ite,  etc.*,  appoint  am- 
bassadors, etc.,"  Mr.  Wilson  objected  to  the  mode  of  appoint- 
ing, as  blending  a  branch  of  the  legislature  with  the  Executive. 
Good  laws  are  of  no  effect  without  a  good  executive ;  and  there 
can  be  no  good  executive  without  a  responsible  appointment 
of  ofHcers  to  execute.  Responsibility  is,  in  a  manner,  destroyed 
by  such  an  agency  of  the  Senate.  He  would  prefer  the  council 
pro|K>sed  by  Col.  Mason,  provided  its  advice  should  rot  be 
made  obligatory  on  the  President. 
*'  Nfr.  Pinckne>*  was  against  joining  the  Senate  in  these  appoint- 


DIPLOUATIC  AGENTS  WITHOUT  THE  SENATE'S  CONSENT.   26 1 

D^ta^excqit  in  the  instances  of  ambassadors,  who,  he  thought, 
o^0\t  not  to  be  appointed  by  the  President. 

**  Mr.  Gouvemeur  Morris  said  that,  as  the  President  was  to 
"omtnate,  there  would  be  responsibility;  and  as  the  Senate  was 
^  concur,  there  would  be  security." 

The  idea  advanced  by  Morris  is  undoubtedly  the  funda- 

"'otal  one  in  the  matter  of  executive  appointments  by  and 

^th    the  advice  and  consent  of  the  Senate.    The  President  is 

^"'po^'ered  to  appoint  secret  agents,  and  a  contingent  fund 

'"■otanting  annually  to  about  $500,000  is  placed  at  his  dis- 

f^^^^l^  to  enab!e  him  to  acquire  such  information  as,  in  his 

<'''*%'^r^«nt,  may  seem  necessary.    The  reason  for  placing  such 

>'unc£  at  his  disposal  like^'ise  pbces  a  contingent  fund  at  the 

^^^^^^s^  of  the  Senate  and  of  the  House  of  Representathxs. 

^  ^^^^mmandcr-in-chief  of  the  armies  and  navies  of  the  United 

^*^^»  the  President  is  empowered  to  send  special  agents  to 

^  l^^it  of  the  world  to  make  investigation  for  the  President 

/''^'^••ig  matters  pending,  or  likely  to  be  pending,  between  the 

JJ*^^^^   States  and  another  country  or  people.    The  nature  of 

^v^c^  uiry  to  be  made  by  such  a  special  agent  is  described  by 

^*^=*^^2r  in  his  Huselmann  note,  in  which  he  says  of  Mr. 

y^  «"•  Mann's  errand  was,  in  the  first  instance,  purely  one  of 

"r****rv«     He  had  no  power  to  act  unless  he  had  first  come  to 

.   ^^^>Tivictton  that  a  firm  and  stable  Hungarian  government 

^*^^^-     'The  principal  object  the  President  had  in  view,* 

rf^^^iwig  to  his  instructions,  *  is  to  obtain  minute  and  reliable 

^?^''*Uuion  in  regard  to  Hungary  in  connection  with  the 

^^*^  of  adjoining  countries,  the  probable  issue  of  the  present 

^'^^utionary  movements,  and  the  chances  we  may  have  of 

V^^S  commercial  arrangements  with  that  power  favorable 

,.J^^  United  States.'    Again,  in  the  same  pe^xr,  it  is  said: 

^^  object  of  the  President  is  to  obtain  infonnation  in  regard 

^^ngaiy,  and  her  resources  and  prospects,  with  a  view  to 

.  ^  ^vly  recognition  of  her  independence  and  the  formation  of 

^^'^^'^Gtal  relations  with  her.' "    (Wl^^u^^on*  ^^^  ^^*  C^1>*P- 

\47.) 

^^trident  Monroe,  in  1816,  sent  Rodney,  Bland  and  Gfaham 
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as  commissioners  to  inquire  into  the  condition  of  several  South 
American  colonics.  These  commissioners  were  not  nominated 
to  the  Senate,  although  that  body  was  in  session  at  the  time  of 
their  appointment.  When  the  diplomatic  appropriation  bill 
came  up  in  the  House.  Clay  excepted  the  insertion  of  530,000 
for  the  payment  of  these  special  commissioners,  insisting  that 
bdng  diplomatic  agents,  their  nomination  should  have  been 
sent  to  the  Senate  and  by  the  Senate  confirmed.  The  payment 
was  not  met  out  of  the  contingent  fund,  but  a  special  appro* 
priation  was  made  under  the  head  cf  incidental  expenses.  (lb.) 
These  and  other  precedents  have  been  cited  by  advocates  of 
the  authority  of  the  President  to  appoint  Mr.  Blount  with 
paramount  power.  Upon  examination,  they  cease  to  be  pre-> 
ccdcnU  for  Mr.  Blount's  appointment  To  the  extent  that* 
they  are  precedents  for  the  appointment  by  the  President  of 
an  agent  to  make  inquiry,  they  are  precedents  for  Mr.  Blount's 
appointment ;  there  is  no  precedent  for  the  appointment  of  Mr. 
Blount  with  paramount  power  without  the  advice  and  consent 
of  the  Senate.  In  every  case  of  the  appointment  of  a  special 
commissioner,  or  agent,  by  the  President  to  enter  into  treaty 
negotiations,  the  treaty  thus  negotiated  was  merely  sugges- 
tive and  in  the  nature  of  information,  until  it  was  submitted 
by  the  President  and  ratified  by  the  Senate.  No  Presidential 
agent  can  make  a  treaty;  no  Presidential  messenger  can  he 
constitutionally  empowered  with  paramount  authority  with- 
out the  advice  and  consent  of  the  Senate.  Neither  the 
Constitution  nor  the  laws  nor  the  force  of  custom  gives 
authority  to  the  President  for  such  an  appointment  as 
that  of  Mr.  Blount.  If  th'c  President  may  appoint  a 
diplomatic  agent  with  paramount  power,  the  office  of  the 
Senate  in  the  appointing  power  is  superfluous.  What 
shall  restrain  a  President  from  appointing  such  a  paramount 
agent  to  England,  to  Germany,  or  to  France,  where  he  shall 
be  superior  to  the  American  Ambassador  appointed  by  and 
with  the  advice  and  consent  of  the  Senate  ?  What  Ambassa- 
dor, Minister,  Consul,  Charge  d* Affaires,  what  Superintendent 
of  the  Mint,  Collector  of  the  Port,  United  Sutes  Manhal, 
Federal  Judge  may  not  find  himself  under  the  authority  of  & 
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paramount  appointee  of  the  President?  Such  an  appointee 
may  plunge  the  countr>'  into  war.  may  strain  commercial  rela* 
tkms,  may  tntericre  with  pending  treaties,  may  ignore,  or  even 
fle^',  the  legislation  of  Congrc:«5. 

The  theory  that  the  President  possesses  such  power  of 
appointment  is  not  sui>portcd  b>'  any  accepted  interpretation 
of  the  principles  on  which  representative  government  in  thi» 
country  is  founded.  The  powers  delegated  to  the  United 
States  are  distributed  into  three  groups,  known  as  the  execu- 
tive, the  legislative,  and  the  judicial.  Neither  of  these  i» 
independent  of  the  other.  In  the  ;^3pointtng  power,  and  in 
the  treat>'-making  power,  the  President  and  the  Senate  mu!<t 
Co-operate.  Congress  alone  has  the  power  to  declare  war. 
1'liese  delicate  rebtions  would  be  dangcrousily  confused  were 
the  President  suffered  to  make  paramount  appointments  with* 
out  the  adi'ice  and  consent  of  the  Senate.  Such  appointments 
at  once  transform  the  government  of  the  United  States  into  a 
discretionary  monarchy.  As  Morris  said  of  the  office  of  the 
Senate  in  the  appointing  power,  it  is  for  *'  security.** 

By  the  definition  of  the  term  "  officer  '*  laid  down  by  the 
Supreme  Court,  Mr.  Blount  was  not  an  officer ;  as  he  was  not 
VHMninated  to  the  Senate,  nor  confirmed  by  them,  he  was  not 
^n  ambassador,  public  minister,  or  consul.  As  an  agent  sent 
oti  a  mission  of  special  inquir>'  by  the  President  he  was  subject 
to  the  protection  of  the  Constitution  and  the  laws  of  the  United 
States.  He  possessed  no  more  authority  than  any  secret  agent 
^  the  government. 

The  insertion  of  the  word  "  paramount "  in  his  commission, 
auid  his  subsequent  action  in  obe}-ance  of  the  intimations 
UDplttd  by  that  word ;  his  assumption  of  authority  over  the 
American  minister  at  Honolulu;  hts  ordering  down  the 
American  flag;  his  direction  of  affairs  as  the  actual  American 
Qiiiiister,  were  assumptions  wholly  without  precedent  in 
custom,  or  in  law,  and  without  warrant  under  the  Constitu- 
tioii.  He  was  but  a  ministerial  agent  and  could  possess  no 
Piramount  authority  unkss  that  authority  was  given  him  by 
appointment  firom  the  President  by  and  with  the  advice  and 
consent  of  the  Senate.    He  was  not  an  officer  in  contempla- 
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tion  of  law ;  his  duties  were  occasional  and  temporary,  prc- 
scriUxI  by  his  su|x:rlor,  the  President  of  the  United  States.  As 
was  said  by  Chief  Justice  Maksiiall  in  Little  et  al.  v, 
liirricme  et  al.,  the  instructions  to  Mr.  Blount  cannot  change 
the  nature  of  the  transaction  or  le^^alizc  any  act  which,  with- 
out those  instructions,  would  ha\*e  been  a  plain  trespass.  Mr. 
Hlount  acted  at  his  peril.  As  well  niij^ht  StrafTord  liave  pleaded 
the  King's  writ  xs  Mr.  Blount  might  plead  the  President's 
commission.  Neither  Charles  Stuart  nor  Grovcr  Cleveland 
can  be  above  the  law. 

From  the  language  of  the  Constitution  of  the  United  States, 
from  tlie  language  of  the  Acts  of  Congress,  from  the  language 
of  the  Supreme  Court,  from  precedents,  from  tlie  nature  of 
American  institutions,  it  can  only  be  concluded  tliat  the 
President  of  the  United  States  has  no  power  to  appoint  a 
paramount  diplomatic  agent  except  by  and  with  the  advice  and 
consent  of  the  Senate. 


THE  TESTIMONY  TAKEN   BEFORE  A  CORONER 
CONSIDERED  AS  EVIDENCE. 


By  Wm.  a.  McNbili.,  Eaq. 


The  deci.sion  of  the  coroner,  excluding  Col.  Ainsworth  and 
his  counsel  from  the  deliberations  of  the  jury,  impanelled  to 
inquire  into  the  causes  of  the  late  disaster  at  Ford's  Theatre, 
has  been  the  occasion  of  comment  and  discussion,  not  only 
within  legal  circles,  but  also  among  those  who  have  viewed 
the  situation  from  tlie  standpoint  of  a  layman.  With  all  due 
deference  to  the  magistrate  who  has  made  this  ruling,  we  beg 
leave  to  enter  our  respectful  protest  .against  his  decision,  and 
in  so  doing,  may  unintentionally,  though  not  unwillingly, 
accede  a  greater  importance  to  the  coroner's  office  than  the 
Washington  official  has  ever  claimed.  Upon  a  thorough 
investigation  of  the  subject  of  the  coroner's  office,  we  have 
concluded : 
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1st.  That  a  coroner  holding  an  inquisitioH  super  tisnm  cor- 
pons  is  a  conrt  tf  record, 

2(L  His  inquest  is  in  the  nature  ef  a  proceeding  in  ran,  and 
is  prima  facie  andenee  of  ail  facts  found  therein^  and  in  m 
aeU  ease  throtvs  the  htirden  of  proof  on  the  party  edleging  tki 
tontmry. 

3d  AH  deposiii-ns  or  testimony  taken  before  the  coronals 
inquisition,  whether  reduced  to  writing  or  not — is  evidence  for  or 
against  any  one  who  may  be  tlureby  affected. 

I.    The  Coroner's  Col'rt  is  a  Court  of  Record. 

We  are  impressed  with  the  importance  of  this  office  when- 
ctxr  it  is  mentioned  by  the  old  common  law  writers.  Coke 
(In.stitutes  8i)  calls  him  the  X'ita  repubiica  pax.  The  same 
authority  (3  Institutes  and  4  Institutes)  informs  us  that :  "  He 
was  so  called  because  he  hath  to  do  principally  with  the  pleas 
of  the  crown,  or  such  wherein  the  king  is  more  immediately 
concerned."  '*  In  this  light  the  Lord  Chief  Justice  of  the 
King*s  Bench  is  the  pri^icipal  coroner  of  the  kingdom.'* 

"  He  (the  coroner)  must  have  a  sufficient  landed  estate  to 
uphold  the  dignity  of  the  position:*'  The  *' Mirror**  Chap.  1, 
Sec.  2.  Under  the  old  common  law  he  (the  coroner)  could 
hold  pleas  of  the  crown:"  The  "  Mirror**  Chap.  i.  Sec.  3. 

The  right  to  hold  pleas  of  the  crown  was  taken  from  the 
coroner  by  the  Magna  Charta,  but  was  restored  by  the 
statute  de  officio  coronafis  IV.  Edward  I.  Among  other  things 
the  statute  directs:  "If  any  man  be  slain,  and  the  culpable 
man  be  found,  he  shall  be  amerced,  all  his  goods  and  com 
within  his  grange,  and  if  a  freeman,  hi$  land  shall  be  valued 
and  thb  escheat  to  the  crown.  Coroners  shall  take  the 
testimony  of  the  witnesses  in  writing.  If  any  coroner  may 
find  any  nuisance  by  which  the  death  of  a  man  happened,  that 
the  township  shall  be  amerced  on  such  finding."  Statute  III, 
Henry  VII  directs :  "That  after  the  felony  found  the  coroner 
shall  deliver  therein  inquisitions  afore  the  justices  of  the  next 
gaol  delivery  in  the  shire  where  the  inquisition  is  taken,  .  .  • 
and  if  any  coroner  do  not  in  such  manner  certi^r  his  inquisi- 
tion, he  shall  be  fined  one  hundred  shillings." 
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Statute  II  and  IH,  riitllip  and  Maty,  Sees.  4  and  5 :  "  Every 
conmcr  uiKin  intiiiisition  before  him  ffiuiul  where  any  penion 
or  iicrsons  shall  be  indicted  for  murder  or  nianslau(;htcr  com- 
tiiittcd,  shall  put  in  writing;  the  c^ect  of  the  evidence  given  by 
the  jury  before  him,  beinj;  material/*  etc.,  "and  return  the 
same  to  the  Justices  of  Kyrc." 

Coke  tells  us  that  the  .substance  of  all  the  foregoing 
statutes  is  to  be  found  in  the  "Mirror,"  which  was  written 
before  the  Oinquest  of  Kngland  by  the  Normans,  but  was 
edited  and  enlarged  by  a  most  discreet  man  by  the  name  of 
I  lornc  in  the  reign  of  Kdward  I :  Preface  to  Cokc*s  Rcporti, 
9th  and  loth  Vol. 

Viners  ''Abridgment  of  the  Common  I.aw,*'  informs 
us  that  the  substance  of  all  these  statutes  arc  to  be  found 
in  the  common  law  writers,  ami  was  the  common  law  in 
the  time  of  GKinville,  Fleta  Hritton  and  Bracton.  Haw- 
kins IMeas  of  the  Crown,  and  I)acon*s  Abridgment  state  that 
the  statute  dc  ojjjUio  corona f is  is  wholly  directory  and  in  affirm- 
ance of  the  common  law,  that  the  coroner  is  not  excused  from 
any  of  his  duties,  under  the  common  law,  whicli  were  incident 
tr»  his  office  before  the  enactment  of  that  statute:  3  Hawkins, 
I*.  C,  Chap.  9,  Sec,  2iS;  Bacon's  Abridgment-Coroner. 

**The  offices  of  the  coroner,**  .sfiys  Hale,  **  are  judicial  and 
ministerial ;  and  his  office  did  not  determine  with  the  death  of 
the  king.  I  le  could  hold  no  incpiest  save  in  death.  Under 
the  common  law,  he  should  take  down  the  evidence  of  the 
witnesses  in  writing,  and  return  the  same  and  the  finding  of 
the  jury  to  the  Court  of  Kyrc  or  Nisi  Prius:*'  Hale's  Pleas 
of  the  Crown. 

The  Secrc*tary  of  lulward  VI  and  Klizabeth,  Sir  Thomas 
Smith,  in  his  history  of  the  commonwealth  tell  us  that:  "The 
impannelling  of  this  incjuest  (the  coroner's)  and  tlic  view  of 
the  body  is  commonly  in  the  streets,  in  an  open  place  and  in 
coroui  populiy 

His  duties  are  described  by  Coke:  *'A  coroner  may  and 
ought  to  inquire  of  all  the  cireumslaMces  of  the  party's  death, 
and  also  of  all  things  xMeh  occasioned  it;  and,  therefore,  it  » 
s;iid,  if  it  he  found  by  his  int/nesl  that  the  (KTson  deceased,  was 
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killed  by  a  tall  from  a  bridge  into  a  river,  and  that  the  bridge 
was  out  of  re|Kiir  by  the  ilcfault  of  the  inhabitants  of  such 
town,  and  those  inhabitants  arc  bound  to  rqxiir  it,  the  town* 
ship  shall  be  amerced:*'     Coke's  L>ttleton,  277-83. 

It  was  also  hb  duty  to  admit  tlic  c\*idcnce  on  both  sides. 
Thus,  we  read :  "  The  coroner  must  admit  the  e\'idence  on 
both  sides  of  the  question,  and  if  not  admitted  the  inquest 
will  be  quashed:*'  1  Lc\'ing  180.  ''Coroners  ought  to  bear 
evidence  and  counsel  on  both  sides:"  2  Siderfin  Reports 
90-91.  "In  the  court  of  King's  Bench  a  rule  was  granted 
for  a  coroner  to  show  cau.se  why  a  criminal  information  should 
not  be  filed  againsit  him  for  refusing  on  taking  an  inquisition 
super  visum  corporis  to  receive  evidence  on  the  part  of  the 
party  accused : "  1  Leach  Crown  Cases  43.  ** An  inquest  of 
oflfkc  by  the  coroner  or  cschcator  is  public  and  every  one  has 
a  rii^ht  to  be  heard ;  and  it  is  conclusive  against  the  world:** 
Starkie  on  Evidence. 

*'  Inquest  of  office  is  of  such  notoriety  that  the  law  presumes 
every  one  to  be  present ;  it  is  an  inquest  of  office  and  is  open  to 
every  one  and  »  against  the  world. 

Statutes  34,  Edward  HI.  C.  13.  36  Edward  III.  C.  13,  I 
Henry  VIII.  C  8.  2  and  3.  JCdward  VI,  C.  8.  3  Term  Reports, 
707-12-21.  See  also  Lord  Kcnyons  Opinion.  Phillip  on 
Evkfcnce  citing :  3  Kiblc.  489 ;  6  Best  and  Cress,  61 1-27 ;  2 
Burrows,  43  ;  1  Saunders.  362 ;  9  Dowling  and  Ryland,  247. 
Also  Doisliniere  v.  County  Commissioners,  32  Mo.  375. 

"Again,  the  coroner's  inquest  is  a  court  of  record  of  which 
the  coroner  is  judge  :**    6  Best  and  Cress,  61 1-25. 

II.    The  Coroner's  Inquest  is  an  Action  in  Rem. 

We  will  now  consider  whether  a  coroner's  inquest  is  an  action 
in  ptrsomam  w  9Xi  action  in  rem,  A  coroner's  inquest /iryvr 
visum  corporis  is  a  proceeding  on  behalf  of  the  people  to 
determine  how  and  by  what  means  the  person  before  whom 
the  coroner's  jury  was  impannelled,  came  to  his  death.  If 
then,  a  judgment  in  rem  (12  A.  and  E.  Ency.  p.  62),  is:  *' A 
judgment  agaiast  some  person  or  thing  upon  the  status  of  the 
person  or  the  nature  and  condition  of  the  thing,  and  is  equally 
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biniiin^  on  all  iwrsoiiH/*  will  not  an  inquest  by  a  coroner  come 
within  this  definition  ?  The  more  technical  dcfmition  of  a 
coroner's  inquisitions,  to  wit:  "A  proceeding;  instituted  on 
behalf  of  the  public  for  or  against  no  one  in  ixirticulnr,  but 
a^^ainst  or  upon  the  thing  or  subject,  whose  state  or  condition 
is  to  be  determined/*  agrees  with  the  definition  of  an  action  in 
ran  as  defined  by  the  Supreme  Court  of  Vermont  (20  Ver- 
mont Reports,  65),  where  the  distinction  between  actions  in 
personam  and  in  rem  is  fully  discussed.  "A  judgment  iu  rem 
I  undcrstmd  to  be  an  adjudication  pronounced  u|)on  the  status 
of  some  particular  subject  matter,  by  a  tribunal  having  com- 
petent authority  for.that  puqiose.  It  differs  from  a  judgment 
in  personam  in  this,  that  the  latter  judgment  is,  in  form  as  well 
as  substance,  between  the  parties  claiming  the  right ;  and  tliat 
it  is  so  inter  partes  appears  by  the  record  itself.  It  is  binding 
only  ui)on  the  parties  ai^fx^iring  to  be  such  by  the  record,  and 
those  claiming  by  them.  A  judgment  in  rem  is  founded  on  a 
proceeding  instituted  not  against  the  person  as  such,  but 
a^'ainst  or  upon  the  subject  matter  itself,  whose  state  or  condi- 
tion is  to  be  determined.  It  is  to  determine  the  state  or  con- 
dition of  the  thing  itself;  and  the  judgment  is  a  solemn  decla- 
ration upon  the  status  of  the  thing,  and  ipso  facto  renders  wliat 
it  declares  it  to  be,  etc.,  no  process  issues  against  any  one,  but 
all  |>ersons  interested  in  determining  the  state  or  condition  of 
the  instrument  arc  constructively  notified :  '*  20  Vermont 
Reports,  65. 

"Such  inquests  arc  of  a  public  nature,  and  taken  under 
competent  authority,  to  ascertain  a  matter  of  public  interest, 
are  upon  principles  already  announced  admissable  in  evidence 
against  the  world.  They  arc  analagous  to  adjudications  m 
rr///,  being  made  on  behalf  of  the  public ;  no  one  is  properly 
a  stranger  to  them ;  and  all  who  can  be  affected  by  them  have 
the  power  of  contesting  them : "  i  Starkie  on  Ev.,  307-8,  7 
Am.  Kd. 

That  a  coroner's  inquest  is  in  the  nature  of  a  proceeding  in 
rem  is  admitted  by  Starkie :   2  Starkie  on  Ev.,  384-5 ,  7  Am.  Ed. 

Saunders'  Pleadings  and  Practice,  page  219,  admits  that  a 
coroner's  inquest  is  in  the  nature  of  a  proceeding  in  rem. 
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In  Rex  V,  Killinghall,  Chief  Justice  Mansfield  informs  us 
that  **  an  inquest  of  the  coroner  is  likened  to  a/krr  inquests  of 
office:"     1  Burrows'  Reports,  17. 

The  author  of  the  celebrated  Commentaries,  Sir  Wm. 
Blackstone,  held,  in  the  case  of  Scott  v.  Shearman,  that  "  the 
reason  given  in  some  books  why  this  inquest  {fit^am  fait)  is 
not  traversable  like  ctJter  inquests  of  office,  is  because  of  the 
notoriety  of  the  coroner's  inquest  SMfa^  visum  cofporis^  at 
which  the  inhabitants  of  all  the  neighboring  \'illages  are  bound 
to  be  present : "     2  Wm.  Rlackstone,  Rep.  98 1 . 

All  the  writers  on  exidence  admit  that  an  inquest  of  a 
coroner  sufter  tisum  corporis  **\s^  \t\  theIangu«igeof  Mansfield^ 
likened  to  other  inquests  of  office."  and  it  is  admitted  that  an 
inquest  of  office  is  a  procceiling  ///  rati.  Such  being  the  case 
the  Supreme  Court  of  Tennessee  has  by  analogy  decided  that 
the  testimony  taken  before  a  coroner's  jury  is  evidence  at  a 
subsequent  trial,  that  the  finding  of  such  jury  is  evidence  of 
all  facts  found  therein.  Tlie  case  of  Pinson  and  Hawkins  v. 
Ivey.  involved  the  point  whether  the  testimony  taken  before 
commissioners  under  the  Act  of  1819  is  receivable  as  evidence 
in  a  subMX{ucnt  trial.  The  court  held  that :  **  Proceedings 
Mr  rem  operating  upon  the  property  claimed  without  notice  to 
adverse  claimants,-  are  had  in  prize  courts  in  all  civilized  coun* 
tries ;  the  same  course  is  pursued  in  the  English  Court  of 
Exchequer  in  cases  of  forfeitures  for  treasoas,  felonies,  or  a 
violation  of  the  revenue  laws.  Proceedings  are  had  in  the 
nature  of  proceedings  in  rem,  and  without  notice,  in  courts 
ailmitiing  wills  to  probate  and  granting  administration,  and 
the  expectancies  of  heirs  and  distributees,  swept  away  when 
the  weakness  of  infimcy,  or  residence  in  a  foreign  land  should, 
seemingly,  protect  them,  because  of  the  permanent  politital 
consideration,  that  the  rights  of  property  thus  situated  should  be 
speedily  settled  by  legal  ascertainment  of  them.  All  of  which 
adjudications  are  dictated  by  public  policy  and  necessity^ 
regardless  to  some  extent,  of  private  r^;hts." 

"  For  similar  reasons  this  course  is  pursued  in  the  collection 
of  revenue,  where  the  daily  practice  is  to  render  up  judgment 
and  dispose  of  property  for  taxes  without  notice  to  the  owner. 
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Where  a  proceeding;  has  been  had  and  an  adjudication  made, 
in  any  of  the  courts  above  referred  to,  ahhou(;h  in  rem  or  in  the 
nature  of  a  proccedin|v  iu  ran  and  without  notice ;  still,  when- 
ever the  judpnent  is  drawn  in  question  in  «inothcr  action 
affecting  the  same  property  or  subject  matter,  the  only  inquiry 
that  cin  be  made  in  the  second  action  is,  had  the  court,  rcn- 
derinj;  the  first  judgment,  jurisdiction  over  tfie  subject  matter 
and  did  it  decide  the  same  ?  If  the  first  tribunal  had  jurisdic- 
i\\A\  and  has  passed  judgment,  then  such  sentence  or  decree  is 
ciMtclusive  and  final  u|X)n  all  interested,*  and  estops  all  otlier 
CiUirts  or  tribunals  before  which  is  attempted  to  be  litigated 
the  siune  matter.  The  facts  found  by  the  first  tribunal,  which 
were  neccssar)^  to  the  fonnation  of  the  sentence  pronounced, 
arc  also  conclusive  of  the  existence  of  such  facts  and  can 
never  be  the  subject  of  inquiry  u|x>n  a  subseciucnt  investigation 
in  another  tribunal,  more  than  the  sentence  itself/' 

The  same  decision  says  that  proceedings  before  justices  of 
the  peace  in  certain  cases  and  condemnation  of  commissioners 
i»f  excise,  and  that  commission  instituted  by  North  Carolina 
to  issue  military  land  warrants,  and  various  other  tribunab, 
spiritual  and  otherwise,  are  conclusive,  because  they  are  pro- 
ceedings in  the  nature  of  a  proceeding  in  rem :  Pinson  and 
Hawkins  v.  Ivey,  i  Yerger,  349-50. 

Nt»  one  will  question  that  the  coroner  has  exclusive  juris- 
diction to  hold  an  inquest  over  the  remains — that  his  inquest 
is  to  find  out  how  the  person  was  killed,  and  by  whom-^his 
inquest  is  held  on  behalf  of  the  public,  and  for  or  against  no 
one. 

III.  Al.L  IIKI'OSITIONS  OR  TESTIMONY  TAKEN  BEFORE  A  COR- 
UNEK'.S  INQUISITION,  WIIKTIIER  RKDUCED  TO  WRITING  OR  NOT, 
AKK  (MNIU  EVIOENCE  FOR  OR  AGAINST  ANYONE,  WHO  MAY  BE 
TIIKKKUV   AfFECrED. 

UiK>n  these  grounds  the  courts  have  admitted  the  testimony 
taken  before  a  coroner's  jury,  whether  reduced  to  writing  or 
not,  as  good  cx'idence  in  any  cause  of  action,  and  have  held 
that  the  finding  of  the  jury  on  a  coroner's  inquisition  throws 
tlie  burden  of  proof  in  a  civil  case  on  the  party  alleging  the 


C0NS1DRRR1>  AS   EVIDENCE.  2/ 1 

contrary.  Such  dcpaHttions,  a«  taken  before  the  coroner's 
jury,  arc  in  the  language  of  the  Chief  Justice  of  England,  Sir 
Thomas  Jones,  "  good  ci'idcnce  of  murther  or  an>'thing  dse/' 
This  rule  of  law  is  as  old  as  the  common  law.  It  does  not 
depend  upon  statutor>'  enactments  for  its  origin.  Testimony 
taken  before  a  jur>'  impanelled  by  the  coroner  has  been 
received  as  evidence.  "  Whether  the  party  to  be  effected  m*as 
present  or  not,  or  had  never  heard  of  the  proceeding  until 
such  tcstinKMiy  b  produced  in  court/'  by  cver>'  Chief  Justice 
of  Kngkind  from  the  time  of  Kdward  III.  down  to  and  includ- 
ing the  reign  of  Victoria.  To  nhow  how  well  .^tled  this  rule 
of  law  is,  we  will  not  confine  ourselves  to  one  or  more  deci- 
sions from  the  courts  of  Kngland,  but  will  cite  decisions  and 
dkia  from  each  and  tvcry  one  of  the  dedsions  of  the  Chief 
Juiitices  and  Chancellors  of  Kngland  from  the  timeof  Lord  H  alb 
down  to  and  including  the  present  Chief  Justice.  We  will  also 
dte  decisions  and  duta  from  the  courts  of  this  country,  from 
New  York,  Vermont.  Georgia,  Arkansas,  Alabama,  Louisiana 
and  from  North  Carolina.  Such  ei'idence  is  receivable  in 
every  one  of  the  United  States,  unless  this  law  has  been  re- 
pealed. Of  course,  in  most  of  the  States  in  criminal  cases  it 
hx4  been  repealed  so  lar  that  tlie  prisoner  "  must  be  met  fiiceto 
fiice  by  his  accusers." 

The  first  decision  we  cite  on  the  subject  of  the  coroner's 
inqui.sttton  was  rendered  in  the  reign  of  Edward  III.  This 
was  the  Barclai  case,  in  which  the  court  held :  "  A  creditor  of 
one  Page,  who  was  found /r/9  tic  se  b>*  the  coroner's  inquisition, 
traversed  the  finding,  and  the  jur>'  found  that  he  was  not  a 
fdo  dc  u:  Barclai  Case,  East  45. 

**  If  a  man  be  drowned  in  a  pit,  the  pit  cannot  be  forfeited, 
the  coroner  may  charge  the  township  to  stop  the  pit,  and 
make  entry  thereof  in  his  rolls ;  and,  if  it  be  not  done  before 
the  next  gaol  deliveiy,  the  township  shall  be  amerced : "  8  E. 
Caroiie,4i6. 

Inquests  and  the  testimony  of  witnesses  before  a  coroner's 
jury  were  used  as  evidence  in  Keilway*s  Report,  page  97  and 
Aleyn's  Report,  51.  These  early  decisions  are  quoted  to 
show  that  aU  the  writers  on  evidence  had  not  escanuncd  this 
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rule  of  law  when  they  stated  that  the  reception  of  depositions 
and  testimony  taken  before  a  coroner's  inquest  was  under  the 
Statutes  of  i  and  2,  2  and  3  Phillip  and  Mary.  The  in- 
stances are  innumerable  where  such  testimony  was  received  in 
the  reigns  of  Elizabeth,  James  I.,  Charles  I.  and  Cromwell. 
One  has  only  to  have  a  "  smattering  '*  knowledge  of  English 
history  to  discover  that  such  evidence  was  more  frequently 
used  than  the  testimony  of  witnesses,  who  met  the  accused 
face  to  face.  The  first  case  we  will  cite  after  the  restoration  is 
the  case  of  Lord  Morlcy  before  the  House  of  Peers.  History 
states  that  Lord  Morle>'  was  not  present,  when  the  coroner 
held  his  inquest  over  the  body  of  the  victim.  The  House  of 
I^rds,  upon  finding  certain  facts,  summoned  **  the  Judges  of 
all  England,  consisting  of  the  Chief  Justice,  Sir  John  Ke>'- 
linge.  Justices  Bridgeman,  Atkin,  Twisden,  Tyrcll,  Turner, 
Hrowne,  Wyndham,  Archer,  Raynsford,  Morton  and  Sir 
Mattiiew  Hale,  to  attend  a  trial  before  the  House  of  Peers. 
They  met  and,  upon  the  facts  presented,  inter  alia,  resolved 

**  That  in  the  case  any  of  the  witnesses  who  were  cvcimined 
were  dead  or  unable  to  travel,  and  oath  made  thereof,  that- 
then  the  examination  of  such  witnesses  .so  dead  or  unable  to 
travel  might  be  read,  the  coroner  first  making  oath  that  such 
examinations  are  the  same,  which  he  took  upon  oath  without 
alteration  : "  7  State  Trials,  421. 

This  is  a  solemn  finding  of  all  the  judges  of  England  upon 
facts  presented  by  the  highest  court  of  England — the  Court 
of  Peers.  This  finding  has  been  followed  in  ever>'  case  where 
the  question  arase  as  to  the  admission  of  testimony  taken 
before  a  coroner  holding  an  inquest  super  xnsMm  corporis. 

"A  deposition  taken  before  a  coroner  should  be  used  in 
evidence,  if  witnesses  were  dead  or  beyond  the  sea,  but  not  if 
taken  before  a  justice  of  the  peace.  For  it  is  said  that  the 
authority  of  a  coroner  snper  xnsum  corporis  is  very  great,  and 
in  some  cases  cannot  be  traversed  :*'  Chief  Justice,  Sir  Thomas> 
Jones,  Rep.  53. 

"A  deposition  taken  before  a  coroner  can  be  received  a» 
evidence:"  Chief  Justice,  Sir  John  Kelynge,  Rep.  55. 
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Durinf;  the  twelfth  and  thirteenth  year  of  the  reign  of 
Qiarles  II.,  that  king  by  patent  granted  all  escheats  to  their 
former  owners.  This  action  was  a  uire  faaas,  by  the 
administration  of  Tomes  t'.  Kthcrington.  Defendant  pleaded 
in  bar  the  finding  of  the  coroner*s  inquest  over  Tomes  (Tomes 
having  committed  suicide),  the  court  sustained  the  plea  to  be 
a  proper  pica  and  held,  '*  An  inquest  is  conclusive  against  all 
parties,  and  is  admissible  as  cxidcnce:*'  i  Saunder*s  Rep.  361. 

"White,  the  Coroner  of  Westminster,  oAered  the  examina- 
tion of  witnesses,  who  were  sworn  to  be  dead,  and  that  they 
were  the  same  taken  before  him.  viz,  one  Woodward  and 
Hancock,  which  per  curium  is  good  e\'idence  of  murther  or 
any  other  crime  :*'  2  Keble,  19. 

''The  coroner  must  admit  evidence  on  both  sides  of  the 
question,  and  if  not  admitted,  the  inquest  will  be  quashed. 
Depositions  before  *a  coroner  are  admitted  as  evidence,  the 
witness  being  dead  :*'  1  Ix\*inz,  180. 

In  the  case  of  Rex  et  R<^na  ;'.  Harrison,  Mr.  Darnell,  the 
Attorney-General  of  Kngland,  under  William  and  Mary,  said : 
"  My  Lord,  I  desire  that  Andrew  BoswelPs  examination  before 
Mr.  John  Browne,  the  Coroner  of  London,  upon  oath  may  be 
read,"  which  being  proved  by  the  coroner,  the  deposition  waa 
directed  to  be  read :  12  State  Trials,  835. 

*'  Attomc}'^  for  defendant  objected  to  the  reading  of  an  inqut« 
sition  of  lunacy.  The  inquisition  u'as  admitted  as  frimm 
facie  proof  of  such  finding:**  2  Atk}ms,.4i2., 

In  Ldghton  r.  Lcighton,  an  inquisition  posi  mortem  m'as 
introduced  in  evidence  where  the  inquest  had  found  one  had 
been  seixed  of  a  foe  in  the  twenty-fifth  year  of  Henry  VIII. 
The  inquisition  was  admitted,  though  objected  to.  and  was 
competent  evidence :  Strange's  Rep.  308. 

Inquest  of  a  coroner  finding  the  deceased  a  luiutic,  was 
oflcrcd  in  evidence  against  the  plaintiflf,  «rho  claimed  as 
executrix  under  the  will  of  the  suicide,  for  the  purpose  of 
showing  that  the  deceased  was  incompetent  to  make  a  will ; 
evidence  was  objected  to  on  the  part  of  the  executrix.  Chief 
Justice  Parker  was  of  opinion  that  the  evidence  shoukl  be 
admitted:  Slrange*s  Rep.  68. 
\% 
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"  Inquisitioiiii  fast  nwrttm  \%  good  evidence  of  any  deed  it 
may  find,  in  kcae  vtrba:*'  2  Atkynji.  413. 

"  Inquisitions  past  mortem  arc  evidence  of  the  (acts  con- 
tained in  them,  and  if  the  originals  arc  lost,  tlie  redtab  of 
them  in  a  proceeding  on  a  petition  of  right  in  the  ccram  ngt 
will  be  admitted:  "  2  Lord  Raymond,  1292. 

In  the  case  of  Rex  v.  Eriswcll,  about  the  settlement  of  a 
pauper  under  1 2  and  1 3  Charles  II.,  evidence  was  admitted 
to  prove  what  was  said  on  an  examination  of  the  pauper  by 
the  two  committing  justices  of  tiie  peace,  in  the  absence  of 
the  inhabitants  or  representative  of  the  I*arish  Iriswell.  HM, 
under  i  and  2,  and  2  and  3,  Pliillip  and  Mary,  and  12  and  13 
Charles  II.,  that  this  evidence  was  admissible,  even  if  taken 
before  a  justice  of  the  peace,  if  the  case  is  for  the  settlement 
of  a  pauper.  These  acts  were  fully  discussed  by  the  four 
judges.  Justice  Hutler  says,  "  This  kind  of  evidence  was 
very  similar  to  that  of  a  dqxMition  of  a  coroner,  which  has 
been  admitted  to  be  good  evidence.  Tliough  the  person 
accused  be  not  present  when  it  is  taken,  nor  ever  heard  of  it 
till  the  moment  it  is  produced  against  him.  Tlie  coroner  is  to 
inquire  into  the  cause  and  circumstances  of  the  death  of  the 
deceased.  Both  inquiries  are  general,  and  no  particular 
persons  are  parties  to  them  :'*  (1  Lcvinx.  180,  Keljmge,  55X 

Chief  Justice  Kenyon  in  the  dissenting  opinion  said : 

"That  evidence  should  be  given  under  sanction  of  an  oath, 
legally  administered  in  judicial  proceeding  depending  between 
the  parties  eflbcting  by  it,  or  those  who  stand  in  privity  of 
estate  or  interest  And  as  to  a  judgment  being  binding, 
though  the  party  to  be  effected  was  not  present ;  I  think  it 
will  scarcely  be  found  that  it  is  so,  unless  in  cases  where  the 
party  has  had  an  opportunity  of  being  present  or  uiis  contu- 
macious, neither  of  which  was  the  case  with  the  parish  now  to 
be  eflcctcd.  The  excq;>tions  are  founded  on  the  statutes  of 
W.  &  M.  Besides,  the  examination  before  a  coroner  is  an 
inquisition  of  office ;  it  is  a  transaction  of  notoriety  to  which 
every  person  has  a  right  of  access:*'  3  Term.  Rep.  707-12-21. 

Starkie  refers  to  the  case  of  King  v.  Paine  to  uphold  his 
proposition  that  such  testimony,  as  taken  before  a  coroner's 
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inquest  in  tlie  absence  of  the  |>arty  accused,  is  not  admissible 
at  cxidcncc. 

The  counsd  made  the  exception  that  depositions  taken 
before  a  mayor  could  not  be  used  against  the  prisoner,  but 
admitted  that  if  the  testimony  had  been  before  a  justice  of  the 
peace  in  the  prisoner's  presence,  or  before  a  coroner  holding 
an  inquest  xir/irr  visum  corporis^  the  evidence  oflered  would  be 
admissible. 

In  the  language  of  the  counsel  for  defendant  this  case  was 
not  like  an  information  before  a  coroner  or  an  examination 
before  justices  of  the  peace.'*  The  court  upheld  the  view  of 
counsel  for  defendant :  5  Modem  Rep.  163. 

An  inquisition  of  lunacy  is  prima  facii  evidence  of  lunacy : 
Failder  v.  Silk,  3  Campbell,  126. 
In  the  case  of  Still  r.  Browne,  it  was  decided  that : 
**  Depositions  of  witnesses  taken  before  the  coroner  on  an 
inquisition  touching  the  death  of  a  person  killed  by  the  colli- 
sion is  receivable  in  e\'idence  in  an  action  for  damages,  if  the 
witness  is  beyond  the  sea  : "  $  Carrington  &  Payne,  345. 

In  the  case  of  Prince  of  Wales  Association  v.  Palmer,  one 
F^mer  had  been  insured  for  £\  3,000  for  the  benefit  of  his 
brother.    The  insured  was  an  inebriate,  and  after  being  insured 
Was  murdered  b>'  the  brother,  for  whose  benefit  the  policy 
had  been  taken  out.    Before  this  bill  was  filed.  Palmer,  for 
whose  benefit  the  policy  was  taken  out,  murdered  some  one 
«l*e,  and  had  been  convicted  for  the  second  murder  and 
flanged.     Bill  was  filed  in  the  Chancery  Court  of  England  by 
^  insurance  company  to  compel  the  hdr  to  surrender  the 
policy  held  by  him.    Inquest  was  read  to  prove  fraud.    The 
binding  of  the  coroner's  inquest  was  the  only  cvklence  pro- 
duced by  the  insurance  company,  a  decree  was  entered  com- 
pelling the  holder  to  surrender  the  policy,,  the  court  holding : 
**  The  finding  of  a  jury  on  a  coroner's  inquisitkm  throws  the 
^rtfen  of  proof,  in  a  civil  case,  on  the  paity  alleging  the 
*'^*ntrary : "  25  Beayan's  Rep.  605. 

In  Rix  V.  Gregory,  the  court  held  that  an  inquisition  before 
^  ^ovoner  is  receivable  to  prove  the  name  of  the  deceased. 
**  Tlie  testimony    should  be   reduced  in  writing,  and  when 
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thus  taken  ofHcially  on  an  inquest,  it  is,  under  the  circumstances, 
cx'idcnce  against  the  party  there  or  thereafter  accused  : "  lO 
Jurist,  387;  Phillip  on  Kv.,  10  London  lul.  371. 

"  There  is  a  class  of  cases  where  depositions  taken  out  of 
court  and  without  the  consent  of  the  defendant  may  be  used 
in  evidence  ag:iinst  him.  *'  The  court  goes  on  to  state  that 
the  admission  is  under  the  statute  of  Phillip  and  Mary.  That 
statute  does  not  provide  that  the  testimony  shall  be  admitted, 
but  the  depositions  are  admittct!  on  the  ground  that  the>'  have 
been  taken  in  the  course  of  a  judicial  proceeding  expressly 
authorized  by  law: "  People  v.  Restell.  2  Hill  (N.  Y.).  289-297. 

In  Stite  t'.  H'soker  and  State  v,  Daxis.  the  court  held  : 

**What  a  deceased  u-itness  swore  to  at  the  preliminary 
hearing  before  the  committing  magistrate  i.4  evidence  at  the 
trial  in  chief.  Statutes  of  Phillip  and  Mar>%  unless  repealed, 
are  in  force  in  this  country."  The  committing  magistrate  was 
a  coroner.  One  of  the  accused  was  presait  at  -the  time.  Doth 
were  convicted  :   17  Vermont.  658. 

The  court,  after  citing  with  approval  the  case  of  Lord 
Morle>%  said : 

'*  The  testimony  given  at  a  coroner  s  inquest  is  admissible 
as  evidence  at  the  trial  in  chief."  The  witness  who  had  testi- 
fied at  the  inquest  of  tlie  coroner  was  in  Alabama.  The  pro- 
secuting attorney  had  made  no  effort  to  obtain  witness,  and 
did  not  swear  that  the  witness  qould  not  be  obtained  or  was 
dead,  consequently  the  testimony  when  offered  >%'as  rejected 
on  these  grounds  alone:  Williams  v.  State  of  Georgia,  19 
Ga.  402. 

**  Coroner's  inquests  and  testimony  taken  before  a  coroner's 
jur>'  are  receivable  as  evidence  if  properly  signed  in  Loui- 
siana :  "  State  of  Louisiana  v.  Evans,  2y  La.  Ann.  Rep.  297. 

Testimony  taken  before  a  coroner's  inquest  is  evidence  in 
Arkansas  (so  changed  by  statute  tliat  the  testimony  must  be 
taken  in  the  presence  of  the  accused) :  2  Ark.  Rep.  237- 
240-49. 

Davis  V,  State  of  Abbama  brought  up  the  question  of  the 
interpretation  of  tlie  statutes  of  Phillip  and  Mary,  for  under 
these  the  testimony  was  admitted.    The  error  assigned  in  this 
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case  by  the  counsel  for  the  accused,  Dans,  u'as  the  admis- 
sion of  the  testimony  taken  before  the  committing  magistrate, 
which  testimony  had  not  been  reduced  to  writing  as  the  star 
tute  directs.  The  court,  after  citing  State  v.  Hooker,  \f  Ver- 
mont, 658 ;  3  Washington  C  C.  244  and  2  Yerger,  58,  with 
approval,  said :  "  These  authorities,  I  think,  sufficient  to  show 
that  the  rule  is  the  same  in  regard  to  the  admission  of  such 
testimony,  whether  it  be  in  a  civil  or  a  criminal  case.  It  is 
true  the  statute  requires  that  the  testimony  of  the  witnesses 
shall  be  reduced  in  writing  by  the  committing  nugistrate,  but 
it  cioes  not,  in  express  words,  make  such  testimony  evidence, 
tf  the  witness  should  di^^  but  we  all  know  that  testimony  thus 
reduced  to  writing  is  legitimate  proof  after  the  death  of  the 
witness.  How,  I  ask,  does  it  become  evidence?  Not  by 
force  of  statute,  for  that  does  not  make  it  evidence.  It  must, 
therefore,  become  competent  proof  upon  the  general  rules  of 
evidence ;  that  is,  the  witness  was  diily  sworn  by  competent 
authority  and  an  apportunity  of  cross-examination  afforded. 
It  is  these  tests  that  render  the  testimony  of  the  deceased  wit- 
ness competent  proof,  and  not  that  it  was  reduced  to  writing. 
If,  therefore,  the  committing  magistrate  shall  (ail  or  neglect  to 
do  his  duty  in  reducing  the  e\'idence  taken  before  him  to  writ- 
ing, this  will  not  take  from  the  testimony  of  the  deceased  wit- 
ness either  of  the  tests  requisite  for  its  admissibility  as  proot 
Nor  was  it  the  design  of  the  act  to  citer  theniiescf  tvidttueim 
fcfofence  to  such  testimony.  It  was  only  intended  to  preserve 
the  e\'idence,  but  not  to  alter  the  lam'  in  regard  to  Us  adtmsd" 
Wiy.  True,  if  the  magistrate  had  not  omitted  to  do  his  duty, 
and  had  taken  down  in  writing  the  testimony  of  the  deceased 
witness,  this  examination  would  have  been  the  best  evidence 
of  what  the  witness  swore,  but  as  he  failed  to  do  it,  this  omis» 
^on  does  not  destroy  the  evidence  of  the  deceased  witness  9k 
competent  proof,  if  it  can  be  recollected  and  accurately  stated 
upon  another  trial :  "  Dara  9.  State  of  AUl,  3$/. 

In  People  v.  White,  the  court  held,  ''Testimony  of  wit- 
nesses before  a  coroner's  juiy  may  be  received  as  evidence : " 
22  Wendell  (N.  Y.),  17. 

''The  dcpoMtions  taken  before  trustees  for  relief  \ 
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abtent  (kbcon,  on  the  laune  prindple  as  ooroner^ff  toquisition^ 
even  though  ex  parU  is  admissable  as  mdence: "  7  Johmon 
(N.Y).373. 

Jackson  tx  dim  Potter  and  Calvin  r.  Bailey,  was  an  action 
of  qcctmcnt  for  the  recovery  of  land  in  the  township  of  Mar- 
cellus,  in  Onandago  County.  The  land  was  granted  to 
Ephraim  Blowers.  The  lessors  of  "the  plaintiA*  claimed  under  a 
deed  by  Blowers  to  Van  Rcnsellaers.  Defendant  contended 
that  Blowers  was  an  infant  when  the  deed  was  executed.  To 
prove  this  he  called  one  Matthews,  one  of  the  commissionefs 
appointed  under  the  Acts  of  the  Legislatureentitled :  "An  Act  to 
settle  disputes  concerning  title  to  land  in  the  County  of 
Onandag6."  To  testify  what  Charles  and  Jane  Blou*ers. 
uncle  and  aunt  to  Ephraim  Blowers,  and  who  were  dead,  had 
sworn  to  before  the  commissioners  at  the  time  the  title  to  the 
lot  was  litigated  before  them  by  the  parties  to  this  cause.  The 
court  held  that  such  testimony  was  admissable  as  evidence, 
and  said :  "  But  even  the  want  of  an  opportunity  for  cross- 
examination,  has  not  been  deemed  sufficient  to  exclude  this 
kind  of  evidence.  For  it  has  been  ruled,  that  if  witnesses  who 
were  examined  on  coroner's  inquest  be  dead,  or  beyond  the 
sea,  their  deposition  may  be  read ;  for  the  coroner  is  an  officer 
on  behalf  of  the  public  to  make  inquiry  about  the  matter 
within  his  jurisdiction ;  and  therefore  the  law  will  presume  the 
depositions  before  htm  to  be  fairly  and  impartially  taken :  "  2 
Johnson,  (N.  Y.)  ii7-2a 

'*  The  testimony  of  a  person  examined  as  a  witness  before  a 
coroner's  jury,  such  person  not  being  at  the  time  under  arrest 
or  charged  with  crime,  may  be  given  in  evidence  against  him 
on  his  subsequent  trial  for  tihe  alleged  murder  of  the  deceased :  ** 
3  Am.  Law  Reg.  O.  S..  i  Parker,  406  or  595. 

**  The  Statutes  of  .4  Edward  I.,  regulating  the  power  and 
duties  of  coroners  is  in  force  in  Pennsylvania :  *'  i  W.  N.  C 

Ih  State  V,  Broughton,  the  court  held  their  revised  Sututes 
C  35  on  Coroner  is  taken  firom  the  Statutes  of  Phillip  and 
Mary :  3  Iredell  (N.  C),  96,  101. 

"  In  speaking  of  the  duty  and  authority  of  the  coroner. 
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Sailer  affirms :  '*  It  is  a  general  rule  that  depositions  taken  in 
<ai  court  not  of  record  shall  not  be  allowed  in  evidence  else- 
^^nbcre;  yet  if  the  witnesses  on  a  coroner's  inquest  be  dead,  or 
beyond  the  sca«  their  depositions  may  be  read ;  forthe coroner 
MM  an  officer  appointed  on  behalf  of  tlie  public  to  make  inquiry 
^a^bout  the  matters  within  his  jurisdiction ;  and  therefore  the  law 
'^ivill  presume  the  depositions  before  him  to  be  fiurly  and 
Bvnpartially  taken,  and  by  the  Statutes  of  Phillip  and  Maty  this 
i:xm-er  was  fpvtn  to  the  justices  of  the  peace: "  Buller's  Nisi 
Sarins,  243. 

"Judgment,  decree  or  verdict,  b  allowed  to  operate  as 
^^dence  against  strangers  to  the  original  suit,  when  the  pro* 
deeding  is,  as  it  is  technically  called  m  rem :  *'  1  Starkie  on  Ev« 

'*  Inquests  of  office,  depositkms  and  evidence  of  a  judicial 

proceed*ng.  Such  inquests  as  are  of  a  public  nature  and  taken 

lander  competent  authority  to  ascertain  a  matter  of  public 

interest,  are  under  principles  already  announced,  admissable  in 

evidence  against  the  world.    They  are  analagous  to  an  acljudi* 

cation  in  rem,  being  made  on  behalf  of  the  public ;  no  one  is 

properl>-  a  stranger  to  them ;  and  any  one  who  can  be  effected 

y^y  them  haw  the  power  of  contesting  them : "  7  Am.  Ed.,  i 

Starkic  on  Ev.  307-8. 

Phillip  on  E%-idcnce  says,  **  There  arc,  however,  autfaoritiet 
^Uch  hold  that  depositions  taken  at  an  inquest  before  a  coroner, 
^iid  even  if  taken  in  the  absence  of  the  accused,  may  be  admitted 
01  the  ground  that  the  coroner  is  a  public  officer :  John  Kclynge*s 
Kcp.  55,  Sir  Thomas  Jones'  Rep^  53 ;  i  Levins,  180,  and  la 
tloward  St  Rep.  853,  etc  It  is  tmqiustiattMjt  rtpUarkx^be 
coroner  to  take  depositions  in  the  abutue  of  the  paity  who 
may  be  afterwards  charged  with  the  murder  on  the  inquest  as 
rtguUar,  as  it  is  for  a  justice  to  Uikt  dipondmu  in  the  presence 
of  the  prisoner:"  2  Phillip  on  Ev.,  10th  Am.  Ed.  239^0, 224; 
3  Phillip  on  Ev.  318  Note: 

In  Rex  r.  Smith,  the  court  decided  that  depositions  taken  in 
the  presence  of  the  prisoner  were  "  reguktf."  The  counsel  for 
Snidi  contended  that  the  Statutes  of  Phillip  and  Mary  were 
not  folh>w€d,asall  the  tesdmony  was  not  taken  fothepicscnoe 
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of  the  accused.  The  testimony  was  read  over  to  the  accused 
by  the  justice  of  the  peace.  The  testimony  was  admitted  as 
evidence :  2  Starkie  Rep.  208. 

*'  The  testimony  taken  before  a  coroner's  inquest  is  admiss- 
ab!e  as  e^Hdencc:  "  Peake  on  Iw.  61. 

"  Dqiositions  of  witnesses  tiken  before  the  coroner  on  an 
int}uir>'  touching  the  death  of  a  person  killed  by  the  collision 
is  receivable  in  evidence  in  an  action  for  damages,  if  the 
witness  be  beyond  the  sea :  '*  Greenleaf  on  Ev.  553,  Note. 

By  the  I  and  3  Phillip  and  Maty,  C.  13, 1  1$.  the  coroner  is 
required  to  take  the  depositions  of  witnesses  on  an  inquisition 
of  death  and  certify  it,  together  with  the  proceedings,  to  the 
Judge  at  the  Assizes.  Under  this  provision  the  coroner  ought 
to  take  evidence  in  ia\'or  of  the  party  accused,  as  well  as  against 
him.  for  the  inquiry  is  not  so  much  like  the  definition  of  a  grand 
jur>'  or  a  bill  of  indictment,  as  an  inquest  of  office  to  ascertain 
how  the  deceased  came  to  receive  those  injuries  which  proved 
mortal.  The  examination  thus  taken  will  be  suffident  evidence 
in  ca.se  the  witnesses  are  dead,  unable  to  travel,  beyond  the 
sea,  or  kept  out  o(  the  w^iy  by  the  contrivance  of  the  party  to 
whom  their  testimony  is  adverse.  And  it  seems  they  diflcr 
from  those  taken  before  justices  in  this  respect,  that  they  are 
admissible,  though  taken  in  the  absence  of  the  prisoner; 
because  the  coroner  is  an  officer  on  behalf  of  the  public, 
and  will  be  presumed  to  have  acted  properly  in  all  matters 
nithin  his  jurisdiction :  1  Chitty's  Crimmal  Law,  587. 

This  position  that  a  coroner's  inquest  is  in  the  nature 
of  a  proceeding  in  ran  is  upheld  by  Saunders*  Pleadings  and 
Practice,  219. 

**The  testimony  and  depositions  of  witncsjies  taken  before  a 
coroner  or  before  the  committing  magistrate  is  evidence  at  the 
trial  in  chief:"  I  Wharton  on  Ev«,  |  177, 642-7,  812,  2d  Ed. 

"  In  this  respect  there  is  a  striking  difference  between  depo- 
sitions before  a  nu^trate  and  before  a  coroner ;  for  not  only 
has  it  been  settled^  that  if  any  witnesses  who  have  been 
examined  before  the  coroner  are  dead  or  unable  to  travel,  or 
kqit  out  of  the  way  by  the  means  and  contrivance  of  the 
prisoner,  their  depositions,  may  be  read  on  the  trial  of  the 
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prisoner,  but  the  prevailing  opinion  seems  to  be  that  they  atre 
equally  admissible,  titrongk  the  prisoner  may  havt  been  eihsrmiai 
ike  dmt  ef  taking  the  inqnisithn.    The  reasons  given  tor  this 
distinction  usually  are  that  the  examination  before  the  coroner 
is  a  transaction  of  notoriety  to  which  every  one  has  ri^ht  oT 
access ;  anci  that  the  coroner  U  an  officer  appointed  on  behalf 
of  tlic  public  to  n:ake  inquir>-  about  the  matter  within  hat 
jurisdiction ;  and,  therefore,  tlie  law  will  presume  the  deposi- 
tions taken  before  him  to  be  duly  and  impartially  taken:"  2 
Russell  on  Crimes,  892. 

Taylor  (Evidence.  S  499)  admits  that  these  depositions  have  ' 
been  and  are  used  in  the  subsequent  trial. 

Wc  will  next  consider  whether  these  depoeiitions  should  be 
reduced  to  writing  to  nvikc  them  evidence.  The  word  deposi* 
tion  as  used  in  the  ol<l  rqM)rts,  and  the  word  testimony  are 
synonymous.  Peters*  Digest  of  the  Common  Law  gives  this 
definition  of  a  deposition :  **  In  legal  language  a  deposition  is 
evidence  given  b>'  a  witness  under  interrogatories  «ru/  or 
written,  and  usually  written  down  by  an- official  person.*' 

Depositions  of  a  former  witness  before  a  coroner's  inquest 
can  be  pro\'en  by  a  coroner  or  clerk,  according  to  Lord  Hale, 
or  itaw  by  any  person  present  at  the  taking  who  heard  the 
testimony  of  deceased  witness:"  1  Phillip  on  Ev.  415,  10th 
Am.  Ed. 

**  As  to  the  person  by  whom  the  vha  twe  testimony  may  be 
proved,  the  American  cases  agree  with  the  English,  that  this 
may  be  done  by  any  one  who  heard  the  testimony,  the  judge, 
counsel,  jury  or  bystander,  prm-idbd  he  will,  on  oath,  under- 
take to  repeat  it  in  such  detail  as  the  practice  of  the  courts 
may  require  :"  Phillip  on  Ev.,  citing  authorities. 

When  this  country  was  settled,  preliminary  examinations 
before  magistrates  and  coroners  were,  in  England,  regulated 
by  two  statutes  which  were  received  as  common  law  in  Penn- 
sylvania, in  Maryland,  and  probably  in  the  other  states 
generally.  They  are  1  and  2  P.  &  M.  C  13,  ||  4  and  5.  and 
a  and  3  P.  &  M.  C.  10 ;  i  Bbhop  on  Criminal  Pfoceedure* 
1 198. 
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IV.  Some  Practical  Applications. 

We  w-ill  now  inquire  whether  the  rca.'wn  that  jujitifiod  the 
revival  of  this  old  Anglo-Siaxon  law  under  Edw-ard  I.,  by  the 
enactment  of  the  statute  iic  offia0  coivnatis,  after  having  slept 
for  t'vo  hundred  years,  would  be  sufficient  to  enforce  this  nile 
of  the  old  common  law.  '*  The  reason  of  the  kiw,'*  as  Lord 
Cnlce  said,  "  is  the  li{;ht  of  the  liw."  In  reading  of  the  early 
Plantagcnct  reigns  we  notice  that  justice  was  a  mockery,  and 
at  timet  the  judges  were  mistreated.  This  wa<i  caused  by  the- 
Inwtessness  of  the  barons.  These  ancient  highway*  robbers 
and  sneak  thie\*es  would  issue  from  their  castles,  burning, 
rnbbing  and  committing  e\'ery  crime  in  tlie  decalogue.  To 
thcHC  crimes  was  always  added  murder.  The  coroner  of  the 
count}*  would  hold  an  inquest  upon  the  slain.  liefore  this 
imiuest  the  witnesses  would  testi^'.  The  coroner  not  obey- 
ing the  common-law  rule— to  return  the  inquest  and  the  testi« 
mony  to  the  Court  of  Eyre  on  tlie  next  circuit*— the  case 
being  called  these  criminals  would  appear  and  demand  justice. 
The  witnesses  not  appearing  and  the  judges  neglecting  to 
enforce  this  andent  common  rule  of  law  concerning  testimony 
taken  before  a  coroner's  jury,  the  accused  would  be  acquitted, 
liefore  these  barons,  however,  would  denund  justice  they  took 
"  good  care  "  to  ••  interview':  "  the  witnesses  to  know  whether 
they  would  be  present  at  the  trial.  After  such  "  interxnew  ** 
the  witnesses  would  be  confined  in  the  dungeons  of  their  cas- 
tlcH,  then  with  what  safet>*  they  could  demand  to  meet  thdr 
accusers  face  to  face ! !  How  horrible  the  times  were  can  be 
realized  by  reading  the  Chronicles  of  Henry  of  Monmouth. 
In  Ivanhoe  we  read  of  all  these  crimes,  and  when  the  Castle 
of  Forquilstone  was  stormed  how  tlie  witnesses  of  the  crimes 
of  Front  De  Iteuf  almost  swarmed  from  the  dungeons. 
Scott *s  graphic  description  of  the  crimes  committed  by  Front 
r>e  IVeuf,  and  how  he  had  escaped  punishment  clearly  de- 
monstrated the  necessity  of  surh  a  law  as  that  enacted  by 
IV,  ICdwanl  I.  The  enactment  of  this  law  and  its  rigid  en- 
forcement in  subsequent  reigns  demonstrates  the  necessity  for 
It.     We  never  hear  after  the  enactment  of  €U  officio  €ctvHoiU 
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of  Witnesses  being  seised.     The  barons  became  stronger  than 
ever — the  kings  ii-cakcr — }tt  justice  did  not  miscarr)-  by  the 
seisure  of  witnesses  by  the  barons  for  the  next  two  hundred 
and  ten  years,   licforc  the  enactment  of  this  statute  the  wisest 
and  strongest  kings  of  Kngland  had  been  unable  to  enforce 
the  law,  and  after  iu  enactment  the  weakest  king  could  pre- 
serve ticttcr  order  than  the  strongest  had  before.    This  su- 
tutc  picixnted  the  miscarriage  of  justice,  and  it  was  a  prolec- 
tk>n  to  the  witnesses ;  for  the  accused  would  prefer  to  meet 
the  witnesses  fiice  to  face  to  being  tried  on  the  depositions  o^ 
witnesses  whom  the>*  had  no  op|)ortunity  to  cross-examine. 
Witnesses,  who  were  compelled  to  testi^'.  were  under  a  greater 
protection  than  any  statute  could  secure;  the  defendant  as 
well  as  the  State  ux*rc  s«»licitous  by  thdr  welferc.    Does  any 
reason  exist  now  for  the  enforcement  of  this  law  ?    Are  the 
circumstances  such  tliat  its  enforcement  in  necessar>'?    Are 
there  any  barons  of  modem  times,  who  can  kill,  and  for  the 
lack  of  n-itnesscs  appearing  against  them  at  the  trial,  go  free  ? 
We  think  that  there  is  reason  and  neceisity  for  the  enforce- 
ment of  thM  bw.    Instead  of  barons  of  flesh,  who  had  souls 
and  were  slightly  amenable  to  the  good  influences  of  the 
priests  of  Christ,  we  have  hundred  and  thousands  of  corpora- 
tKMis,  declared  by  the  law  to  be  soule$s— to  make  money  is 
their  sole  object*  and  human  labor  is  but  a  chattel  to  be 
bought  and  sold  as  it  increases  or  decreases  in  value.    The 
laborer  is  served  with  notice  to  appear  before  a  coroner's  in- 
quest.    He  must,  under  pcnalt>%  give  all  the  facts  known  by 
him  to  the  jury,  and  if  he  dares  to  testify  to  fiicts  prejudicial 
to  the  interest  of  the  corporation  before  a  coroner's  jur>*,  he 
is  at  once  told  to  draw  his  pay  and  leave.    This  bw  not  now 
being  enforced  a  premium  is  gi\xn  for  perjur>'.    The  witness 
must  testify  in  the  interest  of  his  emplo}*ers,  or  he  is  deprived 
of  the  chance  to  earn  his  bread.    Often  are  the  interests  of 
others  involved.    Nothing  is  so  merciless  as  monc}'  when 
money  is  endangered.    More  mercikss  than  the  barons  of  old, 
tiiqf  invohre  in  their  vengeance,  not  only  the  poor  witness, 
but  his  fiunily ;  he  sees  their  bread  taken  from  them,  sees 
them  starve,  because  he  has  been  made  to  testify  that  through 
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their  iK*{;Iigcncc  an  anintai  lias  been  killed.  He  and  his  must 
suflcr,  because  he  has  been  compelled  by  the  law  to  testify  to 
facts  detrimental  to  the  corporation,  and  for  fear  it  would  suf- 
fer the  loss  of  a  fcw  paltry  dollars.  Placed  upon  a  railroad's 
black  list  a  man  can  suAer  and  stance  until  he  is  as  gruesome 
as  the  figure  that  impersonates  (amine  before  he  can,  under 
his  right  name,  obtain  work  at  hui  occupation. 

•'  There  i;*  no  wrong  without  its  remedy,"  and,  yet  cases  fre- 
quently arise  illustrating  clearly  the  necessity  for  the  enforce- 
ment of  this  rule  of  law  making  all  facts  by  a  coroner's  jury 
/rr///a/f^  evidence  of  all  facts  found,  and  receiving  all  testimony 
tiken  before  them  as  good  evidence  for  or  against  any  one* 
who  may  be  thereby  aflected,  for  without  this  rule  of  kiw, 
wrongs  arc  committed  by  the  thousands  without  any  adequate 
remedy  in  the  law. 

I*  or  example : 

\  switchman,  whilst  .switching  in  a  railroad  yard  was 
run  over  by  an  engine  and  killed,  leaving  an  aged  and  infirm 
father.  At  the  inquest  held  over  his  remains  his  '*  mate  "  testi- 
fied that  the  engine  used  was  an  old  road  engine  which  had 
a  defective  footboard,  and  tliat  the  engine  was  backing  at  the 
time  of  the  accident ;  that  upon  throwing  the  switch,  the  switch- 
man jumped  u]M>n  the  footboard  of  the  engine  and  grabbed  the 
brake  with  his  hands ;  the  footboard  becoming  detached  from 
the  engine,  he  held  on  with  his  hands  at  least  a  minute  before 
falling ;  that  the  witness  gave  the  usual  signals  and  hallooed 
but  the  engineer  and  fireman  did  not  heed  them.  Had  the 
engineer  and  fireman  been  paying  attention,  and  had  they 
heeded  his  calls  and  signals  the  engine  could  have  been 
sto|)|XM]  before  the  switchman  fell ;  the  engineer  was  looking  in 
the  op|)osite  direction  to  that  in  which  the  engine  was  going, 
and  the  fireman  was  flirting  with  some  girls  on  the  opposite 
side  of  the  street. 

Tills  testimony  was  corroborated  by  other  witnesses.  Upon 
these  lacts  the  coroner's  jury  returned  a  verdict  censuring  the 
railroad  for  gross  carelessness  and  binding  the  engineer  and 
fireman  over  to  the  criminal  court.  The  father  of  the  deceased 
sued  the  railroad  company  for  danuges.     Before  the  verdict  of 


C0!»1DERED   AS  EVIDENCE.  28$ 

the  coroner's  jur)*  was  rendered  the  witnesses  were  discharged 
by  the  railroad.     The    principal  witness  (the  "mate**  of 
deceased)  not  being  able  to  secure  employment  at  the  place  of 
the  accident  was  traced  from  place  to  place  in  search  of  work, 
until  all  trace  of  him  was  lost.    Thus  a  double  wrong  had  been 
committed  and  suflciing  inflicted  on  both  the  living  and  the 
dead.    An  employee  of  the  road  while  acting  in  the  discharge 
of  his  duty,  guiltless  of  any  carelessness,  was  without  warning, 
and  without  (ault  subjected  to  a  death  horrible  in  the  extreme, — 
an  occurrence  so  frequent  on  the  great    railroads  of  this 
country  that  it  is  considered  hardly  sufficient  to  merit  a  passing 
comment  in  the  columns  of  the  press.     Had  the  censurable- 
conduct  of  the  railroad  stofiped  here,  it  would   have  been 
passed  without  comment  or  rebuke,  the  courts  of  the  country 
being  now  as  in  the  days  of  King  Edward  relied  on  in  confi- 
dence to  deny  justice  to  no  man.     But  an  insult  to  the  court 
is  added  to  the  injury  of  the  dead  man,  and  the  only  wit- 
nesses who  could  prove   the   (acts  which  would  compel   a 
pecuniary  compensation    for    the  wrongful    act    were   dis- 
charged by  the  wrong  doer  and  compelled  b>'  want  of  work  to 
*edc  employment  in  distant  St«ites,  where  they  too  perhaps  (ell 
victims  to  the  carelessness  of  a  rail  road,  and  where  probably  again 
^  witnesses  to  the  tragedy  were  in  like  manner  compelled  to  go 
to  distant  States.     Such  ma}-  be  the  case  of  every  man  who 
^'^'^^  to  facts  prcjucial  to  the  interest  of  a  railroad.     If  such 
^"^oiony  b  not  admissable  iri  a  subsequent  suit,  why  should 
^A^'7r>oad  emplq>'ec  be  compelled  to  place  himself  in  this  post* 
fU^f  ^       If  a  coroner's  inquest  \%  a  **  mere  form  **  is  it  not  unjust 
^ocsipd  one  who  must  toil  for  his  daily  bread  to  lose  all 
^^j^^ncnj  of  cniployment    If  the  position  taken  m  this  article  is 
itt^  ^^v  would  it  not  compel  the  railroads  to  be  as  solicitous. 
^  <^He  witnesses'  appearance  at  the  trial  as  the  accused  were 
^^^^'^  the  law  was  oiforccd.    Would  they  not  desire  to  meet 
^  ^^vitoesses  "face  to  fiice?"    Would  it  not  secure  to  their 
emptoyees  safety  and  employment,  and  make  laborers  less 
^i*^  to  shirk  their  duQr  to  their  fcllow-men  ?    It  would  make 
^*^  coiporatioii  wish  to  meet  the  witnesses  face  to  face  in  a 
^^^"'t  of  jufltaoe,  to  have  the  privilege  of  cross-cxamhiatioa 
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and  to  have  a  jury  pass  upon  the  credibility  of  such  witnesses. 

Wonderful  it  would  be,  if  during  a  period  of  six  hundred 
years,  embracing  all  the  reports  of  the  common  law,  we  could 
not  find  a  fcw  opinions  to  the  contrary.  In  a  late  case  in  Illinois 
depositions  taken  by  a  coroner  were  e^tcluded.  Although 
admitting  that  depositions  could  be  used  under  the  English 
Statutes  (llitliip  and  Mary),  ycC  there  being  *'  mo  im/tticatiam 
for  its  Mu"  in  their  statute  this  testimony  was  excluded.  As 
the  statutes  of  dc  officio  corofMtU  and  Phillip  and  Mary  have 
not  been  repealed  and  in  no  manner  whatsoever  conflict  with 
their  statute  on  coroner,  (Revised  Statutes  of  Illinois,  1885, 
llurd),  to  arrive  at  its  decision,  the  court  must  have  repealed 
the  above-mentioned  statutes  fy  impUcaiion,  Section  14,  page 
394  of  Revised  Statutes  of  Illinois,  directs  the  jury  in  almost 
the  identical  words  of  the  early  English  stitutes  to  find  out 
all  the  &cts  concerning  how  the  deceased  came  to  receive 
those  injuries  which  proved  mortal :  '*  It  shall  be  the  duty  of 
the  jurors,  as  aforpsaid,  to  inquire  how,  in  what  manner  and 
by  whom  or  what  the  said  body  came  to  its  death,  and  of  €M 
other  facts  of  ami  comccrmng  the  same,  together  with  ail  mater- 
ial circumstances  in  any  wifie  related  to  or  connected  with 
said  death  and  make  up  and  sign  a  verdict,  and  deliver  the 
Same  to  the  coroner."  A  recital  of  the  opinion  uill,  with  all 
due  respect  to  the  court  so  deciding,  show  its  fallacy. 

**  The  provision  of  our  statute  simply  is,  **  which  testimony 
(before  coroners)  shall  be  filed  with  said  coroner  in  his  office 
and  carefully  preserved,  there  being  no  imfiicatha,  as  in  the 
English  statute,  that  the  inquisition  is  for  use  in  court.  The . 
cn<es,  in  which  such  depositions  have  bcrn  received,  are  mostly 
criminal  cases,  but  they  have  been  received  in  a  civil  case 
(Sill  r*.  Hrown,  9  C.  &  P.  601).  The  plaintiff  was  not  a  party 
to  the  proceedings  before  the  coroner,  was  not  present,  had  no 
opfiortunity  for  the  cross-examination  of  the  witness  and  any 
question  of  negligence  the  vital  question  here  was  not  the 
ver>*  matter  of  inquiry  before  the  coroner.  The  legitimate 
object  of  the  inquest  would  have  been  fulfilled  in  finding 
simply  that  death  was  caused  by  his  being  run  dver  by  a  nul« 
road  train,  without  inquiring  whether  it  was  through  any 
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•one*s  or  whose  negligence.  We  are  of  opinion  was  rightly 
excluded.** 

Pittsburgh,  Gndnnati  &  St.  Louis  Railway  Gmipany  v. 
James  McGrath  Adams,  115- Illinois  Rep.  175-6. 

The  next  opinion  cited  is  simply  judicial  legislation  ovtr^ 
riding  former  decisions  of  the  New  Yoric  Court,  and  in  terms 
rq)calmg  the  statute  of  Phillip  and  Mary,  without  c^ier  giving 
a  reason  lor  so  doing.  Our  inference  from  the  language  of 
the  court  is  that,  had  they  ever  heard  of  an  inqmsinw  they 
did  not  lully  comprehend  its  nature  and  eflect.  In  M.  Cook 
as  administrator  of  John  Cook,  deceased,  r.  The  New 
York  Central  Railroad  Company,  the  court  held,  '*  The  testi- 
mony of  the  witness,  John  Brennan,  before  the  coroner's  in* 
quest,  was  properly  excluded,  the  inquest  was  no  action  or 
judicial  proceeding  bewxen  the  parties  in  any  sense :"  5  Lan- 
sing (N.  Y.),  406. 

In  Sute  V,  Campbell,  3  Ricliardson,  1 24.  the  court  held  that 
depositions  before  a  coroner  were  not  admissible  on  the  ground 
that — ^"they  are  rjr-/rr//<r  **-«**  there  was  no  cross-exammation 
by  the  prisoners  counsel; **  cannot  seea  word  in  either  act,  to 
justify  any  alteration  in  the  csiabUshcd  rule  of  tvidnutT  **that 
it  cannot  escape  observation  that,  at  most,  their  resolves  were 
no  more  than  respectable  obiicr  dicia,  and  made  before  the 
meeting  of  the  Peers  who  tried  Lord  Morley:**  1  Richardson 
(S.  C),  124. 

In  conclusion  we  will  dte  the  dissenting  opinion  of  Justice 
O'Neill  in  the  but-mentioned  case :  **  Instead  of  being  ques- 
tioned, until  Rassell,  Starkie  and  Roscoe  wrote,  no  one 
dreamed  of  doubting  them.  That  great  and  gooct  man.  Sir 
Matthew  Hale,  m  his  Pleas  of  the  Crown,  ^nd  Vol..  384,  re> 
cognises  the  rule  in  its  broadest  terms."  Judge  Duller,  in  his 
tri^  at  Nisi  Pritis,  392,  says :  **  If  the  witnesses  escamined  on 
a  coroner's  inquest  be  dead  or  beyond  the  sea,  their  deposi- 
tions ma^  be  read ;  for  the  coroner  is  an  officer  appointed  on 
behalf  of  the  public  to  make  tnquiiy  about  the  matter  within 
htt  jurisdiction.''  In  Leach's  Crown  Cases,  14  Webster's  Case 
win  be  founds  *"  in  which  the  deposition  of  an  accompBrc 
tdcca  before  Lord  Chief  Justice  Lee  was  aUowcd  to  be  read 
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on  proof  of  his  death."  In  the  caw  of  King  v.  Eriswell,  3  T.. 
R.  763,  it  is  stated  by  Bullbr,  J.,  that  the  examination  of  a 
{Muper,  under  13  and  14  Cor.  II.,  was  very  siniilar  to  the 
case  of  depositions  before  a  coroner,  which  has  long  been 
settled  to  be  good  evidence,  ikimgh  the  person  accused  be  uci 
present  when  it  is  taken  nor  never  heard  of  it  till  the  moment 
it  is  produced  against  him.  Lord  Kenyon,  who  diflcrcd  from 
Hullcr  on  the  point  before  them,  admitted  the  rule  in  criminal 
ciscs  as  to  dqxMitions  before  the  coroner.  For  he  said: 
"These  exceptions  alluded  to,  meaning  depositions  taken 
before  magistrates  and  coroners  arc  founded  on  the  statutes  of 
Phillip  and  Mary,  and  that  they  go  no  further,  is  abundantly 
proved.  Besides,  the  examination  before  the  coroner  is  an. 
iuifuest  <f  office^  it  is  a  transaction  of  notoriety  to  which  etfery 
person  has  access.  After  such  an  array  of  authorities  I  con- 
fess I  should  as  little  think  of  questioning  the  rule,  as  I 
wduld  the  first  rule  of  evidence.  It  is  true,  Judge  Johnson 
did  express  a  doubt  about  the  admissibility  of  such  evidence, 
but  the  point  was  not  before  him,  and  he  merely  acquiesced 
in  the  reasonableness  of  Starkie's  doubt  I  attach  no  conse* 
qucnce  to  the  presence  of  the  prisoner  or  on  his  right  of 
cross-examination.  Neither  of  them  are  of  any  intrinsic  con* 
sequence- to  truth ;  and  then  when  it  is  remembered  that  this 
is  an  inquest  of  office,  and  that  the  testimony  is  only  resorted 
to  where  God  has  put  out  of  the  power  of  the  State  or  the 
accused  to  have  the  benefit  of  a  first  examination  of  the  wit* 
ncsses,  there  can  be  no  reason  to  complain  of  its  admissibility :  ^ 
2  Richardson,  S.  C,  134-5. 
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Statement  op  the  Case. 

The  Fidelity  National  Dank  of  Cincinnati  became  insoK-ent 
on  June  ai,  1887,  and  on  June  37,  1887,  Armstrong  was 
appointed  by  the  Comptroller  of  the  Currency  receiver  to  wind 
up  iti  aflairs.  The  bank  was  dissolved  by  decree  of  the  Gr- 
cuit  Court  on  July  12,  1887. 

When  the  bank  failed  it  owed  Brownell  a  balance  on  his 
deposit  account  of  $3330.52.  which,  on  July  30,  1887,  he 
assigned  to  King  et  al.,  who,  on  September  15th,  made  proof 
of  their  claim  to  the  receiver  and  obtained  a  certificate  from 
him  that  they  were  creditors  of  the  bank  to  the  amount  of 
said  balance.  On  November  1, 1887,  tlie  comptroller  declared 
A  dividend  of  25  per  cent  on  creditors'  claims  and  issued 
checks  for  the  same,  payable  to  the  creditors.  Among  them 
was  a  check  for  $832.63,  the  dividend  on  the  pbuntifT's  claim. 
The  receiver  refused  to  pay  this  over.  At  the  time  of  the 
Culure  of  the  bank,  Brownell  was  owner  of  fifky  shares  of 
stock  in  it  At  the  time  of  the  issuance  of  the  certificate  of 
indebtedness  to  the  plaintifb,  the  recover  was  not  aware  of 
Brownell's  stock  liability.  The  comptroller's  checks  were 
issued  with  instructions  not  to  deliver  them  to  any  one  indebted 

134  N.B.  Rap.  163. 
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to  the  bank,  and  he  subsequently  ordered  the  amount  due  on 
all  stock  to  be  collected.  H%ld,  that  Browneirs  liability  on 
the  stock  could  be  set  off*  against  the  dividend  on  the  datm. 

LlABlUTV  QP  StXKRHOLDERS  IN  INSOLVENT  NaTIQXAL  BaXKS. 

i  5151,  U.  S.  Rev.  Stat,  provides  that  the  "shareholders  of 
every  national  banking  association  shall  be  held  indi\-idually 
reiponsible,  equally  and  ratably,  and  not  one  for  another  for 
all  contracts  debts  and  engagements  of  such  associatipn  to  the 
extent  of  the  amount  of  thdr  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares.** 

i  5334f  U.  S.  Re\'.  Stat,  provides  that  the  Comptroller  of 
the  Currency  may,  on  becoming  satisfied  that  a  national  bank 
has  refosed  its  notes  and  is  in  default,  forthwith  appoint  a 
receiver,  and  "such  receiver  under  the  direction  of  the  Comp- 
troller shall  take  possession  of  the  books,  records  and  assets 
of  eveiy  description  of  such  association,  collect  all  debts,  dues 
and  claims  belonging  to  it,  and  upon  the  order  of  a  court  of 
record  of  competent  jurisdiction,  may  sell  or  compound  all 
bad  or  doubtful  debts,  and  on  a  Uke  order  may  sell  all  the 
real  and  perMKial  property  of  such  association  on  such  terms 
as  the  court  shall  direct,  and  may,  if  necessary  to  pay  the 
debts  of  such  association,  enforce  the  individual  liability  of  the 
stockholders.    Such  receiver  shall  pay  over  all  money  so  made 
to  ^Treasurer  of  the  United  States  subject  to  the  order  of  the 
^uptroller,  and  shall  also  make  report  to  the  comptroller  of 
^ktSkM  acts  and  proceedings.'* 

^^f     I,  Act  of  June  30,  1876,  provides  "that  whenever  any 

nMaooal  banking  association  shall  be  dissolved  and  its  rights, 

firivilegei  and  franchises  declared  forfeited  as  prescribed  m 

I  S359  of  the  Revised  Statutes  of  the  United  States,  or  when- 

c^'^f   any  creditor  of  any  national  banking  association  shall 

^^'^  obtained  a  judgment  against  it  in  any  court  of  record, 

"^  made  applicatkm,  accompanied  by  a  oeitifkate  from  the 

^^^  of  the  court,  stating  that  'such  judgment  has  been  ren* 

^^^^  and  has  remained  unpaid  for  the  space  of  thirty  days, 

^  whenever  the  Comptroller  shall  become  satis6ed  of  the 

"^^vency  of  the  natkmal  banking  association,  he  may  after 
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due  cxammatioii  of  it*  affiun  in  cither  case  appoint  a  receiver 
who  shall  prDcced  to  close  up  such  aitodation  and  enibroe 
the  personal  liability  of  the  shareholders  as  pnn-ided  in  i  5334 
of  said  statutes." 

i  3  of  the  same  Act  provides,  *•  that  when  any  national 
hanking  association  shall  have  gone  into  liquidation  under  the 
provisions  of  {  5320  of  said  statutes,  the  indK*idual  liability  of 
the  shareholders,  provided  for  by  i  5 1 51  of  said  statutes,  ma^ 
be  enlbrocd  by  any  creditor  of  such  association  by  bill  in  equity* 
in  the  nature  of  a  creditor's  bill  brought  by  such  creditor  on 
tichalf  of  himself  and  of  all  other  creditors  of  the  association 
against  the  shareholders  thereof  in  any  court  of  the  Umted 
States,  having  original  jurisdiction  in  equity  for  the  district  in 
which  such  association  may  have  been  located  or  estabfished.** 

These  sections  have  been  quoted,  at  length,  because  the  per- 
sonal liability  of  a  stodcholder  in  either  a  national  bonk  or  any 
corporation,  apart  from  liability  for  unpokl  stock,  is  pure^ 
statutory  and  is  commonly  called  the  statut<Mry  liabilit}'.  The 
liability  of  a  stockholder  for  unpsud  subscrqitions  to  stock  is 
another  matter,  and  in  the  case  of  national  banking  associa- 
tions, one  that  does  not  usuall}'  remain  long  in  abeyance. 

It  will  be  seen,  firom  the  sections  quoted,  that  the  personal 
liability  of  the  shardioldcrs  where  the  other  assets  are  insufli- 
dent  for  the  payment  *of  debts  is  an  absolute  one ;  that  the 
receiver  is,  in  every  case  where  a  rcoehrer  is  appointed  at  all, 
the  proper  person,  subfect  to  the  directkm  of  the  comptroller, 
to  enforce  this  liability ;  and  that  in  the  case  of  liquidation, 
where  no  receiver  is  appointed  by  the  cooiptn^lcr,  creditors' 
bilU  are  allowod. 

There  is  a  clear  distinction  between  national  banking  asao* 
dations  and  other  oorporatfons  in  the  matter  of  the  statutory 
liability  of  stockholders,  not  so  much  in  the  purpose  of  thb 
liability  as  m  its  enforcement.  The  fond  produced  from  the 
enforcement  of  such  liability  is  in  all  cases  called  a  trust  fond 
for  creditors.  For  national  banks,  however,  in  al]  cases  of 
insolvent,  the  receiver  is  the  instrument  by  which  it  b  pro* 
duced;  while  for  other  corporations  creditors*  bills  are  the 
means.    It  may  be  difficult  to  see  why  the  proceeds  of  this 
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MatoCoffy  liabili^'  are  any  Icb  a  aqianle  fund  for  the  cndkan 
€f  a  national  bank  than  for  those  of  another  cotporation, 
cxoqit  that  Congrev  has  provided  but  one  pocket  for  the 
fltodcholdera'liabilily  and  the  debts  due  the  bank,  while  Slate 
Lamrs  generally  have  provided  two. 

In  the  prinqpal  case  it  was  aigued  that  the  leoavcf^s  rin^ 
to  cbhB  against  dcbton  of  hb  bank  andi^iainst  shaicholdaB 
were  two  distinct  r^hts  producing  two  distinct  funds,  and  diat 
a  cljim  against  one  of  these  funds  was  unpropeny  opposed  by 
a  chum  ihie  to  the  other.  The  court,  however,  look  a  dUkr 
cnt  view  and  aier  quoting  the  Natknial  Bank  Ada,  said : 
"The  ioocivcr  m  andioffiaed  to  collect  fironi  each  stockholder 
the  necessary  amount  19  to  the  fuU  extent  of  hb  lability  and 
setnis  to  be  dmged.with  that  dut)r.  The  amount  due  firom 
the  stockholders  bccomef  assets  to  be  administered  by  him  as 
the  other  assets  of  the  bank  in  hb  hands;  and  all  of  the 
asaete,  indudmg  the  indhrklual  liability  of  the  slockholdcfi^ 
constitute  a  trust  fund  for  the  benefit  of  all  cieditora  havii^ 
vafid  damH  against  the  bank.  It,  therefore,  becomes  the  du^ 
of  tire  receiver,  under  the  direi|^ion  of  the  comptroller,  to  so 
'  the  fund  as  to  secure  to  each  benefidary  hb  just 
lofiL  In  hb  trust  capacity  he  b  the  representative 
of  all  the  creditorB  and  of  the  stodchqUers,  both  in  the  col- 
kction  of  the  assets  and  fai  thdr  proper  dfatribution ;  and  the 
fond  collected  from  the  stodchoMers  goes  into  that 
foom  the  other  assets  and  b  distributed  in  the 
to  the  creditorB  without  separation  or  dutmctionon  i 
of  the  aonroe  from  whidi  it  b  derived.  It  altogether 
cwimili<rt  one  common  fund  for  the  equal  benefit  of 
afl  the  credtoom  acoordmg  to  their  respective  rigfata." 
UsnaDy  the   set   off  b  claimed  by  the  creditor  and  the 

totUscase. 

It  would  be  perhaps  as  interesting  to  know  why  a  < 
tion  was  ever  made  between  a  stockholder's  liability  on  hb 
partiallrpaKl-upatodc  and  hb  statutory  fiabiH^  m  cwcm  of 
hb  stodc,  as  to  Icam  why,  when  the  dhtincthm  was  a  i 
one,  it  shouM  not  be  mamteinfd,  even  though  the  i 
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the  two  sources  should  be  intermingled;  as  in  the  cue  of 
national  banks. 

The  capital  stock  of  a  corporation  has  many  times  been 
called,  whether  rightly  or  wrongly,  a  trust  fund  for  its  credi- 
tors: Wood  V,  Dummer,  3  Mason,  308 ;  Thompson  v.  Reno 
Savings  Bank,  3  Am.  St  Rep.  808;  Sawyer  r.  Hoag,  17  Wall 
610;  Hawlcy  V.  Upton,  102  U.  S.  314;  25  Am.  Law  Review, 
749;  25  Am.  Law  Rev.  940;  Hostes  v.  Car  G>.,  50  N.  W. 
Rep.  1 1 17;  32  Am.  Law  Reg.  175. 

Notwithstanding  the  alleged  peculiar  character  of  capital 
stock  "especially  unpaki  subscriptions,"  such  a  chum  is 
enforceable  by  the  corporation  itKlf,  is  an  asset  of  the  cor- 
poration, and  passes  by  assignment  to  the  receiver  or  assignee 
for  creditors  of  the  corporatfon.  On  the  other  hand  a  claim* 
against  the  corporation  cannot  be  set.  oflf  against  a  claim  for 
unpaid  subscriptions,  because  the  fruits  of  the  latter  are  said 
to  be  a  trust  fund  for  all  the  creditors  ratably.  In  other 
words,  the  stockholder's  claim  as  a  creditor  is  primarily  against 
all  of  the  assets  of  the  corporation  except  its  capital  stock. 
To  make  a  set  oflT  valkl,  the  dpbts  must  be  mutual  and  in  the 
same  right :  Sawyer  tr.  Hoag,  jar/rw,  and,  according  to  that 
case,  a  common  debt  due  by  a  corporation  and  a  debt  due  to . 
it  under  a  contract  of  ^ock  subscription,  although  enforceable 
by  it,  are  not  owing  in  the  same  right,  because  the  latter  debt 
is  part  of  a  "trust  fond: "    Cook  on  Stock  and  Stockholders, 

I  193. 

The  proceeds  resulting  from  the  statutory  liability  also  con- 
stitute a  trust  fund  "exclusively"  for  the  creditors,  differing 
from  the  fund  produced  by  the  payment  of  unpaid  subscrip- 
tions in  tlus,  Uiat  the  creditors  may  pursue  their  remedies 
<lirectly  against  the  stockholders;  and,  as  a  corollary  to 
this  position,  that  the  proceeds  collected  under  the  statutory 
liability  do  not  form  any  part  of  the  assets  of  the  corporation, 
and,  on  its  insolvency,  do  not  pass  to  the  reoehrer  or  assignee 
for  creditors,  and  neither  the  corporaticm  nor  the  receiver  or 
assignee  can  enforce  this  liability:  Thon^Mon  v.  Reno 
Savings  Bank,.  3  Am.  St  Rep.  846 ;  Cook  on  Stock  and 
Stockhokiers,  f  218. 
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It  might  innocently  be  supposed  that  a  fund  provided  so 
exclush-cly  lor  creditors  would  be  hopelessly  infected  by  the 
trust  fund  theor>%  and  that,  whate\'er  might  be  the  opinion  at 
to  the  right  of  set  oflf  against  the  fund  of  unpaid  subscriptioas» 
there  could  be  no  such  right  against  the  fund  derived  from 
tht  statutory  liability;  for  assuming  this  latter  fund  to  be  what 
it  is  called,  the  debt  of  the  corporation  to  the  stockholder,  and 
his  slatutor>*  liabilit)'  are  not  oH-ing  either  between  the  same 
parties  or  in  the  same  right  Yet,  strange  to  say,  the  law 
seems  to  be  ochen!i*ise :  Tliompson  r.  Reno  Bank,  3  Am.  St. 
Rep.  871 ;  G>ok  on  Stock  and  Stockholders,  I  225  c. 

It  may  be  added  that  the  principles  of  set  olf  apply  in  aQ 
cases  except  in  suits  on  stock  subscriptions. 

There  is  then  this  peculiar  state  of  aflairs  (i)  a  creditor  sued 
ibr  an  unpaid  subscription  or  any  other  debt  by  a  solvent 
oorpofatirm  may  set  off  his  claim  against  the  corporation ; 
(2)  he  ma\*  not  set  oflTsuch  claim  after  the  corporation  has 
fittled,  because  the  stock,  "especially  unpaid  subscriptions.** 
has  suddenly  become  a  trust  fund;  (3)  although  the  fund 
derived  from  stockholders*  statutory  liability  is  also  a  trust 
fiind,  >-et  the  creditor  may  set  off  hb  claim  against  it' 

Do  the  principles  applicable  to  corporations  in  general 
apply  to  national  banks?  The  question  raised  in  the  principal 
case  is  peculiar.  From  the  partially  collected  assets  a  divi- 
dend was  declared  in  fiiv'or  of  a  stockholder  who  sued  for  it 
The  set  oflT  was  his  .^tatutor>-  liabilit}'.  Presumably  the  case 
would  have  been  the  same  had  the  receiver  sued  on  the 
sututor>' liabilit}' and  the  shareholder  set  oflT  the  di\-idend. 
And  yet  he  could  not  have  set  off  another  claim  against  the 
bank:  Witters  r.  Sowks,  32  Fed.  Rep.  130-8;  Delano  v. 
Butler,  1 18  U.S.  634. 

'This  janpOfMon  maj  be  aomewhat  too  broadtj  alatod,  and  may  the 
stockholder  almuy  act  off  hia  claim?  Doaa  not  tho  aotntkm  of  the 
qMkm  lie  in  the  tema  of  the  aUtvtca  impoaing  this  alatvtocy  Uafailitr, 
Tit:  If  tha  aUtntca  impow  thia  tiaUUtj  ratably  for  tii cralitois,  then  the 
itackhoUer  can  not,  npon  inaolvracr,  obtain  a  bicfcwBca  br  actting  off 
tho  indiridnal  ind«bledncaa  to  hinaelf.  but  mnat  reaort  to  hia  1 


A.T.  F. 
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The  oouft  took  two  ponitiofis  (i)  that  the  aq^mcnt  based 
en  the  trust  fund  theory  was  untenable  in  the  casie  ofa  national 
tiank,  and  (a)  the  trust  fund  theoiy  as  declared  in  Sawyer  v, 
lloeig  dkl  not  apply  because  the  set  oA*  dkl  not  withdraw  any 
undue  amount  from  the  trust  fund:  Sowlcs  r. Witters,  40  Fed. 
Rip.  415.  If  the  lint  position  was  sound*  the  second  posi- 
tion was  evasive  and  unneceasary. 

Was  the  lust  position  sound?  The  court  practically 
admitted  that  it  could  not  be  done  in  case  of  another  corpora- 
tion, and  made  the  distinctkm  that  the  statutory  liability  on 
national  bank  stodc  is  collectible  by  the  roodver^ — all  of  the 
asNC^  of  the  bank  being  mingled  in  his  hands.  But  tiie 
general  assets  of  another  corporatian  are  mixed  with  the  pro- 
coccLh  of  the  unpaid  capital  and  yet  the  courts  seem  to  have  no 
difficulty  in  keeping  them  separate  by  means  of  the  trust  limd 
theory.  The  capital  of  a  national  bank  is.  after  the  fimt  six 
mcHiths  of  its  existence,  always  nommally  full  paid,  so  that 
suiti  on  stuck  subscriptions  are  usuaH}'  on  the  statutory 
liability;  and  if  the  law  applicable  to  general  oorporatioos 
were  afipliod  to  natioiuil  banks,  it  m^t  well  be  contended 
that  a  set  oA*  could  be  maintained,  because  the  liability  is  the 
statutory  liability.  The  United  States  courts,  however,  seem 
WTddcd  to  thdr  idols,  and  adhere  to  the  trust  fund  theory  hr 
all  stock  liability.  The  point  was  distmctly  raised  m  Witten 
r.  Sowks,  32  Fed.  Rep.  158,  and  the  court  there,  held  that 
the  assessment  is  due  the  receiver  only  for  the  purpose  of 
ratable  distnbutkMi  among  them.  The  case  of  Dekmo  v. 
Butler  there  dted  hi  support  of  this  positkm,  was  decided  on 
the  ground  that  the  cbim  was  not  a  valid  one,  not  that  it 
could  not  have  been  set  oA*  if  It  had  been  vahd,  although  the 
fitfts  would  seem  to  have  warranted  dits  kuter. 

Because  of  such  irroeoncika>k!  authority  it  is  difficult  to  fbr- 
muUte  ally  rule  on  the  sufaf  ect  So  f^  as  the  general  liabiKty 
of  stockhoMers  m  national  banks  is  oonoemed  the  statutes  do 
not  leave  much  room  fbr  diffidence,  and  the  same  thing  may  be 
saki  of  the  method  of  its  enfbtoement  As  to  the  mutual 
rights  of  the  parties  in  suits  on  stock,  theUw  is  not  dear,  but 
the  weight  of  authori^  seems  to  be  that  the  stock  and  the 
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pruccciU  from  statutor)*  iiabilit>*  of  the  stockholders  together 
fonii  a  trust  fund  for  creditors,  which  cannot  be  partici{>atcd  in 
by  thctii,  di*  xily  or  indirectly,  until  the  assets  of  the  bank  are 
all  collected,  and  then  only  in  the  proportion  of  their  proven 
claims.  This  is  of  course  contrary'  to  the  general  principles 
of  set  o(T:  indeed  the  whole  pasition  in  not  in  close  accord 
viith  any  general  principles,  but  seems  based  on  a  set  of  rules 
fr.micti  for  the  special  puqiose.  The  law  which  will  permit  a 
set  oiT  against  a  solxxnt  coqioration  suing  on  its  stock  sub* 
scriptions  because  the  debts  are  in  the  same  right,  and  v^-ill 
not  permit  it  after  the  corporation  has  become  insolvent, 
because  the  same  debts  are  not  in  the  same  right;  which  uill 
refuse  a  set  oflT  against  a  rccei\*er  because  the  debts  arc  not  in 
the  same  right,  but  will  permit  the  recei\'er  to  have  set  offa  divi- 
dend on  the  debt  against  the  claim  on  the  stock,  because  the 
dividend  and  tlie  claim  on  the  stock  are  in  the  same  right,  while 
the  debt  Itself  and  the  claim  on  the  stock  arc  not :  such  a  law  may 
work  justice  sometimes  and  be  firmly  established,  but  ccitainly 
does  not  commend  itself  for  consistency.  L.  L.  Smith. 

Note  by  A.  T.  Freedle\',  Eso. 

The  alleged  inconsistency  pointed  out  in  the  concluding 
paragraphs  of  the  zhove  article  is  probably  more  illusor)*  than 
real.  In  actions  for  stock  subscriptions,  set  off  is  allowed  when 
the  corporation  is  solvent,  because  the  debts  are  due  to  and 
from  the  coqporation.  and,  prima  fadi\  the  fund  is  not  needed 
for  the  pa>nnent  of  creditors.  It  is  refused  when  the  corpora- 
ticm  is  insoU-ent.  because  although  one  debt  is  dMc/rom  the 
corporation,  yet  the  counter  debt  is  due-  io  another  set  of 
parties,  viz :  the  creditors  of  the  corporation  whose  rights 
thereto  vest  upon  insolvency.  The  same  doctrines  govern 
attempted  ofif-sets  of  debts  due  b>'  the  corporation  in  actions 
by  reoetvcrs  for  subscriptions,  but  a  set  oflTof  i/«*WScnv/di\idends 
b  allowed  in  actions  b>*  and  against  the  receiver,  inasmuch  as 
both  debts  are  due  to  and  by  the  declarant,  viz:  the  rccet\'er. 
If  a  debtor  when  sued  should,  on  general  principles,  be  refused 
the  right  to  set  offa  declared  dividend  in  his  fii\*or  the  incon- 
sistency would  be  real ;  but  I  do  not  at  present  recall  such  a  < 
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S^/ic  per/trmMmfe^fiirekase  .0/  stock. 

In  a  Miit  aRniiwt  a  bank  to  compel  it  to  register  plaintiff  •■  a  ttock- 
hoUtcr  for  forty  tharet  of  stoclc,  or  pay  the  value  of  the  itock  and  the 
diTidcndtilcclared  thereon  aacotnpemation  in  lieu  oftheitock,  the  defend- 
aot  demurred  upon  the  groand  that  the  plaintifThad  a  complete  remedy  at 
law.  Mel4t  that  plalntiflTconld  in  equity  enforce  a  apedSc  perfermaaou 
by  having  the  itock .  registered  in  hia  name  and  compel  the  imue  of 
certificaica  to  him  or,  in  the  altematiTe,  if  the  corporation  woa  uaaUe  to 
perform  iti  oontrKt,  have  hit  remedy  \ij  oompenrntioa  in  damagea. 

Si'EClPlC   PEftFX>RMANCE  OP  CONTRACTS  AND  THE  PUKCIIASS  OP 

Stock. 

The  subject  of  the  .H|>cctfic  iKrformancc  of  contracts  to  pur- 
chajte  stock  passesscs  an  ever  increasini;  interest  owing  to  the 
growth  in  the  number  of  corporations  aflbrdingp  as  these  latter 
dop  through  their  ca|)itat  stock,  a  popular  medium  of  invest- 
ment Indeed,  *  coqK>rate  stock  may  almost  be  styled  a 
'*  commodity,**  and  an  it  absorbs  a  large  portion  of  the  means 
of  the  communit)-  it  becomes  important  to  see  in  what  way  the 
various  principles  of  equity  jurisprudence  have  been  applied  to 
such  contracts  in  cases  where  the  particular  relief  sought  has 
been  their  specific  enforcement. 

First,  however,  as  to  the  form  of  contracts  for  the  sale  of 
stcKk.     In  England  it  has  been  firmly  established  since  the 

*  Reported  in  ii  So.  Rep.  SS5. 
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i  of  Duncuft  r.  Albrcct.  I3  Lim.  189(1891),  that  theie 
tracts  are  not  within  the  se\*cnteenth  section  of  the  Statute 
Frauds.  In  the  United  States,  on  the  other  hand,  when- 
r  that  section  is  in  force  it  has  generally  been  decided  that 
governs  such  contracts.     Kspedally  in  this  case  wherever 

wor<ls  **  goods,  wares  and  merchandise "  are  used.  A 
d  itlu^ration  of  the  general  opinion  is  seen  in  the  case  of 
y  r.  Mitchell,  60  Me.  430  (1872).  which  was  an  action  of 
jmpsit.  The  question  before  the  court  was  whether  a 
diet  obtained  b>'  the  plnintifT  in  an  action  to  recover 
(lagcs  for  the  breach  of  a  verbal  agreement  to  transfer  to  him 
dc  in  a  certain  joint  stock  company  should  stand;  and  the 
ision  was  that  it  could  not  because  such  a  contnict  was 
tin  the  seventeenth  section  of  the  Statute  of  Frauds.     For 

view  the  court  found  strong  support  in  the  opinions  in 
dale  V,  Harris,  20  Pick.-  9,  and  in  North  v,  Fro^ 
Conn.  400,  from  which  the  conclusion  was  derivable 
i  there  H*as  nothing  in  the  nature  of  public  corporate 
;ks  which  in  reason  or  sound  policy  ought  to  exempt 
tracts  respecting  them  from  those  restrictions  designed 
the  framers  of  the  Act  for  the  prevention  of  fraud  in  the 
;  of  other  kinds  of  personal  property. 
V  similar  view  has  prciailed  in  the  other  states :  Fine  p. 
msby,  2  Mo.  App.  61  (1876);  Boardman  r.  Cutter, 
EMa^.  388(1880). 

\n  agreement  in  relation  to  the  sale  of  stock  which  b  not 
x  performed  within  the  >-ear  comes  also  uqder  the  opcra- 
\  of  the  statute  where  that  particular  provision  is  in  force, 
course,  however,  when  there  is  an  option  given,  by  the 
rose  of  which  the  agreement  may  be  performed  within 

time,  the  statute  does  not  ajiply.  See  Sedden  v.  Rosen- 
m,  85  Va.  928(1887). 

rhe  question  is  somewhat  of  a  vexed  one  and  in  some  of 
states  it  has  been  practically  settled  by  statutory  enact- 
it  Such  is  the  case  in  those  states  where  capital  stock  is 
larcd  to  be  personal  propert)*:  Rev.  Stat,  Fla^  1892, 
^;  Southern  Life  Ca  f^.  Cole,  4  Fla.  359. 
loming  now  to  the  enforcement  of  stock  contracts  St  may 
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be  wcl!  to  call  attention  to  the  fact  that,  though  capital  stock 
may  be  an  anomalous  kind  of  pro|)erty»  yet  contracts  of 
which  it  forms  the  subject-matter  arc  not  at  all  a  peculiar 
species  governed  by  a  set  of  exceptional  equitable  principles 
and  for  which  there  exist  sq>aratc  and  rigid  rules.  Some  of 
the  text  writers,  however,  notably  Fr>',  seems  to  make  this 
very  mistake  and  when  they  conic  ufion  a  case  wliercin  the 
court  has  comiK*llcd  specific  performance,  as  in  certain  cases 
of  nu'lway  stock,  they  treat  it  as  an  exception  to  the  genetal 
rule.    Sec  Tryon  Spec  Pcrf.,  {  {  24  and  27, 

The  fact,  of  course,  is  that  contracts  in  regard  to  stock  are 
contracts  in  regard  to  personalty  and  has  been  well  said,  "  a 
bill  to  compel  the  purchase  of  stock  seeks  to  secure  the 
transfer  of  mere  personal  property  and  is  subject  to  and 
clothes  the  suitor  with  all  the  disqualifications  which  attach  to 
such  a  proceeding.**  And  see  Cutting  r.  Dana,  2$  N.  J.  Eq. 
265  (1H74).  For  brcadies  of  personal  contracts  the  pecuni- 
ary* danmges  given  at  law  liave  generally  been  approved  as 
affording  sufficient  com|>aisation.  And  though  the  doctrine 
of  s)x!cific  performance  usually  works  out  a  different  result 
when  aiy|>1icd  to  a  contract  for  the  sale  of  land  the  principle  in 
both  cises  is  the  same.  That  principle  is  that  unless  there  is 
something  more  involved  that  the  mere  bix^ch  of  a  contract 
equity  will  not  assume  jurisdiction  .since  tlie  remedy  at  law 
for  such  an  injury  is  full  and  .idequate. 

In  a  leading  case  upon  the  subject  under  consideration 
Lord  Klix>k  made  the  remark,  **lt  Ls  now  perfectly  well 
settled  that  this  court  will  not  enforce  s|x:cific  performance  of  an 
agreement  for  a  transfer  of  stock :  *'  Nutbrower  v.  Thornton,  1 5 
Ves.  Such  a  dogmatic  statement  is  misleading  if  not  erroneous. 
He  probably  meant  by  "stock**  government  and  other  public 
stock,  for  tlie  term  is  a  generic  one  in  Kngland,  having  that  mean- 
ing, the  capital  stock  of  private  corporations  being  designated  as 
"  sivircs;*'  but  even  in  that  case  the  Lord-Clumcellor  overiooked 
the  progressive  .spirit  of  equity  jurisprudence  and  its  incompati- 
bility with  the  laying  down  in  reference  to  such  subject-matter 
a  rigid  and  unyielding  rule.  It  is  time  that  such  contracts 
will  nc^t  generally  ai)|>ca]  successfully  to  the  discretion  of  the 
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chancellor,  but  the  court  docs  not  approach  the  question  in 
the  spirit  indicated  by  Lord  Eldon.  Rather,  it  takes  into 
consideration  that  all  such  stock  is  practically  alike  and  easily 
obtainable  in  the  market,  and  requires  the  plaintiflT  to  show 
that  his  case  presents  exceptional  features,  which  demand  con- 
sideration. 

As,  for  example,  in  the  case  of  Doloret  p,  Rothschild,  i 
Lint.  &  S.  590  (1824),  where  the  court  enforced  specifically  a 
contract  to  purchase  certain  stock  of  a  foreign  go\*emment 
upon  the  plaintifls  sho^iing  that  it  n-as  necessary  that  he 
should  have  the  certificates  which  gave  him  the  legal  title. 
Unless  the  circumstances  present  some  such  peculiar  claim 
upon  the  chancellor's  discretion  the  plaintiflT  will  be  obliged 
to  be  satisfied  by  the  pecuniary  damages  granted  by  a  court 
of  law.  As  was  said  in  Eckstein  v,  Douning,  64  N.  H.  348 
(1887),  ''we  do  not  hold  that  spedfir  performance  of  con- 
tracts for  the  sak:  of  stock  or  shares  in  a  manufiicturing  com- 
pany cannot  be  decreed  under  any  circumstances  but  the 
plaintiff  has  not  shown,  wliat  it  is  essential  he  should  show, 
that  he  has  no  adequate  remedy  at  law. 

A  few  moments  consideration  will  show  that  there  are 
likely  to  be  in  contracts  for  the  purchase  of  government  or 
other  public  stock  in  this  country  but  few  cases  whkh  will 
present  the  required  exceptional  features,  and  that  in  the 
majority  of  cases  the  contract  will  be  practically  no  more  than 
a  contract  in  regard  to  personal  property  for  a  breach  of  which 
an  adequate  remedy  at  law  exists.  So  that  following  the 
principle  above  stated  the  courts  have  rarely  granted  the 
prayer  for  a  decree  that  such  a  contract  should  be  specifically 
enforced :    Ross  v.  Union  Pacific  Ry. Co.,  i  Woolw.  26(1863). 

Stock  op  Private  Gmporatioics. 

Where  the  remedy  at  law  is  plain,  adequate  and  complete 
courts  of  equity  will  not  enforce  contracts  for  the  purchase  or 
transfer  of  shares  of  stock  in  private  corporations :  Jones  v, 
Newhall,'  115  Mass.  244  (18  ).  But  such  contracts  have 
much  to  diffrenttafee  them  from  the  class  just  considered.  As 
waswdl  said  by  the  vice<hancellor  in  Duncuf^  v.  Albrect: 
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*'  There  M  no  sort  of  analogy  bct^'ccn  public  »tock,  as  it  may 
be  called,  and  a  certain  niin)ber  of  railway  shares  of  a 
IKirticular  description  which  arc  limited  in  number  and  which 
cannot  alm.'ays  be  had  in  the  market** 

In  the  United  States  the  capital  stock  of  private  corpora- 
tions is  by  far  more  lar^^ely  the  subject  of  contract  than  public 
stock;  and  it  requires  but  little  thought  to  see  that  the 
character  of  the  former  and  the  circumstances  surrounding 
particular  cases  much  frequently  a|)|)eal  successfully  to  this 
favonible  consideration  of  the  chancellor  in  the  matter  of 
specific  performance.  A  good  illustration  of  this  is  (bund  in 
the  case  of  Treasurer  v.  Commercial  Coal  Mining  Company, 
33  Cal.  391  (1863),  which  was  a  suit  to  compel  the  defendant 
to  issue  a  certificate  for  forty-six  shares  of  its  capital  stock 
which  it  had  contracted  to  issue  to  the  plaintiff  and  others  in 
a*tum  ibr  a  mining  claim  located  bv'  them.  It  was  argued 
that  a  court  of  equity  would  not  compel  the  .specific  perform- 
ance of  such  contracts,  but  the  court,  while  admitting  a 
general  rule  to  that  effect  where  public  stocks  were  concerned 
took  a  diflcrcnt  view  of  the  case  at  bar.  **  In  the  peculiar 
condition  of  bu.siness  and  mining  qwrations  in  this  state 
where  numerous  mining  and  other  corporations  arc  in  exist- 
ence, whose  stock  is  often  of  fluctu«iting  and  uncertain  value, 
and  where  certain  kinds  of  st<Kk  have  a  peculiar  value  to 
tho.He  acquainted  with  [the  aflairs  of  different  companies] 
where  the  market  value  of  stocks,  if  any  they  have,  is  often 
difficult  to  substintiate  by  competent  evidence,  and  where  the 
risk  of  the  personal  responsibility  of  individuals  and  cor- 
|X>rations  is  .so  great.  Courts  should  be  liberal  in  extendmg 
the  full,  adequate  and  complete  relief  afforded  by  a  decree  of 
specific  performance.'*  (Frue  r.  Houghton,  6  Colo.  3 18  18     .) 

This  is  the  principle  upon  which  relief  was  granted  in  the 
case  of  the  femous  Pusey  Horn  and  the  .silver  altar-piece  of 
the  Perceys,  namely,  that  the  subject-matter  possessed  a 
peculiar  and  unkiue  value  for  the  plaintiff.  Sooietiniet,  how- 
ever, the  court  makes  use  of  the  (kct  that  the  subject-matter 
is  peculiarly  valuable  to  the  cksfendant  This  is  seen  in  a  case 
in  which  the  plaintiff  sought  to  enforce  a  contract  whereby 
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the  ddcndant  who  had  sold  her  some  slock  itprcscnlcd  by 
shores  in  a  certain  steamboat  agreed  in  ca.^  of  a  misufider- 
standing  arising  between  them  to  take  the  stock  olT  of  ber 
hands.  The  misunderstanding  when  it  arose  extended  even 
to  the  performance  of  the  contract  The  court  however, 
compdled  the  defendant  to  carr>'  out  his  undertaking  on  tiie 
ground  that  were  the  position  reversed,  he  could  have  com- 
pelled the  plaintiflT  to  allow  him  to  repurcha^  the  stock 
inasmuch  as  it  was  of  a  peculiar  kind  which  could  not  be 
obtained  elseu-here:     Bumgardner  r.  Lea\Ttt  35  W.  Va.  194 

(1891). 

When  the  contract  relates  to  the  stock  of  a  company  not 
yet  chartered  the  case  has  been  held  to  make  a  special  demand 
upon  the  consideration  of  the  court.  In  Austin  and  the 
North  Carolina  Railroad  Company  r.  Gillespie  et  aL.  1  Jon. 
Eq.  361  (1854),  the  defendants  had  agreed  that  if  the  plain- 
tiflr  (Austin)  would  substcribe  unconditionally  for  certain  stock 
in  a  corporation  just  being  organized,  they  would  later  take 
part  of  it  oAT  of  his  hands  b>*  subscribing  for  it  in  their  ovi-n 
names.'  The  plainti^  carried  out  his  part  of  the  progratn 
but  the  defendants  afteni'ards  refused  to  rclie^-e  him.  The 
court  made  a  decree  for  the  specific  |ierformance  of  the  con- 
tract on  the  ground  tliat  thin  was  a  case  which  differed  materiatty 
from  that  of  a  com|iany  already  in  existence  whose  stock  wa» 
on  the  market  and  was  reprcsemed  b)*  a  definite  sum  of 
DKMiey.  *'Here  the  company  was  just  struggling  into  life 
and  the  subscribers  for  its  stock  were  taking  upon  themselves 
very  heavy  burdens  with  a  dim  prospect  of  future  advantage 
and  it  would  be  impossible  to  give  the  plaintiflT  in  an  action  at 
law  damages  at  all  commensurate  with  the  injury  he  might 
sustain  by  the  failure  of  the  defendants  to  perform  their 
contract" 

Where  the  company,  however,  after  securing  its  charter, 

ledcs  to  compel  a  subscriber  to  take  the  shares  he  contracted 

for  the  case  is  diflferent  as  there  is  only  one  party  to  the  con- 

tiict:  Strasburg  Railroad  Ca  v.  Echtemacbt  3i  Fi.  220 

*Itb««ll'sittkdUMt  SBch  Gootraetsafv  valid  aadbladiaf:  lf«7«r  w, 
Sdr,io9K.Y.«ao(i8    ) ;  MoffMi ».  StmthtiMii  U.  8.  S4§  (i«»). 
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(1853),  in  some  of  the  states,  howe\'er,  the  subscription 
contracts  have  been  enforced. 

Whenever  a  trust  is  involved  in  a  contract  for  the  sale  or 
transfer  of  stock,  a  court  of  equity  will  always  compel  the 
defendant  to  specifically  perform  his  agreement.  As  in  the 
case  oT  Chafee  v,  Sprague,  16  R.  I.  189  (1886),  in  which  it 
was  sought  to  enforce  a  contract  to  transfer  certain  coq>orate 
stock  as  collateral  security  for  the  performance  of  the  condi- 
tions of  a  trust  deed.  The  court  took  the  position  that, 
though  it  was  a  contract  relating  to  personalty,  yet  as  the 
property  in  question  was  contracted  to  a  trustee  in  aid  and 
enforcement  of  the  provisions  of  a  trust  mortgage,  they  would 
assume  jurisdiction  and  enforce  the  contract  speciikially : 
Dousman  v.  Wisconsin,  L.  S.  M.  &  S.  R.  Co.,  40  Wis.  418; 
Johnson  v.  Brooks,  93  N.  Y.  337  (18  );  Weaver  v.  Fisher, 
1 10  111.  146(1884). 

Courts  of  equity  like%visc  appro\'e  strongly  of  fiunily  com- 
promises, and  if  the  transfer  of  stock  is  one  of  the  considera- 
tions for  such  a  contract,  the  plaintiflf  will  not  appeal  in  vain 
for  relief:  Leach  r.  Forbes,  1 1  Gray,  506  (18     ). 

So,  too,  if  the  defendant  is  insolvent  or  not  pecuniarily 
responsible,  so  that  practically  he  cannot  respond  in  damages, 
the  chancellor  in  the  exercise  of  his  sound  discretion  may 
make  the  desired  decree:  Draper  r.  Stone,  71  Me.  175  (1880); 
Avery  v,  Ryan,  74  Wis.  591  (1889). 

Where  the  defendant  puts  it  out  of  his  power  to  fulfill  his 
contract  the  court  may  compel  him  to  accept  compliance  on 
the  part  of  the  plaintifT  and  be  liable  to  him  in  damages  for 
the  value  of  the  stock:  Burton  v,  Shotwell,  13  W.  Bush, 
371  (1877).  Such  contracts  are,  of  course,  subject  to  the 
general  principles  of  courts  of  equity,  and  the  exercise  of  the 
high  prerogative  under  consideration  will  be  denied  where  the 
contract  is  not  equally  enforceable  against  either  party  as,  for 
instance,  in  the  case  of  Danforth  v.  Phila.,  M.  S.  L.  Ry.  Co.,  30 
N.  J.  Eq.  12  (1879),  where  the  court  was  asked  to  compel  the 
defendant  to  transfer  certain  stock  which  it  had  agreed  to 
convey  in  return  for  services  in  the  building  and  equipment  of 
the  road     In  such  a  case  it  would  be  entirely  outside  the 
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pnwrinoe  of  a  court  of  oquit}-  to  oompd  the  plaintiff  to  pcr- 
fenn  bis  oontract,  and  coiuioqiiciitly  he  cannot  havesuch  fclicf 
Hinsdf.    See  45  N.  J.  Kq.  122. 

Nor  will  the  onirt  lend  it5  aid  where  the  baff||rain  m 
■nconacionable  or  where  it  »  sou|;ht  to  keq»  the  itock  afloat 
for  ipecubti%x  purpoeict:  Mi^mippi  &  Miasoufi  Railraad 
Cd  V,  Cromwell.  91  V.  S.  643  (1875). 

Nor  a{sain  will  the  court  interfere  where  its  decree  would 
be  nugatofy  as  is  seen  in  the  prindpai  case.  There,  though 
the  contract  was  binding  and  in  other  respects  enfoiveable,  yet 
as  decree  for  specific  performance  could  cmly  have  been 
inforted  by  coinpelltng  the  ddcndant  to  issue  additional 
ihaies  of  stock,  when  in  foct  it  had  alreadk*  issued  all  that  by 
bw  it  was  allowed  to  is»ue,  the  court  declined  to  do  more 
than  grant  the  akematiw  tdief  pra\xd  for.  that  is^  < 


The  case  of  FolFs  Appeal.  91  I*^.  434  (1S79X  ^  « 
as  showing  how  carefully  the  court  probes  oontracti  for  the 
fide  of  stock  when  asked  to  inforee  them.  In  that  case  the 
plaiatiflr  was  endeavoring  to  get  control  of  a  majarit|'  of  the 
Axk  of  a  certain  national  bank.  He.  with  two  others,  had 
borrowed  sufficient  money  and  purchased  almost  the  required 
mnnber  of  shares,  and  the  kw  r^rmaining  shares  he  had  con- 
trxted  lor  with  Foil.  Foil  refused  to  fiilfill  his  contract,  and 
die  pfawitiff'  filed  his  bill  for  specific  performance  In  oompd 
bin  to  sell  and  dchver  the  sluies  in  question.  The  court 
befow  mflMie  a  decree  m  accordance  with  the  prayer  of  thebflU 
but  this  was  reversed  on  appeal  on  the  ground  that  it  was  agaia^ 
pubGc  poB^  to  intcricre  to  place  one  man  in  control  of  an 
institution  such  as  a  lutional  bank.  The  pkmtiflr  might 
secure  contml  if  he  could,  but  a  court  of  equit>-  would  not 
help  him.  The  court.  Mr.  Pasl^^s,  J.,  went  further,  and  said 
that  it  knew  of  no  inscunce  in  Pennsylvania  in  which  a  court 
of  equity  had  decreed  j^xcific  pcfiormancc  of  a  sale  of  stock, 
and  the  same  statement  appears  in  a  later  pise  where  the 
ODort  enfeiced  specifically  the  right  of  a  stodcholder  ghren  by 
to  subscribe  to  new  stodc  at  par:  De  h  Cucsta  r». 
;  Co.p  136  Fa.  62.  jS  (1890).    But  the  fods  of  the 
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Pennsylvania  caacsi  warrant  no  stronger  propoMtion  than  tliis, 
that  a  court  of  equity  will  not  enforce  8|Kcif)cally  a  contract 
for  the  sale  and  purchase  of  stock  where  other  shares  of  the 
sanic  kind  cin  be  bou};ht  in  tlic  market. 

The  authorities  above  cited,  when  carefully  consiiWrcd,  seem 
to  establish  the  pro|x>sition  that  the  granting  or  ^-ithholding 
s|x:cific  performance  of  a  contract  for  the  purchase  of 
coqK>rate  stock  in  any  given  case,  while  depending  indirectly 
upon  the  character  of  the  proixrty  involved,  is  governed  by 
the  answer  to  the  question  whether  or  not  there  is  an 
Adequate  and  complete  remedy  aflbrdcd  by  an  action  at  law. 
And  see  Cushman  v,  Thayer  Nffg.  Co.,  76  N.  Y.  365  (1879). 
This  will,  of  course,  dqiend  u|H>n  circumstances,  but  it  may  be 
safely  .said  that  if  the  stock  in  question  has  no  fixed 
marketable  value,  is  not  commonly  offered  for  sale,  and  is 
actually  rarely  sold,  a  contract  for  its  sale  or  transfer  will 
generally  be  .s|KcificalIy  enforced.  It  must  not  be  forgotten, 
however,  that  such  relief  rests  in  the  sound  discretion  of  tlie 
chancellor,  and  that  general  rules  on  such  subjects  arc  apt  to 
be  misleading,  for  a  court  of  equity  will  "grant  or  witlihold 
relk:f  according  to  circumstances  of  each  particuUir  case  when 
general  rules  will  not  furnish  any  exact  measure  of  justice 
between  the  parties.'*    Sec  2  Story  Eq.  Jur.  |  743. 

The  reason  for  Lord  Hi.ix>.n*s  dogmatic  a.ssertk>n  seems  to 
have  been  overlooked.  It  is  that  a  |Hirchascr  of  personal 
pro|)erty  that  has  a  utarkci  never  should  luivc  the  aid  of 
Chancery  to  give  specific  performance,  unless  there  arc  dr- 
cum.stances  such  as  justify  tliat  rcnKdy,  and  these  arc  that  the 
property  cannot  be  bought.  The  reason  for  applying  the 
remedy  in  case  greatly  is  this,  and  the  necessity  of  being  able 
to  rely  on  the  capacity  to  get  in  the  title  to  the  particular 
property.*  It  is  quite  likely  that  this  wise  rule  will,  like  ao 
many  others,  be  frittered  a\\*ay  for  want  of  appreciation  of  the 
true  foundation  of  the  rule  gixHng  specific  performance. 

*  Withoat  it  no  one  could  Tentiire  to  tonch  pro|Kity  beld  acrdy  by 
coninct  POMWsioB  wfaicb  perfects  the  title  to  peteoMltj  eawnls  to 
BotliiBg  in  cue  of  land. 
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Cadcr  Rcr.  Stat.,  Wjromiag,  i  3447.  proHdiqg  that  a  pctitioa  awt 
coMala  a  atatsmeot  of  the  fiKta  conatitiitiag  a  canae  of  actios  la  ordlaaij 
laagoago,  oa  oidiiUt  attadicd  to  a  petition,  aod  thtfoin  refetrcd  to  aa  a 
part  tlMraor,  la  not  a  part  of  the  petition,  and  cannot  be  fefcfnd  to  to 
deleraiinc  Ito  anIBdency,  or  to  mpiily  aU^gitloot  omitted  therefrom. 

It  wmM  teem  that  anch  a  ayotem  of  ptendiqg  ia  obMionahlo,  aa 
pcnnittlac  the  pleoding  of  evidence 

Effect  of  £.xhibits  on  Pleadings. 

I.  Ai  Camtuam  Law, — ^Thc  practice  of  supplementing,  and 
even  supplying  the  allcgatioii&  of  a  pleading  by  means  of 
exhibits  has  become  so  prevalent,  and  has  also  been  so  fiv 
abetted  by  statute,  that  the  true  function  and  powers  of  an 
exhibit  have  been  almost  lost  sight  of.  The  pseudonymous 
"reforms"  and  unjustifiable  innovations  that  have  in  the  past 
few  years  so.  unsettled  the  well-established  rules  of  pleading 
as  to  make  them  unrecognisable  by  their  own  progenitors 
have  been  the  prime  cause  of  this  pernicious  habit.  How 
much  easier  to  say,"  Plainttflf  claims  of  defendant  five  hundred 
doUans  as  per  the  book  account  annexed,"  leaving  the  debtor 
at  the  head  of  the  account  do  duty  for  the  very  essential 
averment  that  defendant  is  justly  indebted,  than  to  set  out  the 
samefectsin  theproper  knguageof  adecbratKNiI  Not  that 
such  a  practice  is  justifiable,  but  when  so  much  < 

■  loportad  hi  34  Bm.  Rspb  894- 
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and  inaccnncy  is  pennittod  it  naturally  Idads  to  extremes, 
and  the  instance  given  is  one  that  may  any  day  occur,  if 
indeed  it  has  not  already  happened,  as  the  legitimate  result  of 
the  indiscfiminate  wiping  out  of  the  old  s^'stem  of  pleading, 
which,  whatever  may  have  been  its  faults,  was  what  the  new, 
reformed,  amorphous  scheme  of  aUegations  never  can  be, 
scientific  and  cflcctfve. 

Under  that  ^stcm  no  mere  tacking  on  of  a  paper  could  aid 
the  onnssions  or  erron  of  a  pleader.  The  proper  use  and 
purpose  of  an  cxiubit,  then  as  now,  was  merely  to  set  forth, 
in  <ietail,  that  which  was  alleged  in  more  general  terms,  or  to 
embody  in  the  record  such  Cuts  as  would  in  legal  eflect 
am<Mmt  to  the  Cuts  as  alleged  m  the  pleadnig,  or  to  aid  the 
allci^Uions  in  fixing  more  accurately  and  definitely  their 
import,  but  not  to  supply  the  omission  of  allegations  necessary 
to  present  a  g«Mxl  cause  of  adion :  Burks  v,  Vfataon,  48  Tex. 
107.  In  general,  therefore,  an  exhibit  cannot  supply  any 
ckfidenQ.'  in  the  allegations  of  the  pleading.  If  the  latter  be 
insufficient  in  any  respect,  the  filing  of  an  exhibit  cannot  make 
it  good  :  Mayer  v.  Signoret,  50  CaL  298;  Knight  r.  Turn- 
pike Co.,  45  Ind.  134.  It  forms  no  part  of  the  pleading,  and 
cannot  be  considered  00  the  question  of  its  sufficiency: 
Hadwen  r.  Ins.  Co.,  13  Ma  473;  Curry  r.  Lackc>-,  35  Mo. 
389;  Harlow  v.  BossweO.  15  HI.  56;  Bawling  r.  McFarland, 
38  Mo.  465;  Poulaon  v.  Collier,  18  Mo.  App.  583;  Pool  r. 
Sanford,  52  Tex.  621.  Not  even  if  the  pleader  expressly 
states  that  it  is  part  thereof:  State  v,  Samuels,  28  Mo.  App. 
649.  The  pleading  must  embody  in  itself,  without  reference 
to  any  other  paper,  the  fiicts  which  constitute  the  cause  of 
actfon:  Lynd  r.  Caykir,  i  Handy  (Ohio),  576;  MacDonell 
r.  Railroad,  60  Tex.  590;  Contra,  Fcflc>'  r.  Johnson  (Neb.), 
46  N.  W.  Rq>.  710.  Any  instrument  upon  which  the  pkad- 
ing  is  based  should  be  stated  therein  according  to  its  tenor  or 
legal  effect.  Fitch  v,  Cornell.  1  Sawyer.  C  Ct.  156; 
Oh  Chow  tr.  Halktt,  2  Sawyer,  C  Ct.  259;  Excelsior  Drain- 
mg  Co.  ▼.  Brown,  38  Ind.  384;  Etdusoa  Assn.  r.  Hillis,  40 
Ind.  408 ;  Marshall  v.  Hamilton,  41  Miss.  229.  And  if  this 
be  not  done,  but  the  attempt  be  made  to  supply  the  fiulure  by 
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the  iBstnuDcnt  as  an  csdnbk,  it  will  be  Urickai  oat 
mpcrtincnt  and  irrefcvaiit:  Oh  Cbov  r.  Hallelt, 
oitrm.  a  reformation  of  the  pkadwc  will  be  rednoed; 
Crawford  V.  Sotterliefcl,  27  Ohio  St.  431.  Or  the  cxhOdt 
wiD  anplx  be  dbi^^arded.  and  the  pkadh^  dealt  with 
on  iu   merits:      Ol^hant   r.    Ifahme   (Arfc.X   15  S.  W. 

Thb  is  capccially  the  caae  where  the  cxhint  wonld  othcr- 
viie  be  mere  matter  of  evidence.  The  annexation  of  a  deed 
to  a  pkadrng  merely  tends  to  ampG^  the  fatter,  and  docs  not 
make  the  deed  eiridcnoe  in  the  canse;  if  otherwise  huhniiri 
ble:  Shcpmd  r.  Shcpard.  56  Mich.  173.  Nor,  even  if  it  fan 
evidence,  will  it  dbpense  with  the  proof  of  deforcry:  Bnrfc- 
holdcr  9.  Casaid.  47  Ind.  418.  So^an  aooonnt  filed  witha 
decfaiatioa  is  no  part  of  it,  and  shonhi  notbealkiwed  tofo 
to  the  jvry:  Ing^  v,  Cronch.  35  Md.  296.  When  an  \ 
Jiiftiiyis  io  pieaa  m  iicifnoc  a  j 
the  same  parties  on  the  note  sned  on,  but  fids  toi 
were  the  matters  in  controversy,  or  what  was  the 
recovered,  a  copy  of  the  entries  of  the  jnitice  of  the  peaoe  in 
die  first  suit,  filed  with  the  answer,  bat  fiwnins  no  port 
thereoC  docs  not  supply  the  nmisrinn:  Olfihant  r.  Malone 
(Ark.Xi5S.W.Rep.363. 

The  courts  of  Texas  have  adopted  a  very  scnwble  rale; 
srhich  refine  to  peiiint  exlwbils  to  relieve  tiie  pleadtr  finom 
nddnfr  the  proper  all^^tioos  of  which  the  cxhiiits  mqr  fan 
the  evidence:  Rnle  19.  Diit  Ct  Tex.  Thb  is  nothing  bat  a 
fftfalnncnt  of  the  common  hw  rale;  bat  the  fiKt  that  sneh  a 
nde  was  conmlcied  nooesiary  shows  how  iimyhttly  the 

thefaxi^conseqnent  nponhuMyvatioa.  Under  this  rale;  it  is 
add  mat  a  dedaralion  fiir  services  rendered,  which,  cjMiei^  by 
to  an  cxhiiit,  contains  no  afleBSdons  as  to  the 

(  MMffidcat:  Niles  r.  Ma^CTcx.),  16  S.  W. 
Kepi.  5401 
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tion  not  existing  in  the  pleading  demurred  to:  Buddtck  v. 
Marshall,  33  Iowa,  243. 

But  though  it  cannot  supply  omissions,  an  exhibit  may 
explain,  amplify,  or  even  counteract  allegaticis  defective  in 
other  reelects.  The  averments  of  a  pleading  may  be  made 
certain  by  a  reference  to  diagrams  filed  with  and  made  a  part 
of  the  pleading:  Booker  r.  Ray,  17  Ind.  532;  Kenny  v. 
Municipality  No.  2,  12  La.  Ann.  50a  An  exhibit,  containing 
an  itemised  statement  of  property  and  values,  may  be  used  to 
explain  a  general  allegation  of  indebtedness  (and  may  save 
the  pleader  the  necessity  of  furnishing  a  bill  of  particulars): 
Rider  v,  Robbins,  13  Mass.  284:  Caspnry  v.  Portland, 
19  Oreg.  496;  S.  C,  24  I'ac.  Rep.  1036.  And  justifies  the 
admissk>n  of  exidcmce  in  support  of  the  items  appearing  in  it: 
Lockhart  v,  Morey,  41  La.  Ann.  1 165 ;  S.  C,  4  So.  Rep.  581. 

A  copy  of  a  note  annexed  to  a  complaint,  and  referred  to 
in  the  body  of  the  complaint  as  an  exhibit,  may  properly  be 
referred  to  by  the  court  to  ascertain  the  form  and  contents  of 
tlie  note :  Ward  v.  Clay,  82  Cal.  502 ;  S.  C,  23  Pac.  Rep.  5a 
An  allegation  that  a  certain  written  and  printed  contract,  a 
copy  of  which  is  annexed  to  the  complaint,  contains  the 
terms  and  conditions  of  the  agreement  between  the  parties,  is 
an  allegation  of  (act  that  the  terms  and  conditions  contained 
in  the  annexed  paper  were  agreed  on  between  the  parties : 
Bishop  V,  Empire  Transp.  Co.,  33  N.  Y.  Super.  Ct.  99.  And 
when  several  defendants  are  sued,  apd  judgment  is  prayed 
agaiast  all  in  soHdo,  the  defect  of  the  petition  in  not  qiedfically 
alleging  that  one  of  them  is  indebted,  is  cured  by  annexing 
and  making  part  of  the  petition  a  bond  exhibiting  his  liability, 
by  his  answer  without  exception,  and  by  the  admission  of 
proof  witliout  objection:  McLcIlan  Dry  Dock  Co.  9. 
Farmers'  Alliance  Steamboat  Line  (La.),  9  So.  Rep.  630. 

An  exhibit  may  prevent  a  variance :  Peters  v,  Crittenden, 
8  Tex.  131 ;  Greenwood  v,  AnderKm,  8  Tex.  225,  and  will 
control  and  cure  any  misdescription  of  it  in  the  body  of  the 
petition:  Pyron  xk  Grinder,  25  Tex.  159;  Spencer  v. 
McCarty,  46  Tex.  213;  Longlcy  v.  Caruthers,  64  Tex.  287. 
When  the  instrument  sued  on  is  made  part  of  the  petition,  the 
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court  will  Kivc  it  the  legal  eflfecl  to  which  it  is  <=ntitlcd.  Chough 
it  may  have  been  misconceived  by  the  pleauier:      Beal  v. 
Alexander,  6  Tex.  S3i.    It  has  ever  been    lield  that  if  an 
exhibit  is  nefcncd  to  in  a  pleading,  and  its  inspectioa  shows 
lacti  oofitradicton*  of  the  allegations  thereoC  the  exhibit  mi'lj 
control  on  demurrer,  and  not  the  allegations  of  the  pleading: 
Freiberg  v,  Magale,  70  Tex.   1 16 ;  S.  C  7  S.  W.   Rcpi  684. 
This  can  only  be  true,  however,  when  the  exhibit  is  matcrol 
to  the  pleader's  case,  and  sho«*s  clearly  on  its   fiice  that  the 
allegations  of  the  plea  are  untrue. 

Though  the  piactice  of  pleading  exhibits  is  imprviper  and 
pernicious,  yet,  if  the  case  has  been  permitted  to  go  on  to 
judgment  without  objection,  and  the  pleadings  themsehrcs 
contain  fiicts  sufficient  to  constitute  a  cause  of  action,  the 
judgment  will  be  allowed  to  stand :  Crawford  r.  Satterfidd. 
37  Ohio  St.  421. 

II.  Uiular  SiaMery  />vf«mMRr.— >Th»  question  has  become 
of  great  importance,  in  i-icn*  of  the  almost  universal  statutory 
requirements  tliat  copies  of  certain  instruments  be  filed  iiith 
the  pleadings  based  upon  them.  Are  such  provisions  so  lar 
derogatofy  of  the  common-law  rules  of  pleading  as  to  permit 
the  neglect  of  averments  othem-tse  necessary,  and  the  supply, 
ing  them  by  the  instrument  filed,  or  must  the  old  rules  still  be 
observed? 

It  must  be  noticed  in  the  first  pbce  that  these  provisions 
seem  for  the  most  part  to  haw  no  rcfercnoe  to  pleading.  The 
instruments  to  be  annexed  to  the  pleading  are  mainly  those  of 
which  o>'er  could  not  be  had,  and  as  to  which,  of  course,  the 
ddendant  had  no  means,  in  many  cases,  of  preparing  a  full 
ddcnoe.  The  statute  was  made  for  his  benefit,  not  to  reUeve 
the  plaintifif  from  any  dut}-  that  by  upon  him ;  and  on  gcncial 
principles,  thcfefi>re,  such  provisions  ought  not  to  relieve  him 
fiom  the  obligation  of  pioperi>''  stattni;  his  cause  of  action. 

Accordnigly,  in  many  of  the  States  where  thb  question  has 
been  raised,  it  has  beoi  dedded  that  the  annexation  of  the 
required  instrument  as  an  exhibit  does  not  supply  the  omis* 
sion  of  material  avermenu  in  the  pleading ;  that  die  pleadings 
and  the  pleadings,  alone,  must  state  the  material  focts  nccei 
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Bary  to  cwwtitutc  tbd  canuv  of  actioii  or  the  dcfcncc  rdiod  on ; 
and  that  if  they  do  not  thc>'  will  be  demurrable:  Dock!  r. 
Ktni;.  I  Mctc.  (Ky.)430:  llitl  r.  Rirrctt,  14  B.Mon.(Ky.)S3: 
Vaiii^hn  r.  Milk.  18  B.  Mon.  (Ky.)  654;  Larimore  r.  WcUs. 
39  Ohio  St.  13 ;  Johnson  r.  Home  Ins.  Co..  3  Wyo.  140;  S. 
C.  6  Fk.  Rcpi  729;  Haftibffd  Fire  Ins.  Ca  v.  Kahn  (the 
principal  case)  (Wyo.).  34  Vac  Rep.  894. 

In  Arlcamas.  the  matter  soems  to  be  undodded :  Railroad 
r.  nurk.  32  Ark.  131,  held  that  the  exhibiti  required  by 
statute  formed  no  part  of  the  pkadings ;  but  in  Abbott  v. 
Rowan.  33  Ark.  593.  it  was  suggested  that  on  demurrer  they 
migfat  he  oonskiervd  part  of  the  recoixt,  and  in  Beavers  v. 
Baucum.  33  Ark.  722.  it  was  definitely  ruled  that  such 
cxlttbits  would  even  control  an  averment  in  the  pleadings. 
Yet  this  <fc»es  not  say  that  they  will  supply  a  material  caua^oa. 

In  Indnna,  howewr.  under  the  wording  of  the  statute. 
Rc%-.  Stat,  i  362.  it  has  been  expressly  ckddod  that  when  the 
required  exlubit  is  filed  it  becomes  a  port  of  the  pleadings, 
and  iu  contents  need  not  be  stated:  Mercer  v,  Hcbert.  41 
Ind.  459.  The  same  appears  to  be  the  case  in  Illinois: 
Nauvro  r.  Ritter.  97  U.  S.  3S9. 

If  the  instrument  is  wrongly  set  out  in  the  pleading  the 
exhibit  controb:  Cotton  r.  State.  64  Ind.  573.  But  it  is 
adcnowle4ged  everywhere  that  an  exhibit,  not  required  by 
statute,  is  not  a  part  of  the  pleadings :  Fuller  r.  Railroad. 
18  Ind.  91 ;  AmMtrong  r.  McLaughlin,  49  Ind.  370 ;  Watkins 
r.  Brunt.  53  Ind.  208;  Logansport  r.  I^  Rose. 99  Ind.  1 17; 
Dumbruld  r.  Rowley  (Ind.),  1$  N.  £.  Rep.  463 ;  Plunkett  r. 
Black.  117  Ind.  14;  S.  C,  19  N.  E.  RqK  537;  Ross  v. 
Mcndbe.  125  Ind.  432;  &  C.  25  X.  K.  Rqi.  545 :  Barnes  v. 
Mowry,  129  Ind.  568;  &  C.  2S  N.  M  Rep.  535 ;  Dukes  r. 
Cole.  139  Ind.  137;  &  C.  28  N.  E.  Rq>.  441  •  Railroad  v. 
Stm»h  (Ind.).  29  N.  E.  Rep.  1^75;  Abbott  p.  Rowan.  33 
Ark;  593. 

In  general,  therefore,  it  may  be  taken  as  the  rule  of  the 
common  law.  still  prevalent  except  where  expressly  altered  by 
statute,  that  wUle.an  cxlubit  may  be  regarded  as  a  part  of  a 
pleading  for  the  pwpose  of  explaining,  amplifying,  or  particii- 
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larizin*;.  or  c\*cfi.  in  special  cases,  for  the  puq>osc  of  correcting 
erroneous  allegations  therein,  it  can  ne\'er  be  resorted  to  to 
supply  the  omis^sion  of  a  material  alle^tion. 

III.  Ih  Equity, — ^Thc  rule  in  equity  is  that  exhtbibi  become 
part  of  the  pleadings,  and  ser\*e  to  help  out  allegations  therein, 
in  case  they  do  not  give  some  neccssar)*  particulars  of  the 
writing  oxiiibitcd,  or  do  not  stite  its  eflcct  with  accuracy: 
Broun  V.  Rctlvvyne,  16  Ga.  (yj ;  Bolton  v,  Floume>%  R.  M, 
Cliarlt.  (Ga.).  125  :  Minticr  t*.  Branch  Rmk  of  Mobile,  33  Ala. 
762:  Surgct  V.  Byers.  1  Hempst.  715 ;  Armitagcr.  Wicklifle, 
13  B.  Mon.  (Ky.),  488.  As  a  corollar>'  such  an  exhibit  i^*ill, 
on  demurrer,  control  the  allegations  of  the  complaint :  Buckner 
V.  Davis,  29  Ark.  444.  Yet.  if  the  bill  show  a  cause  of  action 
on  its  fiice,  the  court  will  not  look  to  the  exhibit  for  the  pur* 
pose  of  contradicting  it**  allegations,  and  so  making  a  demurrer 
cflecti%x:  Terry  v,  Jones,  44  Miss.  540;  Holman  x\  Patterson, 
29  Ark.  357. 

Some  few  cases  ha\'c  controverted  this  new.     In  King  v. 

Trice,  3  I  red.  (X.  C.)  Kq.  568,  it  was  attempted  to  assimilate 

the  equity  rule  to  that  of  tlie  common  bw,  and  it  was  held  that 

the  contents  of  tlie  exhibit  should  be  .^et  out  sufficiently  in  the 

pleading  to  which  it  is  attached.     "The  purpose  of  annexing 

exhibits  is  not  to  enable  the  pleader  to  make  the  pleadings ' 

mere  skeletons,  not  in  themselves  containing  the  &cts  and 

points  in  controx-ersy,  but  to  obtain  an  admission  of  their 

genuineness  from  the  other  side,  and  for  greater  certaint>*  as 

to  their  contents,  and  as  aiding  in  the  construction  from  the 

context."    So,  in  Buck  r.  Fislier,  2  Colo.  Ty.  182,  it  lA-as  held 

that  complainants  who  sue  as  n:presentatives  of  an  estate  should 

show  tliat  the)'  are  such  in  the  bill,  and  it  is  not  sufficient  that 

the  (act  should  appear  in  an  exhibit  attached  thereto.    This 

may  be  true  of  a  (act  in  which  the  right  to  maintain  the  action 

depends;    but  in  regard  to  any  other  (acts  the  equit>-  rule 

undoubtedly  is,  as  shown  by  the  cases  cited  above,  that  an 

exhibit  becomes  part  of  the  pleadings,  and  will  aid  them,  not 

merely  by  explaining  and  supplementing  them,  but  by  suppl)^- 

>ng  omissioiis  therein. 

Ardemus  Stewart. 
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NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS. 


IMPUTED  KEGUGENCB. 

PcnoHS  ritlmg  in  pm*at€  x^hidcs^  tk^  ai  ittz'ifa/i^M  qfattmcr. 

The  Supreme  Court  of  Montina  in  Whtttikcr  v.  City  of 
Helena,  35  Pac.  Rep.  904,  has  recently  added  itjielf  to  the  few 
courts  which  uphold  the  erroneous  doctrine  tliat  a  person  who 
IS  riding  in  a  private  vehicle  at  the  invitation  of  the  owner 
is  chargeable  with  the  contributory  negligence  of  the  latter. 
This  decision  is  not  supported  by  any  independent  reasoning,, 
but  rests  wholly  on  the  authority  of  Prideaux  v.  Mineral 
Point,  43  Wis.  513.    That  case  argues  the  matter  as  follows: 

"One  voluntarily  in  a  private  conve>'ance  voluntarily  trusts- 
his  personal  safety  in  the  conveyance  to  the  person  in  control 
of  it.  Voluntary  entrance  into  a  private  conveyance  adopts- 
the  conveyance,  for  the  time  being,  as  one's  own.  and  assumes 
the  risk  of  the  skill  and  care  of  the  person  guiding  it.  /Vv  Aac 
vice,  the  master  of  a  private  yacht,  or  the  driver  of  a  private 
carriage,  is  accepted  as  agent  by  every  person  voluntarily 
committing  himself  to  it.** 

This  case,  however,  stands  almost  alone,  and  is  opposed  to 
an  overwhelming  weight  of  authority,  as  was  clearly  shown  by 
an  annotation  on  this  very  subject  in  Vol.  32  of  this  Magazine, 
P*  763  ;  And  is  moreover  oppa*ied  to  every  principle  of  law  and 
justice.  One  person  cannot  be  held  responsible  for  tlic  acts 
of  another  unless  there  is  some  relation  between  them  that  will 
make  those  acts  in  legal  effects  the  acts  of  the  former.  The 
only  relations  that  have  this  effect  are  those  of  principal  and 
agent,  including  master  and  servant,  and  that  anonymous 
relation,  akin  to  conspiracy  in  criminal  law,  which  exists 
between  those  engaged  in  the  prosecution  of  a  joint  enterprise, 
and  by  which  each,  though  equally  a  principal  with  the  others 
is  also,  to  all  intents  and  purposes,  the  agent  of  each  of  them. 
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It  In  manifest  that  thiii  latter  relation  cannot  cxtft  bctw'cen 
the  driver  of  the  vehicle  and  the  one  who  rides  in  it  at  h\n  innta- 
tion.  That  point  has  never  been  seriously  urged,  and  could 
not  well  be,  in  face  of  the  plain  Cicts.  Nor  is  it  much  more 
reasonable  to  hold  that  the  driver  is  the  agent  of  the  one 
riding  with  him.  In  order  to  constitute  the  relation  of  princi- 
pal and  agent,  there  must  be  a  right  in  the  fomK-r  to  control 
the  latter.  A  free  agent  has  no  principal,  And  in  cases  like 
the  one  in  point  it  will  hanlly  be  contended  that  the  passenger, 
as  we  may  call  him,  has  any  right  to  control  the  motions  of 
the  dm-er.  He  may  remonstnite,  he  may  refuse  to  ride  with 
him,  he  may,  in  short,  use  any  and  all  means  of  persuasion  at 
his  command,  or  even  use  words  of  control,  but  the  driver 
•  is  under  no  obligation  to  obe>'  him,  and  it  is  this  obligation  to 
obey  that  constitutes  control  in  the  legal  sense. 

There  is  no  trust  in  the  acceptance  of  an  invitation  to  ride 
that  will  exonerate  another  whose  negligence  contributes  to 
the  injury.  It  is  difficult  to  see  ^hat  is  meant  by  the  word 
trust  in  such  a  connection.  Ndther  docs  the  rider  accept  the 
oonve><ance  for  the  time  being  as  his  own,  for  this  implies 
control,  and  there  can  be  no  control  from  the  very  nature  of 
the  case.  It  would  be  much  more  reasonable  to  hold  that  the 
hirer  of  a  public  hack  or  cab  adopted  that  conveyance  as  his 
own,  and  in  hcX  the  hirer  in  such  case  docs  exercise  some 
control,  at  least  as  to  his  destinsition.  But  in  this  Utter  case, 
the  mere  fact  of  hiring,  by  the  almost  unanimous  assent  of  the 
authorities,  does  not  make  the  driver  the  agent  of  the  hirer; 
and  this  doctrine  has  been  affirmed  by  the  Supreme  G>urt  of 
the  United  States  :  Littk:  v,  Hackett,  ii6  U.  S.  366. 

A/itrticn\  then,  one  who  rides  in  a  private  conveyance  on 
in\-itation  cannot  in  any  sense  of  the  word  make  the  conve>'- 
ance  his  own,  or  make  the  driver  hb  agent  To  quote  the 
language  of  a  well-considered  case,  one  on  all  fours  with  the 
case  under  discussion,  and  in  which  the  whole  ground  was 
carefully  reviewed,  "where,  as  in  this  case,  the  passenger  has 
no  control  over  the  driver,  and  does  not  own  the  vehicle,  and 
if  without  bkmie,  and  there  is  no  ground  in  truth  and  reality 
for  holding  him  to  be  the  principal  or  master,  tliere  is  neither 
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rca.srin  nor  justice  in  holding  him  bound  by  the  contributor)* 
nc;;li(;encc  of  the  driver:**  R.  R.  r.  Ilo^^cland,  66  Md.  149. 

There  is  the  addition.il  consideration  tliat  there  has  never  been 
an  attempt  to  extend  this  doctrine  to  the  case  of  direct  ne^fli- 
gence  on  the  paxt  of  the  driver.  Vet  a  ni«uiter  is  resjionsible 
for  the  ne^^h'^cnce  of  the  driver  of  his  own  carri.ige ;  and  if  the 
driver  is  the  a^ent  of  tlie  inx-ited  |);issen{rer  fur  contributor)' 
ne};li^ence  why  not  for  all  other  puqxises  ?  "  It  is  a  poor  rule 
that  won't  work  both  ways/*  as  the  author  of  the  annotation 
heretofore  alluded  to  very  justly  remarks ;  and  tliat  maxim 
applies  with  great  force  to  the  present  case.  Certainly,  to 
hold  that  the  driver  is  an  agent  f«>r  one  puqpose,  and  not  for 
another,  is  inconsistent  to  a  nuirked  degree,  and  would  seem 
to  betray  a  consciousness  of  the  inherent  weakness  of  the 
former  position. 

The  question,  therefore,  docs  not  seem  to  have  had  full 
presentment  or  consideration  in  the  Montana  Case ;  and  it  is 
to  be  ]to|xxI  that  when  it  comes  before  the  court  again,  if  that 
should  ha|ipcn,  that  the  present  decision  will  be  overruled, and 
a  doctrine  announced  more  consonant  with  authority,  witli 
re«ison  and  with  justice. 

The  foregoing  remarks  a\ip\y  only  to  the  imputation  of  neg- 
ligence as  matter  of  law,  resting  on  the  relation  between  the 
parties.  The  passenger  may  be  negligent  on  his  own  part,  by 
riding  with  a  driver  known  to  be  reckless  or  in  a  vehicle 
known  to  be  unsafe,  by  not  keqiing  a  profKf  lookout  for 
danger,  or  by  encouraging  the  driver  to  expose  them  both  to 
risk.  Hut  these  arc  wholly  difTercnt  considerations,  and  do 
not  ai)ply  to  or  aflect  the  question  of  imputation. 

Ardemi»  Stewart. 


EQUITY'   CA.SES. 

TntsUt  cx-maliflcio /olt<ni*iitg  trust /nnds. 

An  interesting  o|>inion  was  handed  down  by  the  Supreme 
Court  of  the  United  States  in  January  last  in  the  case  of 
Angle  V.  Chicago,  St  I^ul,  etc.,  Ry.  Co.,  reported  in 
151  U.S.  I. 
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An^rlc  had  contracted  with  what  the  opinion  calls  the  Poit- 
ga*;c  Company  to  complete  the  construction  of  its  road  i^-ithin 
a  time  spedlicd  by  the  Lci;ULiture  of  Wisconsin  as  a  condi- 
tion upon  which  a  certain  land  grant  to  the  company 
depended.  He  vnui  pushing  the  work  vigorously  and  appar- 
ently, would  undoubtedly  have  finbhed  it  within  the  specified 
time.  A  rival  company,  called  the  Omaha  Company  (the 
defendant),  was  desirous  of  securing  the  grant  for  itself  and 
by  outrageous  frauds  compassed  its  designs  b>'  inducing  the 
Legislature  to  pass  an  Act  before  the  time  allowed  the  Port- 
gage  Company  had  expired  revoking,  the  grant  to  that  com- 
pany and  bestom-ing  it  upon  the  Omaha  Company.  The  result 
of  their  eflbrts  was  that  Angle's  work  was  arrested,  his 
material  seixed  by  the  creditors  who  n'cre  supplying  them, 
hw  laborers  scattered  and  all  profit  which  he  would  ha\*e 
received  was  lost  to  him.  He  thereupon  sued  the  Portgage 
Company  in  an  action  at  law.  and  obtained  judgment,  and 
upon  execution  being  returned  /nr/Ar  dffna,  he  filed  his  bill  in 
equity  to  reach  the  land  in  question  in  the  Omaha  Company's 
hands.  The  <iefendant  filed  a  demurrer  to  the  bill,  the  eflect 
of  which  was  to  admit  the  fraud  and  conspiracy  charged,  /.  /., 
that  the  officdirs  of  the  Portgage  Company  had  been  bribed 
by  the  Omaha  Company  to  betray  their  trust  by  placing  the 
entire  outstanding  stock  of  the  former  under  the  control  of  the 
latter,  and  that  the  Legislature  had  been  induced  by  (also  allega- 
tions as  to  the  progress  of  the  work  to  revoke  the  grant  to 
the  Portgage  Company  and  to  bestow  it  upon  the  Omaha 
Company.  The  defendant  relied  upon  the  Act  of  the  Legis- 
lature as  a  bar  to  subjecting  this  land  which  had  been  given 
to  tliem  to  the  debts  of  tlie  company  firom  which  it  had  been 
taken  away.  The  argument  was  that  to  allow  the  plaintiflT  to 
recover  was  to  impeach  the  validity  of  the  Act  contrary  to 
the  established  nik  that  whenever  an  Act  of  the  Legislature 
is  challenged  in  court  the  inquiry  is  limited  to  the  question. of 
power,  and  does  not  extend  to  the  matter  of  expedkncy  or 
the  motives  of  the  legislators,  or  the  reasons  which  were 
spread  before  them  to  induce  the  passage  of  the  Act,  a  rule 
which  rests  upon  the  principle  of  the  independence  of  the 
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Legislature  as  one  of  the  co-ordinate  departments  of  the 
government  (Fletcher  v.  Peck,  6  Cranch,  87.)  The  reply 
of  the  court  to  this  u'as  that  the  wrongdoing  of  the  Omaha 
Company  preceded  the  Act  and  that  a  remedy  for  that  wrong 
once  in  existence  could  not  be  destroyed  unless  the  Legisla- 
ture had  the  power  either  to  condone  the  wrongs  or  acting 
in  a  judicial  capacity  to  decide  that  these  wrongs  gave  no 
cause  of  action.    Such  power,  of  course,  could  not  be  claimed 

The  defendant  also  raised  tlie  objection  that  in  an  action  at 
law  the  defendant  might  obtain  satisfaction  for  his  injuries. 
To  this  the  court  answered  that  under  the  circumstances. the 
remedy  at  law  was  not  adequate,  and  they  went  even  deeper 
into  the  principles  involved.  "Waiving  the  question  as  to 
the  solvency  of  the  Omaha  Company  and  assuming  that  any 
judgment  again.st  it  could  be  fully  satisfied  by  legal  process 
then  remains  a  proposition  that  it  is  contrary  to  equity  that 
the  defendant  should  be  permitted  to  enjoy  unmolested  that 
particular  property,  the  possession  of  which  it  sought  to 
secure  by  wrongful  acts,  and  further,  as  these  lands  were 
given  to  aid  in  the  construction  of  this  road  the  defendant 
became  a  trustee  eX'tnaiifieio  in  regard  to  them,  and  the  plain- 
tiff could  pursue  them  into  its  hands  since  in  good  conscience 
he  is  entitled  to  tliem  to  the  extent  of  tlie  payment  for  his 
work  of  which  the  defendant  unjustly  deprived  him  by  its 
method  of  obtaining  the  property. 

Mr.  Justice  Harlan  dissented  on  the  ground  that  Angle 
should  have  kept  on  with  his  work  for  it  was  not  clear  that 
his  injury  was  tiie  direct  result  of  the  defendant's  acts,  "  the 
attempted  revocation  by  the  Legislature  and  the  loss  by  the 
company  of  credit  in  financial  circles  do  not  in  bw  hold  the 
relation  of  cause  and  eflcct'*  Further,  he  agreed  with  the 
counsel  for  the  defence  that  to  allow  the  plaintiff  to  succeed 
was  to  impeach  the  Act  of  the  Legislature,  for  upon  the 
principle  of  the  adjudged  cases  all  intrinsic  evidence  in  regard 
to  sUtutcs  must  be  excluded  and  the  court  must  presume  that 
the  Legisbture  was  in  possesskMi  of  eveiy  fact  affixting  justice 
of  such  .legislation. 

It  would  seem,  however,  that  the  opinion  of  the  majority  is 
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jM\md  and  that,  though  aflcc^cd  indirectly,  the  Act  of  the 
Legislature  was  in  &ct  independent  of  the  case.  The  wrong 
ii-as  done,  the  right  to  ha\'e  it  remedied  arose  and  the  defend- 
ant ought  not  to  be  allowed  to  use  the  Legislature  as  a  shield 
lor  his  wrong  nor  to  insist  that  it  could  take  away  the  plain- 
tiflTs  remedy  here  any  more  than  it  could  deprive  him  of  any 
of  hn  other  property  without  compensation.  Moreover,  there 
was  nothing  in  the  case  to  indicate  that  the  Legislature  had 
given  the  land  to  the  Omaha  Company  other  than  freely  and 
with  no  restrictions  exempting  it  from  the  usual  incicJents  of 
liability  for  its  possessor's  wn>ngdoing.  On  well  defined 
equitable  principles  the  defendant  was  plainly  a  trustee  and 
answerable  in  a  court  of  equit>'  for  tlie  wrongs  he  had  done. 

R.  P.  Bradford. 


CONSTITITIONAL  LAW. 

Tkf  polkt  pawcr-^Fnsxn'ation  tf  game  and  fish, 

A  Sutute  of  Neu*  York  (Laws  of  N.  Y.,  1880,  Chap.  591. 
as  amended  by  Laws  of  1883,  Chap.  317),  prohibits  the  taking 
of  fish  in  certain  waters  within  the  jurisdiction  of  that  state 
otherwise  than  by  *'  hook  and  line  or  rod  held  in  hand." 
declares  "any  net,  pound,  etc..**  a  public  nuisance,  empowers 
any  person,  and  imposes  u|)on  the  game  and  fish  wardens  the 
duty  to  abate  and  summarily  destroy  such  ne&rious  de\'iccs. 

In  Lawton  et  al.  v,  Steele  ( 14  Sup.  Ct.  Rep.  499),  the  con- 
stitutionality of  this  Act  has  been  contested  before  the  Supreme 
Court,  and  Justice  Brown  deli\'cred  its  opinion  upholding  the 
Act,  Chief  Justice  Fuller  and  Justices  Field  and  Brewer 
dissenting. 

Of  coursei  the  validity  of  such  a  law  as  this  rests  upon  that 
cftimcs  convenientiy  indefinite  and  elastic  power  of  the  state, 
the  police  power,  appl}'ing  as  it  has  been  held  to  do  to  circum- 
stances so  various  that  they  include  the  compulsory  vaccination 
of  children  and  the  suppression  of  obscene  literature.  It  must 
be  confessed  that  the  application  of  the  polkx  power  to  some 
of  the  dedded  cases  is  of  somewhat  doubtful  propri^. 

The  preservation  of  game  and  fish,  however,  seems  and  has 
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frequently  been  held,  a  distinctly  proper  subject  for  its  exercise, 
cspeci.illy  when  it  is  remembered  that  uniform  national  game 
laws  are  out  of  the  question  on  account  of  the  widely  varying 
conditions  in  diflcrcnt  parts  of  the  country. 

So  much  for  the  general  classification  of  the  legislation. 
The  object  of  the  law  bang  of  acknowledged  wisdom  and 
validity,  are  the  means  directed  for  enforcing  it  proper  and 
constitutional  ? 

The  objection  upon  which  the  plaintiffs  mainly  relied  was 
that  the  statute  dq)ri\'ed  them  of  their  property  without  due 
process  of  law.  They  were  fishermen  whose  nets  had  been 
found  set  (in  violation  of  the  Act)  and  promptly  destroyed  by 
the  defcndmt,  a  game  and  fish  protector.  The  court  found 
that  **  the  only  real  difficult)*  connected  with  the  Act  was  the 
right  it  gave  to  summarUy  destroy'*  the  confiscated  nets,  and 
met  and  overcame  this  difficulty  by  recognizing  the  eminently 
practical  mode  of  preventing  such  a  ncfiirious  practice  that  siich 
destruction  presented,  which,  taken  together  with  the  fact  that 
the  articles  destroyed  were  of  comparatively  slight  value,  dis- 
tinguished the  case  from  those  which  hold  judicial  proceedings 
necessary  before  condemnation. 

Undoubtedly  a  rigid  application  to  the  facts  of  this  case  of 
the  general  principle  tliat  property  cannot  be  taken  and  de- 
stroyed without  due  process  of  law.  if  by  the  latter  is  meant 
judicial  proceedings,  must  result  in  the  conclusion  that  the  Act 
IS  unconstitutional.  But  where  the  general  purpose  sought  to 
be  accomplished  by  the  law  is  one  preeminently  popular  with 
all  classes  of  bw  abiding  citizens,  and  the  only  persons  against 
whom  its  provisions  operate  are  those  who  stind  practically 
outlawed,  it  would  be  pointless  and  absurd  to  throw  about  the 
latter  the  protection  afforded  by  a  general  principle.  Of  course, 
the  comparatively  slight  value  of  the  property  tiken,  considered 
alone,  should  not  exempt  it  from  a  rule  which  applies  to  prop- 
erty of  greater  value,  but  it  is  at  least  to  be  regarded  as  an 
clement  in  forming  a  conclusion  as  to  die  best  and  most  effective 
means  of  carrying  the  law  into  effect  The  occupation  of  the 
poacher  ]s  one  that  is  very  difficult  to  put  a  stop  to.  The  only 
thorough  means  of  accomplishing  this  would  seem  to  be  to 
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destroy  the  means  by  which  it  is  carried  on.  If  it  were 
ncccs.sary  to  go  throui^h  a  judicial  process  ofcondcmnation* 
it  »  not  likely  that  the  purpose  of  the  law  would  be  very 
cficctually  accomplished. 

The  decision  seems  to  us  a  fortunate  departure  from  a 
general  principle,  and  throws  new  light  on  the  general  subject 
of  ''due  process/*  W.  &  E. 

Tkt  qnp  warrtuito  l*roc€CtUttg  w  the  New  Jersey  SeiuUe  ecmUst, 

The  recent  contest  for  the  New  Jersey  Senate  which  cuU 
minated  in  an  action  of  quo  warranto  to  determine  in  whom 
vested  the  title  to  the  prcsidcnc>'  of  that  body  is  of  general 
political  rather  than  general  legal  interest.  A  large  part  of 
the  case,  also,  depended  upon  the  interpretation  and  construc- 
tion of  certain  clauses  of  the  State  Constitution.  The  prelimi- 
nary Question  of  jurisdiction.  howc\*er,  interposed  by  counsel 
tor  Mr.  Rogers,  was  considered  at  some  length  by  the  Chief 
Justice  in  his  opinion.  (Att'y-General  ex  lel.  VVcrts  v,  Rogers 
et  al.,  28  Atlantic,  Tif^^) 

The  state  of  lacts  presented  to  the  court  (without  consider- 
ing the  political  causes  which  produced  them)  was  briefly,  as 
follows:  Twenty-one  Senators  of  the  State  had  divided  them- 
selves into  two  bodies.  Nine  of  the  old  members,  >ii*ith  one 
ne%%'ly'clcctcd  member,  who  subsequently  joined  them,  formed 
tlhmiselves  into  what  was  known  as  the  "Adrain**  Senate, 
while  four  of  the  old  members,  with  5e\'en  newly-elected, 
comprised  the  "Rogers"  Senate.  The  former  had  been 
recogniied  officially  by  the  Governor,  and  at  the  time  of  the 
action  remained  in  session.  The  **  Rogers  **  Senate  was  rec- 
ognised officially  by  the  lower  House,  but  not  by  the  Execu- 
tive, but  it  had  passed  various  measures  and  had  appointed 
certain  State  officers  with  the  cooperation  of  the  House  of 
Assembly. 

The  applicanu  for  the  writ  (tlie  **  Adrain  **  Senate)  contended 
that  the  "  Rogers**  Senate  had  no  legal  existence  inasmuch  m 
it  was  organized  in  a  manner  contrar>*  to  the  fundair 
of  the  State  and  the  Constitution,  **and,  said  the 
proposition,  therefore,  would  seem  very  evident  \ 
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power  is  vested  by  the  Constitution  in  this  majority  of  Sena- 
tors to  construe  such  law  in  this  respect,  the  power  to  expound 
and  enforce  it  is  lodged  in  the  ordinary  legal  tribunab."  (See 
Cooley,  Constitutional  Limitations,  46.)  The  counsel  for  the 
"  Rogers  *'  Senate,  however,  surprised  the  court  by  assuming 
the  position  that  the  interpretation  of  the  Constitution  "being 
a  matter  of  purely  legislative  character,'*  the  court  could  not 
•entertain  jurisdiction  of  the  case. 

In  rq>ly  to  this  the  court  said :  "  It  is  believed  that  no 
decision  has  been  made  for  a  century  past  that  docs  not 
antagonize  such  a  proposition.*' 

The  doubt  expressed  as  to  Uic  court's  jurisdiction  certainly 
seems  to  have  had  no  foundation  wliatcvcr.  The  question 
was  not  whether  the  senatorial  body  had  been  organized  in  the 
accustomed  mode  or  contrary  to  the  custom  prescribed  by  its 
own  rules.  Had  that  been  the  case  it  would  have  been  proper 
for  the  settlement  of  the  matter  to  have  been  arrived  at  by  the 
senate  itself  without  recourse  to  the  courts.  The  court 
simply  found  itself  called  upon  to  determine  whether  or  not 
the  Constitution  had  beai  violated  by  the  legislature  and  it  has 
jurisdiction  over  such  a  question  is  clear. 

The  other  points  of  the  case  (all,  as  we  have  said,  within 
the  particular  provision  of  the  New  Jersey  Constitution,  and, 
although  interesting  in  their  bearing  on  the  general  subject 
present  no  doctrine  of  importance. 

To  readers  of  the  daily  newspapers  the  events  which  finally 
led  to  the  application  to  the  court  are  still  fresh.  The  general 
concurrenre  and  approval  of  the  judgment  that  have  been 
expressed  form  another  instance  of  the  willingness  of  the 
people  of  all  parties  to  accept  cheerfully  a  judicial  decision, 
no  matter  how  bitter  may  have  been  the  contest 


THE  CONSTITUTIONAL  ASPECT  OP  THE   HOUSE  RULES. 

There  has  been  introduced  into  the  House  of  Representa* 
tives  at  Washington  a  resolution  amending  Clause  i  of  Rule 
VIII,  of  the  Rules  of  the  House.  It  has  for  its  object  the 
securing  of  a  quorum  on  a  yea  and  nay  vote  of  the  House 
when  there  is  a  quorum  present    As  is  well  known,  for  a 
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l«in^  tinn*  it  has  Ixvu  the  custom  of  the  members  of  the 
iitiniiiiiy  <lt>iriii|{  to  bliHik  ic^'i.<(lation,  to  refuse  to  vote  on  a 
call  of  the  House,  and  thereby  pre\'cnt  the  quorum  of  the 
members  which  is  necessary  to  pass  any  measure.  Mr.  Reed, 
when  he  was  Speaker,  nullified  this  filibustering  proceeding 
by  counting  as  present,  to  aid  in  making  the  quorum  not  only 
those  members  who  voted,  but  those  who  were  present  and 
refused  to  vote.  The  constitutionalit)*  of  this  proceeding  was 
doubted,  but  all  doubts  relative  thereto  were  set  aside  by  the 
decision  of  theSupreme  Court  in  the  case  of  the  United  States  t*. 
fiallin,  144  U.  S.  1 .  Mr.  Justice  Brewer,  in  his  opinion  in  that 
case,  said  (p.  6) :  "  The  Constitution  has  prescribed  no  method  of 
making  this  determination,  and  it  is  therefore  within  the 
competency  of  tlie  House  to  prescribe  any  method  which 
shall  be  reasonably  certain  to  ascertain  the  (act.  It  may  pre- 
scribe answer  to  roll-call  as  the  only  method  of  determination; 
or  require  the  passage  of  memben  between  tellers  and  their 
count  as  the  sole  test,  or  the  coum  of  the  Speaker  or  the 
Clerk,  and  an  announcement  from  the  desk  of  the  names  of 
those  who  are  present.  Any  one  of  these  methods,  it  must 
be  conceded,  is  reasonably  certain  of  ascertaining  the  fact, 
and  as  there  is  no  constitutional  method  prescribed,  and  no 
constitutional  inhibition  of  any  of  those,  and  no  violation  of 
fundamental  rights  in  any,  it  fellows  that  the  House  may 
adopt  either  or  all,  or  it  may  provide  for  a  combination  of  any 
two  of  the  methods.  That  was  done  by  the  rule  in  quesdon, 
and  all  that  that  rule  attempts  to  do  is  to  prescribe  a  method 
for  ascertaining  the  presence  of  a  majority,  and  thus  cstablish- 
ii^  the  &ct  that  the  House  is  in  a  condition  to  transact  busi* 


"As  appears  from  the  journal,  at  the  time  this  bill  passed 
the  House  there  was  present  a  majority,  a  quorum,  and  the 
House  was  authorised  to  transact  any  and  all  business.  It 
was  in  a  condition  to  act  on  the  bill  if  it  desired.  The  other 
branch  of  the  question  is,  whether,  a  quorum  being  present, 
the  bai  recdved  a  sufficient  number  of  votes,  and  here  the 
general  rule  of  all  parliamentary  bodies  is  that,  when  a  quorum 
is  piesent,  the  act  of  a  majority  ol  the  quorum  is  the  act  of 
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the  body.  This  has  been  the  rule  for  all  time,  except  so  (ar 
as  in  any  pven  case  the  terms  of  the  oq^anic  act  under  which 
the  body  is  assembled  have  prescribed  specific  limitations. 
As.  for  instincc,  in  those  states  where  the  Constitution  pro- 
vides that  a  majority  of  all  the  members  elected  to  either 
Mouse  shall  be  necessary  for  the  passage  of  any  bill.  No  such 
limitation  is  found  in  the  Federal  Constitution,  and  therefore 
the  general  law  of  such  bodies  obtains.** 

The  principle  on  which  this  decision  rests  is  that  the  Con- 
stitution requires,  and  only  requires  the  presence  in  the  House 
of  a  majority  of  the  members  legally  elected  thereto  in  order 
that  the  House  may  transact  business. 

Any  rule  for  ascertaining  this  fact — the  presence  of  a 
majority  of  elected  members— which  is  reasonably  sure  in 
practice  of  coming  to  a  correct  conclusion  is  constitutional. 
C^nce  the  fact  of  a  quorum  being  present  is  ascertained,  then 
an>'thing  which  the  majority  of  these  members  there  present 
determine  to  do,  the  body,  as  an  organization,  does.  Tlie 
theory  that,  in  order  to  pass  a  bill  or  do.  any  other  act  as  a 
representative  body,  a  majority  of  the  whole  number  of 
elected  persons  must  unite  in  actively  desiring  dte  thing  to  be 
done ;  the  theory,  in  other  words,  which  required  the  majority 
|xirt)\  which  is  responsible  for  legislation,  to  consUntly  keep 
a  quorum  of  its  own  members  in  the  House,  however,  it  may 
be  defended  in  the  realm  of  politics  or  statesmanship,  is  entirely 
untenable  in  the  realm  of  constitutional  law. 

The  difficulty  of  obtaining  a  quorum  in  the  present  House 
of  Representatives  (without  counting  the  quorum)  after  the 
manner  of  the  last  Congress  above  described,  has  been,  we 
understand,  very  great.  This,  we  presume,  is  the  reason  of 
the  introduction  into  the  House  and  the  probable  passage 
of  the  resolution  above  referred  to,  which,  besides  from  its 
political  aspect,  raises  a  very  nice  question  of  constitutional  law. 
The  first  and  second  sections  of  the  resolution  are  as  follows: 

"  I .  Every  member  shall  be  present  within  the  House  during 
its  sittings,  unless  excused  or  necessarily  prevented,  and  shall 
vote  on  each  question  put  unless  he  has  a  direct  personal  or 
pecuniary  interest  in  the  event  of  such  question. 
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Whene\'er  in  pursuance  of  §  5,  Art.  1  of  the  Constitution 
of  the  United  States,  the  House  of  Representatives  at  the 
request  of  one-fifth  of  the  members  present  shall  order  the 
yeas  and  nays  of  itt  members  on  any  question  to  be  entered 
on  its  journal,  and  upon  a  call  of  the  roll  of  its  members  for 
that  purpose  a  quorum  thereof  shall  &il  to  vote,  each  mem- 
ber within  the  hall  of  the  House  who  shall  iail  to  vote  when 
his  name  is  called,  unless  he  has  a  direct  personal  or 
pecuniary  interest  in  the  ex-ent  of  such  question,  and  each 
member  who  shall  be  absent  from  the  hall  of  the  House  when 
his  name  is  called,  unless  he  has  been  excused,  or  is  neces- 
sarily prevented  from  being  present,  shall  be  fined  the  sum  of 
$10,  and  the  Speaker  shall  cause  an  entry  of  such  fine  to  be 
made  against  such  member  on  the  journal  of  the  House,  and 
the  same  shall  be  collected  and  paid  into  the  Treasury  of  the 
United  States.** 

Now,  there  can  be  no  doubt  that  the  House  can  proiide 
rules  for  its  own  guidance  and  for  the  regulation  of  the  con- 
duct of  its  members.  So  far  then,  as  the  intended  rule  fines 
a  member  for  being  absent,  there  can  be  no  constitutional 
objection  to  it ;  but,  on  the  other  hand,  it  is  equally  certain 
that  each  member  of  the  House  has  a  constitutional  right  to  hb 
vote  on  every  question  before  the  House,  and  that  a  resolution 
prohibiting  any  member  from  voting,  or  force  any  member  to 
vote  in  a  way  different  from  that  which  they  desired  would 
violate,  not  only  their  own  constitutional  rights  as  representa- 
tives, but  the  constitutional  rights  of  their  constituency. 

The  question  which  is  presented  by  the  rule  b  thb:  has  a 
member  the  constitutional  right,  being  present,  to  abstain 
fixmi  voting?  It  might  be  argued  that  he  has,  for  the  reason 
that  the  passive  act  ol  abstaining  from  x'oting  may  more  nearly 
obtain  the  desire  of  the  representative  in  relation  to  the  matter 
in  dispute  before  the  house.  It  may  be,  for  instance,  a  perfectly 
k^lical  position  for  one  who  desires  the  ultimate  success  of  a 
measure,  but  thinks  its  consideration  should  be  postponed  until 
other  and  more  pressing  business  was  dbposed  of,  to  take  thb 
position:  ''If  I  vote  against  the  measure,  or  for  its  postpone- 
ment, I  shall  have,  by  increasing  the  majority  for  its  postpone- 
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rticnt  or  rejection,  a  tendency  to  defeat  the  ultimate  passa^^e 
of  this  measure  in  which  I  am  really  interested.  If  I  vote 
for  cither  measure,  on  the  other  hand,  I  accomplish  its  imme- 
diate passage  or  consideration  which  will  postpone  other  and 
more  pressing  business."  In  otlier  words,  it  might  be 
that,  in  relation  to  a  question  before  a  legislative  body,  a 
member  thereof  was  not  placed  between  the  alternative  of 
voiing  for  or  against  the  measure,  but  that  he  had  three 
choices:  to  vote  for  it,  to  vote  against  it,  or  not  to  vote  at  all. 
If  we  are  right  in  this,  the  curtailment  and  practical  prohibition 
agninst  exerdsing  one  of  these  choices,  is  unconstitutional. 

Since  writing  the  above,  we  understand  that  the  proposed 
rule,  whose  constitutionality  is  here  involved  in  a  certain 
amount  of  doubt,  has  been  withdrawn,  and  the  Reed  Rule 
substituted  in  its  place.  There  seems  to  us  to  be  no  reason 
to  doubt  the  wisdom  of  this  course.  As  a  political  question, 
it  may  be  proper  that  the  majority  should  be  required  to  keep 
a  quorum  present,  they  being  responsible  for  legislation,  but 
this  principle  is  abandoned,  as  well  by  fining  a  person  present 
ten  dollars  for  not  voting  as  by  "counting  the  quorum.** 
Around  the  latter  method  there  can  gather  no  constitutional 
doubts.  The  case  we  have  here  set  out  in  full  sets  them  at 
rc^t  forever.  But  the  constitutionality  of  the  rule  profXMed  is 
involved  in  a  great  deal  of  doubt  To  fine  a  man  ten  dollars 
for  not  voting  when  he  is  present  is  practically  to  force  him  to 
vote  "Yea"  or  "Nay"  on  the  call  of  the  House. 


PROPERTY. 

EtmHCHi  iiotHain^-^ConscqHCHtiai  damages. 

The  case  of  Butchers*  Ice  and  Coal  Co.  v,  Philadelphia, 
1 56  Pa.  54,  contains  an  important  statement  of  the  liability 
of  a  municipality  for  consequential  damages  to  property  under 
Art.  XVI,  S  i»  of  the  Constitution  of  Pennsylvania.  The 
plaintifT  owned  a  wharf  extending  into  the  river,  and-  the 
adjoining  whari"  owned  by  the  dty  extended  oyer  one  hun- . 
drcd  feet  fiurther  into  the  stream  than  that  of  the  plaintiflT, 
between  was  a  dock  sixty  feet  wide  into  which  the  dty  opened 
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a  florer  at  a  point  on  the  inner  side  of  the  dock  forty-seven 
feet  from  the  plaintifT's  wharf.  It  li'as  in  evidence  that 
dcpoMU  from  the  sewer  obstructed  the  dock,  and  that  injury 
could  have  been  avoided  by  the  extension  of.  the  sewer  to  the 
end,  of  the  city's  wharf.  It  was  held  that  the  dty  was  liable 
for  consequential  dama*;es  and  the  liability  «.*as  not  aflTccted 
the  fiict  the  sewer  was  on  the  dty*s  land  nor  was  essential 
that  the  land  on  which  the  seiii'er  was  constructed  should 
have  been  taken  by  the  city  by  right  of  eminent  domain.  The 
dcdskxi  therefore  did  not  turn  upon  the  rule  that  the  public 
right  of  navigation  is  paramount  to  the  right  of  scweiage 
(Franklin  Wharf  Ca  r.  Portkmd,  67  Me.  46;  S.  C,  24  Amer. 
Rep.  I  and  note),  but  simply  upon  the  applicatfon  of  the 
familiar  words,  "taken,  injured  or  destroyed/*  and  therefore 
the  case  of  Mafone  v.  The  Gty.  2  Pennypacker,  370,  prior 
to  the  Constitution  of  1874,  couki  be  distingtiished.  Another 
diflbenoe  pointed  out  was  that  in  Malone  v.  The  City,  "the 
sewer  was  built  m  obedience  to  a  legislative  mandate,**  while 
in  the  case  in  question  the  sewer  n-as  constructed  by  authority 
of  an  ordinance  of  councils  under  the  Act  of  April  8,  1864. 
Aside,  however,  from  these  distinctions  the  ffcdsion  indicates 
an  intention  to  take  a  broader  view  of  ^the  clause  of  the  Con- 
stitution in  question  and  will  no  doubt  lead  to  efforts  to  extend 
its  reasoning  to  other  and  diflcrent  kinds  of  damage  resulting 
from  municipal  improvements. 

Cavaumis  mnrnHg  with  -iatui, 

Gty  real  property  owners  in  general  and  those  engaged  in 
the  undertaking  business  in  particular  will  be  interested  in  the 
dodston  in  RowUnd  v.  Miller,  in  the  Neu*  York  Court  of 
Appeals,  34  N.  £.  765.  affirming  18  N.  Y.  Supp.  793.  The 
owner  of  lots  in  the  residence  part  of  the  Gty  of  New  York 
sold  some  of  them  under  a  covenant  running  with  the  land 
prohibiting  their  use  for  several  purposes  and  concluding  "nor 
shall  any  other  buildings  be  erected,  or  trade,  or  business  car- 
ried  on  upon  said  lots  which  shall  be  ii^urious  or  oliensive  to 
the  neighboring  inhabitants.**  Both  parties  occupied  bouses 
built  on  these  kits,  and  an  injunction  was  sought  by  the  com* 
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plainant  to  restrain  the  defendant  lessee  of  the  house  next 
door  from  carrying  on  the  busines^i  of  an  undertaker  upon  the 
prcmiMcs.  "The  parties/*  said  the  court,  "had  in  mind 
ordinary  normal  people  and  meant  to  prohibit  trades  and 
business  which  would  be  offensive  to  people  generally  and 
would  thus  render  the  neighborhood  to  such  people  undesira- 
ble as  a  place  of  residence."  It  could  not  be  doubted  that 
the  business  of  undertaking  was  within  this  definition.  "Judges/* 
said  the  court,  **  must  be  supposed  to  be  acquainted  with  the 
ordinary  sentiments,  feelings  and  sensibilities  of  the  people 
among  whom  they  live/*  and  hence,  after  the  ciiaracter  of  the 
business  had  been  proved,  the  court  "could  have  found  as  a 
matter  of  law  that  it  vna  in  violation  of  the  lestrictton  agree- 
ment.*'  The  contention,  therefore,  that  the  general  clause  in 
the  covenant  extended  only  to  trades  and  kinds  of  business 
which  are  nuisances  ficr  u,  could  not  be  sustained.  In  view 
of  the  decision  the  decree  is  also  interesting.  It  was  ordjered 
that  the  premises  should  not  be  used  for  holding  autopsies^ 
receiving,  storing  bodies,  or  holding  funerals,  but  could  be 
used  to  solicit  orders  and  sell  coffins  by  sample  and  the  room 
called  a  "chapel"  for  a  place- of  worship. 
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lin  Wf^l  worki*  recvlTcil  befbrc  the  firM  of  tlw  aKWlh  will  be  t«Tlcw«d  la  I 
iHRor  Ok  wiNitli  flbOoviBf.  Hooka  tlMNild  be  Mttt  to  William  Dimptr  Uwla,  Bi 
Ml  Dk«1  B«iUlta«.  niltadclplifa.  Ptt.] 
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Bostoa  aad  New  York :  Houghton,  Mifflin  &  Ca,  1894. 

Tm  Laws  and  Jurisprudence  op  England  and  America,  bdag  a 
series  of  lectures  delivered  before  Yale  Uaiverslty.  By  John  F* 
Dillon,  LL.D.    Bostoa :  UtUe,  Browa  &  Ca»  1894. 

I  Es  AND  Remedial  Rights  by  the  Civil  Action,  Accoroino 
to  the  Repormrd  American  Procedure.    A  tieatiae  adapted  ta 
use  ia  all  the  States  aad  Territories  where  that  system  prevaila.     By  ' 
JoBN  NORTOH  POMEROY,  LL.D.    Third  Bditioa.    Edited  by  Johv 
NoETOiiPOMSRoy,jR.,A.  M.     BostoB :  Little,  Btowa  &  Ca,  1894. 
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A  Trbatisb  oh  the  Law  op  Quasi  G>xtracts.    By  W.  A. 

Keeser,  I>can  of  the  Law  Faculty  of  Columbia  College. 

New  York:  Baker.  Voorhis  &  Co.     1893. 

Profenor  Keener  has  made  a  very  valuable  addition  to  the 
list  of  really  sdcnttfic  text  books.  The  subject  of  which  he 
treats  is  obscure,  not  so  much  from  its  inherent  difficulties, 
but  firom  the  manner  in  which  the  subject  has  been  treated 
from  the  earliest  times  by  evety  court  which  administers  the 
English  system  of  law.  Proittsor  Keener  has  endeavored 
to  bring  order  out  of  chaos  and  has  been  most  successful. 

His  first  chapter  dealing  with  the  nature  and  scope  of  the 
obligation  cannot  but  impress  the  reader  at  the  outlet  with 
this  idea.  In  all  the  cases  he  fiuls  to  find  more  than  two 
opoiKMia— one  in  Pennsylvania  by  Lowrie,  C.  J.,  the  other 
an  English  opim'on  by  Mr.  Lord  Justice  Lindlev,  in  which 
the  obligation  of  Quasi  Contract  is  regarded  as  deriving  its 
original  from  anything  like  the  same  source  to  which  he  him* 
self  attributes  it  The  accepted  legal  name  for  such  obliga- 
tions, contracts  implied  by  law,  he  rqects,  and  not  only  rejects 
but  proves  to  be  utterly  erroneous.  All  such  so-called 
implied  contracts  and  many  which  scarcely  Mi  under  that 
head  he  groups  together  within  that  class  of  obligation  now 
recognised  as  those  of  Quasi  Contracts,  which,  as  he  shows, 
difier  from  contracts  in  that  the  obligation  is  imposed  by  the 
law  entirely  regardless  of  that  consent  of  the  parties,  which 
is  the  very  vital  principle  and  essence  of  the  true  contract  and 
firom  torts,  in  that  the  obligation  is  positive,  not  negative;  to  do 
justice  and  right,  not  merely  to  refrain  from  wrong. 

To  bring  the  myriad  of  cases,  all  dedded  upon  the  fiction  of 
a  contract  implied  by  law,  often  in  the  very-teeth  of  the  true 
state  of  aflairs,  within  the  broad  and  scientific  principles  which 
govern  the  true  Quasi  Contract  is  no  light  task,  but  Professor 
Keeker  accomplishes  it  in  a  clear  and  convincing  manner. 
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There  IS  often,  of  course,  the  diflficulty  arising  from  the 
mode  of  thought  pursued  by  the  courts,  often  Professor 
Kkenkk's  principles  arc  fully  borne  out  by  the  dedsion  of  the 
cases  but  not  by  the  reasoning  upon  which  the  decision  is 
based. 

It  will  excite  surprise  that  the  result  of  the  cases  decided 
upon  so  diflcrent  a  principle,  a  mere  legal  fiction,  should 
coincide  so  nearly  with  the  author's  conclusions  based  upon 
a  rational  following  out  of  the  Quasi  Contractual  relation. 

Naturally,  in  some  of  the  cases  difHculities  arise,  but  in  the 
main  the  book  is  not  only  an  admirable  treatise  of  wliat  the 
law  should  be  but  also  a  clear  exfiosition  of  what  the  law  is, 
however  bad  the  author  may  sometimes  consider  the  founda- 
tion. 

The  book  is  an  admirable  .spedmen  and  product  of  modem 
legal  thought,  the  tendency  of  which  is  to  systematize  and 
reconcile  tlie  conflicting  and  often  fanciful  tlieories  of  the 
ancient  law  upon  a  broad,  scientific  and  rational  basis,  and  it 
is  impossible  to  doubt  that  it  will  have  a  great  influence  upon 
the  mind  of  all  those  who  may  read  it,  and  will  serve  to  clarify 
the  obscurities  of  a  hitherto  difficult  subject. 

The  remaining  chapters  treat  of  the  various  separate  divis- 
ions of  the  subject,  as  follows : 

Chapter  II.  Recovery  of  money  paid  unibr  mistake.  III. 
Waiver  of  tort,  which  chapter  b  |KTliaps  the  best  illustration 
of  the  author's  methods.  Nothing  could  be  more  logical, 
clear  and  convincing  than  the  manner  in  which  the  bw  is 
stated,  tlic  cases  in  the  main  bear  out  his  position,  and  yet  but 
very  few  show  any  recognition  of  the  underlying  principles 
which  he  so  clearly  states.  IV.  Rights  of  a  plaintiff  in  default 
under  a  contract.  V.  Obligations  of  a  defendant  in  default 
under  a  contract  VI  and  VII.  Recovery  for  benefits  con- 
ferred. (VI.)  By  request  in  absence  of  contract  (VII.) 
Without  request.  VIII.  Recovery  for  improvements  made 
upon  land  without  request  IX.  Money  paid  to  use  of 
defendant.  X.  Money  paid  under  compulsion  of  law.  XI. 
Money  paid  to  defendant  under  duress. 

The  form  of  the  book  is  capital,  the  marginal  headings  are 
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nosi  useful  and  the  index  is  really  a  guide  and  not,  as  it  too 
often  is,  a  hindrance.  The  book  is  very  well  and  clearly 
printed  and  should  be  read  by  all  who  are  interested  in  the 
«dcn^c  dcvclo|mient  of  the  law.  F.  H.  B. 


A  Treatise  on  the  Law  and  Practice  op  Voluntary 
Assignments  for  the  Benefit  of  Creditors*  adapted 
tQ  the  Laws  of  the  various  States  with  an  Appendix  of 
Forms.  By  Alexander  M.  Burrill.  Sixth  Edition^ 
Revised  and  Enlarged,  and  an  Appendix  of  State 
Statutes  added  by  James  Avery  Webb.  New  York: 
Baker,  Voorhis  &  Co.,  66  Nassau  Street.     1894. 

A  new  edition  of  this  standard  work  b  opportunely  timed 

to  supply  a  demand  for  information  on  a  subject  which  at 

present  must  necessarily  occupy  the  thought  and  attention  of 

many  attorneys.     Mr.  Burriirs  work,  originally  published  in 

1853,  has  in  the  course  of  its  six  editk>ns  been  through  the 

hands  of  several  editors,  and  in  its  present  shape  is  a  practical 

tnd  satisfiictory  statement  of  the  bw  on  a  subject  which  is 

ncocwarily  complics|ted  by  the  variety  of  statutes  upon  which 

it  is  based.    The  present  editor,  Mr.  Webb,  has  removed  from 

the  text  all  quotatioan  from  state  statutes,  and  has  added  as 

^  appendix  a  synopsis  of  the  statutes  of  tlie  several  states 

'"d  territories  relating  to  assignments  for  the  benefit  of  credi* 

^^-     While  an  attempt  to  paraphrase  a  statute  is  always  ta 

^  cfcprccatcd,  it  may  perhaps  be  justified  in  a  text  book  on  a 

Itrl9^ct  involving  a  large  amount  of  statutory  bw. 

^^nc  of  the  most  interesting  chapters  of  the  book  relates  to 

^Bf^  subject  of  Preferences.    The  rule  at  common  law  was 

'  #rcU  established  that  a  debtor  in  failing  circumstances  has  a  right 

fn  an  assignment  to  prefer  one  creditor  to  another.    The 

^^"^^Iciicy  of  recent  legislation,  however,  has  been  to  restrict 

^^  IMivilcge.     Many  of  the  older  states  have  in  recent  yean 

P^**ed  laws  rortricting  it,  and  the  new  states,  such  as  Okala- 

^^*"^.    North    Dakota,    South    Dakota    and  others,  have 

^^*Mden  it    The  subject  of  preference  has  ghren  rise  to 

^'^Wioa  in  many  cases  where  there  has  been  a  conflict 
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between  the  laws  of  a  state  permitting  preferences,  and  one 
which  forbids  them.  A  large  portion  of  the  chapter  headed 
"The  lex icei  in  its  application  to  assignments/'  is  given  up  to 
a  discussion  of  this  subject 

The  general  powers  of  the  assignee  arc  fully  and  clearly 
treated,  but  somewhat  more  might  have  been  said  on  the 
question  of  the  extent  to  which  the  assignee  nuiy  conduct  the 
business  of  the  assignor. 

While  much  new  matter  has  been  added  to  this  edition  the 
size  of  the  book  has  been  decreased  by  using  smaller  type  and 
by  increasing  the  size  of  the  type  page.  It  cannot  be  said, 
however,  that  the  appearance  of  the  page  has  been  improved 
by  the  process.  Albert  B.  Weimer. 


Syphius  in  the  Innocent  (Syphilis  Insontium).  Clinically 
and  Historically  Considered,  with  Plan  for  the  Legal  Con- 
trol of  the  Disease.  By  D.  Duncan  Bulkley,  A.M.,  M.D. 
New  York:  Bailey  &  Fairchild.     1893. 

The  scope  and  character  of  this  work  are  well  stated  in  the 
following  extracts  from  the  introduction : 

"Syphilis  is  not  essentially  a  venereal  disease.  It  has  been 
too  frequently  regarded  as  being  only  such,  and  consequently 
some  of  Its  important  features  have  been  overkx>ked.  Many 
able  writers  described  well  its  clinical  history,  pathology  and 
treatment,  as  also  its  connection  with  prostitutk>n ;  but  the 
element  of  its  non-venereal  character,  in  many  instances,  has 
been  relatively  little  considered,  and  no  full  presentation  of  the 
subject  has  ever  been  made.  In  the  present  essay  the  attempt 
is  made  to  consider  only  this  single  aspect  of  the  malady, 
namely  its  innocent  occurrence  and  the  modes  of  tnfectkNi 
whereby  it  is  innocently  acquired  by  means  wholly  uncon- 
nected with  the  venereal  act." 

"Clinical  records,  more  or.  less  complete,  are  given  of  one 
hundred  and  sixteen  original  personal  cases  W  extra-genital 
chancres,  a  greater  number  than  has  ever  before  been  reported 
by  any  observer  in  the  United  States." 

"A  table  has  been  prepared  exhibiting  the  location  ofoiver 
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9000  cxtia-genital  chancres,  which  have  been  collected  frum 
the  items  given  in  the  Analytical  Bibliography." 

** Another  tablc»  as  complete  as  possible,  gives  the  epidemics 
«f  s>'philis  which  have  occurred  from  the  year  1 577  to  the 
present  time;  this  contains  data  relating  to  over  100  epidemics, 
Sreat  and  small,  aflfecting  over  3000  victims,  in  addition  to  the 
many  instances  where  no  definite  statistics  were  given.** 

Not  the  least  important  chapter  of  this  work  is  that  entitled: 
**  Prophylaxis— Hygiene  and  Medico-legal  Considerations— 
^lan  for  the  legal  control  of  syphilis.'* 

After  showing  from  statistics  the  dangerous  and  fiur-reaching 
directs  of  this  disease  which  counts  its  victims  by  thousands, 
v^ore  deaths  being  ultimately  caused  by  syphilis  than  by  small- 
iV>x,  while  the  injury  to  health  and  interference  with  life-work 
^re  much  greater  in  the  former  than  in  the  latter,  the  conclusion 
^  reached,  whidi,  as  it  seems  to  us,  cannot  successfiilly  be 
^^Dfitradkted,  that    syphilis    should    be    pbced,  like    other 
Contagious  diseases,  under  the  control  of  the  health  authori- 
ties.    The  need  of  this  seems  certainly  as  urgent  as  in  the 
case  of  consumption,  which,  we  believe,  has  recently  been 
made  the  subject  of  legal  reguLitions  in  the  State  of  Michigan. 
The  author's  argument  upon  this  question  seems  to  us  moat 
forcible  and  will  repay  a  careful  perusal.    We  should  be  in 
fiivor  of  proceeding  even  further  than  our  author  in  this  mat- 
ter of  restrictive  regulation  and  make  it  a  felony  knowingly 
to  transmit  syphilis. 

We  commend  the  work  to  all  who  are  interested  in  the 
subject  of  the  pubUc  health  as  a  valuable  contributkm  to  the 
literatare  upon  this  important  subject. 

Marshaxx  D.  Ewill,  M.  D. 
TteXot  Lmr  a^ool  s/Chk^OL 


PARUAMCKTARr  Tactics  OR  RuLES  OP  DEBATE.  Arranged 
by  Harry  W.  Hoot.  New  Yoiic:  The  Scientific  Pub- 
iffiifng  Company. 

Thisisacondseand  handy  littfe  treatise  which  is  so  arranged 
that  the  chairman  of  any  meeting  holding  the  same  in  his 
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hands,  could,  by  reading  the  side  indices,  place  his  hand  at  an 
jn^itant  on  the  rule  which  he  desired  to  settle,  and  a  question 
which  came  before  him  for  decision.  For  instance,  supposing  a 
ni  ember  of  an  assembly  appeals  from  the  decision  of  the 
chair.  In  an  instant  the  chairman  could  turn  to  page  17  of 
thU  work  and  learn  by  a  glance  that  any  member  may  appeal 
from  the  dedsion  of  the  chair ;  that  the  appeal  must  be 
seconded,  that  it  cannot  be  amended  and  that  it  is  not  debata- 
ble, if  the  previous  question  is  pending.  This  handy  little 
book  has  been  compiled  from  such  authorities  as  Robbrtb^ 
CysHiHo,  Matthias,  Jbffbrson  and  Rockbil 

So  fiur  as  we  have  examined  it,  one  placed  in  positfon  of 
chairman,  can  safely  rely  on  the  nilies  given.        W.  D.  L. 
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A  CITIZEN'S  VIEW  OF  THE  STATE  OF  AFFAIRS 
IN  SOUTH  CAROLINA 


Bv  A  Cnum  or  Sorm  Carouna. 


There  has  everywhere,  and  always,  existed  a  feeling  of 
disquiet  among  rural  populations  when  thinking  of  and 
dealing  with  the  people  of  towns  and  cities.  The  attrition 
of  numbers  gives  a  certain  quickness  and  polish,  acquired 
unconsciously,  by  the  dwellers  in  towns,  and  the  country* 
man,  in  spite  of  his  good  sense,  often  yields  to  envy  and 
jealously ;  forgetting  that  ninny  of  the  ablest  thinkers  of  the 
State  arc  from  the  countr>'.  There  can  be  no  denial  that. 
this  jealously,  however  unworthy,  has  more  or  less  force 
in  all  communities.  Such  feeling  prevailed  in  a  greater 
degree  in  Georgia  and  South  Carolina  than  perhaps  any  other  of 
the  States.  These  States  being  very  largely  agricultural, 
were  fruitful  fields  for  its  dc\'elopmen^ 

The  sea-coast  of  South  Carolina,  from  commercial  interests^ 
was  thrown  into  close  communication  with  many  foreign  coun* 
tries,  and  they  sent  tlidr  citizens  as  commercial  agents  to 
reside  in  Charleston.  There  were  in  that  dty  many  French, 
English,  Spamsh,  German,  Scotch  and  Irish  merchants.  Many 
of  them  were  traveled  and  highly  educated  men.  The  influence 
of  these  men  and  of  numbers  of  Charleston's  dtisens  educattsd 
«  337 


ir 


338  A  citizen's  view  of  the  state  of 

in  Kuropc  had  a  beneficial  influence  on  Charleston's  pcnjilc 
in  their  refinement  and  intelli<;ence,  though  it  provoked  an 
exacerbation  of  rural  fceling. 

Thcfv  was  in  South  Carolina,  in  common  with  some  other 
States,  a  mode  of  education  that  in  late  times  has  been  much 
inteHcrcd  with.  It  was  due  to  the  social  nature  of  the  people. 
It  u*as  the  oral  instruction  received  from  friendly  intercourse 
and  at  the  table.  Meals  were  not,  as  a  habit,  hurried  through, 
but  traditions  of  the  iamily,  of  the  acts  of  past  and  present 
local  leaders,  anecdotes  of  public  men,  were  accompani- 
ments often  enjoyed  T>y  children  and  friends — for  the  table 
was  for  the  whole  iamily,  >*oung  and  old.  It  was  to  this 
custom,  probably,  that  tlie  intense  pride  of  South  Caro- 
linians in  thdr  State  was  in  great  measure  owing.  They 
venerated  its  history  and  its  heroes  and  they  loved  their 
State.  It  may  seem  a  very  small  aflair  to  insist  on  the 
value  of  sentiment  to  a  community,  but  no  Commonwealth 
can  be  properly  gox'emed  or  its  people  happy  without  the 
jscntimcnt  of  home  love  and  home  pride. 

During  the  late  war,  and  for  some  ten  or  moiv  3rears 
after,  the  schools  in  South  Carplina  were  deficient  in  com- 
petent instruction  to  its  youth.  The  po\-erty  of  the  people, 
the  breaking  up  of  (amilies  and  the  hand  to  mouth  mode 
of  lifc  caused  by  the  upheaval  of  the  so  called  *'  Recon- 
struction "  made  it  difficult  for  the  young  men  to  become 
mentally  well  developed  and  to  acquire  trained,  disdpltned 
minds.  The  youth  of  those  >*ears  are  now  at  tlie  front. 
They  have  the  vigor  and  energ>'  of  manhood,  and  are 
called  upon  to  take  thdr  part  in  public  aflairs.  They  are 
honest  and  well  meaning.  Many  of  them  are  readers  and 
creditably  informed,  Ivit  unfortunately  they  have  not  been 
students.  Thdr  minds  are  not  disciplined,  and  they  do 
not  understand  the  reasons  of  things,  the  fundamental  prin- 
dples  that  underlie  knowledge.  Such  men  arc  very  useful, 
but  are  unsaic  as  leaders.  They  do  not  know  how  fiu*  to 
go.    They  speak  wdl  but  do  not  always  act  well. 

For  several  years  past  the  (arming  populatKMi  of  the  State 
has  been  unusually  discontented.      Although  the  farmers  had 
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tmprcn'cd  their  impox'crished  condition  since  the  war  and  the 
State  was  (gradually  t;ctttn^  a  set  of  well  to  do  citizens  and 
fiirmcrs,  the  progress  was  not  fast  enough  to  suit  the  restless 
and  ambitious.  The  speakers  and  leaders  in  the  Alliances, 
earnest  but  not  good  bgsincss  men,  persuaded  the  ^rmers  that 
they  were  imposed  upon  and  robbed  on  all  sides.  They  claimed 
that  middlemen  made  fortuics  out  of  the  iarmers,and  this  the 
honest  and  hard  working,  but  two  readily  trusting  frrmers 
believed,  as  they  were  di.Hheartencd  by  the  low  prices  for  their 
crops,  and  their  consequently  lessened  credit  with  the  monied 
men.  They  were  ready  to  run  counter  to  all  the  laws  of  trade, 
in  their  eagerness  to  better  their  supposed  lamentable  condi- 
tion. This  restlessness  and  disquiet  means  something  in  South 
Carolina  for  the  larmers  as  voters  count,  it  is  said,  more  than 
half  of  the  Sute. 

It  will  be  perceived  that  lately  there  was  in  South  Carolina 
that  natural  sense  of  uneasiness,  or,  if  you  prefer,  of  disdain, 
between  the  country  people  and  the  toifi-n  people,  and  that  the 
greater  portion  of  the  State,  that  part  lying  away  from  the 
sea-coast,  was  very  sensitive  in  ita  estimate  of  its  h>w  country 
brethren.  It  is  true  that  the  up-country  complained  of  the 
sca-coast*s  undue  representation  in  the  Legislature,  but  that  is 
now  a<$usted  and  all  sections  are  equal.  It  is  to  be  noticed 
that  State  pride  n'as  very  great  and  devotion  to  the  State's 
mtcrests  was  absorbing  to  all  its  dtizens.  We  find  also  that 
while  there  were  still  many  men  of  thorough  education  M  in 
the  State,  there  was,  and  is  coming  into  view  and  action,  a  new 
set,  who,  while  equally  honest  and  true  as  those  experienced 
men,  now  becoming  aged  and  passing  away,  have  not  had  the 
educational  advantages  and  are  not  mentally  so  skilled  as  their 
prcdecessora.  One  should  keep  in  mind  also  that  the  Alliance 
agitation,  low  prices  and  want  of  business  tact  have  made  a 
<lissatisfied  rural  populatkm.  Underrtanding  these  tilings  we 
can  easily  find  how  the  present  rule  in  South  Carolina 
originated. 

In  the  year  1890.  a  few  men  in  the  up-country  met  and 
dctermmed  they  would  attempt  to  make  a  new  order  of  things 
in  the  State.   . 
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They  issued  a  manifesto  or  address  to  the  people.     As  a 
literary  production  it  was  not  perhaps  classic,  but  as  a  wire 
pulling  de\Hcc  it  was  consummate.     It  was  addressed  to  all  of 
the  conditions  of  the  State  and  people  which  have  been  alluded 
to.     These  wire  pullers  represented  no, committee  of  any  party 
or  politics.     They  were  self  appointed  and  they  called  for  a 
convention,  which  convention  at  its  meeting;  '*su{;i;ested'*  a 
candidate  for  Governor.    The  regular  Democratic  convention^ 
which  met  afterwards,  ado|)ted  the '*  suggestion  "  and  nominated* 
Tillman.    Tillman  was  the  inspiration  of  the  whole  matter. 
The  wire  pullers  said  he  was  the  only  man  to  carry  out  the 
policy  of  the  manifesto.    The  regular  Democrats  had  been  so 
astonished  at  what  had  been  done,  not  dreaming  at  first  of  the 
success  of  the  policy,  that  they  were  inactive  until  too  late. 
On  the  publishing  of  the  address,  for  a  while,  there  was  a 
pause.    The  office  seekers  waited  to  see  the  strength  of  the 
new  party,  which  called  themselves  Reformers.     But  when  it 
was  found  that  the  farmers  were  carried  away  by  the  promise 
to  them  of  low  ta.xes  and  of  having  thdr  rights,  whatever 
they  were,  these  time  servers  joined  what  was  thought  to  be 
the  stronger  side,  for  the  (armers  as  a  class  could  poll  more 
votes  than  all  the  other  people  of  the  State  put  together.     Tlie 
campaign  commenced.     The  people  were  told  that  the>'  had 
never  had  freedom.    They  had  been  living  under  an  aristo- 
cracy, plutocracy,  oligarchy,  or  some  other  terrible  govern- 
ment   They,  the  people,  and  especially  the  formers,  had  been 
dc|>rivcd  of  office  and  their  rights.    The  rich  were  the  rulers. 
There  wan  nothing  to  be  proud  of  in  the  history  of  the  State. 
A  few  families  had  been  in  possession  of  all  authority  for  long 
years.    Offices  and  places  in  the  Ixgislature  were  held  by 
lawyers  and  the  chief  citizens  of  the  towns  and  cities.    There 
was  a  corrupt  ring  governing  the  whole  State.    And  it  was 
insinuated  tliat  if  Tillman  and  his  friends  should  be  elected, 
that  foul  dealings  would  be  unearthed  and  the  State  purified. 
Tillman  was  the  organizer  and  leader  of  the  campaign.     With 
ability  he  pos.sesses  that  inde^ribable  power  of  .so-called  mag- 
netism.   Although  a  little  rough,  with  occasional  profiinity  in 
his  language,  he  soon  acquired  immense  influence  with  the  peo- 
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New  jcjeunc  men  filled  their  places*  and  the  frrmefs  were 
jubilant  at  their  showing  in  numbers  never  before 
reached. 

During  the  canvass  the  prohibitionists  obtained  permission 
from  the  managers  of  election  in  the  State  to  put  at  the  poll- 
ing places  a  box  to  test  the  prohibition  strength  in  the  State. 
It  was  not  authoritative  and  many  voters  paid  no  attention  to 
it.  The  votes  did  not,  I  believe,  reach  a  fourth  of  the  votes 
of  the  State,  but  a  large  majority  was  in  favor  of  prohibition. 
No  campaign  whatever  was  made  for  or  against  prohibition, 
yet  some  enthusiasts  in  the  Legislature  claimed  it  wsa  the 
duty  of  that  body,  on  this  mfbrmal  vote,  to  take  action.  Some 
keen  witted  man,  believed  to  be  Tillman,  saw  the  opportunity 
of  making  a  revenue  for  the  State  and  seised  it  A  ^asi 
temperance  plan  was  passed  through  the  House,  but  in  the 
Senate  another  plan  or  bill  was  substituted  in  the  last  days  of 
die  session,  hurried  back  to  the  House,  and  passed.  It  was 
put  in  operation  for  six  months,  but  found  to  be  so  defective 
that  another  bill  was  passed  at  the  last  session  in  December^ 
1893.  These  made  what  was  called  the  Dispensary  Law. 
The  prohibitionists  were  perplexed.  While  there  were  some 
good  things  in  thehw,  it  did  not  prevent  drinking.  It  only 
changed  the  mode  and  places  of  drinking.  The  comer  shops 
were  broken  up,  and  men  could  not  get  a  drink  at  will  but 
had  to  take  trouble  to  obtain  spirits,  and  could  not  get  them 
after  6  P.  M.,  nor  on  Sunday.  So  fiu-  this  was  excellent  Rut 
no  liquor  could  be  sold  in  less  quantities  than  one-half  pint 
and  only  in  bottles  or  jugs  and  could  not  be  dnmk  at  the  dis* 
pensary.  The  consequence  was  that  nien  got  drunk  at  home, 
and  not  in  public  bar-rooms,  and  often  by  having  more  than  a 
drink  in  their  bottles  would  take  more  than  they  intended. 

The  idea  that  the  Dispensary  Law  was-  to  promote  temper- 
ance is  a  sham.  The  men  who  enginecnyi  it  probably  hoped 
and  expected  that  it  should  be  a  money  making  business  for 
the  State,  so  that  the  promises  of  lower  taxation  should  be 
carried  out.  They  put  such  large  profits  on  the  sajes  that 
they  have  encouraged  *'  blind  tigers  "  to  competition.  Had  a 
small  percentage  been  charged,  the  *'  tigers  *'  would  have  had 
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no  iiuluocmcnt  to  run  ri^kst,  and  tlie  expense  for  the  insult  for 
an  army  of  spies  would  have  been  avoided.  That  prolit  was 
the  chief  object  can  be  seen,  from  the  fact  that  the  hrger  the 
sales  the  greater  the  profits.  In  order  to  increase  sales,  the 
dispensaries  were  multiplied  as  (art  as  possible.  Very  little 
rq;ard  was  paid  to  the  general  sentiment  of  a  township  or 
comniunit)-.  A  petition  with  a  certain  proportion  of  signa* 
tures  was  only  necessao'  for  a  dispensary,  and  everybody 
knows  how  easy  it  is  to  get  signatures  to  a  petition.  There 
had  been  many  pteces  which  local  option  hw  had  made  dry. 
Dispensaries  were  pi.t  in  some  of  these  pbces,  to  be  followed 
by  the  spread  to  others ;  and  spirits  were  brought  to  doors, 
from  which  they  had  before  been  miles  away.  The  interest  of 
the  State  was  to  sell  and  pocket  the  profits,  and  Tillman  says 
he  has  the  interests  of  the  State  .it  heart.  In  the  liquor  busi- 
ness he  has  shown  it,  buying  the  liquor  himself,  trying  to  put 
a  State  brand  upon  the  packages,  pushing  the  busine»  and 
doubtless  causing  the  law  to  be  so  framed  as  to  make  him 
chairman  of  the  central  board,  the  *'  front  and  oflence  *'  of  the 
whole  thing. 

What  has  been  the  efiect  of  this  bw  upon  the  life  of 
the  citizens?  In  this  respect  good,  that  a  few  men  are 
restrained.  On  the  whole,  bad.  A  law  that  holds  out 
inducements  to  men  to  get  round  it  is  bad.  It  makes  cheats 
and  liars  of  good  citizens.  The  people,  especially  the  young, 
lose  sense  of  truth  and  right.  An  old  gentleman  in  a 
country  district,  who  is  eighty-six  years  of  age,  found  the 
use  at  times  of  Hostctter's  Bitten  ser\*iceable  to  him.  He 
had  n<Nie.  His  family  asked  a  clerical  friend  in  some 
town  where  it  could  be  clandestinely  had  to  send  him  a 
bottle.  As  Tillman's  agents  had  the  right  to  examine 
all  fireight  and  confiscate  liquors,  this  bottle  was  sent  by 
train  done  up  as  **  Darb}*  s  ProphykKtics."  A  clergy- 
man and  the  fiunily  of  an  elder  in  the  church  thought 
their  action,  under  the  circumstances,  right,  and  it  was 
and  is  in  the  mind  of  any  property  thinking  person. 
Some  clergyman  hold  that  every  time  the  communion  is 
administered  the  law  is  violated.    What  are  clergymen  with 
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these  ideas  to  do  ?  Cider  and  medicine  witli  a  certain  pro- 
portion of  alcohol  are  prohibited. 

No  one  in  South  drolina  could  keep  liquors  of  any 
kind  in  his  house  without  having  permission  of  the  State. 
Tlicrc  are  many  persons  who  have  had  wine  and  spirits 
in  their  houses  for  years,  maybe  precious  by  inheri- 
tance. Nevertheless,  such  ones  must  get  a  certificate 
signed  by  the  chief  dispenser  in  Columbia,  saying  that 
such  articles  were  bought  for  the  parties  own  use.  These 
certificates  were  sent  the  agents  where  there  were  dispen- 
saries. 

It  may  be  asked  how  is  such  a  law  enforced,  whence  the 
power.  The  law  is  Tillman,  it  its  inception  and  in  its  working, 
and  for  the  advancement  of  Tillman.  The  case  is  taken  as  it 
existed  before  the  late  dedsion  of  the  Supreme  Court.  He 
worked  it,  and  to  his  suiting.  Although  Governor  of  the 
State,  he  bought  the  stuffs  himself,  the  chief  dispenser  seeming 
only  to  obey  his  orders.  He,  under  the  Uw,  organized  a  force 
of  constables,  some  of  them  rqiuted  to  be  unworthy  men, 
whom  we  armed  with  pistols  and  Winchester  rifles,  and 
ordered  from  place  to  place,  now  Charleston,  now  Sumter, 
now  elseu'here,  to  inspect  and  search  railroad  stations, 
.Hteamers,  the  baggage  of  travelers;  anything  they  sus- 
pected. When  they  scented  game  they  broke  open  what 
baffled  them,  refusing  to  pay  damages,  though  nothing  contra- 
band was  found,  and  whether  it  was  in  a  house,  or  in  a  depot 
it  was  all  the  same  to  them.  Even  in  Charleston  people, 
with  demijohns  of  artesian  .water,  were  stopped  and  the  vessels 
were  uncorked  and  smelled,  in  the  public  streets  in  broad 
xbylight 

With  any  other  man  than  Tillman  as  Governor  such  a  con- 
•dition  of  aflairs  could  not  last,  if  indeed  it  could  under  him*' 
He  is  astute  and  knows  how  to  gain  his  ends.  He,  under 
pretense  that  there  was  no  ieorrect  list  in  Cohimbia  of  the 
notairies  public,  announced  that  all  such  commissions  should 
expire  at  a  certain  time,' and  persons  iinshing  to  be  notaries 
must  apply  to  him.  The  fee  from  each  notary  was  three 
dollars,  and  now  they  are  all  fresh,  and  well  behaved,  as  their 
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comnussions  are  at  his  pleasure.     The  dispensary  system  is  a 

great  political  machine.     Each  county  has  its  bcnrd  of  three, 

aiiijointed  by  the  central  board  in  Columbia,  of  which  Tillman 

ts  chairaun,  all  removable  by  the  board.     Each  county  board 

ap|X)ints  the  county  dispenser.    The  trial  justices  were  in* 

formed  that  they  must  issue  warrants  to  the  constables  or 

apics  upon  a|iplication.     So  Tillman  b  trial  justice*in-chief 

on   diKpcnsar>%    and    all   other  questions.    TiUman's    hand 

is   fdt   everywhere    and    always.     The    Legislature,  being 

ccmipoflcd  of  men  elected  with  him,  and  through  his  campaign 

vork.  have  hitherto  done  his  bidding.     He  feels  he  has  strong 

backing,  and  apparently  it  is  so.     Many  begin  now  to  think 

that   his   power    is    waning,    and    that    his  vindictive  and 

arbitrary    rule    will    pass.      Force    is   his   mode  of  action. 

\Vhcn  the  spies  first  commenced  their  work   in   Charleston, 

there  was  obloquy  and    jeering    given    them.    A  collision 

between  citizens  and  the  constables  was  barely  avoided.  Instead 

of  leaving  the  matter  in  charge  of  the  mayor  or  sherii( 

Tillman    telegraphed    to  a  military  captain    asking    if  his 

company  could  be  relied  on  to  obey  orders.    This  threat  of 

force    was    insulting    to    the  municipal    authorities,  for  no 

actual  outbreak  had  occurred    and   the  sentiment  of  the 

community  was  against  viokmce.    In  Darlington  the  ''spies,'* 

about  a  half  dozen,  none  of  them  belonging  to  the  place, 

were  alfowed  to   seareh   the  old  drinking  houses,  but  the 

citizens  were  determined  that  no  private  residences  shuuld  be 

tcarched. 

The  seareh  over,  the  "  spies  "'  went  to  the  railroad  station. 
There  two  boys  got  into  a  street  fight  The  chief  of  police, 
who  had  come  to  the  station,  arrested  them,  and  matters 
would  have  been  quiet  but  for  the  meddlii^  of  one  of  the 
constables.  He  was  pointed  out  to  the  chief  as  having  inter* 
fored  in  the  fight,  taking  sides.  He  mado  an  improper  remark 
about  the  informer,  who,  thereupon  gave  htm  back  the  lie. 
The  constable  at  once  fired  on  the  man  who  was  seated  and 

*  TlM  woid  **  ipics  **  is  coBunmily  Med  by  tbc  people  ia  Cavottnstennia 
fUe  dMs  of  cooHdilee  end  is  em|>lojcd  bcre  to  illmtnte  tbe  fctti^ 
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had  shown  no  wea|M>n,  and  killed  hire.  The  very  few  citizens 
who  were  armed  prepared  for  defence.  There  were  not  more 
than  twenty  dtixena  in  all  at  ,the  station,  and  they  retreated 
before  the  more  than  dozen  well  armed  **  spies,'*  and  in  turn 
the  coastablcs,  expecting  the  people  of  Darlington,  a  mile  dis- 
tant, to  come  in  numbers  to  avenge  the  death  of  its  two 
slaughtered  citizens,  liastened  to  get  away  and  took  to  the 
w«xxi.s.  Tillman  says  he  had  a  request  for  troops,  but  has 
never  definitely  said  who  the  parties  making  the  request  were, 
and  he  ordered  troops  from  Charleston  and  Columbia.  These 
companies  refused  to  be  made  parties  to  such  proceedings,  for 
they  knew  as  much  as  Tillman  did  about  the  situation  and 
thought  the  Darlingtonians  should  be  left  to  their  own  cjvil 
ofTicers,  who  declared  they  could  keep  the  peace.  Tillman 
made  a  party  issue,  declaring  that  the  conduct  of  Darlington 
and  the  militia  was  opposition  to  him.  He  worked  very  hard 
and  aroused  his  up-country  adherents  to  the  belief  that  he  was 
the  victim  of  conspiracy.  Force  was  his  object  and  he 
obtained  it  Implicit  obedience  was  demanded  as  tlic  duty  of 
the  soldkr.  In  this  country,  a  nation  of  **  sovereigns/*  it  is  the 
pride  of  the  fxxiple  that  they  are  to  think  for  themselves. 

In  his  letter  of  May  i,  1894,  to  Cipt.  Phelps,  of  the  Sumter 
Militia  Company,  Gov.  Tillman,  in  speaking  of  disobedience  of 
soldiers  to  orders  of  tlie  Commander-in-chief,  says:  "And 
no  citizen-soldier  can  ever  question  h»  commands  till  they 
are  of  such  an  outrageous  kind  as  to  override  law,  decency 
and  justice.**  Why  should  not  the  citizen-soldiers  of  Char* 
leston,  Columbia  and  elsewhere  be  as  good  judges  of  *'  law, 
decency  and  justice  "  as  Gov.  Tillman  ?  Some  of  them  were 
veterans  of  the  late  war,  and  knew  more  of  military  life  and 
matters  tlian  did  Tillman,  who  never  saw  service.  They 
exercised  the  right  that,  as  citizens,  even  Tillman  accords 
them.    Whetlier  it  was  prudent  or  not  time  will  tell. 

"The  law  gives  the  constables,  when  armed  with  proper 
warrants  from  tlie  civil  authorities,  the  right  to  search  private 
residences  for  the  seizure  of  contraband  liquor.*'  These 
"proper  warrants"  can  be  taken  out  on  "information  and 
belief.**    The  trial  justices  have  been  instructed  to  allow  no- 


AFTAIItS   IK  SOUrU   CAROLINA* 


j4r 


dcUy  when  applied  to,  Tbc  "  spit*  "  a  number  of  times  had 
entered  and  acardicd  with  these  "*  proper  uarrants"  house* 
wlvcre  nothing  coiltraband  was  found.  As  the  warrants  were 
ea.*^ily  obtained,  and  had  often  failed  of  results,  the  public  canic 
to  bc1ke\^c  that  under  the  spy  system  "  information  and  belief' 
meant  nothing;  more  than  suspicion,  and  that  malice  helped 
that  su!ipicion.  Under  the  impression  that  no  one's  house  was 
safe,  can  it  be  wondered  at  that  self-respecting  citizens  should 
chafe  under  sucli  a  tyranny  \ 

Gov.  Tillman  has  published*  in  the  May  number  of  the 
N&rik  Amiricaft  Rn*k%i\  an  article  which  he  calls  '*Our 
Whiifkey  Rebellion.'*  This  shall  help  us  to  portray  our  view 
of  ail^irs  in  South  Carolina  since  his  adniiniMration.  He 
says:  '*In  the  fall  of  tSgj,  the  General  Assembly  passed  the 
Di-^pcnsary  Act  as  a  compronusc  between  the  wishes  of  the 
ultni-proh3bltionist&  and  the  whiskey  people."  One  would 
infer  from  this  that  the  people  of  the  State  had  discussed  pro- 
^  hibition  and  latt*s  far  or  again !it  it*  The  Dispensary  Act.  or 
the  thought  of  it.  was  never  before  the  jjcoplc  for  Iheir  voice 
or  vote.  In  the  approaching  summer  the  people*  for  the  first 
time,  will  have  full  a|>poTtuniiy  of  using  thn^r  voices  and  votes 
for  or  against  the  Dispensary  Law  or  a  like  law.  The  whole 
matter  wa5  a  job  in  the  Legislature  for  revenue,  hurried 
through  at  the  end  of  the  session  of  I S93  and  repaired  at  the 
next  Kssion  of  1 S93. 

To  what  has  been  before  said  of  the  proBts  made  by  the 
advanced  prices  on  the  sales  of  i^hiske)',  it  may  be  added  that 
the  taw  was  so  framed  that  the  proportion  of  prohts  due  the 
towns  and  cities  where  there  was  a  police,  could  be  sequest- 
ered by  the  State  Board  of  Control  in  Columbia,  of  .which 
Tillman  was  chairman,  and  turned  over  to  the  State,  on  the 
pretext  that  the  local  police  did '  not  properly  enforce  the  law^ 
the  board  being  sole  judf^e  and  jury.  The  board  did 
sequester,  and  surely  it  was  for  revenue  to  the  State, 

Besides  the  unrest  under  the  Dispensary  Law,  there  wai 
feeling  against  Tillman  among  the  be5t -informed  men  of  tht 
Stale.  Let  Tillman  speak.  The  *'old  Bourbon  element,** 
(whatcvcf  that  may  mean,  though  it  sounds  well  applied  to 


548  A  CfTlKEJtf'jl  VIEW   or  TIIK  STATE   CiF 

people  j*ou  do  fiot  like).  *'T1k?  o!d  Ikiurbon  element  had 
control  of  tKc  prcsA  anti  llic  txinks^  Amont;  them  were  ihe 
best  traint^U  intellects  uf  the  State,  and  these  nil  kept  warr^n^ 
u{x>n  the  new  order  of  thin^it/'  xvhkh  fiew  onler  o(  tUiiign 
was  Tilljn.tnlsm,  How  !»t range  lh;it  the  ability  and  be^tt- 
tniiiK-d  minds  of  the  State  should  war  on  Ttllmani?*ni  1  There 
mu^t  be  rea!*on  for  it.  The  banks  and  finance**,  intricate  sub- 
jects, xxry  little  understood  and  of\en  misrq>rescntcd,  liad 
been  heavily  umxI  by  Tillman  and  htn  friends  to  battler  Bour- 
boriJMm  Tillman  hiVi  dif^turbcd  and  disirupted  all  the  old  hnei« 
of  pijliticfi  with  the  masses  of  the  people.  He  give^i  a  new 
nomenclatufe  to  partic?;  or  the  factions  from  the  old  parties. 
It  is  now  **  Tillman  *'  and  '"  anti-Til] man,"  .is  he  says  in  his 
'■  Rebellion/'  "Every  daily  paper  in  the  State,  save  one,  h 
under  control  of  the  *antis/  as  they  arc  called/'  Herein 
a^jain  he  admits  that  a  large  fcircc  of  intellect  is  opposed  to 
him.  since  the  daily  press  usually  employs  the  very  bci=t  intel- 
lects, Tillman  was  elected  when  the  vole  of  the  State  was 
not  a  very  large  one;  He  did  get  a  ^^^^  majority  of  those 
taken,  but  the  vote  JK:cms  to  have  been  by  classes.  Hear  him 
again :  "I  was  elected  bj-  an  overw helming  majority »  the 
grc-4ter  part  of  my  support  coming  from  the  agricultural 
clasMT^i,  whtch  had  until  then  been  practically  Jcprivcd  of  a 
\iotce  in  the  selection  of  the  officers  of  the  State  Govern mcnl/' 
This  sad  deprivation  of  the  selection  of  officers  appears  vciy 
odd  in  view  of  the  fact  that  the  farmers  constitute  the  majority 
of  the  voters  of  the  State. 

The  Governor,  speaking  of  these  constables  at  Darlington, 
5ays  :  **  They  had  no  intention  of  searching  any  residences  *' 
He  declares  this  after  his  ''Rebellion/*  But  not  one  word  of 
this  kind  could  be  had  from  him  before  it;  he  would  give  no 
a.^su ranee  of  security,  though  he  knew  all  the  people  of  the 
Stale  were  in  a  ferment  lest  their  homes  should  be  invaded 
He  knew  the  legality  of  the  Dispensary  Law  was  before  the 
Supreme  Court,  and  would  be  soon  decided.  He  could  not, 
however  the  patient  and  wait  the  issue.  His  nature  is  to  over- 
ride opposition,  and  he  involved  the  whole  State  tn  the  risk  of 
bloodshed,  where  already  too  much  had  been  spilled  through 
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the  agencies  of  his  administration.  He  accuses  the  people  of 
Darlington  of  a  conspir.icy :  "  The  leaders  of  ihe  conspirators 
spread  abroad  reports  that  the  constables  were  there  for  the 
purpose  of  searching  private  houses  without  warrants."  The 
people  of  Darlington,  doubtless,  held  tlte  same  view  with  their 
fellow-dtizens  elseu'hcre,  that  thc^c  "proper  warrants*'  were 
to  be  taken  on  **  suspicion."  There  was  excilcmcnt,  as  was 
to  be  expected  under  the  circumstances.  But  the  constables 
made  their  searches  uichout  harm,  excq>t  a  littie  abuse  to 
be  naturally  expected,  and  they  were  joined  by  eighteen 
others  by  order  of  Tillman,  Thus  twenEy-three  men* 
heavily  armed  with  Winchester  rifles  and  pi<itoK  in  a  time 
of  peace,  were  sent  into  a  community  which  would  havCp 
doubtless,  been  at  peace  ami  quiet  but  for  their  prcscoce. 
Supposing  the  population  of  Darlington  to  be  I500 — a 
large  estimate— there  was  a  con^^table  to  every  loo  of  its 
inhabitailts,  men,  women  and  children,  in  that  small  town. 
Let  us  make  the  cakulation  for  a  place  of  greater  siie — 
say,  for  Philadelphia — which  has  a  largirr  population,  but 
which,  for  easy  counting,  wc  will  limit  to  i  ,000,000,  This 
woukl  give  10,000  men.  What  would  the  people  of  that 
city  say  or  do  if  the  Governor  of  Pennsylvania  wcrt;  to 
send  to  Philadelphia  a  force  of  10,000  well  armed  men, 
strangers  to  the  dty,  to  enforce  the  liquor  taws,  and  that 
dram  houses  and  private  residences  were  to  be  treated  alike. 
More  tlian  this,  beside  the  tv^cnty'threc  coni^tible^i,  a  com- 
pany of  forty-two  militia,  also  armcn,  were  ordered  to 
Dartifigton  at  the  same  time  with  the^  twenty-three.  That 
there  was  no  necessity  for  all  this,  hear  what  Oiptain  l^helpa, 
of  the  militia  company,  sayv:  "Arriving  at  Darlin;:ton,  1 
immediately  reported  to  the  shcnff,  who  stated  to  me  that 
he  was  not  aware  that  we  had  been  ordered  to  Darlington, 
and  that  he  had  not  requested  the  aid  of  the  military,  and 
that  he  had  no  in^-vtructions  from  Governor  Tillman  in 
reference  to  my  company."  Again,  he  reports  to  the 
Governor:  "From  all  I  could  hear,  and  from  personal 
invertigptioit  and  observation.  ,  .  ,  I  have  reported  to 
sheriAl     Everything  quiet     See   no  reason   for   keeping  us 
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here.  SherifT  says  he  has  no  orders  for  our  amifnand.** 
This  was  before  the  killing  in  Darlington;  and  even  after 
it,  it  does  not  appear  that  the  peace  and  order  of  the  place 
was  besrond  the  control  of  the  civil  authorities.  It  is  true 
they  had  sent  out  dvil  posses,  larger  than  usual,  after 
the  constables  engaged  in  the  killing,  for  it  was  known  tint 
they  were  reckless  men  and  well  armed,  and  a  bloody  fight 
was  expected.  Tlie  spies  escaped,  but  the  excitement 
throughout  the  State  was  intense  as  soon  as  Tillman  ordered 
out  the  militia  in  force  and  siexed  the  Idegraph  lines  and 
the  railroads.  There  would  probably  have  been  good  order 
but  for  Tillman's  rashness.  Some  believe  that  Tillman  had 
long  designed  and  was  watching  for  an  opportunity  for  a 
military  coup. 

Tlie  excitement  was  great  throughout  the  State,  but  it 
was  particularly  so  in  Columbia  and  the  two  counties  of 
Darlington  and  Sumter.  The  Governor,  after  he  had  called 
out  troops,  kept  in  Columbia  a  force  of  three  hundred  men, 
'*  mostly  volunteers,  who  had  taken  their  horses  from  the 
plough  and  shouldering  their  shot-guns,  hastened  to  sustain 
the  government  of  their  choice.'*  In&tuated  Governor  I 
the  choice  of  the  fiirmers,  whom  he  uses,  honest  but  too  credu* 
lous,  to  control  the  citizens  of  a  town  and  the  capital  of  the 
Sute. 

Very  many  of  the  people  of  the  towns  and  cities  were 
dissatisfied  with  Tillman  and  the  Dispensary  Law,  thrust 
u|H>n  them  by  a  '*  coup."  The  two  go  together.  The  law 
was  considered  to  be  arbitaryand  unconstitutional.  It  was 
supposed  to  be  enacted  for  revenue.  It  gave  too  much 
liatronage  to  the  Governor,  for,  as  Chairman  of  the  State 
Board  of  Control,  he  ruled  its  many  agents  throughout  the 
State.  It  created  a  new  order  of  constables,  appointed  aind 
removed  by  the  Governor  at  his  will.  The  people  were  restive 
under  the  meddling  authority  of  Tillman.  They  felt  him  in 
ever>'thing.  He  did  break  up  one  political  ring,  but  rings, 
under  our  system,  must  always  be,  and  Tillman  soon  estab* 
lished  a  worse  ring  in  himsel£  Except  in  a  few  places  beyond 
his  control,  it  is  sakl  no  man  dm  obtain  a  State  oflke  without 
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hU  consent.  E\-er>'  trial  justice  must  obey  his  will  or  lose  his 
place.  The  Governor  kept  armed  men  going  from  place  to 
place  in  time  of  peace.  The  alumni  and  friends  of  the  schools 
and  colleges  were  and  are  afraid  of  his  interfering  with  them 
to  thdr  injuiy.  Tillmanism  has  already  greatly  damaged  the 
State  University.  The  towns  and  cities  were  made  to  feel  his 
hostility,  which  was  so  bitter  as  to  be  unconcealed  and  which 
threatens  them  always.  The  people's  business  has  suffered, 
real  estate  is  depressed,  and  the  politics  of  the  past  and  present 
drives  capital,  so  sensitive,  to  other  marts.  Vine  culture  and 
the  manu&cture  of  light  wines,  gro^inng  industries  of  the 
State,  liave  been  checked,  perhaps  destroyed.  The  citixen,  ac* 
customed  to  pleasant  bei'erages,  had  little  choice,  but  was 
obliged  to  take  what  the  dispensary  oficred,  good,  bad  or  in* 
diflerent.  *He  has  divided  the  State  into  (actions,  the  fiKtioni 
being  classes.  He  has  excited  the  jealousies  of  the  rural  and 
toia-n  people.  These  are  some  of  the  causes  that  disturb  the 
ill-governed  State  of  South  Carolina. 

Tillman's  **  Rebellion  *'  shows  with  how  slight  a  sense  of  pro- 
priety he  rules,  and  exposes  his  plan,  if  needs  be,  to  rule  and 
subdue  to  his  will  the  people.  He  openly  proclaims :  "  Had  I 
deemed  it  necessary  I  could,  in  fort>*-eight  hours,  after  issu- 
ance of  the  call,  have  had  an  armed  force  of  ten  thousand 
fiumers  at  my  command."  What  an  admission  to  make  lor 
an  honest,  brave,  intelligent  ruler,  who  should  have  at  heart 
the  welfiuie  of  all  classes.  And  it  is  the  fiirmers  again.  The 
merchants,  professional  men,  capitalists,  mechanics,  bankers, 
railroad  men  and  all  the  tike  weigh  little  with  Tillman. 

Force  has  been  used,  and  it  looks  as  if  it  is  intended  to  be 
used  by  Tillman  when  it  suits  him.  The  new  nulitaiy  com- 
panies, now  forming  at  Tillnum's  suggestion,  already  ap- 
proach bne  hundred  in  number.  They  are  chiefly  formed  in 
the  country  districts,  and  are  partly  armed  with  weapons 
taken  from  the  town  companies.  What  does  it  mean? 
Is  he  preparing  ibr  the  election  cunpadgn  in  the  sununer^ 
when  a  new  Legislature  is  to  be  chosen  ?  The  new  Legisla- 
ture is  to  elect  a  United  States  Senator,  an  office  to  which 
Tillman  aspires.    He  is  to  stump  the  State  againt  the  pceaent 
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incumbent.  Senator  Butler,  and  the  contest  is  expected  to  be 
a  very  bitter  one.  What  is  the  use  and  purpose  of  this- 
unusual  and  rapid  organization  of  militia  ? 

Mr.  McLaurin,  a  Tillmanite,  and  Congressman  from  South 
Carolina,  nys  of  Tillman's  genius  that  it  is  "  essentially  de» 
structive.**  The  Aikam  Jotintal  Rcvuw  comments  thus  on  the 
remark:  ** Tillman  has  destroyed  good  feeling  between  the 
people  of  the  State,  he  has  destroyed  confidence  in  the  State,, 
he  has  about  destroyed  the  State  ahogether.**  If  Tillmaft 
could  be  dropped  out  of  sight  and  hearing.  South  Carolina,. 
in  a  few  months,  would  again  be  peaceful  happy  and  pros- 
perous. 


LIQUOR  LEGISLATION  IN  SOUTH  CAROUNA. 


By  John  H.  Ixcham,  Esq. 


On  December  24,  1892,  the  General  Assembly  of  South 
Carolina  passed  an  **  Act  to  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors  as  a  beverage  within  this  State  except 
as  herein  provided.-'  Tliis  act  provides  for  tlie  aj^pointmcnt  by 
the  Governor  of  a  commissioner  who  shall  purchase  all  intoxi* 
eating  liquors  for  sale  in  the  State  and  furnish  them  to  County 
Dispcnsen,  after  they  have  been  tested  and  declared  to  be  pure 
and  unadultercd.  He  shall  not  receive  from  the  Dispensers 
more  than  fifty  per  cent,  above  the  net  cost,  and  tlib  amount 
is  to  be  paid  to  the  State  Treasurer  every  month,  and  on  thU 
fund  he  is  to  draw  for  all  necessary  expenses,  and  in  all  his^ 
actions  he  is  to  be  subject  to  the  rules  and  orders  of  a  State 
Board  of  Control,  composed  of  the  Gowmor,  the  Comptroller- 
General  and  the  Attorney-General.  Before  entering  upon  his 
duties  he  is  to  execute  a  bond  to  the  State  Treasurer  in  the 
penal  sum  of  ^10,000  for  the  fiuthful  performance  of  such 
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duties.  The  County  DtsjHniscrs  are  to  be  appointed  b>*  Count/ 
Hoards  of  Control  (appointed  by  the  State  lioard  of  Control), 
but  permits  arc  not  to  be  issued  to  them   before  they  file 
petitions  si<;neil  by  a  majority  of  tlic  freehold  voters  of  the 
town  or  city  in  which  the  ix:rmit  is  to  be  used,  requesting  the 
same  and  ccrtifyiii|(  to  the  cluiractcr  and  sobriety  of  the 
petitioner,  and  they  arc  io  enter  into  bonds  in  the  penal  sum 
of  $5,000  for  the  (aithful  performance  of  their  duties.    Tliese 
duties  are,  among  others,  to  sell  intoxicating  liquors  only  at 
the  place  designated  in  the  permit,  and  at  a  charge  not 
exceeding  fifty  per  cent.  abo\x*  the  net  cost ;  not  to  furnish 
them  to  any  person  unknown  to  the  Dispenser  personally,  or 
not  duly  identified,  nor  to  any  minor,  intoxicated  person  or 
pcnons  addicted  to  into.Kicatioiv;  to  nvikc  accurate   returns 
every  month  to  the  County  Board  of  Control  of  all  certificates  and 
'    rcxiuests,  and  of  all  sales  made  during  the  month ;  to  keep  strict 
accounts  of  all  liquors  received  from  the  State  Commissiooer^ 
and  to  pay  all  profits,  after  pa>ing  the  expenses  of  the  Count/ 
DUpensary,  one-half  to  the  County  Treasury  and  one-half  ta 
the  municipal  corporation  in  which  the  Dispensary  b  located* 
Provision  is   made  for  the  selling  of  liquors  for  medicinal 
purposes  to  licensed  dnig^sts  «it  a  net  profit  of  not  over  ten 
per  cent.,  and  tlie  sum  of  550,000  is  appropriated  to  the  pur- 
chase of  liquors  that  are  to  be  distributed  to  the  Count/ 
Dispensers.      Penalties    are  imposed  for  keeping  liquor  at 
clubs  and  all  places  wlierc  it  is  sold  in  violation  of  the  Act  are 
declared  common  nuisances  and  are  to  be  searched,  closed  and 
abated.    After  July  1,  1893,  no  person  shall  manufiicture  or 
sell  intoxicating  lk|uors  for  any  purpose  whatsoever,  othenn-ise 
than  is  provided  in  the  Act,  and  licenses  already  authorized  to 
be  granted  shall  be  in  force  only  until  July  i,  1893.     Tlie 
section  of  the  Act  relating  to  requests  for  purcliase  I  quote  in 
full:    "Sec  II.  Before  selling  or  delivering  any  intoxicating 
liquors  to  any  person  a  request  must  be  presented  to  the 
County  Dispenser  printed  or  written  in  ink,  dated  of  the  true 
date,  stating  the  age  and  residence  of  the  signer  for  whom  and 
for  whose  use  the  liquor  is  required,  the  quantity  and  kind 
ftqucsted,  and  his  or  her  true  name  and  residence,  and»  where 
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numbered,  by  street  and  number,  if  in  a  cit>',  and  the  request 
shall  be  signed  by  the  applicant  in  his  own  true  name  and 
si(^naturc,  attested  by  tlie  County  Dispenser  or  his  clerk  who 
receives  and  files  the  request,  in  his  own  true  name  and  signa- 
ture, and  in  his  own  hsindwriting.  Hut  the  request  shall  be 
refused  if  the  County  Dispenser  filling  it  personally  knows  the 
apftlicant  ai)plying  is  a  mmor,  that  he  is  intoxicated,  or  that  he 
is  in  the  habit  of  using  intoxicated  liquors  to  an  excess ;  or  if 
the  applicant  is  not  so  |)ersonalIy  known  to  said  County  Dis- 
penser before  filling  said  order  or  delivering  said  liquor,  he 
shall  require  identification,  and  the  statement  of  a  reliable  and 
trustworthy  person  of  good  character  and  habits,  known 
|x:rsonally  to  him.  that  the  applicant  is  not  a  minor,  and  is  not 
in  the  habit  of  using  intoxicating  liquors  to  excess.** 

These  requests  are  to  be  made  on  blanks  furnished  to  the 
Dispenser  by  the  County  Auditor.  The  Dispenser  is  to  preserve 
the  applications  and  return  them  to  the  Auditor  who  is  to 
file  and  preserve  them,  to  be  u.sed  in  the  quarterly  settlements 
between  the  County  Dis|>enser  and  County  Treasurer.  The 
scenes  of  riot  and  bloodshed  that  followed  the  attempt  to  put 
this  law  (thereby  proved  to  be  an  unpopular  one),  into  execu- 
tion are  fresh  within  the  memory  of  all  and  it  is  unnecessary 
to  do  more  than  allude  to  them.  The  validity  of  the  Act  was 
brought  into  question  in  the  cases  of  McCullough  v.  Evans, 
State  V.  Jacobs,  etc.  (hoard  together),  and  the  Supreme  Court 
decided  (Pope,  A.  J.,  dissenting)  against  its  constitutionality, 
except  in  so  far  as  it  forbade  the  granting  of  licenses  to  retail 
spirituous  liquors  beyond  June  30,  1893.  The  grounds  of  tlie 
decision  were:  I.  The  traffic  in  intoxicating  liquors  not  being 
in  itself  unlawful  or  immoral,  but  such  liquor  being,  on  the 
contrary,  a  lawful  subject  of  commerce,  an  Act  forbidding 
anyone  in  the  State  from  engaging  in  such  traffic  conflicts  with 
the  rights  of  personal  liberty,  and  prix-ate  property  secured  by 
the  Constitution,  unless  it  is  a  legitimate  exercise  of  the  •police 
power  of  the  Covemment.  "Before,  therefore,  the  sale  of 
intoxicating  liquors  can  be  declared  unlawful,  there  must  be 
some  valid  .statute  declaring  it  to  be  so ;  and  we  must  say  that 
we  have  been  unable  to  find  any  such  statute  on  the  statute 
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books  of  the  State.  ...  It  docii  not  seem  to  us  pos.«iible  to 
regard  the  Dutpcnsar}*  Act  a5  a  law  prohibiting  the  sale  of 
intoxicating  liquoni.  On  the  contrar)*  it  not  only  permits  but 
absolutely  encourages  such  sale  to  an  ui^Iimited  extent ;  for, 
by  its  profit  feature,  it  holds  out  an  inducement  to  e\'ery  tax- 
payer to  encourage  as  large  sales  as  possible  and  thereby  lessen 
the  burdens  of  taxation  to  the  extent  of  the  profits  realized. 
If  the  Act,  instead  of  confining  the  privilege  of  selling  liquor 
to  the  State,  had  undertaken  to  confer  such  exclusive  prinlege 
upon  one  or  more  indinduals,  or  upon  a  particular  corporation, 
could  there  be  any  doubt  that  such  an  exercise  of  legislative 
power  would  be  unconstitutional  ?  We  can  see  no  difference 
hi  principle  between  the  ti»'o  cases."  In  other  words,  the 
court  seems  to  be  led  into  the  curious  statement  that,  while  an 
Act  dechring  a  lawful  trade  unlawful  for  all  purposes  is 
perfectly  valid,  an  Act  restricting  that  trade  is  invalid  simply 
for  the  u-ant  of  such  a  declaration. 

f  3.  The  Act  b  nota  legitimate  exercise  of  the  police  power 
rr^Ar/lMr/the  sale  of  intoxicating  liquors  as  it  forbids  the  sale 
by  all  pri\'ate  persons,  and  if  it  be  said  that  the  sales  by 
government  officials  are  regniated  by  the  Act,  still  "the  police 
power  can  only  be  resorted  to  for  the  government  and  control 
of  the  people  of  the  State  and  cannot  with  any  propriety  be 
aq>pealed  to  for  the  purpose  of  controlling  the  action  of  the 
State  itself.  .  .  .  The  exertion  of  the  police  power,  especially 
where  it  abridges  or  destroys  the  constitutional  right  of  the 
citizen,  can  only  be  iindtcated  as  a  measure  of  self  defence. 
...  or  ...  by  some  o\'emiling  necessity.  If  the  various 
restrictions  and  regulations  as  to  the  sale  of  intoxicating 
liquors  by  the  officers  and  agents  of  the  State  be  designed 
only  for  the  protection  of  the  public  health  or  the  public 
morals,  and  are  fit  and  appropriate  to  that  end,  we  do  not  see 
why  such  restrictions  and  regulations  could  not  be  applied  to 
the  sale  of  such  Ik|uors  by  private  individuals,  and,  if  so,  there 
was  no  necessit)'  for  any  such  sweeping  act,  whereby  the 
constitutional  rights  of  the  citizen,  hereinbefore  referred  to» 
have  been  absolutely  destro>'ed,  but  these  rights  should  be  re- 
served to  the  citizen  and  only  restricted  by  such  reguladoiis  as 
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may  be  ncccf»ar>'  for  the  public  (;ood.     But  in  addition  to  this 

wc  arc   compelled  to  say,  without   in  the  sli^^htest  dc{;rcc 

intending  to  impeach  the  motives  or  to  criticise  the  intentions 

of  the  members  of,  the  Le^^islature  b>'  which  this  Act  was 

passed,  and,  on  the  contrary,  freely  according  to  them  tlie 

best  motives  and  the  purest  intentions,  that,  judging  the  Act 

from  the  terms  employed  in  it  (the  only  way  in  which  a  court 

Is  at  liberty  to  form  an  opinion),  it  cannot  be  justly  regarded  as 

a  police  regulation,  but  simply  as  an  Act  to  increase  the 

revenue  of  the  State  and  its  subordinate  governmental  agencies. 

This  is  apparent  from  the  profit  features  of  the  Act,  from  the 

various  stringent  pro\'isions  designed  to  compel  consumers  of 

intoxicating  liquors  to  obtain  them  from  the  officers  and  agents 

of  the  State,  and  notably  by  the  provbion  authorizing  the  State 

Commissioner  to  sell  such  liquors  to  persons  outside  of  the 

limits  of  the  State,  which  certainly  cannot  be  i'egarded  as 

bearing  the  faintest  resemblance  to  a  police  regulation  for  the 

puqiose  of  protecting  the  public  health  or  the  public  morals  of 

the  people  of  this  State.     But  it  is  earnestly  contended  by  the 

Attorney-General  that  if  the  power  to  prohibit  absolutely  the 

sale  of  intoxicating  liquors  be  conceded,  it  follows  necessarily 

that  the  State  may  assume  the  monopoly  of  such  a  trade,  and 

in  support  of  this  view  he  dtcs  Tiedeman  on  the  Limitittims 

of  the  Police  Power,  318,  where  that  author  uses  the  following 

language:  'There  is   no  doubt  that  a   trade  or  occupation 

which  is  inherently  and  necessarily  injurious  to  society  may  be 

prohibited  altogether ;  and  it  docs  not  seem  to  be  questioned 

that  the  prosecution  of  such  a  business  may  be  assumed  by 

the  government  and  managed  by  it  as  a  monopoly.'     But  the 

only  authority  which  the  author  cites  to  sustain  this  rather 

extraordinary  proposition  is  the  case  of  State  v.  Brennen*8 

Liquors,  25  Conn.  278,  overlooking  entirely  the  case  of  Beebe 

V,  State,  6  Ind.  501,  which  holds  an  opposite  view  and  which 

had  previously  been  cited  by  the  same  author  at  page  197  and 

quoted  from,  apparently,  with  approval.     But  in  addition  to 

this  we  are  unable  to  perceive  how  the  right  to  prohibit  a 

given  trafTic  carries  with  it  the  power  in  the  State  to  assume 

the  monoply  of  such  traffic.     If  the  right  to  prohibit  the  sale 
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■^^■^sckating  liquors  rests  upon  the  ground  that  such  a 
^^  **  is  inherently  and  necessarily  injurious  to  socict>','  as  is 
^^^''^»ci  in  the  statement  by  the  author  of  thb  proposition, 
^  *^  seems  to  us  that  the  logical  and  necessary  consequence 
*ld  be  that  the  State  could  nd  engage  in  such  traffic,  ibr 
^*  ^riae,  vet  should  be  compelled  to  admit  the  absurd  propo- 
^*^  that  a  State  go^-emment.  established  for  the  very 
'^^^^se  of  protecting  society,  could  lawfully  engage  in  a 
^*^^ss  which  *b  inherently  and  necessarily  injurious  to 
^^^^^^.*    We  must  prefer  then  to  follow  the  case  of  Beebe  v. 

^»  rather  than  State  v,  Brennen*s  Liquors."  The  court 
^  ^lie  case  of  Rippe  v,  Becker  (Minn.),  57  N.  W.  Rep.  33 1» 
^^*  1  shall  refer  to  later. 

^ "    *Ilie  L^islature  have  no  authority  to  embark  the  State  in 

iJ^^ng  enterprise ;  not  because  there  is  any  txpreu  pn>> 

r^^^m,  but  because  it  is  utterly  at  variance  with  the  veiy  idea 

^'^J  goi'emment.    The  conferring  of  legishtive  power  in 

.  ^^CNistitution  does  not  invohre  "the  unlimited  power  of 
^^^ting  upon  aii>'  subject  or  for  any  purpose  according  to 

^"^i^estricted  will,  but  must  be  construed  as  limited  to  such 
^Wtion  as  may  be  necessar>'  or  appropriate  to  the  real  and 
^  purpose  for  which  the  Constitution  was  adopted,  to  wit : 
^  formation  of  a  civil  government  ...  It  is  expressly 
T^^rcd  that  'The  enumeration  of  rights  in  this  Constitution 
'^^^  iH)t  be  construed  to  impair  or  deny  others  retained  by  the 
^^^^^  and  all  poiiers  not  herein  delegated  remain  %rith  the 
^^I^^P^.*  ...  It  seems  to  us  that  the  true  construction  of 
^^  clause  is  that,  while  tlicre  are  many  rights  which  are 
^^^  reserved  to  the  people  with  which  the  Legbteture  are 
^^^Hlden  to  interfere,  there  are  other  rights  reserved  to  the 
r^k,  not  esqiressly,  but  by  necessary  implication,  which  arc 
Z^^^^^iid  the  r^ach  of  the  legisbthre  power,  unless  such  power 
r*  ^^cen  expressly  delegated  to  the  legblative  dqnrtment  of 
?^  government  ...  It  seems  to  us  clear  that  any  Act  of 
I^egislatufe  which  is  designed  to  or  has  the  cflect  of 
^'^^dttg  the  State  in  any  trade,  which  involves  the  purchase 
Tt*^  of  any  article  of  commerce  for  profit  is  outside  of  and 
^^'^'^'^  beyond  the  legislathre  power  conferred  upon  the 
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General  Assembly  by  the  Constitution,  even  though  there  niay 
be  no  express  pro\*ision  in  the  Constitution  forbidding  such  an 
exercise  of  legislative  power.  Trade  Is  not  and  cannot  properly 
be  regarded  as  one  of  the  functions  of  govcmnK*nt.  On  the 
contrary  its  function  is  to  protect  the  citizen  in  the  exercise  of 
any  lawful  employment,  the  right  to  which  is  guaranteed  to  the 
citizen  by  the  terms  of  the  Constitution,  and  certainly  has  never 
been  delegated  to  any  dqxirtment  of  the  government." 

Pope,  A.  J.,  dissented  for  the  following  reasons,  i.  The 
legislative  power  is  absolutely  unlimited,  except  so  fiir  as 
restricted  by  the  Fedpral  and  State  Constitutions.  The  Dis- 
pensary Act  is  no  infringement  on  rights  of  life,  liberty  or 
property.  *'  It  is  unjust  to  the  Act  in  question  to  ascribe  to  it . 
as  its  leading  and  controlling  feature  the  raising  of  a  revenue 
for  the  State  and  its  municipalities.  The  proper  construction 
is  that  in  the  exercise  of  the  State's  undoubted  police  power  in 
order  to  promote  sobriety.  preser\'e  the  health  and  provide  for 
the  safety  of  her  citizens,  the  State  has  passed  this  law 
prohibiting  the  sale  of  spirituous  liquors  by  private  persons,  but» 
recognizing  the  demand  for  pure,  unadulterated  liquors,  she 
has  created  a  governmental  agency  under  strict  regulations  to 
.sell  those  liquors  with  enough  profit  thereon  to  pay  the 
expenses  of  the  purchase  of  these  liquors,  the  expenses  of  con- 
ducting the  business  and  to  police  the  State  to  prevent  infrac- 
tions of  her  laws  in  this  Act  provided."  The  entire  right  to 
control  and  regulate  the  liquor  traffic  has  been  held  in 
innumerable  decisions  to  belong  to  the  Legislature  in  the 
exercise  of  its  police  power.  2.  The  Legislature  has  the 
power  of  conferring  exclusive  rights  on  municipal  corporationt 
and  on  the  State  itself,  a  fortwri  where,  as  here,  there  are  no 
inherent  rights  of  others  to  be  considered,-— the  right  to  manu- 
facture and  sell  liquor,  not  being  an  inalienable  one  of  a 
citizen  as  such,  according  to  numerous  Federal  and  State 
decisions.  "No  one  is  wronged  when  he  Is  only  excluded 
from  that  in  which  he  never  liad  a  right  . . .  Very  ingeniously^ 
it  is  suggested,  how  can  the  State  regulate  itself?  This  tt 
specious  and  unsound.  The  people  are  the  State.  The 
government  is  their  agency.     Does  not  the  State  run  the 
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health  dqxirtment.  furnishing  the  plant  necessary  to  conduct 
that  bcneficient  work  and  pay  all  its  expenses,  under  a  s>*stem 
of  regulation  ?  So.  too.  the  State  Penitentiary,  the  Lunatic 
Asylum,  the  Deaf  and  Dumb  Institute  ?  Look  at  the  Pdst 
Office  of  the  General  Government.  Then  it  is  af^^ain  suggested, 
this  is  a  monopoly  created. by  the  State.  As  to  this  matter  it 
may  be  suggested  that  such  a  term  of  monopoly  as  applied 
to  a  sovereign  Stite  is  a  misnomer.  Monopolies  at  the 
common  law  and  against  which  all  Englishmen  protested^ 
were  grants  to  indindual  citizens.  Here  the  State  operates 
the  business  for  the  benefit  of  all  her  citizens.  The  people  are 
the  State;  the  government  is  their  agent  and  any  benefits 
under  the  Act  arc  enjoyed  by  the  whole  people.'*  Without 
attempting  to  treat  the  elementar>-  principles  of  Constitutional 
Law  that  are  discussed  at  great  length  in  both  opinions^ 
it  may  be  said  that  it  has  been  decided  over  and  over  again 
that  the  whole  matter  of  the  control  and  regulation  of  the  liquor 
traffic  is  one  that  belongs  to  the  Legislatures  of  the  dificrent 
States  by  \*irtue  of  their  police  power  and  that,  when  they  see- 
fit,  the}'  may  totally  prohibit  the  manufacture  and  sale  of 
liquor  within  the  borders  of  thdr  respective  States :  See  The 
License  Cases,  5  How.  504;  Gilman  r.  Philadelphia,  3  Wall.. 
713;  Bartemeyer  v.  Iowa.  18  Wall.  129;  Muglcr  r.  Kan«as». 
123  U.  S.  623 :  Kidd  v,  Pearson,  12*8  U.  S.  I ;  Crowley  v: 
Christensen,  1 37  U.  S.  86 ;  Re}'nolds  v.  Geary,  26  Conn.  179 ; 
Com.  V.  Kendall,  12  Cush.  (Mass.)  414;  Com.  v.  Gague,  153 
Mass.  205;  Jones  r.  Peo..  14  111.  196;  Pierce  v.  State,  13. 
N.  H.  536 ;  Preston  7'.  Drew.  33  Me.  558  ;  Paul  r.  Gloucester 
Co«  50  N.  J.  L.  585 ;  Trageser  v.  Gray,  73Md..250 ;  Lincohi- 
9.  Smith,  27  Vt.  328. 

There  is  no  inherent  right  of  personal  Ubcrty  or  private 
property  which  such  laws  infringe  on.  In  Crowley  v,  . 
Christensen,  137  U.  S.  86,  91,  the  court  say :  "Tlie  police 
tx>wer  of  the  ^ate  is  fully  competent  to  regulate  the  business  » 
to  mitigate  its  evils  or  to  suppress  it  entirely.  There  is  no 
inherent  right  in  a  citizen  to  thus  sell  intoxicating  Ik^uors  by 
retail ;  it  U  not  a  privilege  of  a  citizen  of  the  State  or  of  a 
dtiien  of  the  United  Sutes.    As  it  u  a  business  attended  with 
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clan^^T  to  the  communit)'  it  may,  as  alix^ady  said,  be  entirely 
prohibited  or  be  permitted  under  such  conditions  as  will  limit 
to  the  utmost  its  evils.  The  manner  and  extent  of  regulation 
rests  in  the  discretion  of  tl)e  governing  authority.'* 

So  in  Mugler  r.  Kansas,  123  U.  S.  623,  660,  it  is  said: 
••  Hut  by  whom  or  by  what  authorit>'  is  it  to  be  determined 
whether  the  manufacture  of  particular  articles  of  drink,  either 
for  general  use  or  for  the  personal  use  of  the  maker,  will 
injuriously  aflcct  the  public?  Power  to  determine  such 
questions  so  as  to  bind  all  must  exist  somewhere;  else  society 
Mill  be  at  the  mercy  of  the  few  who,  regarding  only  their  own 
appetites  or  passions,  may  be  willing  to  imperil  the  peace  and 
security  of  the  many,  provided  only,  the>'  are  permitted  to  do 
as  they  please.  Under  our  s)'stem  that  power  is  lodged  with 
the  legislative  branch  of  the  government.  It  belongs  to  that 
department  to  exercise  what  are  known  as  the  police  po^i'ers 
of  the  State  and  to  determine  primarily  what  measures 
are  appropriate  or  neeclful  for  the  protection  of  the  public 
morals,  the  public  health  or  the  public  safety.  ...  It  docs 
not  at  all  follow  that  ever*'  statute  enacted  ostensibly  for  the 
promotion  of  these  ends  is  to  be  accepted  as  a  legitimate 
exertion  of  the  police  powers  of  the  State.  ...  If  ..  a 
statute  purporting  to  have  been  enacted  to  protect  the  public 
health,  the  public  morals  or  the  public  safet>*,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a  palpable  mvasion 
of  rights  secured  by  the  fundamental  law,  it  is  the  duty  of  the 
courts  so  to  adjudge  and  thereby  give  effect  to  the  Constitu- 
tion. .  .  .  There  is  no  justification  for  holding  that  the  State, 
under  the  guise Ihiercly  of  police  regulations,  is  here  aiming  to 
deprive  the  citizen  of  his  constitutional  rights ;  for  we  cannot  < 
'shut  out  of  view  the  fiict  within  the  knowledge  of  all,  that  the 
public  health,  the  public  morals,  and  the  public  safety  may  be 
endangered  by  the  general  use  of  intoxicating  drinks;  nor  the 
lact,  established  by  statistics  accessible  to  e\*eryonc  that  the 
idleness,  disorder,  pauperism  and  crime  existing  in  the  countiy 
are,  in  some  degree  at  least,  traceable  to  this  e\nl.'* 

In  Trageser  v.  Ot^Yt  71  Md.  250,  25 3*  the  court  say: 
"'  No  one  can  claim  as  a  right  the  power  to  sell  cither  at  any 


UQUOR   LE(il.<I.ATli>N   IN   SOXmi  CAROLINA.  36 1 

linic  or  at  any  place,  or  in  any  quantity.  If  he  Is  allowed  to 
sell  iimlcT  any  circumstances,  it  in  simply  by  the  free  iwrmission 
i»f  ihc  Ix^^fslaturc.  and  on  such  terms  as  it  sees  fit  to  impose. 
...  It  was  certainly  the  function  of  the  law-making  depart- 
ment to  exercise  its  judgment  on  this  question,  and  thi^  court 
has  no  right  to  criticise  its  conclusion.  We  do  not  think  that 
this  law  is.  in  an}'  manner,  in  conflict  with  the  Constitution  of 
this  State.  We  regard  it  as  inclu«led  'in  that  immense  mass 
of  legislation  which  embraces  ever>'thing  within  the  territory 
of  a  State,  not  surrendered  to  the  General  Gr>vcmment."' 

On  the  s;itne  principle,  though  sf^mcwhat  cNtended,  it  was 
held  in  PuwcU  ;*.  Tcnnsylvania.  1 2;  U.  S.  678,  that  a  Stite 
law  prohibiting  the  manufacture  and  sale  of  oleomagarine  was 
a  lan-ful  exercise  of  the  police  power.  The  court  says,  on  p. 
685 :  **  Whetlier  the  manufacture  of  oleomargarine,  or 
imitation  butter,  of  tlic  kind  described  in  the  statute,  is  or  may 
be  conducted  in  such  a  way.  or  with  such  skill  and  secrcc>' 
as  to  bafHe  ordinar\'  inspection,  or  whether  it  invoKxs  such 
danger  to  the  public  health  as  to  require,  for  the  protection  of 
the  people,  the  entire  su|>presston  of  the  business,  rather  than 
its  regulation  in  such  manner  as  to  permit  the  manufacture 
and  sale  of  articles  of  that  class  tliat  do  not  contain  noxious 
ingredients  are  questions  of  (act  and  of  public  polic}'  which 
belong  to  the  legislative  department  to  determine.  And  as  it 
does  not  appear  upon  the  fiice  of  the  statute  or  from  any  facts 
of  which  the  court  must  take  judicial  cognizance,  that  it 
tniringes  rights  secured  by  the  fundamental  law,  the  legisb- 
tivc  detcfmination  of  those  questions  is  conclusi\-e  upon  the 
courts.  .  .  *.  If  all  that  can  be  said  of  this  legislation  is  that  it 
IB  imwisc,  or  unnecessarily  oppressive  to  those  manuiacturing 
or  selling  wholesome  oleomargarine  as  an  article  of  food,  their 
appeal  must  be  to  the  Legislature,  or  to  the  ballot-box,  not  to 
the  judidar)'.  The  latter  cannot  interfere  without  unsurping 
powers  committed  to  another  department  of  government.". 

It  is  difiicult  to  see  in  the  South  Carolina  Act  anything 
•more  than  a  plan  (though  a  se\-ere  and,  perhaps,  unwise  one) 
of  the  Legislature  to  regulate  the  liquor  trade  so  as  to  promote 
.public  health  and  sobriety.     Though  there  is  a  posslbittt}'  of 
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the  State's  more  th«in  covering  it!«  expenses,  and  thereby 
making  sninc  profit,  the  ni«iin  puqiosc  of  the  revenue 
provisions  would  a|ipear  to  be,  as  the  di^scnttn;;  jud|;e  said, 
"tti  |>ay  tlie  expenses  of  the  purchases  <if  these  hquors,  the 
expenses  of  conducting  the  business  and  t<»  |M»lice  tlie  Stite  to 
prevent  infractions  of  lier  laws."  The  princiiKil  f]i:c-ition  in 
the  case  is.  tiKTcforc.  whether  the  Lcj^islalure  in  the  exercise 
rif  its  fiolice  jjower  ms^y  grant  exclusive  privileges  to  the  State 
itself  as  against  the  citizens.  With  regard  to  the  p<iwcr  of 
the  State  to  grant  niono|>olics.  it  is  siiid  in  Tietlemnn.  Limns, 
of  Pol.  Power,  326 :  "  There  is  always  this  limitation  to  be 
recognized  ujion  the  power  to  make  a  mon«»j>oly  of  4iny  trade 
to  be  conducted  by  itself,  or  by  some  private  individual  or 
coqioration  to  whom  it  is  granted  as  a  privilege,  viz. :  that  tlie 
general  prosecutiou  of  the  trade  or  occu|)ation  by  c\'cryonc 
who  choofies  to  engage  in  it.  produces  injurious  results  which 
can  only  be  avoided  by  making  a  monopoly  of  the  trade.*' 
That  the  extent  to  which  the  liquor  traffic  produces  *'  injurious 
results  '*  is  a  question  for  the  Ijcgislature  to  decide,  is  condu- 
sivc\y  settled  b>'  the  cases  cited  above.  It  is  .ilso  certain  that 
the  State  may  grant  to  municipal  corporations  exclusive  righto 
to  carry  on  injurious  trades.  In  the  Slaughter-house  Cases. 
16  Wall.  36,  it  was  held  that  an  Act  forbidding  anyone  but  a 
fxirticular  corporation  frtim  carr\-ing  on  the  business  of  nm- 
ning  a  slaughter-house  was  valid.  The  c«)urt  said :  **  If  this 
statute  had  impo.sed  on  the  city  of  New  Orleans  precisely  the 
same  duties,  accompanied  b>'  the  <ame  privileges  which  it  has 
on  the  corporation  which  it  created,  it  is  believed  that  no 
question  would  have  been  raised  as  to  its  constitutionality. 
In  tliat  case  the  eflcct  on  the  butchers  in  pursuit  of  thdr 
occupation,  and  on  the  public,  would  have  been  the  same  as  it 
is  now.  Why  cinnot  the  Legislature  confer  the  same  power 
on  another  corporation,  created  for  a  lawful  and  useful  public 
object,  that  it  can  on  the  municipal  corporation  already  exist- 
ing ?  "  In  the  same  way,  the  exclusive  right  to  supply  water 
or  gas*light,  or  to  lay  railway  tracks  in  the  streets  may  be 
given.  The  *'  obligation  to  ser\^  the  public  impartially  would 
seem  to  be  an  essential  incident  to  any  grant  of  a  monopoly^ 
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9incc  wilhaiit  it  h  tvtHiUt  Ik:  impossible  to  ju^tiTy  the  grant  on 
ptiblic  jiround'*:"  CimiIl-v,  CoflMl  l^iw,  14^^ 

In  Stale  V.  Brenimri's  T,k(utir^,  2$  Ccinn.  2^$,  died  in  the 
q>iTiion  iiC  tbe  court,  it  was  hekl  that  the  proviwrtn?*  in  an  Act 
with  re^^rd  to  the  exclusive  sale  of  hquor?t  by  the  town* 
ttiroti£«h  ^j^cnt'*  a|>|wirntcd  for  that  pirrpoiie,  arc  nc»t  inv«t]id  jis 
l*ivin^  to  tile  toun.<  ji  nuinojuily  iif  such  jmie*  The  court  aay: 
"The  object  of  the  l^^^ii^bture  in  authorijcini;  a  ^alc  by  a 
public  Aj^vnl  Tor  certain  i>iiq>ose^  wtis  mA  ti^  rai^c  a  rei^nue 
for  the  town  but  to  acconnnodate  ccitain  |>crHorT»  with  ^piriLi 
fi>r  particular  use^,  and  at  I  ho  same  lime  lo  jjuarj  against  the 
evils  resulting  from  an  indi*icnminatc  f^alc  by  all  jyersons  and 
for  all  puq^sc5,"  luit  in  Bocbe  r.  State,  6  Ind.  50 1 « 1I  case 
which  the  South  drolina  court  preferred  to  rollow,  jttmibr 
provi^ion.^  were  belt  I  unconslitutionaL  This  decision  was^ 
howei-er,  a  mere  corollary*  to  the  main  one  in  the  case  which 
went  ?io  far  as  to  assert  t1i*it  all  pfubibttorj'*  flt<itutes  were 
uncorTstitutirmal  anti  is  fip[>i>seil  to  nearly  all  the  case*  on  the 
Aobjecl.  both  State  1*1  d  FederaU  The  Indiana  case  K  there* 
(ore,  not  cntrtlctl  to  the  wcijjtit  given  tn  it  in  the  opinion  in  the 
Dispcnsirj"  case,  cipedally  a*  tn  a  later  case  in  the  same  Stite 
il  Ls  said :  **  It  is  untitiubleilly  true  that  the  common  law  docs 
not  rccojjni^c  any  difTerence  between  intoxicatinf;  liquors  as 
projicrty*  and  an)*  other  s|iccies  of  pro[>erty.  But  while  it  ijt 
true  that  intoxicating^'  Iktuor  is  prujierty,  still  its  inherent 
character  is  such  that  it  h  the  proper  subject  of  the 
police  poller.  .  .  .  Actinj^'  upon  the  just  assumption  that 
the  unrestricted  sale  of  into>£icatin^  liquors  results  in 
much  c\il  and  that  it  h  detrimental  to  society,  the  law- 
making powcrof  each  State  in  the  Union  has.  in  the  exercise  of 
its  police  power,  assnmixl  to  control,  regulate  or  prohibit  the 
business,  as  seemed  to  it  best.  The  extent  to  which  such 
power  shall  be  exercised  must,  of  necessity,  be  left  to  the  law- 
making potter  of  the  State  exercising  such  right  t  **  W'eUh  v. 
Slate.  126  Ind*  jr,  ^j.  This  certainly  seems  to  impugn  the 
authority  of  the  earlier  case.  In  Rippe  r.  Becker  (Minn,)»  57 
N.  W.  Rep.  33 1,  cited  with  approi'al  in  the  opinion  in  the 
princfpal   case,  it  was   Ik^hl  that  an  Act  to  provide  for  the 
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cTiclii'Ti  of  a  Sutt  dc\vit^>r  or  \\nrv\uniMi  in  a  city  f«jr  public 
Stor^t;!  *>r  i^raii^,  was  not  an  t-XurciKi;  nf  ihc  jmiUcc  power  to 
rvi^ul:i(c  the  busiiic*is  nf  recdvinjf,  wd^hin*;  :md  *ns|>ccting 
gr.iin  in  cltv;itt>T»;.  "  the  csHi^Liit  *inlc  [uir|t<KL^  nf  the  Act,"  the 
cniifl  s.iiil.  hcin^  "  Ui  provide  for  the  St.ilc  errctinj;  an  elei  ;uor 
ami  it ^-clf^t •»■*!;  <»to  the  ■  jjmin  clevatnr'  huMnc>s.  .  .  ,  The 
pjlrcc  pmer  of  tliC  Stale  to  rc;^ul,ite  a  huMncss  ilocs  not 
inclu  Jl'  tlie  pouer  to  en^aj;c  in  cirrj'in^;  it  cm/*  This  broad 
St  I  ten  lent  p  thiHi;;li  ,i]>pli  cable  to  a  case  where  ,1  State  interfere* 
with  rij^ht;*  of  ejtiien?^  to  cii^a^e  in  orilinarj'  bii^iine?!.';  and 
Cintj^irkH  in  a  trade  fur  |uir|iii^«es  cif  profit,  can  hardly  be 
exiendeil  to  n  aise  like  the  present  where  the  citizen  has  no 
•'mherent  ri|^ht"  In  practice  the  trade  unmolested  by  the 
I xj;i filature,  but  where,  tm  ine  conir.ir>\  that  verj-^  trade  ti 
univLTsally  rec<ijjni7ed  as  one  that  fnlls  (>cciili;»rly  within  the 
sc"[K'  of  the  police  [Knver  It  is  hard  to  sec  why  the  I^i^iib- 
turc,  jiosseHsin;;  all  ]>o\vers  not  denicti  them  by  the  Constitution 
and  amoni,^  others  that  of  conferrinjj  ejtclusive  franchifiCfi  on 
individuals  and  coqmrationit,  private  and  numicipal,  in  matters 
of  a  public  character^  should  be  debarrcxl,  without  scmic express 
prohibition  in  the  Constitution,  from  conferring  similar  fr;inchiHC^ 
on  the  State  itself.  In  other  words »  it  should  be  for  the 
Ijci^islaturc  itself,  in  a  case  like  the  present^  to  detcrmific 
whether  the  business  is  "so  far  p^jblic  and  essentia]  to  the 
i;eneral  welfare  tliat  it  cannot  projtcrly  be  thrown  open  to  all 
and  should  therefore  be  conducted  b>'  the  government  directly 
or  throui^di  ajjcncies  which  it  constitutes  arid  can  control : '' 
Hare,  Am.  Constl,  Law,  784. 
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Alttin  r.  First  National  Bank.'    Supkkmf.  Judicial  Court 
OP  MAssAciiusEm.  October  22,  1892. 


Plaintiff  endoraed  certain  paper*  tttppoaing  them  negotiable  notea, 
afterwards  tlie  prineipal  fled  and  the  plaintiff  ir.i«  cailc<l  upon  for  pay- 
ment After  paying  a  portion  of  the  nolet  plaintiff  was  adviaed  that  they 
were  not  ncgotiaMc  and  refuaed  ftirthcr  payment.  A  mit  by  the  bank  to 
recover  the  remaining  amount  wa»  decided  in  his  favor.  He  then  bcooght 
thb  action  to  recover  the  amount  paid  to  the  bank.  HeM,  the  miiCake 
under  which  the  pajrment  wna  made  would  not  warrant  a  recovery.  It 
being  n  mnttcr  oqually  open  to  the  inqniry  of  both  partka. 

*  Reported  in  3s  N.  B.  Rep.  si8 ;  157  Mam.  341. 

MoKBY  Paid  by  Mistake  of  Law. 
The  subject  of  mistake  of  law  is  involved  tft  confusion  and 
the  dodsions  of  the  courts  give  little  hope  of  the  speedy 
adofition  of  a  general  rule  or  a  dcdsive  victory  for  either  of 
the  vteu's  that  ha\'e  moulded  the  decisions  of  judges  aiHi 
chancellors.  The  question  is  one  that  lies  so  close  to  tlie 
border-land  of  morals  that  it  is  more  than  difficult  to  decide 
whether  the  victim  of  drcunuitances  shall  be  asinsted  and 
relieved  or  allowed  to  suffer  for  his  stupidit)*.  It  was  argued 
before  I.ord  Mansfield  tliat  all  the  laws  of  the  countiy  are 
presumed  cfcar»  evident  and  ccrUin.  But  the  Chief  Justice 
replied,  "as  to  the  certainty  of  the  law  it  would  be  very  hard 
upon  the  profession  if  the  law  was  so  cerUin  that  everybody 
knew  it  The  mbfortune  is  that  it  is  so  uncertain  that  it  costs 
much  money  to  know  what  it  is  even  to  the  last  resort:" 
Jones  V.  Randall,  Cowp.  37.    Whatever  may  have  been  the 
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view  formccly  there  can  be  no  doubt  that  at  present  the  grant- 
in'^  of  relief  in  cases  of  mistake  of  law  rests  in  the  discretion 
of  the  court,  a  discretion  that  must  be  exercised  with  the  (rrcat* 
est  carc»  but  the  existence  of  which  it  is  now  too  late  to  deny: 
Griswold  v.  Hazard.  141  U.  S.  2O0. 

While  tins  may  be  true  in  equity,  it  is,  ne\'ertheless,  almost 
unanimously  laid  down  b>'  te\t-writen»  that  money  paid  by 
mistake  of  law  cannot  be  recovered  back,  and  the  statement 
is  made  without  qualification.  Indeed,  the  p;i}*ment  of  mone>* 
by  mistake  of  law  is  usually  regarded  as  the  hist,  imprcgna* 
bic  stronghold  of  the  maxim,  (ptora/tfiajuns  hon  excusat, 
'  The  subject  was  complicated  at  an  early  date  through  the 
conflicting  propositions  of  the  Roman  law.  In  the  Code  it 
is  stated  that  where  a  person  ignorant  of  the  law  pays  motie>* 
which  is  not  due.  the  right  to  re|K*tition  ceases,  for  repetition  is 
only  allowed  in  those  cases  where  what  is  not  due  is  paid  in 
consequence  of  an  error  of  (act :  Dig.  xx.  tit.  29 :  Code  Lib.  1 , 
tit.  18, 1.  10;  Inst.  Lib.  III.  tit.  .\xvii.  H  6  and  7.  Upon  the 
texts  a  body  contested  battle  has  been  (ought  by  the  commen* 
tators;  Cujas,  Donnellus,  \'oet,  Heinneicus,  Pothier  and 
Sivigny  contend  that  no  action  lies,  while  the  contrar)*  is 
maintained  b>'  Vinnius.  Huber,  Ulric  and  D*Aguesseau. 
Voet  Lib.  12,  tit.  6:  Sax-igny  S}-8tem.  8,  3;  R\'ans'  Pothier 
on  Obligations,  Appendi.x  320:  Vinnius  Inst  Lib.  3, 
tit  xxviii  6;  Domat  Lib.  1.  tit  18,  |  i.  The  former  writers 
rely  upon  the  words  of  the  Code  and  the  positive  laws  of 
the  Emperors  Diocletian  and  Maximian,  while  the  latter 
contend  that  the  right  of  action  can  only  be  excluded  by 
exceptions  (bunded  upon  equit>'  upon  the  opposite  side.  In 
the  words  of  Vinnius  "  the  mere  circumstances  of  my  having 
mistaken  the  law'  docs  not  alone  gi\x  >'ou  a  just  reason  (or 
retaining  what  was  not  in  any  manner  due  to  you,  and  in  tliis 
case,  muA'ms  tst  f avert  refeiitiom  qttam  attz^euiw  iMoro^  The 
Chril  Code  of  France  adopted  the  views  of  Vinnius  and 
D'Aguesseau:  Code  Napoleon,  Art.  1377, 1336, 3052;  and  was 
(blknrad  in  Louisiana.  Tanner  v.  Robert,  5  Martin,  N.  S.« 
a6o.  In  Scotland  the  Court  of  Sessions  held  the  same 
opinion  imtil  the  decision  of  Wilson  r.  Sincbir,  in  the  House 
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of  I^>rds  of  tlic  United  Kin^cdom.  4  WiN.  &  Shaw,  398.  lit 
S|>am  the  rule  waj*  explicitly  laid  down  that  what  is  |Kitd 
throu(;h  i;;noraiicc  of  law  ciinnot  be  rcccnerctt  back :  Institutes 
of  Civil  I^w  of  Spain.  Also  Manuel  IJb.  2,  tit.  11,  ch.  2. 
And  the  want  of  unanimity  is  further  displaycil  in  the  Codes 
of  Austrtsi  and  Prussia :  Bur^e  on  Conflict  of  Laws,  Vol.  3^ 
p.  729. 

In  the  ICnj^lish  common  law  courts  the  question  was  further 
compliaited  by  the  forms  of  action  and  the  rtdcs  of  plcadinj;. 
In  Farmer  v.  Arundel,  2  Wm.  Bl.  824,  Grey.  C.  J.,  sai<l, 
tliat  assumpsit  would  lie  where  money  wa«(  |>aid  by  one  nun 
to  another  on  mistake,  either  of  fact  or  law.  In  Bize  v» 
Dickinson,  the  question  was  fairly  before  the  court:  the  debtor 
of  a  bankrupt,  in  i^orancc  of  his  ri^ht,  paid  the  debt  without 
taking  advant<i{^e  of  a  sct-olf  to  which  he  was  entitled.  In  an 
action  for  money  had  and  received  Lord  Mansfield  gave  judg* 
ment  for  the  plaintiff,  saying,  "  Where  money  is  paid  under  a 
mistake  of  law,  which  there  was  no  ground  to  claim  in  con- 
science, the  party  may  recover  it  back  in  this  kind  of  action : 
I  Term  Rep.  285  ;  Lowry  v,  Bourdieu,  Dougl.  468  ;  Ancher 
V.  Bank,  Dougl.  637. 

Bilbie  v,  Lumley,  2  East.  469.  however,  ignored  the  pre- 
nous  tendency  of  the  courts.  On  argument  for  a  new  trial 
Lord  Hllenborough  inquired  of  counsel  whether  he  could 
state  any  case  where  money  had  been  rcco\'ered  back  when 
{xiid  by  mistake  of  law.  If  counsel  had  been  prepared  with 
the  cases  of  Lord  Mansfield's  time,  the  result  might  have 
been  different  As  it  was,  counsel  ga\T  no  answer,  and  the 
Chief  Justice  said  that  *'  every  man  must  be  tiken  to  be 
cognizant  of  the  law,  otherwise  there  is  no  saying  to  what  ex- 
tent the  excuse  of  ignorance  might  not  be  carried.**  This 
decision  has  had  the  widest  influence  both  in  England  and 
America:  Brisbane  r.  Dacres,  5  Taunt.  144;  Stevens  v. 
Lynch.  1 2  East  37.  Not  only  in  the  law  courts,  but  in  the 
court  of  chancery  as  well :  Goodman  v.  Sayers,  2  Jacob  &  W. 
249 ;  Curric  v.  Gould,  2  Mad.  Ch.  163 ;  Bramston  v.  Robins, 
4  Bingh.  1 1 ;  Ry.  Co.  v.  Cripps,  5  Hare,  90,  r./.;  Lh-esey  i^ 
Livcscy.  3  Rust.  287. 
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These  cases.  ho\vc\'cr.  have  lost  their  importance  since  the 
tkdsion  in  Rogers  r.  Inj^ham.  L.  R..  3  Ch.  D.  351,  said  to 
be  the  modem  leading  case  upon  this  subject.  Brett's  Modem 
Leading  Cases  in  £quit>%  p.  65.  An  executor  vc9S  advised 
that  a  legatee  was  not  entitled  to  certain  interest,  which  had 
been  paid  to  her.  The  legatee  also  took  the  opinion  of  her 
counsel  which  was  the  same,  and  the  estate  was  divided  accord-  ' 
ingly.  Two  years  later  the  legatee  commenced  this  action 
submitting  a  new  construction  of  the  \n\\  and  claiming  repay- 
ment It  was  held  that  such  an  action  could  not  be  main- 
tained. Relief,  said  Lord  Justice  James,  had  never  been  gi\-en 
in  the  case  of  a  simjilc  money  demand  without  intervening 
equities,  I^rd  Justice  Mcllish  adding,  that  he  had  no  doubt 
that  the  court  had  power  to  relieve  against  mistakes  of  law,  if 
there  was  any  equitable  ground  which  made  it  under  the  par- 
ticular facts  inequitiblc  tliat  the  party  who  received  the  money 
should  retain  it.  In  Daniel  ;'.  Sinclair,  6  Appeal  Cases,  180, 
the  suit  was  to  redeem  a  mortgage.  The  respondent  on  the 
erroneous  supposition  that  compound  interest  was  authorized, 
had  consented  that  the  accounts  should  be  so  kept,  and  had 
ratified  them  in  writing.  On  appeal  before  the  Judicial  Com- 
mittee of  the  Pri\y  Council  the  overcharge  was  disallowed. 
Lord  Monkswell  remarking,  that  the  line  between  mistakes 
of  law  and  £ict  liad  not  been  so  sharply  drawn  in  equity  as 
in  law.     Powell  r.  Hulkes,  33  Ch.  D.  552. 

Whatei-er  may  be  the  rule  between  ordinary  adverse 
litigants  the  court  finds  no  difificulty  in  giving  relief  where 
money  has  been  paid  to  an  ofificer  of  the  court  by  mistake  of 
law.  The  principle  was  applied  in  rx  parti  James,  L.  R., 
9  Ch.  609,  where  a  trustee  in  bankmptcy  was  ordered  to  repay 
money. 

"  The  rule,'*  said  Lord  Esher,  *'  is  not  confined  to  the  Court 
of  Bankmptcy.  If  money  by  mistake  of  law  has  come  into 
the  hancb  of  an  oflicer  of  the  Court  of  CommoniLaw,  the  court 
would  order  him  to  repay  it  so  soon  as  the  mistake  was 
discoveted."  The  court  would  direct  its  officer  to  do  that 
which  any  high-minded  man  would  do :  Ex  parti  Simmonds, 
16  Q.  B.  D.  308.  So  also  in  Chancery,  where  tmst  money  in 
S4 
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the  hands  of  a  trustee  which  hail  been  paid  to  the  trustee  in 
liquidation  by  mistake  of  law,  was  ordered  to  be  refunded : 
Dixon  f.  Brown,  32  Ch.  1).  597 ;  In  n  Opera  Limited,  2  Ch. 
(1891)  154;  see  Morrow  r.  Surber,  97  Mo.  155. 

In  the  United  States  the  rule  is  not  uniform,  although  t]ic 
pre\'ailing  opinion  supports  the  strict  rule  in  Bilbie  r*.  Lumley 
(x«/nf).  One  of  the  earliest  reported  cases  is  Levy  r.  The  Bank 
of  the  United  States,  decided  in  Pennsylvania  and  reported  in 
1  Binney,  27.  In  an  action  by  a  depositor  to  charge  the  bank 
with  the  amount  of  a  forged  cheque  which  he  claimed  should 
have  been  credited  to  his  account,  it  was  set  up  in  defense 
that  he  had  waived  his  right,  having  saiil,  **  if  it  is  a  forgery  it 
is  no  deposit.'*  *'  If  he  had  said  this  deliberately,*'  remarked 
Shippei^C.  J.,"  knowing  his  right,  it  might  have  been  obligatory 
on  him,  but  it  was  the  expression  of  an  opinion  of  what  lie  was 
willing  to  allow,  and  being  under  a  mistnkc  of  his  right,  he  is 
not  bound  by  it."  Very  similar  were  the  rulings  in  May  v. 
Coffin,  4  Mass.  341,  and  Warder  r.  Tucker,  7  Mass.  452; 
Cabot  %\  Haskins,  3  Pick.  91.  In  the  former  the  court  said 
*'  we  arc  all  satisfied  that  what  the  defendant  said  of  paying 
money  from  tlic  payment  of  which  he  was  discharged  by  bw 
ought  not  to  bind  him.'*  These  cases,  it  will  be  noted,  were 
not  actions  to  recover  back  money  paid,  but  upon  promises  to< 
pay,  made  under  a  mistake  of  law,  and  are  similar  in  the  fiicts 
and  circumstances  to  the  case  of  Stevens  v.  Lynch  {snpra). 
The  last  decision  in  this  line  is  Churchill  x\  Bradley,  58  Vt. 
403.  The  defendant  was  surct)*  on  a  note  paid  by  the  princi- 
pal with  a  worthless  bank  note,  and  believing  himself  still 
liable  signed  a  new  note.  It  was  held  that  his  ignorance  was 
no  defence:  Haigh  v.  Brooks,  10  Ad.  &  K.  309. 

The  decisions  in  Pennsylvania  have  not  followed  the  line 
indicated  by  Levy  v.  The  Bank  {supra);  Col  well  r.  Peden, 
3  Watts.  327;  Espy  v.  Allison,  9  Watts.  462.  The  question 
was  thoroughly  discussed  in  Egc  x\  Koontz,  3  Pa.  109. 
The  action  was  debt  to  recoxxr  money  paid  voluntarily 
to  the  defendant  who  had  claimed  it  as  a  debt  due  his 
assignor  in  bankruptcy.  It  was  decided  that  tliere  could 
be  no   recovery.     "One  person   is  not  allowed,**  said  Sar- 
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gcant,  J.,  ••  gratuiliously  to  alter  the  position  of  another 
and  aflcct  Iw  ri^ht.s  and  liabilities  by  voluntarily  assuming 
to  understand  hix  own  legal  duty  and  paying  a  claim  on 
the  footing  of  such  an  assumption,  and  then  drawing  it  into 
question  upon  the  allegation  of  mistake  of  his  dut>-:**  Keener 
V.  Bank,  2  Pa.  23;  :  Ik>as  v.  Updegrove,  5  Pa.  516 ;  Savings 
Institution  r.  Under.  74  Pa.  371.  In  Union  Ins.  Co.  v.  City 
of  Allegheny,  101  Pa.  250,  an  action  of  assumpsit  was 
brought  to  reco\*er  the  amount  of  certain  taxes  paid  under 
protest,  the  lien  of  which  had  been  discharged  by  a  judicial 
sale.  It  was  held  that  the  nionc>*  had  been  paid  without  conv 
pulsion  and  could  not  be  recovered  back.  But  the  decision 
was  by  a  bare  majority  of  the  court ;  Sharswood,  C.  J.^ 
Tninkey  and  Gordon,  J  J.,  dissenting.  Certainly  the  case  was 
one  of  great  hardship,  for  part  of  the  land  was  actually 
leincd  on  and  advertised  for  sale  before  the  plaintiff  paid 
the  tax.  A  simikir  conclusion  was  reached  in  Lambom 
V,  The  Commissioners.  97  U.  S.  185,  where  the  lands 
were  actually  sold  and  a  trustee  relying  on  the  validity 
of  the  tax  paid  a  sum  sufficient  to  redeem  them.  In  the 
Massachusetts  case  of  The  Glass  Co.  v.  City  of  Boston^ 
4  Met  181,  payments  to  a  tax  collector  were  held  compuU 
sory  and  not  voluntary  and  could  be  recovered  back  in  an 
action  for  mone>'  had  and  received,  the  reason  for  the  rule 
arising  from  the  authority  placed  in  the  hands  of  the  collec* 
tor  to  leiy  directly  upon  the  property  of  every  individual 
whose  name  is  on  the  tax  list  in  default  of  payment  of  taxes. 
See  Magee  v,  Salem,  149  Mass.  238. 

In  Gould  V.  McFall,  118  Pa.  455,  the  question  of  the  pay- 
ment of  mone>*  cama  before  the  court  on  a  rule  to  show 
cause  why  a  writ  of  restitution  should  not  issue.  After 
judgment  and  execution  defendant  voluntarily  paid  the  debt 
and  costs  a  lew  da>-s  before  a  sale  advertised.  Subsequently 
the  juc^ent  was  set  aside.  It  was  held  that  the  writ  of 
restitution  should  not  be  awarded  as  the  writ  is  ex  groHa, 
resting  in  the  exercise  of  a  sound  discretion  and  that  justice 
did  not  call  for  it  in  tliis  case. 

The  United  State:  c«nirt<  have  been  particularly  active  in 
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enforcing  the  strict  rule  both  in  law  and  equity.  The  case 
that  ha.s  been  most  frequently  referred  to  in  this  connection  is 
liank  of  U.  S.  v,  Daniels.  1 2  Pet.  320.  The  endorsers  of  a 
note  protested  for  non-pa>inent  took  it  up,  (pving  their  ou-n 
note  for  the  amount  with  ten  |Kr  cent,  penalty.  This  penalty 
was  afterwards  discovered  not  to  be  due  by  them  and  applica- 
tion was  made  for  an  injunction  to  stay  proceedings  on  the 
daniai^es.  The  injunction  was  discliargcd,  Catron,  J.,  saying, 
"vcNctl  as  this  question  formerly  was,  and  delicate  as  it  now  is 
from  the  confusion  in  which  numerous  and  conflicting.  deci.sions 
have  involved  it,  no  discussion  of  cxscs  can  be  gone  into 
without  haxarding  the  introduction  of  cxcqHions  that  will  be 
likely  to  sap  the  direct  principle  we  intend  to  apply.  Indeed 
the  remedial  power  claimed  by  courts  of  chancery  to  relieve 
against  mistakes  of  law  is  a  doctrine  grounded  rather  upon 
•exceptions  than  upon  cstiblishcd  rules.  To  this  course  of 
adjudication  we  are  unwilling  to  yield.*'  •  See  also  Klliott  v, 
Swartwout,  lO  Pet.  137 ;  Railway  v,  Soutter,  13  Wall.  517; 
Allen  V.  Galloway,  30  Fed.  466. 

Still  earlier  tlw  courts  of  Nen*  York  were  confronted  with 
the  question.  In  Mowatt  ?'.  Wright,  1  Wend.  355,  although 
the  mistake  might  almost  have  been  called  a  mistake  of  (act, 
the  court  carefully  ncviewed  the  early  English  decisions  and 
confirmed  the  rule  that  the  money  could  not  be  recovered 
back.  The  parties  were,  howexxr.  in  this  case,  bound  by  a 
compromise  entered  into  in  good  &ith. 

Simikir  deciskm  have  been  made  in  other  States,  which 
need  not  be  set  out  at  length:  Gilliam  v,  Alford,  69  Tex. 
267 ;  Galveston  v,  Graham,  49  Tex.  303  ;  Campbell  r.  Clark, 
44  Mo.  App.  249;  Smith  v.  McDougal,  2  Cal.  $96;  Connec- 
ticut M.  Ins.  Co.  r.  Stewardson.  95  Ind.  588. 

Beard  v.  Beard,  25  W.  Va.  486,  speaks  both  for  West 
Virginia  and  the  parent  State :  *'  It  is  now  too  well  settled 
in  Virginia  and  this  State  that  where  one  voluntarily  pays 
money  to  another  with  full  kno\i'ledgc  of  the  £icts,  but 
under  a  mistake  of  law  he  cannot  recover  it : "  Shrivcr  v. 
Garrison,  30  W.  Va.  456;  Hamer  r.  Price,  17  W.  Va.  523; 
Hugh  p.  Loan  Ass'n,  19  W.  Va.  792.    In  Erkens  v.  NicoUn, 
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39  Minn.  461,  where  a  part}*  under  ignorance  of  the  rule 
of  law  that  distances  must  yield  to  natural  boundaries 
called  for  in  a  deed,  paid  monc>'  for  a  quit  claim  deed  of 
property,  which  under  this  rule  belonged  to  him,  he  could 
not  recover  back  the  purchase  money  so  paid.  "  More  mis- 
chief,** said  the  court,  **  will  alwa}'8  result  from  attempting 
to  mould  the  law  to  what  seems  natural  justice  in  a  par- 
ticular case  than  from  a  steady  adherence  to  general  prin- 
ciples.'* In  the  recent  cane  of  Alton  v.  The  Bank,  157 
Mass.  341,  the  plaintiflf,  an  endorser,  sought  to  recover  the 
amount  he  had  paid  upon  certain  instruments,  which  both 
parties  had  erroneously  supposed  negotiable.  It  was  held 
that,  whether  the  mistake  was  one  of  (act  or  law,  the 
plaintiff  could  not  recover,  it  being  a  matter  equally  open 
ibr  the  inquiry  and  judgment  of.  both  parties,  and  the  dc^ 
fendant  had  a  right  to  assume  that  the  plaintiflf  relied 
wholly  on  his  own  means  of  information.  {Cy,  Bank  v> 
Alton,  mfra,) 

While  the  rule  is  thus  strongly  laid  down  in  the  States 
mentioned  above,  the  contrary  is  just  as  strongly  maintained 
in  other  jurisdictions.  In  Lawrence  v,  Baubein,  2  Bailey*» 
Law  (S.  €.)•  623,  mistake  of  law  was  set  up  as  a  defence  in  ait 
action  on  a  bond,  and  the  question  was  gone  into  at  great 
length  both  by  counsel  and  court.  The  court,  however,  found 
a  distinction  between  ignorance  of  kiw  and  mistake  of  kiw» 
and  concluded  that  contracts  founded  upon  a  ihistake  of  kiw 
ought  not  to  be  enforced.  The  distinction  taken  between 
ipioranoe  and  mistake  has  been  severely  criticised :  Schlesinger 
V.  U.  S.,  1  Ct.  of  CI.  25 ;  €f.  Champlin  v.  Latyn,  18  Wend. 
407.  And  is  now  practically  abandoned  in  South  Carolina : 
Cunningham  v.  Cunningham,  20  S.  C.  317 ;  Keii  v.  Andrews^ 
4  Rich.  Eq.  34^ 

In  Kentucky  it  has  been  kiid  dofk-n  that,  whenever  by  a 
clear  and  palpable  mistake  of  bw  or  (act  essentially  bearing 
upon  and  aflbcting  the  contract,  money  has  been  paid  without 
cause  or  consklerations,  which  in  honor  or  conscience  was  not 
due  and  payable  and  which  in  honor  or  good  oonsdence 
ought  not  to  be  retained,  it  could  and  ought  to  be  recovered 
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back:  Ray  v.  The  Ikink,   3  B.  Men.  510;  Gratz  v.  Redd, 

4  H.  Men.  190. 

In  Culbrcath  v,  Culbrcath,  7  Ga.  64,  an  administrator 
br6u(;lit  an  action  of  ajMumpsit  to  recover  money  paki  to 
UiTendant  a.H  |)art  of  distributive  share  of  an  estite,  the  }iay* 
mcnt  haVint;  been  made  in  ignorance  ot  the  law  regulating  the 
distribution  of  estates.  Tlic  court  below  entered  a  nonsuit,  but 
this  wa«  reversed  above.  After  stiting  that  the  weight  of  the 
authorities  was  with  them,  tlic  court  continued,  **  If  the  authori- 
ties tffcre  balanced  we  would  feel  justified  in  kicking  the  beam 
and  ruling  according  to  that  naked  and  changeless  equity 
which  forbids  that  one  man  should  retain  tlie  money  of  his 
neighbor  for  which  he  fxiid  nothing,  an  equitx'  which  is 
Kitural,  which  savages  understand,  which  cultivated  jrason 
api>roves,  and  which  Christianity  not  only  sanctions,  but  in  a 
thousand  forms  has  ordained." 

This  remarkable  opinion  has  been  quoted  with  approval  in 
in  the  recent  case  of  Mansfield  ;'.  Lynch,  59  Conn.  320, 
where  it  was  held  that  an  administrator,  d.  b,  n.,  could 
reco%''er  from  the  creditors  of  an  estate  the  excess  which  they 
had  been  paid  on  their  claims,  o\'er  what  they  would  have 
been  entitled  to  had  all  the  valid  claims  been  allowed  when 
presented  to  the  original  administrator.  The  court  relied 
uiK>n  Northrop  r.  Graves,  19  Conn.  548,  where  it  was  said 
"  we  mean  distinctly  to  assert  that  when  money  is  paid  by  one 
under  a  mistike  of  hb  right  and  his  duty,  and  which  he  was 
under  no  legal  or  moral  obligation  to  pay,  and  which  the 
recipient  has  no  right  in  good  conscience  to  retain,  it  may  be 
recovered  back  in  an  action  of  indclntatns  assMmJ^ii,  whether 
the  mistake  be  one  of  law  or  fact,  and  this,  we  insist,  may  be 
done  both  upon  the  principles  of  Christian  morals  and  the 
common  law.*'  These  decisions  involved  a  repudiation  of 
Bulkley  v.  Steward,  1  Day,  1 33 ;  sec  also  Rogers  v.  Weaver, 

5  Ham.  (Ohk>)  536;  Deatty  v,  Dufief.  11  La.  Ann.  74.  It 
is  not  disputed  that  a  mistake  of  the  law  of  another  State  will 
be  treated  at  a  mistake  of  (act :  Hsyxxi  v.  Foster,  9  Pick.  112; 
Bank  v.  Dody,  8  Barb.  233;  Morgan  v.  Bell,  3  Wash.  154. 

In  First  Nat.  Bank  v.  Alton,  22  Atl.  (Conn.)  1010,  the  court 
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declined  to  extend  the  pnnciple  in  Mansfield  r.  Lynch  (iv/rw), 
to  the  extent  of  holding  the  defendant,  an  accommodation  en- 
dorster  of  a  note  which  pro\*cd  non-negotiable,  legally  liable 
upon  an  implied  promise  to  pay.  "  To  hold  "  it  was  said  in  the 
opinion,  *'  because  the  parties  were  mutually  mistaken  in  the 
legal  effect  of  the  real  transaction,  justice  would  be  subserved 
by  the  imputation  in  its  place  of  a  fictitious  one,  would  be 
going  further  than  we  are  aware  that  any  court  has  yet  gone 
and  beyond  what  it  seems  to  us  proper  and  right  or  safe 
to  do.** 

The  subject,  it  vnW  be  seen,  is  full  of  diflliculty  to  one  who 
would  attempt  to  state  general  principles  applicable  in  aU 
jurisdictions,  but  it  is  not  difficult  to  ascertain  the  law  in  any 
gi\'en  forum.  The  peculiarity  is  that,  in  almost  every  instance 
m-here  the  law  Asa  been  laid  doiftn,  it  has  been  done  in  such 
vigorous  and  decided  language  that  its  meaning  cannot  be 
mistaken ;  there  is  no  middle  ground.  Where,  however,  m 
recovery  is  allowed  assumpsit  would  appear  to  be  the  proper 
form  of  action  and  is,  indeed,  the  one  usually  adopted. 

Wii.  Henry  Lotd,  Jr. 


DEPARTMENT  OF  WILLS.  EXECUTORS  AND 
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ROlTOR-IX-CUtKr, 

Host.  WILLIAM  N.  ASHMAN. 


HOVARB  W.  PAGR,  CHARUS  WIUPRRD  GOJf  ARB^ 

JosRpB  Howard  Riioads,  Wiujax  Hrxrv  Lovd.  Jr., 

HRlfRV  Broors,  Jr. 


Deerivg  &  Co.  V.  Kerfoot's  Ex.*    Virginia  Supreme 
Court  of  Appeals,  December  1$,  1893. 

Fauntleroy,  J.-—"  The  Commissioners  reported  as  a  matter 
of  opinion  that  the  widow  of  VV.  S.  Kerfoot  was  entitled  to 
dower  in  an  undivided  half  interest  of  a  storehouse  and  lot  in 

■Bcpoitid  in  16&  B.  671* 
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Bcnyvflle  which  was  partnership  property  of  Hardesty  & 
Kerfoot,  of  which  firm  W.  S.  Kerfoot  has  been  a  member. 
To  this  report  the  creditors,  who  ibr  the  first  time  were  before 
the  court  in  the  case,  filed  sundry  exceptions.  They  denied 
that  the  widow  was  dowable  in  the  property  consisting  in  the 
storehouse  and  lot."  The  lower  court  decided  that  the  said 
property  was  subject  to  the  dower  of  Kerfoot*s  widow  after 
the  social  debts  were  provided  for.  "  In  this  the  court  erred. 
The  record  establishes  beyond  a  doubt  that  the  storehouse 
and  lot  in  Berryville  were  part  of  the  social  assets  of  Hardesty 
&  Kerfoot,  and,  being  such,  they  were,  in  the  eye  of  the  hw, 
personalty  in  which  the  widow  could  participate  only  as  a 
distributee." 

The  Devolution  of  Firm  Real  Estate. 

The  principles  of  the  common  bw,  which  were  established 
for  the  government  of  a  nation  in  which  the  chief  index  of 
wealth  should  be  the  ownership  of  land,  and  inheritance  the 
only  means  of  its  transmission,  were  to  a  great  extent  unsuited 
to  the  relation  of  partnership,  which  had  its  origin  in  the  early 
Roman  law,  and  its  growth  and  periection  in  the  maritime 
cities  of  Europe,  where  the  claims  of  the  heir  were  less  promi- 
nent, and  the  calling  of  the  merchant  was  not  stamped  with 
dishonor.  Therefore,  no  small  difficulty  was  experienced  by 
the  early  English  judges  in  adjusting  the  claims  of  the  various 
interested  parties,  cither  among  the  principals  themselves,  or 
their  creditors  or  third  parties ;  and  this  at  a  time  when  the 
business  of  partnership  was  confined  stricdy  to  commerce  and 
dealt  only  with  articles  of  ordinary  trade,  which  were,  almost 
without  exception,  perKMial  in  their  nature.  But  when,  in 
later  times,  land  came  to  be  included  among  the  firm  assets, 
the  difficulty  was  increased,  for  the  principals  of  the  feudal 
system  had  more  fully  fixed  themselves  on  the  law  of  real 
estate.  The  common  law  could  recognize  only  such  title  to 
real  estate  as  it  already  knew,  and  there  was  no  known  tenure 
which  would  satisfactorily  answer  the  exigencies  of  the  rela- 
tion and  properly  protect  the  rights  of  the  indivklual  paitners, 
and  at  the  same  time  reoognize  the  paramount  daimt  of  the 
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partnership  creditors.  Joint  tenancy  and  tcnanc)*  in  oommon 
wcrcf  both  tried  and  found  wanting,  as,  in  the  former,  on 
account  of  the  doctrine  of  survivorship,  the  representatives  of 
the  deceased  partner  would  be  disappointed  of  their  ancestor's 
share,  which  would  go  to  the  survivor  under  the  well- 
kno«*n  principles  of  the  common  law;  while  in  the  latter 
the  indi\'idual  creditors  would  have  preference  o«'er  tliose 
of  the  firm,  and  so  a  most  important  canon  of  partnership 
be  defeated.  In  this  embarrassment  the  assistance  of  the  Court 
of  ChaiKcry  was  called  in,  which  cut  the  knot  by  considering 
the  real  estate  as  com^erted  into  personalt)'  as  soon  as  it  is 
brought  into  the  partnership  and  made  a  firm  asset.  In  this 
way  the  rights  of  all  parties  were  satisfactorily  protected,  the 
firm  creditors  being  first  entitled  to  the  proceeds  of  a  sale  of 
the  land,  and  the  remainder  being  distributed  among  the  part- 
ners according  to  thdr  interest. 

TI«is  theory  has,  as  a  whole,  remained  unchanged  up  to  the 
present  time,  although  some  of  itn  corrolarics  have  occasioned 
much  difference  of  opinion,  and  although  it  has  been  earnestly 
contended  that,  upon  a  sound  understanding  of  principles  of 
partnership,  the  same  resuk  could  have  been  attained  without 
the  introduction  of  legal  fictions:  James  Parsons  on  Part., 
I  109. 

The  question  which  arose  in  the  principal  case,  and  a  ques* 
tion  which  must  immediately  arise  under  the  conversion  theory, 
is  the  extent  to  which  it  is  to  be  cirricd.  If  land  belonging  to 
a  partnership  is,  so  far  as  the  princifials  are  concerned,  to  be 
considered  as  personal  property,  how  long  is  it  to  retain  that 
character?  And  is  the  interest  of  a  deceased  partner  in  firm 
real  estate  to  go  to  lib  heir  or  to  his  personal  representative  ? 
Upon  this  last  question  there  has  been  much  diversity  of 
opinion,  and  the  doctrine  held  by  the  P^nglish  and  American 
courts  is,  with  a  few  exceptional  States,  diametrically  opposed. 
One  of  the  earliest  cases  to  rule  the  point  was  Thornton  r. 
Dbcon,  3  Cro.  Ch.  C.  199.  decided  by  Lord  Chancellor  Thur- 
low  in  1 79 1 .  It  arose  out  of  the  construction  of  a  partnership 
agreement,  and  the  Lord  Chancellor,  after  determining  that 
the  agreement  was  not  sufficiently  clear  to  alter  the  courx  of 
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the  law,  awarded  the  fund  in  hand  for  distribution,  in  so  iar  as 
it  w'iin  'Icrivcd  from  the  personal  assets  of  the  late  firm,  to  the 
l>crM»nal  rLt>rescntati\'e  of  the  deceased  partner,  and,  so  far  as 
if  was  derived  from  tjie  real  assets,  to  the  heir-at-law.  This 
wciuld  nccn\  to  rccopiixc  a  conx'crsion  sttd  mnto  only,  and  so 
to  ofipose  the  modem  F.n{;lish  doctrine.  -  The  decision  was 
followed  in  1802  by  Sir  William  Grant,  in  Itell  v.  Phyn, 
7  Ve^y,  453.  and  in  )k*lman  r.  Shore,  9  Vcsey,  501,  and  by 
Sir  Ijincelot  Shadwell  in  Conkson  r*.  Cookson,  8  Smi.  $29,  so 
late  as  1837.  Notwithstanding;  the  decision  of  I^ird  Thurlow, 
Ix>rd  J'lldon,  a  few  years  later,  laid  down  a  dirfcrcnt  rule  in 
Townscnd  v,  T)c\'uynes,  i  Montap^ue  )*art.,  App.  97,  and  fol- 
lowed it,  in  1 8 14,  by  his  judi;nient  in  Selkrigi;  v.  Oavis,  3  Dow. 
P.  C.  231,  where  he  is  quoted  as  sayinj; :  *'  My  own  individual 
o|)inion  is,  that  all  the  pro|Krty  ini'olved  in  a  partnership  con* 
ccm  .ou^ht  to  be  consitkrred  as  personalty.'*  Tlie  modem 
Hnirlish  decisions  have  followed  this  rule,  so  that  Mr.  Undley 
(Partnership,  343,  etc.)  adopts  the  lanj^uagc  of  Vice-Chancellor 
Kindersly  in  Darby  v.  Darby  (|x>st),to  the  effect  that'*wher- 
e\*cr  a  partnership  purchases  real  estate  for  the  |xirtnership 
puqMscs,  and  with  partnership  funds,  it  is,  as  between  the  real 
and  iKrsonal  rc|)rescntatives  of  the  partners,  personal  estate : 
Phillips  ;'.  Phillips,'  I  My.  and  K.  649  (1833);  Fereday  r. 
Wii;htwick,  I  R.  and  M.  435  ;  Hroom  7'.  Hroom,  3  M.  and  K. 
443 ;  Morris  v.  Kearsley,  2  Y.  and  C.  Kx.  139;  Houghton  v, 
Hou{;hton,  1 1  Sim.  491 ;  Darby  ;*.  Darby,  3  Drew,  495. 

Sir  I^Ancclot  ShadWell,  in  1845,  nrfuscd  to  consider  tlic  con- 
version so  complete  as  to  subject  the  fund  arising;  from  a  sale 
of  finn  real  estate  to  the  pa}inait  of  probate  duty :  Custance 
V.  ])radshaw,  4  I  larc,  315;  but  even  this  point  has  been  set 
at  rest  in  the  affirmative  by  the  case  of  the  Attorney-General 
V,  Hubbock.  L.  R.  13  Q.  B.  D.  287,  where  it  was  decided  by 
Ijord  Chief  Justice  Colridge  and  Lords  ]k>wen  and  Brett  that 
the  real  estate  of  a  firm  was  converted  out  and  out  into  per- 
sonalty, and  that  the  probate  duty  would  attach :  Att*y-Gcn. 
r.  Marq.  of  Ailcsbury,  L.  R.  12  App.  Cases,  672. 

Although,  as  remarked  a  few  lines  back,  Cookson  tr.  Cook- 
son  (8  Sim.  529)  adhered  to  the  rule  of  Thornton  tr.  Dixon, 
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*chc  inimcduitc  decision  wa.^  put  upon  the  ground  that  the 
land  had  not  been  purchased  with  partnership  funds,  but  had 
duKcndcd  to  the  partneni  from  their  father;  and  also  that, 
since  no  rij^hts  of  creditors  were  involved,  there  was  no  occa- 
sion for  the  conversion.  This  distinction  was  .pressed  in 
se\'enil  cases,  and  would  seem  to  have  been  sujvgested  b}- 
Thomton  r*.  Dixnn  itself.  It  was  not  recoj^nized.  however,  b>* 
I-ord  Justice  James  in  Watcrcr  :•.  Watercr,  L.  R.  15  Kq.  402 
(1872),  wiicre  ho  put  the  question  finally  to  rest  with  the 
remark :  *'  It  seems  to  mc  immaterial  how  it  (f.  ^.,  the  land) 
may  have  been  acquired,  whether  by  descent  or  by  devise,  if, 
in  iiict,  it  was  subsequently  involved  in  the  business.**  And 
the  sartic  thought  is  well  expressed  by  Lindley  (Part.  343,  etc.): 
**  Notwithstanding  Cookson  v,  Cookson.  no  satisfacton*  dis- 
tinction with  reference  to  the  question  of  conversion  can  be 
drawn  between  land  purchased  with  partnership  mone>'s  and 
land  acquired  in  any  other  way,  provided  such  land  is,  in  the 
proper  sense  of  the  expression,  an  asset  of  the  partnership. 
And  this  may  be  considered  as  the  American  rule,  also : 
CoUumb  r.  Reed.  24  K.  Y.  505  (1862). 

From  these  statements  of  the  law  the  further  proposition 
is  easily  deduced  that,  whether  or  not  particular  property 
is  an  asset  of  the  partnership  is  a  question,  notwithstanding 
the  name  in  which  it  is  held,  which  may,  as  a  general  rule, 
be  proved  b>'  parole  endence,  notwithstanding  the  Statute  of 
Frauds.  This,  howe\*er.  is  subject  to  the  right  of  innocent 
third  persons,  without  notice,  who  have  depended  on  the 
record  title  or  some  similar  circumstances:  Am.  and  £ng. 
Ency.  of  Law,  Vol.  17,  p.  945:  Whaling  Co.  r.  Borden, 
10  Cush,  458;  Shafer*s  App.  106  Pa.  St.  49  (1884).  But 
soe  Fairchild  v.  Fairchild,  64  K.  Y.  471  (1876);  Bird  v. 
Morrison.  12  Wis.  138  (1860). 

Before  noticing  the  American  rule  upon  this  subject,  it  may 
be  well  to  look  slightly  at  the  reasoning  which,  in  England, 
has  given  the  bmd  to  the  personal  representatix-es,  and  in 
America  has'  preserved  the  rights  of  the  heir-at-law.  The 
•early  English  cases  have  given  no  definite  reasons  for  the  intro- 
•duction  of  the  conversion  theory  further  than  that  stated  in 
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the  early  part  of  thiA  note.  Mr.  I'arsons  (Partnership.  369) 
.suggests  tw'O  rather  historical  groundK,  to  the  general  effect 
that,  since  partnership  is  an  agent  of  trade,  where  a  man  puts 
land  into  the  firm  it  must  be  treated  as  if  he  had  actually 
sold  it  and  contributed  the  proceeds.  He  also  suggests  the 
inequality  in  distribution  in  case  of  death,  were  any  other 
scheme  to  prevail.  The  reason,  as  stated  in  many  of  the 
American  cases  is,  that,  ha\'in«r  put  land  into  the  trade,  it 
must  be  considered  that  a  conversion  was  intended  by  the 
p;irties  them-selves,  and  that  intention  will,  of  course,  prevail. 
()f  all  these  reasons,  the  supposed  intention  of  the  parties  is 
the  basis.  A  very  ingenious  explanation  of  the  rule  was  that 
advanced  by  Vice-Chancellor  Kindersly  in  Darby  r.  Darby 
3  Drew,  495  (1856).  His  argument,  somewhat  abridged, 
follows :  "The  clear  principle  of  this  court  as  to  partnershi]>  is, 
that  on  dissolution  all  the  property  of  the  partnership  shall 
be  sold,  and  after  discharging  all  the  partnership  debts  and 
liabilities,  shall  be  divided  among  the  partners  according  to 
their  respective  shares  in  the  capital.  This  is  the  general  rule; 
it  is  inherent  in  every  contract  of  partnership.  That  the  rule 
a]iplies  to  all  ordinary  property  is  beyond  all  question,  and  no 
one  partner  has  a  right  to  insist  that  any  particular  part  or 
item  of  the  partnership  property  shall  remain  unsold,  and  th«it 
he  shall  rcUin  his  own  share  of  it  in  s|)ccie.*'  This  principle 
is  clearly  laid  down  by  I.ord  Kldon  and  Sir  William  Grant, 
ami  the  right  of  a  partner  to  insist  on  a  sale  of  all  the  ])<irtner- 
ship  profKrty  is  just  as  stringent  as  a  s|x:cial  contract  would 
be.  '*  If,  then,  this  rule  applies  to  ordinary  stock  in  trade, 
why  not  to  all  kinds  of  piirtnership  property?"  He  then 
shows  tliat  the  same  rule  does  apply  to  a  lease  for  >'ears 
where  the  rent  is  paid  with  firm  moneys,  and  argues  that  the 
same  rule  must  a|)ply  to  a  fee  simple  necessary  for  and  paid 
for  by  the  firm.  Continuing,  he  says :  "  It  may,  therefore,  be 
conceded  that  on  dissolution  all  kinds  of  property  may  be 
compelled  to  be  sold  by  the  partners,  or  each  representative  of 
a  deceased  partner.  Now,  what  is  the  doctrine  of  this  court 
as  to  conversion  ?  If  a  testator  seized  of  real  estate,  devise 
it  for  sale,  and  direct  that  all  the  proceeds  of  such  sale  shall  be 
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divi<led  among  certain  persons  so  that  each  of  the  cesim  que 
tmsis  is  entitled  to  say  he  mW  have  it  sold  and  iiill  take  his 
share  of  the  proceeds,  that  real  estate  is,  in  equity,  conxxrted 
into  personalt}';  and  so,  if  three  persons  contract  that  real 
estate  bdonging  to  them  shall  be  sold  and  the  proceeds  be 
divided  among  them,  so  that  each  of  them  has  the  right  to 
insist  that  it  shall  be  sold,  and  that  he  shall  have  his  share  of 
the  proceeds  as  monc}\  that  real  estate  is,  in  equity,  con- 
\'erted  into  personalty,  and  if  one  of  them  dies  while  the 
property  remains  unsold,  his  share  is  personalt}*  as  between 
his  heirs  and  personal  representatives.     Now,  if  it  be  estab- 
lished that  by  the  contract  of  partnership  all  the  partnership 
property  is  to  be  sold  at  the  dissolution  of  the  partnership, 
then  any  real  estate  which  has  become  the  property-  of  the 
pgutiiership  becomes,  by  lorce  of  the  partnership  contract, 
personalty,  and  that  not  merely  as  betv/een  the  partners  to 
the  extent  of  discharging  partnership  debts,  but  as  bebK-een 
the  real  and  personal  representatives  of  the  deceased  partner.*' 
Although  this  statement  of  the  law  is  from  a  high  authorit}*, 
and  from  the  closeness  and  clearness  of  the  reasoning  would 
seem  to  carry  considerable  conviction,  it  does  not  seem  to 
have  been  considered  in  any  of  the  bter  decisions,  and  none 
of  the  American  authorities  which  have  so  fiercely  combatted 
the  ultimate  English  rule  haxx  in  any  way  attacked  the  reason- 
ing of  the  Vice-Chancellor.     Perhaps  the  same  thought  may 
be  found  in  Sumner  r.  Hampson,  8  Ohio,  328  (1838),  and  in 
Green  v.  Green,  1  Ohio,  535  (1824),  and  possibly  a  few  other 
cases ;  but  in  none  is  the  doctrine  so  fully  considered  as  in 
Darby  v.  Darby.     It  is  open  to  the  objection,  which  is  espe^ 
dally  weighty  to  an  American,  that  it  is  entirely  a  deduction  of 
l^al  and  technical  logic,  the  result  of  which  is  the  establish- 
ment of  a  rule  incomprehensible  to  the  lay  mind  and  contrary 
to  ordinary  common  sense. 

A  number  of  the  earlier  American  decisions  adhered  to  the 
English  rule,  and  a  few  of  the  States  even  yet  hold  to  it  in.  a 
more  or  less  modified  form.  As  early  as  1824,  the  Supreme 
Court  of  Ohio  held,  in  Green  v.  Green,  i  Ohio,  53S.that  a  man 
had  00  such  estate  of  inheritance  in  land  held  by  a  partnenhtp 
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of  which  he  was  a  member  as  to  entitle  his  wifie  to  dower  in  it 
upon  his  death,  and  the  same  rule  still  subsists  in  that  State* 
with  a  modification  to  be  mentioned  later:  Rammelsburg</fl/l 
V.  Mitchell  ct  <r/.,  39  Ohio  St.  33  (1875):  Green  v.  Graham, 

5  Ham.  (O.)  344  ("831). 

V'iri;inia,  from  whence  came  the  principal  case,  adopted  the 
same  rule  in  1839.  and  has  adhered  to  it  ever  since.  The 
reasoning  of  IMcrce  v,  Trigg,  10  Leigh.  433,  in  which  the  rule 
was  first  laid  down,  is  worth  considering,  especially  in  tlie  case 
where  land  is  purchased  by  the  firm,  with  firm  moneys ;  but 
it  has  no  application  to  the  ca.se  of  land  contributed  by  one 
partner,  or,  in  fact,  to  land  act]uircd  in  any  other  way.  The 
court  said :  **  Since  upon  familiar  principles  the  land  was  pur* 
chx<«cd  with  personalty,  it  ought,  as  between  the  executor  and 
hdr,  to  replace  the  fund  withdrawn  from  the  personal  estate :" 
Wheatly  Heirs  v.  Calhoun,  I3  Leigh.  264  (1841);  Parrish  v, 
Parrish,  88  Va.  539  (1893);  Deering  v.  Kerfoot  (principal 
case). 

Hy  the  decision  of  Galbraith  v,  Gedge,  16  D.  Mon.  641 
(1855),  Kentucky  laid  the  foundation  for  the  same  nile^ 
although  the  land  actually  in  question  was  awarded  to  the 
heir,  but  upon  the  ground  that  it  did  not  appear  that  it  was 
actually  partnership  property.     But  in  Cornwall  t\  Cornwall, 

6  Bush.  (Ky.)  369  (1869),  the  land  had  been  purchased  with 
partnership  funds,  and  clearly  for  partnership  purposes,  ard 
although  it  was  not  necessary  that  it  should  have  been  sold 
for  the  payment  of  debts,  the  wife  was  awarded  one>third  of 
the  proceeds  as  personalty,  the  court  saying;  *' Where  real 
estate  is  purchased  uith  partnership  funds  for  the  puqM>se  of 
carrying  on  and  facilitating  the  partnership  business  and  pur- 
poses, and  it  is  used  as  a  means  of  continuing  and  enlarging 
the  partnership  business,  operations  and  profits,  it  then  is  part- 
nership property,  impressed  with  the  character  of  personalty 
for  any  and  all  purposes,  not  only  as  between  the  partners 
inicr  se^  and  the  firm  and  its  creditors,  but  also  as  to  distribu- 
tion between  the  administrators  and  heirs  :*'  Bank  of  Louis-, 
ville  V,  Hall  &  Long,  8  Bush.  (Ky.)  673  (1871). 

In  the  case  of  Hoxie  v.  Carr,  i  Sum.  173  (1833),  Mr.  Jus- 
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ticc  Slory  expressed  a  decided  opinion  in  lavor  of  the  English 
rule,  although  the  case  before  him  did  not  actually  raise  the 
point ;  and  Mr.  Chancellor  Kent  (Com.  Ill,  39),  after  noticing 
some  of  the  American  cases,  says :  "  But  the  other  American 
decisions  are  more  restricted  in  their  o|)eration,  and  are  not 
inconsistent  with  the  more  correct  and  improved  view  of  the 
English  law.'* 

These  instinces  mark  the  extent  of  the  absolute  conversion 
theory,  in  so  (ar  as  it  has  been  adopted  in  the  American 
courts ;  but,  as  hinted  a  few  lines  back,  even  these  are  not  as 
extreme  in  their  scope  as  the  tule  laid  down  by  Ijord  Eldon. 

The  basis  of  the  whole  theory  of  conversion  is  the  supposed 
intention  of  the  parties:  CoIca  r.  Coles,  15  Johns.  159;  Buck- 
ley V.  Buckley.  1 1  Barb.  S.  C.  43  (1850);  Galbraith  v.  Gedge, 
16B.  Mon.(Ky.)63i  (1855). 

The  parties  may  specially  agree  among  themselves  that  the 
land  shall  be  considered  cither  real  or  personal  property,  and 
that  agreement  will  control  its  character.  This  was  clearly 
the  opinion  of  Lx>rd  Thurlow  in  Thornton  p.  Dixon  (jir/ra), 
when  he  said  the  agreement  under  consideration  **m*as  not 
sufficient  to  vary  the  nature  of  the  property.**  And  Mr» 
Justice  Story  follows  the  same  opinion  :  Story  on  Part.,  1 93 
and  n.  See  cases:  Bell  v.  Phyn,  y  Vesey,  453 ;  Lindle>'  on 
Part.  343;  Goodbum  v,  Ste\'ens  tt.  a/,,  5  Gill  (Md.),  i  (1847) ; 
Green  v.  Green,  i  Ohio,  535  (1824);  Smith  v.  Jackson, 
2  Edwd.  Ch.  28  (1833);  Lenow  v.  Jones,  48  Ark.  557  (1886). 
Upon  this  theor>',  then,  the  question  has  arisen,  what  is  a  suffi- 
cient declaration  of  intention  to  change  the  nature  of  the 
property  ?  This  would  seem  to  be  the  real  point  of  diver-^ 
gence  between  the  cases  which  hold  to  a  conversion  out  and 
out,  and  those  which  hold  to  a  conversion  sttd  modo  only^ 
Thus  it  was  said  in  Coles  v.  Coles  {sHprd):  **  There  may  be 
special  covenants  and  agreements  relative  to  the  use  and 
enjoyment  of  the  real  estate,  and  in  the  absence  of  such  special 
covenant  the  real  estate  owned  by  the  partnership  must  be 
considered  and  treated  as  such,  uithoiit  any  reierence  to  the 
partnership.**  And  in  Buckley  9.  Buckley  (sn^)^  Juc^  Hand 
saki  that  in  the  absence  of  any  express  intentmn,  the  presump^ 


384  THE  DEVOLUTION  OP   FIRM   REAL  ESTATE. 

tion  19  there  should  be  no  change  in  character.  As  a  general 
rule  the  simple  use  and  occupation  of  the  land  by  the  partner- 
ship is  not  sufficient  to  establish  such  an  intention  and  conse- 
quent conversion,  as  may  be  seen  by  nearly  all  the  cases  in 
which  the  question  has  been  considered.  Yet  in  most  of  the 
United  States  where  the  absolute  conversion  theory  holds,  this 
iact  kas  been  considered  as  a  sufficient  declaration  of  the 
intention  of  the  parties.  Thus  it  was  said  in  Galbraith  v, 
Gcdge  {ante):  **  If  real  estate  purchased  by  partners  with  part- 
nership means,  for  partnership  purposes— that  is  be  so 
purchased,  to  be  used,  dealt  with,  and  disposed  of  as  personalty, 
it  should  (or  commercial  convenience  partake  of  the  character 
which  the  partners  have  thus  impressed  upon  it,  and  upon  the 
dissolution  of  the  firm  by  the. death  of  one  of  the  partners, 
his  share  ought  to  belong  as  personalty  to  the  executor  or 
administrator,  and  not  descend  to  the  hdr,  and  should  in  all 
respects  be  treated  as  personal  estate.** 

But  the  land  must  be  necessary  for  and  actually  used  in  the 
partnership  or  it  will  be  converted  only  ntd  ttiotio.  This  theory 
was  well  discussed  in  the  case  of  Runmclsburg  ei  ai,  v. 
Mitclicll  ei  al.,  29  Ohio  St.  22  (1875),  where  the  question  of 
conversion  was  squarely  before  the  court,  Judge  Mcllvane 
says :  "  But  what  is  a  sufficient  agreement  ?  It  need  not  be 
in  writing — the  intention  may  be  shown  from  dreumstances," 
merely  bringing  real  estate  into  the  partnership  is  not  sufficient, 
but  where  "  real  estate  is  purchased  for  partnership  purposes, 
paid  for  with  partnership  money,  and  used  simply  for  the 
partnership  business  **  such  conversion  is  sufficiently  shown. 
The  line  of  demarcation  between  an  absolute  conversion,  and  a 
conversion  sub  made  is  this,  in  the  former  it  must  be  needed 
and  actually  used  in  the  partnership  business,  in  the  latter  it  is 
sufficient  that  it  was  purchased  with  partnership  funds :  Fierce 
V.  Trigg,  10  Leigh.  423 ;  Calhoun  v.  Calhoun,  12  Ldgh.  264. 

It  is  generally  admitted,  however,  that  any  agreement  or 
provision  which  evinces  a  dear  design  that  the  land  shall  be 
considered  and  dbtributed  as  money  will  stamp  its  character, 
although  such  understanding  does  not  appear  in  terms.  Thus, 
such  a  provision  in  the  will  of  a  deceased  partner' will  be  suffi- 
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dent:  Woodbridgc  r.  Watkins  ei  aL,  3  How.  (Miss.)  360 
(1839) ;  Davis  x\  Clark,  82  Ala.  198  (1886);  Coster  v.  Oark, 
3  Edwd.  Ch.  452. 

Haxing  noticed  the  Kn^flisli  rule  and  it^  modifications  in  the 
United  States  we  will  proceed  with  a  discussion  of  what  niay  be 
termed  the  general  American  doctrine.  It  is  thus  stated  in  the 
American  and  Kng.  Ency.  of  I^iw,  V^ol.  17,  p.  953.  Firm  real 
estate  "  is  to  be  regarded  in  cc]uit>'  as  personal  property  so  (ar 
only  as  may  be  necessary  for  the  payment  of  debts  and  the 
adjustment  of  partnership  accounts,  the  balance  retaining  all 
the  incidents  of  real  property."  A  great  number  of  authori- 
ties may  be  cited  for  this,  among  which  may  be  noted  the 
following:  Story  on  Partnership,  {  93  and  n. ;  Lindley 
on  Partnership,  343,  etc. ;  Scribner  on  Dower,  II,  103 ; 
Shanks  r.  Kline,  14  Otto.  18  (1881);  Piatt  v,  Oliver, 
3  Mclxan  (U.  S.),  27  (1842);  Logan  v.  Greenlaw,  25  Fed.  Rep. 
299(1885);  Clay  V.  Field,  34  Fed.  Rep.  375  (1888);  Bum- 
side  V.  Merrick,  4  Met  (Mass.)  537;  Dyer  v.  Clark,  5  Met 
(Mass.)  569  (1843);  Wilcox  v.  \Vilco.x,  95  Mass.  255  (1866); 
Shearer  v.  Shearer,  98  Mass.  107  (1867) ;  Keith  v,  Keith,  143 
Mass.  362  (1887);  Foster's  App.  74  Pft.  St.  391  (1873); 
Dubree  v.  Albert,  100  Pa.  St  483  (1882);  Leif 's  App.,  105  Pa. 
St.  505  (1884);  Smith  V.  Jackson,  2  Edwd.  CI1.  28  (1833); 
Coster  V.  Claric,  3  Edwd.  Ch.  452  (1840);  Buchan  tr.Sumner^ 
2  Barb.  Ch.  548  (1847) ;  Buckley  v.  Buckle>%  1 1  Barb.  S.  C. 
43  (1S50);  Collumb  v.  Reed,  24  N.  Y.  505  (1862);  Faischild 
V.  Fairchild,  64  N.  Y.  471  (1876);  Bopp  v.  Fox,  63  111.  540 
(1872);  Simpson  v,  Leich.  86  111.  286  (1877);  Strong  ci  al, 
v.  Lord  ei  ai^  107  111.  25  (1883);  Duhring  v,  Duhring, 
20  Mo.  174;  Holmes  v.  McGill,  27  Mo.  597  (1859) ;  Grissom 
V.  Moore,  106  Mo.  296  (1885) ;  Young  v.  Thrasher,  21  S.W. 
(Mo.)  1104 ;  Yetman  v.  Woods.  6  Yerg.  (Tenn.)  20  (1834); 
Piper  V.  Smith,  1  Head  (Tenn.),  937  (1858) ;  Grifly  v.  North- 
cutt  </ <f/.,  5  Heisk  (Tenn.),  747  (1871);  Jones  v.  Sharp* 
9  Hdsk  (Tenn.),  660  (1872);  Markham  v.  Merritt  ft  al.^ 
7  How.  (Miss.),  437  (1843) ;  Sykes  v,  Sykes,  49  Miss.  190 
(1870);  Robinshaw  v,  Hanway,  52  Miss.  713  (1876); 
Wheeler  v  Sempler,  5  C.  E.  Grier  (N.  J.),  228 ;  Campbell  v. 
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Campbell,  30  N.  J.  Ivq.  415  (1879);  HiifTtnan  v.  Ruflfman* 
49  Mc.  loK  (1861):  G<ioctbum  v,  Stevens,  5  Gill  (Md), 
I  (1847);  Hird  r.  MorriMon,  13  Wis.  138  (i860);  Martin, 
etc.  7'.  Martin,  63  Wis.  418  (1885);  Smith  v,  Davu,  83  Ala. 
198(1886);  Ixnow  r.  Jone.s,  48  Ark.  557  (1886);  Bowman 
V.  K'lily,  30  S.  C.  550  (1883) ;  Clay  v,  Stcbbins,  47  Mich.  396 
(1883);  HcM'Ctt  V.  Rankin,  41  la.  35  (1878);  Tellinghast  tr. 
Chapman  r/o/.,  4  R.  I.  173  (1856). 

A  general  summing  up  of  these  authorities  would  seem  to 
amount  to  this,  that  upon  the  bringing  of  real  estate  into  a  firm 
as  :xn  a.Hset,  it  is,  in  equity,  convertcil  into  personalt}'  to  all 
intents,  .so  iar  as  the  partnership  or  its  affairs  are  concerned, 
but  that  upon  the  settlement  of  the  affairs  of  the  partnership, 
that  which  is  ascertained  to  be  remaining  in  sjiccic,  or  the 
bal.-uice  of  what  has  been  .sold  for  the  {Kirtnership  business  and 
not  used,  will  retain  its  natural  character,  and  descend,  in  case 
of  the  death  of  a  partner,  in  all  rcsfHXts  as  land.  During  the 
continuance  of  the  relation,  so  far  as  the  individual  partners  are 
oncerned,  the  land  is  absolutely  converted,  and  a  judgment 
against  one  will  not  bind  his  share  in  it:  Meily  v.  Wood,  71 
Pa.  St.  488  (1873);  Ixif  *s  App.  105  Pa.  St.  505  (1884). 

And  it  has  c\'en  been  held  that  equitable  ejectment  will  not 
be  for  a  partner's  interest  in  firm  real  estate,  because  there  is  no 
such  \eea\  title  as  will  support  it :  Du  Bree  v.  Albert,  lOO  Pa. 
St.  483  (1882). 

]  lowcver  reasonable  these  expressions  of  the  law  may  appear 
on  their  face,  there  is  a  manifest  inconsistency  when  we  remem- 
ber tliat  in  all  this  line  of  cases  the  right  of  the  widow  to  her 
dower  is  never  doubted,'  and  that  right  can  only  attach  to  land 
of  which  the  husband  has  a  legal  sdzen  in  his  lifetime  :  James 
Parsons  on  Part.,  {  109. 

Hut  the  question  can  now  hardly  be  considered  an  open  one. 
The  right  of  the  widow  to  her  dower,  and  of  the  heir  to  his 
inheritance  depend  upon  the  same  theory,  and  what  will 
support  the  one,  must  support  the  other:  Dyer  tr.  CUrk, 
5  Met.  (Mass.)  569 ;  Goodbum  et  ttx,  v,  Stevens  ci  a/^  5  Gill 
(Md.).  I. 

While  the  reasons  given  for  the  English  rule  are  few  and  in 
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ihc  main  unsati!«£ictor>',  thoi>c  which  have  been  advanced  in 
America  as  the  basis  of  the  ri|^ht  of  the  heir  are  somewhat 
diverse,  and  while  the  result  is  in  the  end  the  same,  that  end  if 
reached  sometimes  by  difTercnt  paths.  It  has  been  held  in  a 
number  of  cases  that,  immediately  upon  the  death  of  a  partner* 
the  land  descends  to  the  heir  and  sur\wing  partner  as  tenants 
in  common,  subject  to  an  implied  trust  for  the  benefit  of  the 
creditors  of  the  partnership,  and  that  the  sur\*ivor  may  make  a 
valid  conveyance  of  the  land  for  their  benefit  It  will  not, 
however,  be  a  complete  conve>*9nce,  since  tlie  heirs^  who  have 
an  equal  right,  have  not  joined  in  the  deed,  but  the  court  will 
compel  them  to  do  so  in  a  proper  case:  Delmonico  v. 
Guelaume  da/.,  2  Sanf.  Ch.  366  (1845);  GrifTy  ctux,v,  Nofth- 
cutt,  5  Heisk  (Tenn.).  747  (1871):  Jones  v.  Sharp,  9  Heisk 
(Tcnn.),  660  (1872) ;  Shanks  v.  Kline,  104  U.  S.  (14  Otta)  18 
(1881). 

Nearly  the  same  view  was  taken  in  the  case  of  Martin,  etc^ 
V.  Martin,  62  Wis.  418  (1885).  where  the  court  said:  "While 
there  were  debts.  Hall,  held  as  sur\i\'ing  partner  and  trustee 
for  the  creditors  of  the  firm,  but  on  winding  up  he  was  trustee 
of  the  balance  for  the  benefit  of  the  heir  of  the  deceased 
partner,  as  against  the  personal  representatives." 

Judge  Hammond  in  Lx)gan  tr.  Greenlaw,  25  Ved.  Rep.  299 
(1885),  advanced  quite  a  new  and  original  opinion  m-hen  he 
said :  "  In  my  \'iew  of  it  the  land  descends  only  sfib  modo  and 
they  (that  is,  the  heirs),  do  not  hold  so  much  as  heirs  at  law, 
but  rather  as  statutory  assignees,  or  distributees  of  the  surplus 
proceeds  of  partnership  real  estate.** 

These  expressions  of  opinion  show  clearly,  by  their  variety 
and  diflerence,  the  lack  of  positix'e  and  certain  foundation  for 
the  conversion  fiction  as  a  whole,  and  cfcmonstrate  the  misfor- 
tune which  Mr.  Parsons  has  pointed  out  (Fautnership,  |  109), 
that  it  was  ever  thought  necessary  to  introduce  it 

The  course  of  reasoning  b}'  which  the  American  rule  has 
been  established  is  well  shown  by  the  able  opinion  of  Justice 
Sharswood  in  Foster's  Appeal.  74  I^  St  391  (1873).  An 
abridgement  of  it  follows:  "Conversion  is  altogether  a 
doctrine  of  equi^  ...  it  is  admitted  only  for  the  accoo^Iish- 
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mcnt  of  cxiuitablc  results.  It  may  be  termed  an  equitable 
fiction,  and  the  le^al  maxim  in  fietioue  jwris  stmpcr  subsisiU 
cqnUas  has  redoubled  force  in  application  to  it.  It  follows  of 
necessity  that  it  is  limited  to  its  end.  There  must  be  some 
purpose  recognized  as  lawful  to  be  accomplished  before  equity 
will  allow  it  to  have  place."  "  Land  of  a  partnership  when 
sold  by  the  firm  becomes  land  again  in  the  hands  of  the 
purchaser,  and  the  proceeds  personalty ;  but  personalty  to 
wliat  extent  ?  Only  to  the  extent  of  accomplishing  the  con- 
version, namely,  the  equity  of  the  partners  to  have  the  joint 
debts  and  their  own  advancements  paid,  before  any  part  goes 
to  the  other  partners  or  their  scperate  creditors."  He 
concludes  this  branch  of  the  opinion  as  follows :  **  If  the  land 
remaining  in  specie  after  the  partnership  is  dissolved  and 
wound  up,  and  all  the  puqxMcs  of  conversion  answered  is 
still  personal  property,  how  long  is  it  to  remain  so?  Certainly^ 
all  the  forms  of  law  as  to  real  estate  must  be  observed  from 
hand  to  hand,  and  shall  it  not  be  subject  to  the  lien  of  judg- 
ments in  the  lifetime,  and  debts  upon  tlie  death  of  the  owner  ? 
If  not,  uncertainty  and  litigation  will  indelibly  mark  its 
character.  But  it  may  be  asked,  when  is  the  exact  moment 
of  its  re-conversion  ?  The  answer  is,  the  moment  the  partner- 
ship is  wound  up  either  by  decree,  judgment,  or  agreement, 
and  it  is  determined  that  it  no  longer  forms  part  of  the  part- 
nership stock,  and  is  not  required  for  its  purposes."  This  is 
cerUiinly  a  strong  case,  not  only  on  account  of  its  high 
authority  and  able  reasoning,  but  because  of  the  practical 
common  sense  of  the  rule  c\'olved.  It  has  frequently  been 
cited  as  an  authority  in  other  jurisdictions,  and  when 
considered  with  the  opinion  of  Justice  Shaw,  of  Massachusetts, 
in  Dyerv.  Clark,  5  Met  569  (1843),  and  Justice  Wells  in 
Shearer  v.  Shearer,  98  Mass.  107  (1867),  the  whole  learning 
on  this  branch  of  the  law  is  pretty  well  covered.  The  follow- 
ing language  from  the  last  case  should  be  quoted  as  a  supple- 
ment to  that  from  Foster's  Appeal.  **It  would  seem, 
therefore,  that  conversion  should  be  made  only  when,  and  so 
far  as  is  required  for  that  purpose  (il  /.,  adjusting  the  aflairs  of 
the  partnership)  and  that  the  eflcct  on  the  descent  or  distribu- 
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tion  of  the  share  of  a  deceased  partner  among  his  representa- 
tn'cs  should  be  regarded  as  an  incident  merely,  and  not  an  end 
for  wfich  the  interference  of  a  court  of  equity  is  to  be  sought*' 
Upon  this  subject  there  is  but  a  single  further  point  to  be 
noted.  It  was  raised  in  Pennsylvania  in  the  case  <?f  Leafs 
Appeal,  105  Pa.  St  505  (1884).  The  partnership  agreement 
pro\'ided  that  all  real  estate  should  be  personal  property  and 
that  the  firm  should  not  be  dissolved  by  the  death  of  a  partner^ 
but  only  by  the  consent  of  all.  The  firm  acquired  a  hrge 
amount  of  real  estate  with  its  profits.  One  partner  died 
leaving  children,  and  a  wife  who  subseqently  married  again 
and  died.  The  widow,  by  will,  gave  all  her  interest  in  the 
firm,  of  which  her  deceased  husband  was  a  member,  to  her 
second  husband,  who  claimed  the  dividends  of  the  firm  as  the 
proceeds  of  personal  property,  as  against  the  heir  at  law,  who 
claimed  that,  for  purposes  of  descent,  the  partnership  land  was 
to  be  considered  as  unconverted.  The  court  considered  the 
contract  not  to  dissolve  on  the  death  of  a  partner  valid 
(Loughlin  r.  Lorenzo,  48  Pa.  St.  282;  Bunvell  v.  Manderson, 
2  How.  576;  Jones  r.  Walker,  13  Otto.  446),  and  held  that 
since  the  firm  was  still  existing  its  real  estate  i%'as  to  be  con- 
sidered and  to  descend  as  personalty,  and  that  the  second 
husband  was  entitled  to  receh'e  the  dividend  on  one-third  of 
the  one-fifth  interest  held  by  the  deceased  member.  This  is 
not  inconsistent  with  the  general  rule,  and  alone  is  not  sur* 
prising.  But  the  language  of  the  court  which  follows  is  not 
so  satisfactory  and  would  seem,  to  some,  open  to  grave 
question,  at  least  on  account  of  its  practical  effect.  Jus- 
tice Green,  after  confirming  the  doctrine  of  Foster's  Appeal, 
in  a  case  where  the  aflairs  of  the  firm  f^xrc  wound  up,  and 
distinguishing  the  circumstances  of  the  case  before  him,  con- 
cludes hb  opinion  with  the  following  language  (pp.  513. 514): 
*  It  cannot  now  be  known  that  the  real  esUte  will  not  be 
r^uired  for  the  payment  of  debts.  The  firm  still  continues  its 
bnsineis  under  a  lawful  agreement  to  that  eflect  Whenever 
a  dissolutioa  shall  be  established,  and  a  final  settlement  of 
accounts  shall  take  pUce,  the  positions  contended  for  and  the 
nuoM  by  which  they  are  enforced  will  become  entirely  appU- 


390  THB  DEVOLUTION  OP  FIRM   REAL  ESTATE. 

cable  and  will  cxerdsc  a  very  potent  and  possibly  controlling 
influence  upon  the  question  which  will  then  arise  betu'een  the 
present  litigants  or  who  nuy  succeed  them." 

The  action  was  simply  for  the  income,  and  the  principal 
fund  was  not  contended  for,  but  it  is  difiknlt  to  see  how  one 
set  of  claimants  can  be  entitled  to  that  income,  during  the 
continuance  of  the  partnership,  and  immediately  on  its  dissolu- 
tion, another  set  become  entidcd — not  by  reason  of  any  act  by 
any  individual,  but  simply  by  the  act  of  the  law— operating 
through  the  (act  of  dissolution. 

Ordinarily,  the  rights  of  the  claimants  in  the  estate  of  a 
deceased  person  are  fixed  at  his  death,  and  once  vested  cannot 
be  divested,  save  by  special  provisions  or  circumstances;  but 
the  rule  here  laid  down,  unless  made  necessary  by  peculiar 
circumstances  not  appearing  in  the  report,  may  unsettle  this 
rule  and  give  rise  to  considerable  uncertainty  in  the  future. 
Truly  the  language  is  dictum  only,  but  it  is  worth  considering. 

Upon  the  subject  of  firm  land  generally,  and  its  disposition ' 
after  the  dcs^th  of  a  partner  the  student  will  find  additonal 
information  in  the  American  and  Eng.  Ency.  of  Law»  Vol.  17^ 
p.  953,  &c.,  where  many  authorities  are  cited.  In  an  aiticle 
on  Firm  Real  Estate  in  the  Albany  Law  Journal^  VoL  52, 
pp.  284,  304,  326.  and  the  able  note  of  Judge  Arnold  to  Ko^ 
ter's  App.,  13  Am.  Law.  Reg.,  N.  S.  300,  beside  the  generally 
full  treatment  of  the  matter  in  moat  of  the  leading  tesct  books. 

C.  Wilfred  Conard. 

JWa^  A.,  May  p,  18^4. 
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When  «  carrier  has  effecteil  «i  afmigemeiit  with  e  eompiMi  eeifr 
peny  to  act  ■•  the  carrier's  agent,  and  receives  oottoa  in  agent's  picai» 
anil  accepts  delivery  there  by  the  shipper,  instead  of  at  the  carrier's  •«• 
depot,  and  vpon  snch  delivery  issncs  the  ordinary  carrier's  bin  of  lading, 
attpttlating  for  eiumption  fioin  loas  by  fiie,  it  will  not  be  constraed  tA 
fdate  to  fife  in  the  cotton  press, 

LiADiUTV  OP  Carrier  for  Loss  op  Goods  in  Storage. 

I. 
Storage  Beporb  Transportation  Has  Begun. 

I .  A  carrier  is,  in  greneral,  liable  for  a  loss  by  fire  occurring- 
after  the  carrier  has,  by  utsuing  a  bill  of  lading,  by  giving  a 
receipt  or  other  act,  taken  exclusive  possession  of  the  goods 
for  the  purpose  of  transportation,  even  though  the  transporta- 
tion has  not  yet  begun. 

In  Forward  v.  Pettard,  i  T.  R.  33,  a  wagoner  had  received 
the  goods  for  carriage  upon  his  wagon  and  had  placed  it, 
securely,  as  he  thought,  under  shelter,  until  the  time  should 
arri\'e  for  his  departure.  In  the  meantime  a  fire  originated  at 
a  considerable  distance  from  it,  but  spread  so  rapidly  that 
beibre  the  ivagon  could  be  removed  it  was  reached  by  the 
flames  and  burned.  Lord  Mansfield  held  that  the  carrier  was 
liable  for  the  loss. 

In  Southern  Express  Company  v.  MacVeigh,  ao  GraL  364. 
'Keportnd  In  90 T^nn.  31a 
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Virginia  ( 1 871),  it  was  held  th«it  if  goods  are  under  the  con- 
trol of  i>artics  as  forwarders,  not  as  common  carriers,  and  are 
consumed  by  an  accidental  fiir  in  a  warehouse,  without  any 
fault  or  negligence  on  their  part,  the)*  are  not  liable;  but  when 
grxids  arc  delivered  to  the  carrier  to  be  forwarded  and  trans- 
it irted  and  the  carrier  receives  comixmsati^n  for  so  doing,  the 
gf»'>ds  are  in  his  custody  as  a  carrier,  and  if  he  delays  the  car- 
riage, and  the  goods  are  in  the  meantithe  destro)'ed,  he  is  liable. 

3.  After  goods  have  been  delivered  to  the  carrier,  but  some- 
thing )'et  remains  to  be  done  by  tlie  shipper  before  they  are 
ready  for  transportation,  or  some  directions  or  instructions  are 
to  be  given,  the  carrier  is  not  liable,  as  a  carrier,  for  the  loss 
of  the  goods  by  fire  while  waiting  transportation,  but  only  as 
a  warehouseman. 

In  Pittsb.,  Cin.  &  St.  Louis  Ry.  Co.  v,  Barrett,  36  Ohio  St 
448  (1881),  goods  were  received  by  a  railroad  company  to  be 
fonvarded  in  the  usual  course  of  business,  and  were  lost  by  an 
accidental  fire  in  the  carrier's  warehouse  while  awaiting  trans- 
portition.  It  appeared  that  there  was  a  general  custom 
known  to  the  plaintiff,  that  the  company  did  not  issue  bills  of 
lading  until  the  goods  were  actually  started,  and  that  they 
always  issued  bills  of  lading  containing  a  clause  limiting  their 
liability  for  loss  by  fire.  It  was  held  tliat  the  company  was 
not  liable  for  the  loss. 

3.  A  railroad  company  is  not  liable  as  a  common  carrier  for 
goods  destroyed  by  fire,  where  the  goods  have  merely  been 
delivered  at  a  station  and  have  not  becir  accepted  for  transpor- 
tation by  issuing  a  bill  of  lading,  or  receipt  or  by  other  act  of 
the  carrier. 

In  Kansas  City  M.  &  B.  R.  R.  Co.  v.  Lilly  (Miss.),  8  So. 
644,  which  was  an  action  against  a  company  for  loss  by  fire 
of  cotton  deposited  at  a  switch  where  there  was  neitlier  agent, 
station  nor  platform,  it  was  held  that  an  instruction  that, 
if  plaintifTs  contracted  with  defendants  to  furnish  a  car  for  ship- 
ment of  the  cotton,  and  failed  to  do  so,  by  reason  of  which  the 
cotton  was  damaged  by  fire,  defendant  is  liable,  should  be 
refused  where  there  is  no  evidence  connecting  the  fire  with  the 
failure  to  furnish  a  car. 
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4.  Where  a  railroad  company  recdvcs  goodi  under  a  bill 
oT  lading;  rclicinng  it  from  liabilit>-  for  1o:m  b>-  fire,  and  i%ith  the 
permixxion  of  the  conM^or.  stores  the  goods  in  its  warehouse 
to  await  shipment,  the  company  is  not  liable  for  the  loss  of  the 
goods  by  a  fire  which  occurred  without  the  company's 
nq^Iigcnce. 

In  Lancaster  Mills  v.  Merchants*  C  P.  &  S.  Co.  (Tenn.),  14 
S.  W.  3 17.  a  bill  of  ladin';;  of  cotton  ga\'«  the  railroad  ccmipany 
the  privilege  of  compresiting  the  cotton  at  its  own  expense  for 
convenience  of  carria;;c,  and  exempted  it  from  loss  by  fire  while 
at  depots,  stations,  and  warehouses.  NM,  that  the  company 
was  not  liable  as  carrier  for  loss  of  the  cotton  by  fire,  not 
caused  by  negligence,  while  stored  in  a  warehouse  for  com- 
pression, thcMigh  the  warehouseman  had  recch-cd  the  cotton  as 
agent  of  the  railroad  company. 

n. 

Storagb  Durixg  the  Cocrse  op  Traxsportatiox. 

I.  Where  goods  have  been  receh'ed  by  a  railroad  company, 
to  be  transported  to  a  point  be}*ond  its  own  line,  and  after 
being  carried  over  its  own  line,  while  the>*  are  stored  in  its 
warehouse  awaiting  transportation  by  the  connecting  canier, 
the  liability  of  the  comixmy  is  that  of  a  common  carrier  and 
not  that  of  a  warehouseman. 

In  Railroad  G>mpany  v.  Manufacturing  Company,  16  WalL 
318  (1872),  goods  were  ddivered  to  a  railroad  company  to  be 
transported  from  a  point  in  Michigan  to  a  point  in  Connec* 
ticut  When  the  goods  reached  the  terminus  of  a  railroad  at 
Detroit  they  were  detained  airaiting  a  steamboat  for  a  period 
of  six  days,  when  they  were  destroyed  by  an  accidental  fire^ 
which  burned  down  the  railroad  depot.  //M,  that  the  rail- 
road company  was  liable  for  the  loss. 

In  Coodict  V.  Grand  Trunk  Ry.  Co.,  54  N.  Y.  500  (1873), 
goods  were  detained  at  the  end  of  the  first  railroad  company's 
line  for  six  days,  awaiting  transportation  by  a  connecting  line 
of  a  railroad,  when  they  were  destroyed  by  a  fire  in  the  first 
-company's  dqxit.  It  was  held  that  the  company  was  liable 
Ssr  the  loss. 
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In  Miller  r.  Steam  Nadgation  Co.,  lO  X.  Y.  431,  the 
carrier  had  deposited  goods  upon  a  float,  or  floating  ware- 
house, for  further  transiportation  by  another  carrier.  A  Are 
br<#kc  out  a  quarter  of  a  mile  distant,  and  very  soon '  after- 
wanN  a  ^ale  of  wind  suddenly  sprung  up  and  blew  the  Are 
in  the  direction  of  the  float;  which,  in  a  few  minntes,  it 
reached,  and  the  goods  uxre  consumed  by  it  It  was  held 
that  the  carrier  was  liable  for  the  loss. 

3.  Where  goods  arc  awaiting  re-shipment  to  their  destina- 
tion in  a  carrier's  warehouse,  and  the  bill  of  hiding  exempts 
the  carrier  from  liability  for  loss  by  Are,  the  owner  of  the 
gfMHis  amnot  recover,  unless  he  proves  that  the  company  was 
negligent. 

In  Denning  v,  Norfolk  &  West.  R.  R.  Co.,  16  Am.  &  Eng. 
R.  R.  Cas.  233  (1884),  a  railroad  company  received  cotton 
from  a  preceding  carrier  on  the  line  of  transportation.  The 
bill  of  lading  exempted  the  company  from  liability  for  loss  by 
fire  cKCurring  either  while  the  cotton  was  in  actual  transit  or 
in  store  awaiting  transit.  The  company  carried  the  goods 
and  tendered  them  at  the  wharf  of  a  steamship  company  next 
in  the  line  of  carriers.  The  company  had  no  knowledge  that 
the  steamship  company  could  not  at  once  transfer  the  cotton, 
but  place  it  at  the  latter's  Ivquest  on  the  latter *s  wharf  and  in 
its  warehouse.  While  so  stored  the  cotton  was  destroyed  by 
Are.   f/M,  that  the  railroad  com]Kiny  was  not  liable  for  the  loss. 

In  Homthall  v.  Roanoke.  N.  &  B.  Steamboat  Co.  (N.  C), 
II  S.  M  1049;  107  N.  C.  76  (1891),. which  was  an  action 
against  a  carrier  dyr  goods  destroyed  by  Arc  in  a  carrier's 
warehouse,  where  they  were  awaiting  re-shipment  to  the  point 
of  their  destination,  it  was  held  ihat  plaintifl*  could  not  recover 
under  a  bill  of  lading  exempting  the  carrier  from  liability  for 
such  loss,  unless  he  proved  negligence,  and,  in  order  to  rebut 
the  imputation  of  negligence,  it  was  competent  for  the  carrier  to 
show  that  there  was  an  accumulation  of  freight  in  the  ware- 
house which  could  not  be  mo\'ed  on  account  of  the  low  stage  of 
water ;  and,  that  on  account  of  such  accumulation,  platntifr's 
^c»ods  were  detained  in  the  warehouse  until  the  occurence  of 
the  Arc. 
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3.  Where  goods  arc  on  cam  in  actual  courie of  tnuispoitatioa 
under  a  bill  of  lading  containing  no  limitation  on  carricri'  lia* 
bility  and  are  destroyed  by  fire,  the  carrier  b  liable  for  the  loss. 

4.  Where  goods  are  on  cars  in  actual  course  of  transportation 
under  a  bill  of  lading,  relieving  a  carrier  from  liability  for  loss 
by  fire,  and  the  goods  are  destroyed  by  fire,  the  carrier  is  not 
liable  unless  the  fire  originated  from  the  carrier's  negligence : 
York  Co.  V.  Csntral  R.  R.,  3  Wall.  10;  (1865). 

III. 
Storage  Apter  Traxsportatiox  is  Completed. 

1.  Where  goods  delivered  to  a  nulroad  company  for  ship- 
ment have  reached  their  destination,  and  after  notice  to  the 
consignee,  or  with  his  consent,  have  been  stored  in  a  ware- 
house of  the  company,  the  railroad  company  is  liable  as  a 
warehouseman  for  hire,  and  not  as  a  common  carrier ;  and  if 
the  goods  are  destroyed  by  fire  while  in  the  warehouse,  with- 
out negligence  on  the  part  of  the  company,  the  railroad  com- 
pany is  not  liable. 

In  Turrentine  v.  Wilmington  &  Weldon  R.  R.  Co,  100  N. 
C  375  (1888),  a  rulroad  company,  after  the  carriage  of  goods 
over  its  road  was  complete,  had  them  in  its  warehouse  with 
the  owner's  consent  A  fire  broke  out  near  the  warehouse, 
but  not  in  the  propert)*  of  the  company,  ^\^lile  the  fire  was 
burning,  plaintiflf  asked  permission  to  remove  the  goods,  but 
was  refused,  because  the  officers  of  the  company  were  afraid 
that  if  the  warehouse  was  opened  much  of  the  property 
therein  would  be  stolen,  also  because  there  did  not  seem  to  be 
tmmecfiatc  danger.  The  fire  reached  the  warehouse  and  the 
goods  were  destroyed.  //M,  that  the  plaintifT  could  not 
recover  the  value  of  the  goods. 

In  Wald  tr.  Louisville.  E.  &  St  L.  R.  Co.  (Ky.),  18  S  W. 
850  (1891),  plaintifT's  agent,  a  passenger  on  defoidant's  road, 
on  arriving  at  his  destination,  left  plaintifT's  trunks  of  samples 
m  the  care  of  defendant's  agents,  and  they  were  put  in  the 
station.  The  same  evening  a  traction-engine  was  put  ofT 
defendant's  cars  at  this  place,  and  was  moved  about  fore- 
feet from  the  station,  but  was  still  on   defendant's 
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Those  in  char^  of  the  cnipnc  filled  the  boiler  with  water, 
which  defendant's  agent  probably  observed.  About  two  hours 
after  the  arrival  of  the  cn;;inc  defendant's  agents  closed  the 
station,  and  went  home,  and  no  watchman  was  left  on  the 
premises.  About  midnight  the  engine  was  moved  away  by 
steam.  Before  morning  the  station  was  discovered  to  be  on 
fire  at  the  end  nearest  to  the  place  where  the  engine  had  been, 
and  the  station,  together  with  plaintiff's  trunks,  were  destro>xd. 
There  was  no  evidence  that  defendant's  agents  Iiad  any  reason 
to  believe  that  the  station  was  endangered  by  the  engine's 
proximity  to  it  Hild^  that  no  negligence  on  the  part  of 
defendant  was  shown,  its  responsibility  being  that  of  a  ware- 
houseman for  hire,  and  not  that  of  a  common  carrier. 

In  HIack  v.  Ashle>'  (Mich.),  44  N.  W.  1 120,  it  was  held 
that  wliere  a  common  carrier  is  accustomed  to  ckliver  goods 
trans|>ortcd  by  it  to  a  warehouseman,  who  was  independent  of 
the  csirrier,  and  by  wliom  the  consignees  are  notified  of  the 
arri\'al  of  such  goods,  and  the  consignees  are  aware  of  the 
custom,  and  have  long  acquiesced  in  it,  the  liability  of  the 
carrier  ends  with  the  cfelivery  of  the  goods  to  the  w&rdiouse- 
man,  and  no  recover}'  can  be  had  against  the  carrier  for  their 
subsequent  destruction  by  fire. 

2.  It  has  been  held  in  some  cases  that  even  where  no 
notice  has  been  given  to  the  consignee  of  the  arrival  of  the 
goods,  the  company  upon  storing  the  goods  relieves  itself 
from  liability  as  a  common  carrier. 

In  Huder  v.  East  Tcnn.  &  Virg.  R.  R.  Co.  (Tennessee),  9 
Am.  &  Rng.  R.  R.  Cas.  249  (t  881),  it  was  held  that  the  lia- 
bility of  a  common  carrier  ceased  when  the  freight  was  de- 
posited in  a  ivarehouse,  and  was  not  intended  by  the  Act  of 
1870,  ch.  17  (Code,  i  1993),  requiring  the  company  to  give  a 
prescribed  notice  to  the  consignee. 
^  In  Kast  Tenn.  Virginia  &  Georgia  R.  Co.  tr.  Kelly  (Tenn.), 
17  L.  R.  A.  691  (1892),  it  was  held  that  a  railroad  company 
is  not  liable  as  a  common  carrier  for  goods  destroyed  by  fire 
after  they  are  unloaded  and  stored  in  its  depot,  although  the 
consignee  had  Repeatedly  called  for  them  and  been  told  that 
they  were  not  there. 
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In  Hillbrd  v,  Wilmington  &  Weldon  R.  R.  Co..  6  Jones 
(N.  C.)  34J,  it  was  held  that  where  an  article  was  carried  on  a 
railroad  and  the  consignee  Ihrcd  sixteen  mfles  from  the  road, 
and  no  agent  was  present  to  receive  it  at  the  depot  where  it 
was  to  be  <ldivcrad,  and  it  li-as  deposited  in  a  warehouse 
belonging  to  the  company,  the  company's  liabilit}'  ceased  as  a 
common  carrier,  and  it  was  only  bound  as  a  warehouseman 
for  ordinary  neglect. 

In  Neal  r.  Wilmington  &  Weldon  R.  R..  8  Jones  (N.  C) 
483,  it  was  held  that  where  goods  are  carried  on  a  railroad 
from  one  station  to  another,  if  the  owner  is  not  ready  to  receive 
them  at  their  destination,  the  duty  of  a  railroad  company  as  a 
carrier  is  discharged  by  putting  the  goods  in  the  warehouse 
of  the  company  without  gt\ing  notice  to  the  consignee  or 
owner,  who  lives  at  a  distance. 

3.  A  railroad  company  is  ordinarily  liable  as  a  common  car- 
rier for  the  loss  of  goods  by  fire  where  the  goods  have  reached 
their  destination,  but  have  not  been  unloaded  from  the  com- 
pany's cars. 

In  Dunham  v.  Boston  &  A.  R.  G>.,  46  Hun.  245,  it  waa 
held  that  a  railroad  company  is  liable  for  goods  destroyed  in 
its  cats  by  fire  on  the  night  after  their  arrival,  if  the  consignee, 
'  on  notice  of  their  arrival,  begins  to  remove  them, 
a  reasonable  number^  of  teams,  and  discontinnes  his 
labors  only  at  the  end  of  the  usual  working  hours  of  the  day. 

In  Bfissouri  hic.  Ry.  Co.  v.  China  Manufg.  Co.,  (Tex.)  14 
&  W.  78$,  79  Tex.  26,  cotton  was  destroyed  while  on  two 
cars  standing  on  a  side  track  near  a  compress.  It  did  not 
appear  what  effort  was  made  to  save  the  cars,  nor  what  precau- 
tions had  been  taken  lor  the  protection  of  cotton  m  cars  on 
the  side  track.  It  was  hejd  that  the  evklenoe  dkl  not  show 
that  the  foss  occurred  without  fiiult  on  the  part  of  the  carrier. 

In  Draper  v,  Delaware  &  H.  Canal  Co.,  33  N.  E.  131,  1 18 
N.  Y.  1 18»  a  railroad  company  reoehred  goods  for  transporta- 
tion, and  gave  a  bill  of  lading,  which  stated  that,  after  arriving 
at  their  deslinatkMi,  the  goods  should  be  hdd  under  the 
liabili^  of  a  warehouseman,  when  they  were  pbced  in  the 
storeroom,  or  were  to  be  taken  from  the  car  by  the  4 
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They  were  kept  in  a  freight  ear  for  several  days  after  reaching 
their  destination,  and  were  then  destroyed  by  fire.  Before  the 
fire  the  owner's  agent  had  been  wrongly  informed  that  they 
had  been  unloaded,  at  which  he  expressed  regret,  and  requested 
the  company  to  store  the  goods  for  a  few  days.  //M,  that 
the  company  was  not  liable  as  a  common  carrier. 

4.  Where  goods  have  been  delivered  to  a  railroad  company  in 
loaded  cars  to  be  transported  to  a  side  track  on  its  road,  Hiiere 
i\icy  are  to  be  unloaded  by  the  consignee,  the  company  is  not 
liable  as  a  common  carrier  for  the  destruction  of  the  cars  by 
fire  after  they  have  been  pbced  on  the  side  track  designated. 

In  Peoria  &  P.  U.  Ry.  Co.  v.  United  Sutes  Rolling-Stock 
Co.  (III.)  27  N.  E.  59  (1891).  it  was  held  that  where  a  railroad 
company  which  receives  loaded  cars  to  be  tranitported  to  a 
certain  side  track  on  iti  road,  there  to  be  unloaded  by  the  con- 
signee of  the  cargo,  and  then  to  be  transported  by  the  com- 
|Mny  to  its  yard,  b  not  liable  for  the  cars  as  a  common  carrier 
when  destroyed  by  fire  while  tiicy  arc  standing  on  the  side 
track  to  be  unloaded. 

IV. 
On  Conkectino  Lines. 

I.  In  the  United  States  a  carrier  is  not  ordinarily  liable  for 
a  loss  by  fire  occurring  on  the  line  of  a  connecting  oarrier. 

In  Halt.  &  Ohio  R.  R.  Co.  r.  Schumacher,  39  Md.  t68 
(1868),  the  court  dting  Rcdfield  on  Railways,  said:  "The 
general  rule  of  the  American  courts  b,  that  in  the  absence  of 
s|K*cial  contract,  the  rule  laid  down  in  thecarlkn'  English  cases,, 
tliat  the  carrier  is  only  liable  for  the  extent  of  his  own  route, 
and  for  the  safe  storage  and  delivery  to  the  next  carrier,  is  the 
more  just  and  reasonable  one.**  In  this  case  there  was  a  loss 
of  oil  b>'  leakage,  and  a  connecting  carrier  where  negligence 
caused  the  loss  was  held  liable. 

In  Phillips  V.  North  Carolina  R.  R.  Co.,  78  N.  Car.  294 
(1878),  it  was  held  that  in  the  absence  of  a  special  contract 
where  goods  are  delivered  to  railroad  company  for  transport 
tition,  though  worded  for  a  place  beyond  its  own  terminus,  the 
carrier  discharges  its  duty  by  safely  conveying  over  its  own 
road,  and  then  delivering  to  the  next  connectii^  carrier  in  the 
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direct  amd  usual  line  tou*ards  the  point  of  ultimate  < 
See  also  to  the  same  eflect:  Harris  r.  Ry.  Co.,  371 ;  Grover 
&  Bader  Co.  v.  Ry.  Co.,  ;o  Mo.  673 ;  McConndl  p.  R.  R.  Co., 
86  Va.  248  ;  Clyde  r.  Hubbard.  88  Fa.  358.  M>Tiell  v.  R.  R. 
Co.,  107  U.  S.  102,  and  numerous  other  cases  cited  in  Hiitcli* 
insofi  on  Carriers,  |  149  (2d  Ed.,  1891). 

2.  In  Virginia  the  carrier  is  liable,  unless  he  is  released 
finom  liability  in  writing  by  the  shipper. 

Code  of  Virginia  (i83;).  {  1295:  Prior  to  the  code  the 
liability  of  the  carrier  wa^i  limited  to  a  loss  occurring  on  its 
own  line,  unless  there  wa.<  an  express  contract  to  carry  the 
goods  to  their  ultimate  destination :  McConnell  v,  NofMlc  & 
West  R.  R.  Co.,  86  Va.  248  (1889). 

V. 
Act  op  God  or  Pubuc  Enemy. 
A  carrier  is  not  liable  for  the  loe»  oT  goods  by  fire,  where 
the  fire  was  caused  b)*  the  act  of  God  or  the  public  enemy : 
Hutchinson  on  Carrier's.  {{  170-a  and  203  (2d  Ed.)  1891. 

VI. 
Where  Cakrifji  15  Relieved  dv  Special  Contract. 

1.  A  carrier  may  stipulate  for  exemption  from  liability,  in 
case  the  goods  are  losit  or  injured  by  fire ;  and  if  he  does  so, 
the  measure  of  his  obligation  is  ordinaiy  diligence;  but  if  the 
fire  is  caused  by  his  negligence,  or  if  he  negligently  places  or 
leaves  the  goods  in  a  place  of  danger,  he  cannot,  by  such  a 
stipulation,  escape  liabilit}* :  Hutchinson  on  Carriers,  i  248-b, 
citing  Little  Rock,  etc.,  Ry.  Co.  v.  Daniels,  49  Aric  352 ; 
Rand  p.  Transportation  Co.,  59  N.  H.  363;  Louisville,  etc.,  R. 
Co.  9.  Manchester  Mills,  14S.  W.  Rep.  314;  McFaddcn  v. 
Railway  Co.,  92  Mo.  343.  See  also  to  the  same  eflect :  Voik 
Co.  p.  Ctatral  R.  R.  Co.,  3  Wall.  107  (186$). 

2.  In  Virginia  and  West  Virginia  the  value  of  the  goods 
shipped  may  be  fixed  in  the  bill  of  lading,  as  a  Umit  of  the 
liability  of  the  carrier  in  the  case  of  loss  through  its  nq^ligcnoe. 
It  is  otherwise  in  Ohio. 

In  Richmond  &  Danville  R.  R.  Co.  tr.  Fa}7ie,  86  Va.  481, 
(1890)  horses  were  shipped  under  a  bill  of  lading,  Cadag  the 
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value  of  eacb  horse  at  5 too.  The  court  held  that  the  shipper 
could  not  recover  more,  although  the  horses  were  injured  by 
the  railroad  company's  ncglig^ence.  Lewis,  P.  J^  said :  '*  When 
the  shi|iper  signs  a  bill  of  lading,  not  exempting  the  carrier  from 
liabitity  for  the  negligence  of  himself  or  his  servants,  but  limiting 
the  amount  in  which  the  carrier  shall  be  liable,  in  consideration 
of  the  goods  being  carried  at  reduced  rates,  such  a  contract 
fiiirly  entered  into,  is  valid  and  binding,  and  we  see  no  reason, 
when  its  terms  are  just  and  reasonable,  H  should  not  be.** 

In  Zoust  v,  Chesa.  &  Ohio  Ry.  Co.,  17  L.  R.  A.  1 16  (1S92), 
the  fiicts  were  similar,  and  the  court  reached  the  same  con- 
clusion. 

In  Hart  t\  Penns>'lvania  R.  R.  Co.,  112  U.  S.  331,  the 
carrier  assumed  liability  in  a  live  stock  contract  for  **  horses 
and  mules,  not  exceeding  $300  each."  The  court  held  that 
the  shi|iper  could  not  recover  an  amount  exceeding  $200  for 
each  of  the  five  horses  shipped,  although  it  appeared  that  they 
were  i-aluable  race  horses. 

In  Muser  c.  Holland,  etc.,  17  Blatchf.  410,  the  shipper  took 
a  receipt  exempting  the  company  from  loss  by  fire  and  finom 
liability  beyond  $5a  NM,  that  the  sh^iper  could  not  recover 
an  amount  in  excess  of  $50. 

3.  In  Ohio  the  carriizr.  is  liable  to  the  full  extent  of  the 
value  of  the  goods,  where  the  loss  has  occurred  througb  hb 
negligence,  although  there  is  a  limitation  on  the  value  of  the 
goods  in  the  bill  of  lading. 

In  United  States  Express  Co.  r.  Backman,  28  Ohio  St. 
144,  whisky  was  accepted  by  a  carrier,  and  the  value  stated 
in  the  bill  of  Uuling  was  $20  per  barrel. 

AsHDURN,  J.,  said :  **  This  company  cannot  sttpukite  against 
its  o^*n  negligence ;  such  a  stipulation  would  be  contrary  to 
public  policy.  But  in  all  other  respects  a  common  carrier 
may  limit  his  liability  in  case  of  loss  by  special  contract.  If 
the  defendant  lost  this  whisky  by  its  own  n^ligence,  it  can- 
not restrict  iu  liability  to  $20  a  barrel ;  if  as  may  be  admitted, 
it  was  advised  of  the  nature  and  value  of  the  article  to  be 
transported,  and  if  this  whisky  was,  in  (act,  worth  more  thaa 
$20  a  barrel  at  the  time.  W. 
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NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS. 


EXECUTORS  AKC   ADMIN'ISTILITORS. 

Ttiie  €f  cxeaiiar  to  ndcs  againsi  ivsiaiar, 

A  somewhat  remarkable  decision  was  arrived  at  in  Hoflfer's 
Estate,  etc.  156  Fa.  473,  which  wc  overlooked  at  the  time  but 
which  deser\-es  notice.  This  m-zs  an  appeal  by  the  guardian 
of  Thomas  Minors  from  the  decree  of  the  Orphans'  Court  sus- 
taining exceptions  to  the  report  of  the  auditor  of  the  account  of 
the  executor  of  Hofier,  deceased. 

The  auditor  had  refused  to  allow  credit  for  two  notes  made 
by  flcsedent  and  payable  to  accountant.  Both  notes  weie 
overdue  at  the  date  of  the  decedent's  death.  There  u*as  evidence 
that  the  notes  were  in  possession  of  accountant's  wife  imme- 
diately after  decedent's  death,  and  were  handed  over  by  her 
to  accountant. 

Exceptions  to  the  auditor's  report  were  sustained  by  the 
court  (McPherson,  J.,  delivering  the  opinion)  on  the  ground 
that  an  executor,  who  is  the  payee  of  the  note  of  his  decedent, 
which  b  overdue  at  .the  time  of  the  dececknt's  death,  must 
show  dearly  that  he  held  the  note  by  a  title  hostile  to  that 
of  decedent,  which  he  may  do  by  showing  that  the  note  was 
in  the  custody  of  his  wife  immediately  after  the  decedent's 
death. 

This  decision,  which  was  accepted  without  comment  by  the 
Supreme  Court,  practically  amounts  to  this,  that,  although 
iiraud  is  never  assumed  but  must  be  proved,  an  executor  holci- 
ing  notes  of  a  testator  is  Resumed  to  have  stcUm  Atm  utUtu 
he  can  prove  that  he  was  the  hoider  at  the  time  if  the  death. 
That  he  was  once  the  holder  the  paper  proves,  but  payment 
and  subsequent  theft  are  presumed  though  liable  to  be  dif- 
pcDved. 

When  we  turn  to  the  authority  on  which  this  remarkable 
s6 
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deduction  is  founded  we  find  it  was  the  case  of  a  note  signed 
by  a  marksman,  not  u-itncssed  and,  therefore,  without  any 
outward  sign  of  inward  validity,  moreover  its  existence  was 
wholly  inconsistent  with  proof  of  the  holder's  admissions 
that  he  was  not  a  creditor.    (McMahon's  Est.,  13?  Pa.  179.) 

We  have  qbite  enough  instances  of  inverted  reasoning 
u*ithout  adding  more  to  the  list,  even  though  it  may  be  but 
a  single  dictum.  That  it  could  have  entered  into  the  mind 
of  the  most  suspicious  to  suggest  such  an  argument  is  bad 
enough;  to  have  it  accepted  by  a  court  is  serious  and  deserves 
notice. 


RECENT  CORPORATION  CASES. 

In  150  U.  S.  371,  there  is  reported  a  most  interesting 
decision  upon  the  limits  of  the  doctrine  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  ^Mymcnt  of  debts. 
Our  readers  will  remember  that  in  the  American  Iw\w  Register 
AND  Review  for  Fcbruar>%  1893  (32  Am.  L.  R.  &  Rc\'.  175), 
wc  published  an  editorial  reiicw  of  some  of  the  more  important 
decisions  of  the  Federal  Courts  which  bear  upon  this  question. 
In  view  of  such  considerations  as  must  suggest  themselves  to 
every  careful  reader  of  these  judiclil  utterances,  we  ventured 
to  give  our  adherence  to  the  opinion  that  the  attributes  of  a 
trust  fund  are  in  many  respects  wanting  in  the  case  of  dipital 
stock,  and  that  the  use  of  the  term  is  not  only  not  helpful, 
but  actually  misleading.  A  fropos  of  these  comments  (which 
included  a  resume  of  an  article  on  this  subject  from  the  pen  of 
R.  C.  McMuRTRiE,  Esq.),  it  is  interesting  to  examine  the  de- 
cision alwve  referred  to,  Hollins  v,  Brierfield  Coal  &  Iron  Co. 
In  this  case  a  trustee  of  a  corporate  mortgage  had  instituted 
proceedings  thereunder  which  resulted  in  a  decree  for  the 
foreclosure  of  the  mortgage  deed  and  a  sale  of  the  property. 
Sometime  after  the  commencement  of  this  suit,  but  before  the 
decree,  Hollins  and  others  filed  a  bill  in  the  same  court, 
making  the  corporation,  the  trustee,  and  sundry  stock  and 
bond-holders,  parties  defendant.  The  plaintiff  were  unsecured 
creditors  of  the  company,  whose  claims  had  accrued  several 
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years  after  the  issue  of  the  mortgage  bonds ;  and,  after  stating 
their  claims,  thc>'  alleged  that  the  mortgage  conveyance  was 
absolutely  void,  and  that  a  large  amount  was  still  due  on  the 
stock.  They  prayed  for  the  appointment  of  a  receiver  and  for 
the  sale  of  the  propert>'  in  Kati^Cictton  of  thetr  claims,  and  they 
asked  tliat  the  receiver  be  given  authorit)'  to  collect  the  unpaid 
stock  subscriptions!  for  their  benefit.  They  alleged  the  pend- 
ency of  the  trustee's  suit,  but  did  not  ask  to  intervene.  The 
bill  was  dismissed  upon  the  merits.  Upon  appeal,  the  Supreme 
G>urt,  in  an  interesting  opinion  by  Mr.  Justice  Brewer, 
sustained  the  decisk>n  of  the  court  below  in  dbmissing  the  bill, 
but  decided  that  it  should  have  been  dismissed,  not  upon  the 
merits,  but  for  want  of  jurisdiction.  Mr.  Justice  Brown  and 
Mr.  Justice  Jackson  dissented,  but  gave  no  reasons  for  their 
dissent.  Mr.  Alexander  T.  London,  for  the  appdlantSp. 
strenuously  contended  that  unsecured  creditors  of  a  corpora- 
tion have  a  right  to  proceed  in  equity,  without  first  reducing 
their  claims  to  judgment  at  law.  He  relied  upon  the  general 
principk:  recognized  in  Case  r.  Beauregard  (loi  U.  S.  688), 
that  whenever  a  creditor  has  a  trust  in  his  fiivor  or  a  lien  upon 
property  for  a  debt  due  him,  he  may  go  into  equity  without 
exhausting  his  legal  remedies.  He  then  cbumed  the  benefit  of 
the  many  decisions  to  the  eflect  that  the  capital  stock  of  a 
corporation  is  a  trust  fund  for  the  benefit  of  creditors  and 
insisted  that  it  is  a  necessary  conclusion  from  these  piemtses 
that  a  corporate  creditor,  without  judgment,  may  come  into  a 
court  of  equity  upon  the  insolvency  of  the  corporation  to 
protect  .the  trust  fund  and  to  enforce  his  lien.  He  also  cited 
expressions  of  judicial  opinion  that  such  a  course  is  in  strict 
accordance  with  principle  and  quoted  the  language  of  Mr. 
Chief  Justkre  Waite  in  Ttny  r.  AnderKm  (95  U.  S  628). 

The  argument  upon  these  grounds  is  conceived  to  be  fonn- 
ally  valkl,  and  the  conclusion  follovi-s  from  the  premises  as  a 
matter  of  fogical  necessit)*.  As  the  conclusion,  however,  was 
too  preposterous  to  be  accepted,  and  since  the  major  premise 
contained  a  statement  of  kiw  which  was  indisputable,  the  couit 
was  compelled  either  to  deny  the  valklity  of  the  syllogism  a- 
a  mode  of  inference  or  else  to  deny  a  distincthre  attribute  c 
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trust  fund  to  the  ca|)ital  stock  of  a  corporation.  Fortunately 
the  court  adopted  the  latter  alternative,  as  ai)pcars  from  the 
following  quotation: — ^" While  it  is  true  language  has  been 
frequently,  used  to  the  eflect  tliat  the  assets  of  a  corporation 
are  a  trust  fund,  held  by  a  corporation  for  the  benefit  of  credi- 
tors, this  has  not  been  to  convey  tlic  idea  tliat  there  is  a  direct 
and  express  trust  attaclied  to  the  property.  As  said  in 
2  Pomeroy's  Equity  Jurisprudence,  {  1046,  they  *  are  not  in 
any  true  and  complete  sense  trusts,  and  can  only  be  called  so 
by  way  of  analogy  or  metaphor.* " 

In  other  words,  this  decision  dctiies  the  necessary  validity 
of  deductive  arguments  based  upon  the  postulate  of  the  trust 
fund.  In  a  science  where  analogy  is  out  of  place  and  meta- 
phor is  mbleading,  such  a  decision  is  in  eflect  a  judicial  de- 
claration that  the  so  called  trust  fund  is  not  a  trust  fund  at  all. 


LANDLORD  AND  TENANT  LAW. 

In  the  case  of  Shermer  v.  Paciello,  34  W.  N.  C.  p.  252,  the 
Supreme  Court  of  Pennsylvania  passed  upon  the  important 
question  of  the  right  of  a  sub-tenant  to  resist  proceedings  in 
ejectment  instituted  by  virtue  of  an  autliority  contained  in  the 
lease — the  lease  containing  a  prohibition  against  sub-letting. 
It  appeared  that  the  plaintiff*  let  certain  premises  to  the  defen- 
dant in  August,  1893.  In  October,  1893,  the  defendant  called 
at  the  office  of  the  plaintiflf's  agent,  handed  him  the  keys,  and 
said  that  he  had  moved.  When  the  agent  went  upon  the 
premises,  he  found  Banner  Herman  in  possession  of  a  part  of 
the  building  and  conducting  a  dry  goods  business  for  himself. 
The  lessor's  agent,  for  the  purpose  of  obtaining  possession,  left 
on  the  premises  a  notice  to  the  defendant,  the  original  lessor, 
to  give  security  within  five  days  for  three  months'  rent  or 
deliver  possession.  The  notice  fell  into  the  hands  of  Herman, 
who  tendered  the  security,  which  was  refused,  ancLjudgment 
in  ejectment  was  entered.  Herman  had  been  a  sub-tenant  for 
some  months,  but  of  this  neither  the  plaintiff  or  his  agent  had 
any  knowledge. 

The  question  presented  was  to  ( i)  the  right  of  the  sub-tenant 
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to  resist  the  proceeding  in  ejectment  instituted  by  virtue  of 
the  lease,  and  (2)  the  right  to  enter  security  under  the  Act  of 
March  25,  1825,  where  the  lessee  has  waived  his  righU  under 
that  act.  In  the  lower  court,  on  the  authority  of  the  case  of 
Grider  r.  Mclnt>'rc,  6  Phila.  1 1 2,  judgment  was  given  in  £ivor 
of  the  sub-tenant,  who  had  obtained  a  rule  to  open  the  judg- 
ment in  ejectment  entered  upon  the  authority  of  the  lease.  In 
the  Supreme  Court,  in  the  opinion  of  Mr.  Justice  Fell,  it  was 
declared  that  the  sub-tenant  had  no  standing  as  against  the 
landlord  under  the  circumstances  of  the  case,  unless  he  had 
acquired  some  right,  and  judgment  was  given  accordingly  for 
the  plaintifll 

As  early  as  the  case  of  Row  r.  Riggs,  Bos.  &  Pul.  330,  Mans- 
field, C.  J.,  declared:  **I  ne\'er  understood  that  it  was  necessary 
for  a  landlord  to  give  notice  to  anyone  but  his  own  tenant.  If 
possession  be  not  delivered  up  after  said  notice,  the  landlord 
may  take  a  verdict  against  his  own  tenant  and  sue  at  execu- 
tion, upon  which  the  sheriff  will  turn  the  under-tenants  out  of 
possession.'*  In  Pennsylvania,  however,  the  courts  have  occa- 
sionally looked  with  a  kindly  e>'e  upon  the  rights  of  sub- 
tenants in  possession,  as  is  vxrry  fully  brought  out  in  the 
interesting  note  of  Judge  Arnold  to  the  prindpal  case. 

In  Grider  f.  Mclnt)-re,  ste/ra,  upon  which  the  lower  court 
rdicd  in  reaching  a  decision  in  the  principal  case,  it  appeared 
that  upon  a  demand  for  securit}"  for  the  payment  of  the  rent 
the  original  tenant  surrendered  the  premises  before  the  expira- 
tion of  the  lease,  having  previously  sub-let  them  to  the  plaintiff 
for  a  period  which  had  not  yet  expired.  The  sub-tenant  ten- 
dered security,  as  required  by  the  act,  which  was  refused  by 
the  landlord  It  was  held  that  the  original  tenant  could  not 
waive  any  legal  right  to  the  prejudice  of  the  sub-tenant;  citing 
the  case  of  Pleasant  f'.  Benson,  14  E.  234,  and  Brown  v,  But- 
ler, 17  Leg.  Int  148,  a  sub-tenant  was  held  to  have  the  right 
to  protection  in  the  exercise  of  his  privilege  under  the  Act  of 
1825,  and  the  landk>rd  could  not  complain,  because  his  rent 
IS  secured,  and  the  object  for  which  the  act  was  passed  was 
attained,  even  by  the  act  of  a  party  who,  although  a  stranger 
to  tile  landlord,  had  contracted  with  his  tenant  and  thus 
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entitled  himself  to  legal  protectioii  as  against  the  unauthoriied 
acts  of  the  original  lessee.  Grider  v,  Mclntyie  is  certainly 
ovxmiled  by  the  decision  of  Shcrmcr  v,  Piacicllo,  and  the  pro- 
feisioo  and  public  should  be  veiy  thankful  that  such  an  impor- 
tant question  of  landlord  and  tenant  law  has  been  dcddod  in 
•such  a-satltfactoiy  manmA*.  It  had  always  been  popularly 
suppoaed  that  the  sub-tenant,  when  unrecognised,  had  d»o- 
lutcly  no  status  as  against  the  landlord,  and  real  estate  agents 
had  constantly  proceeded  upon  ^e  basis  of  the  doctrine 
enunciated  ia  Shenner  r.  FiMidlo. 
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The  Political   I'XOSomy  of  Natural  L.\\v.     By   Hcxry 
Wood.     Boston:  Lcc  &  Shcpard,  Publishers,  1894. 

It  b  not  the  function  of  a  law  magazine  to  review  economic 
literature.  Natural  law  is  not  a  subject  with  which  the  lawyer 
deals,  and  yet,  since  we  have  taken  the  trouble  to  read  this 
book,  and  since  we  know  several  members  of  the  bar  who  are 
more  or  less  interested  in  economic  subjects,  we  desire  to  say 
that  it  is  the  worst  of  a  very  bad  lot  that  shall  be  nameless. 
The  writer  seems  to  be  imbued  with  one  idea,  and  one  idea 
only,  and  that  is,  that  natural  law  must  never  be  interfered  with 
under  any  circumstances  and  conditions.  Individual  lines  of 
action  "  are  often  inharmonious  and  contrary,  while  the  opera- 
tions of  natural  law  are  consistent  and  harmonious."  ^Vhat 
this  natural  law  is  about  which  Mr.  Wood  talked  so  fluently 
we  do  not  know,  and  we  have  a  suspicion  the  author  does  not 
know,  cither.  For  instance,  what  does  he  mean  by  this:  "  Its 
difierent  factors  may  modi^-  or  counteract,  but  never  oppose 
each  other,  for  truth  cannot  be  in  opposition  to  truth.  Its  . 
only  warfare  is  with  error,  and  its  complete  victory  b  simply  a 
questk>n  of  time."  Or,  again,  what  is  meant  by, "  Natural  bw, 
being  normal,  is  truthful  ;*'  or,  of  the  natural  law  in  the  econ- 
omic realm  "  as  one  of  the  many  subdivisions  of  the  universal 
natural  law  or  the  grand  unity  of  truth."  Shade  of  Sir  Henry 
Maine!  Would  that  that  author,  when  he  wrote  the  histor>'  of 
the  ideas  which,  during  the  diflcrent  stages  of  the  world's 
development,  have  gathered  around  the  idea  of  the  word 
**  natural,"  could  have  seen  this  curious  conglamoratkm  and 
•  mixture  of  ideas,  which,  revolving  in  the  mind  of  Mr.  Wood, 
came  to  light  in  these  pages. 

Wc  speak  thus  harshly  of  this  work,  which  we  would  other* 
wise  ignor,  for  the  following  reasons :  The  science  of  political 
economy  or  economics  b  a  noble  science— as  noUe.  perhaps. 
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as  the  science  of  law,  and  certainly  requiring  just  as  deep 
research,  just  as  efficient  study,  and  jusit  as  dear  a  mind. 
Suii|M>sc  that,  to-day,  there  should  be  written  a  u'ork  on  the 
law  of  contracts,  which,  disregarding  all  the  decisions  of  the 
court,  all  that  had  ever  been  written  or  said,  produced  a  work 
that  one  who  had  never  studied  law  would  write,  would  it  not 
then  be  the  duty  of  every  man  who  cared  for  the  science  of  law 
to  condemn  that  book  ?  The  book  and  the  writer  would  be 
masquerading  under  a  title  which  they  had  no  right  to.  Now, 
this  sort  of  thing  is  what  ^*e  believe  only  ha|ipens  too  fre- 
quently in  political  economy  or  economics.  Men  entirely 
unfamiliar  with  tlie  literature  of  the  subject,  or  who  have 
never  taken  the  trouble  to  examine  the  facts  of  the  actual 
world,  write  out  their  own  ideas,  or  what  they  arc  pleased  to 
call  ideas,  gathered  with  little  trouble  and  less  thought,  and 
label  the  whole  "Political  Kconomy'*  or  "Economics,"  or 
tome  title  by  which  the  innocent  reader  will  be  deluded  into 
thinking  that  the  autlior  is  a  student  of  the  subject.  This  we 
do  not  consider  as  fair.  It  would  not  be  fair  in  law,  and  it 
is  not  fair  in  economics.  It  b  not  fair  to  the  m'en  who  are 
s|)ending  their  lives  trying  to  make  the  economic  and  social 
laws  plain.  Such  a  book  as  this  tends  to  throw  ridicule  around 
the  valuable  labors  of  others.  Publishers  like  the  ones  whose 
names  are  on  this  work  should  regret  tliat  it  is  there. 

W.D.  L. 


Cases  of  G>KSTiTuno!fAL  Law.  Part  I.  With  Notes  by 
James  Bradley  Tiiaybr.  LL.D.,  Weld  Professor  of  Law 
at  Harvard  University.  Cambridge :  Charles  W.  Sever, 
1894. 

This  work  is  the  first  part  of  a  collection  of  cases  on  Con- 
stitutional Law  which  have  been  looked  forward  to  for  some 
time  by  those  of  the  profession  interested  in  that  subject.  The 
high  position  of  the  writer  gave  promise  of  a  valuable  work, 
and  the  result,  so  far,  more  than  comes  up  to  our  expectations. 

Case  books  from  the  Harvard  Law  School  have  become 
so  familiar  to  members  of  the  profession,  that  it  is  almost 
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unnccc9^sary  to  describe  their  character.  The  present  colloc- 
tk>n  opens  with  some  preliminary  quoUtions  on  government 
taken  from  Aristotle.  Montcsqusui,  Holbnd,  Iltackstone,  etc. 
Tlie  principal  I*!ngli.4h  decisions  on  prerogative  of  the  crown 
arc  given ;  but  the  most  interesting  cases  in  the  volume  are 
those  which  illustrate  the  rise  of  that  peculiar  "American  doc- 
trine **  of  Constitutional  Lnw,  the  flower  of  the  judiciary  to 
declare  an  Act  of  the  Legislature  contrary  to  the  Constitution 
void.  The  cases  of  Rut^^crs  v,  Waddington  and  Trevett  v, 
Wecden  will  al\va>'s  have  a  lasting  interest  fcir  the  student  of 
this  subject.  Tlie  first  of  thc.<H:  is  reprinted  from  a  pamphlet 
of  Mr.  Hcnr>'  I).  Dawson,  published  in  1866.  The  court  did 
not  really  assert,  though  they  implied,  that  they  had  the  power 
to  set  aside  a  .statute  as  being  contrary  to  the  Constitution. 
Kcw  York  had  pa.4.sed  an  act  which,  in  terms,  would  have  per- 
mitted one,  who,  during  the  Re\-olutionary  War,  had  had  his 
premisses  occupied  by  fordgn  troops,  to  bring  a  suit  in  trespass 
against  such  person.  The  court  thought  that  to  apply  the 
statute  so  as  to  cover  such  a  case,  after  the  treaty  of  peace 
between  the  United  States  and  Great  Britain,  was  to  imply 
that  the  Legislature  of  the  State  of  New  York  desired  to  set 
aside  the  law  of  nations,  an  implication  which  the  court  refused 
to  make.  '*  Whoever,  then,"  they  say,  '*  is  clearly  exempted 
from  the  operation  of  this  statute  b>'  the  law  of  nations,  this 
court  must  take  it  for  granted,  could  never  have  been  intended 
to  be  comprehended  \rithin  it  by  the  Legislature  .  .  /'  This 
xxry  moderate  dedsion  seems  to  have  aroused  public  feeling 
to  such  an  extent  that  a  mass  meeting  was  held,  which  issued 
an  address,  parts  of  which  read  strangely  to  us  after  a  hundred 
years  of  experience  of  State  Ijegislatures,  on  the  one  hand, 
trampling  on  the  rights  of  individuab,  and  courts  of  justice 
on  the  other,  standing  betAveen  the  individual  and  the  arbitrary 
action  of  the  State.  The  quotation  from  the  address  runs  as 
follows : 

"  From  what  has  been  said,  we  think  that  no  one  can  doubt 
the  meaning  of  the  law.  It  remains  to  inquire  whether  a  court 
of  judicature  can  consistently,  with  our  Constitution  and  laws» 
AiQudge  contrary  to  the  plan  and  obvious  meaning  of  a  statute. 
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That  the  mayort'  courtu  h.ii'c  done  so  in  thw  ci.sc  in  nianiTc5t 
from  the  forc$;oin};  remarks.  That  there  should  be  a  |)o\vcr 
vested  in  courts  of  judicature,  whereby  they  mi;;ht  control  the 
supreme  lc*^slative  pou'er,  we  think  is  absurd  in  itself.  Si/cA 
/kKtvr  ift  eofirts  u*o9iM  he  dcstntcthH:  </  liht'rtjf  and  rau^r  all 
security  cf  /property.  The  design  of  courts  of  justice  in  our 
([oxxmrnent,  from  the  very  nature  of  thdr  institution,  is  to 
declare  laws,  not  to  alter  them.  \\1icne\*er  the}*  depart  from 
this  desi{;n  of  thetr  institution,  the>'  confound  lepslative  and 
judicial  powers.  The  laws  govern  where  a  government  is  free* 
and  every  citizen  knows  what  remedy  the  law  gix-es  him  for 
e\'cr>'  injury.  But  this  cannot  be  the  case  where  courts,  if  they 
deem  a  kiw  unreasonable,  may  set  it  aside.  Herei  however 
plainly  the  law  may  be  in  his  favor,  he  cannot  be  certain  of 
redress  until  he  has  the  opinion  of  the  court.**  At  the  .same 
time,  the  House  of  Assembly  resolved,  "  That  the  judgment 
aforesaid  is,  in  its  tendenc>',  subversix-e  of  all  law  and  good 
order,  and  leads  directly  to  anarchy  and  confusion ;  because,  if 
a  court  iastituted  for  the  benefit  and  government  of  a  coqM>ra- 
tinn  may  take  upon  them  to  dispense  with  and  act  in  direct 
violation  of  a  plain  and  kno\i7i  law  of  the  State,  all  other  courts, 
either  superior  or  inferior,  may  do  the  like ;  and  therewith  u-ill 
end  all  our  dear  bought  rights  and  privileges,  and  legislatures 
become  useless." 

In  the  report  of  Trei'ctt  xk  Weeden.  we  regret  that  the 
argument  of  Mr.  Varum  was  omitted.  Mr.  Varum*s  speech 
would  have  added  a  great  deal  to  the  value  of  the  report 
of  the  case,  as  it  places  in  extenso  the  reasons  on  which 
the  judges  probably  reached  their  decision.  There  Is  no 
oi)inion  of  the  court,  but  Prof.  Thayer  has  printed  the  i>q)ly 
of  the  judges  to  the  General  Assembly  when  they  were 
summoned  before  them  to  explain  why  they  had  declared 
an  act  of  the  Assembly  void. 

In  this  part  of  the  work  Prof.  Thayer  has  used  freely 
the  material  collected  by  the  late  Bri.nton  Coxb,  Esq.,  of 
Philadelphia,  and  printed  in  his  posthumous  work  on  "  Judi- 
cial Power  and  Unconstitutional  Legislation."  which  we  had 
such  pleasure  in  reviewing  at  length  on  page  76  of  the  current 
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volume  of  the  American  Law  Register  and  Re\'IEU\  Some 
oC  the  moot  interesting  parts  of  Mr.  Coxe*s  work  are  thus 
preserved  with  full  permission  of  Mr.  G>xe*s  editor,  Wiluam 
Id.  Meig8«  Esq..  in  a  place  where  they  uill  be  apt  to  reach  a 
larger  class  of  readers.  There  are  icw  more*interesting  things 
in  the  whole  work,  than  the  report  of  the  case  which  came 
before  the  Hanscatic  Court  of  Upper  Appeal  at  Lubeck.  in 
which  that  court  decided  that  even  when  constitutional  pro- 
visions do  not  exist,  prohibiting  an  official  attesting,  the  legal 
validity  of  ordinances  of  the  sovereign,  which  have  not  been 
authenticated  in  due  form,  the  judge  has,  according  to  general 
Iqval  principles,  both  the  authority  and  the  duty  of  refusing  to 
9pp\y  an  ordinance  of  the  so\-erdgn  which,  while  its  provisions 
are  those  of  a  law,  has  not  been  enacted  according  to  theforms 
prescribed  for  making  law  by  the  GMistitution  of  the  land. 
This  dedsson  has  since  been  o\*crruled,  but  it  is  interesting  as 
the  only  modem  example  of  a  dvil  law  court  attempting  to 
hold  the  government  to  the  proiisions  of  a  written  Consti- 
tution. On  page  149  to  154  inclusive  and  in  other  parts  of 
the  work  the  author  has  reprinted  the  major  portions  of  his 
article  in  the  Harvard  Law  Rcvioif  on  the  "Origin  and  Scope 
of  the  American  Doctrine  of  Constitutional  Law." 

The  report  of  the  case  of  Fletcher  r.  Peck,  as  an  illustm- 
tion  of  the  power  of  the  courts  to  set  aside  unconstitutional 
legislation,  leads  us  to  mention  one  apparent  difficulty  in  this 
system  of  reporting  cases  iUustrati%'e  of  the  different  branches 
of  a  subject  Fletcher  r.  Peck,  while  it  is  an  excellent  iUus- 
'  tfation  of  how  the  couru  of  the  United  States  can  dedare  an 
act  of  the  State  contrary  to  the  Federal  Constitutkxi  void,  has 
its  chief  importance  not  in  that  iact,  but  in  the  (act  that  it  is  a 
case  where  the  Supreme  Court  first  declared  that  a  gruit  of 
land  was  a  contract  which  the  State  couM  not  impair.  The 
dedsioo  in  thb  last  respect  was  fraught  with  consequences 
which  are  still  being  w-orked  out.  It  is  a  matter  of  specula- 
tkm,  for  instance*  whether  the  Dartmouth  College  Case  wouki 
have  been  placed  upon  the  ground  that  the  Act  altering  the 
'  violateda  contract,  and  not  00  the  ground  that  il  ooo- 
I  propef^.  had  the  opinion  in  Fklchcr  v.  Feck 
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been  written.  And  it  is  an  interesting  query  whether  had  the 
court  considered  the  Act  of  Ne%v  Hamphirc  in  that  case  noth- 
ing more  than  the  cbnfiscation  of  property,  whether  they  would 
have  affirmed  the  decision  of  the  State  Court,  or  held  that  an 
tx  past  facto  law  could  apply  to  a  civil  as  well  as  to  a  criminal 
case.  However  this  may  be,  it  will  be  interesting  to  see  what 
Prof.  Thayer  will  do  when  he  comes  to  publish  cases  illustrative 
of  that  clause  in  tlie  Constitution  -which  prohibits  a  State  from 
passing  laws  impairing  the  obligation  of  contracts.  Well,  he 
will  omit  Fletcher  r.  Peck  ?  | 

In  a  subject  like  Constitutional  Law  the  same  case  may  , 

be  of  great  importance,  not  only  in  one.  but  in  two  or  more 
branches  of  the  subject.     Space  prohibiti  that  the  cases  ' 

should  be  republished  in  every  connection.     Reference*  to  a  i 

case  which  was  impi>rtant  in  one  connection,  which  liad  been  , 

reported  in  another,  might  be  valuable,  but  the  report  of  the 
ca««e  having  been  written  from  the  .standpoint  tliat  the  case  ia 
to  illustrate  the  development  of  a  particular  principle  of  law.  the 
report  naturally  brings  out  the  parts  of  the  case  and  the  parts 
of  the  opinion  dealing  with  that  principle,  and,  therefore,  the 
report  may  not  be  suited  as  an  illustration  of  the  development 
of  other  principles.  Prof.  Thayer  has  prepared  himself  for 
getting  around  this  difficulty  by  printing  the  opinion  of  the 
court  in  such  cases  as  Fl«:tcher  v.  Peck,  in  full.  Why,  how- 
ever, he  omitted  the  opinion  of  Mr.  Justice  Johnson,  in  that 
case,  vi-e  do  not  know.  Will  not  that  opinion  be  imix>rtant 
when  he  comes  to  discuss  the  meaning  of  ex  post  facto  laws, 
or  whether  a  law  can  be  declared  void  because  against  the 
spirit  of  the  Constitution?  In  fact,  we  note  that  all  the  cases 
on  the  subject  of  the  power  of  the  court  to  set  aside  acts  for 
their  unconstitutionalty  seems  to  omit  those  opinions,  like  Mr. 
Justice  Johnson  in  Metcher  r.  Peck,  which  would  set  a.Hide  the 
Act  of  the  l«e«:i.slature,  not  because  it  was  contrary  to  any  ex- 
press clause  in  the  written  Constitution,  but  because  it  was  not 
tu  be  presumed  that  the  Legislature  had  been  granted  power  Xo 
pass  such  Acts.  For  instance,  the  case  of  Trustee  of  the  Uni- 
versity r.  Foy,  and  the  opinion  of  Mr.  Justice  Chase  in  Calder 
V,  Bull  has  been  entirely  omitted    It  is  true  that  the  ideas  rep- 
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resented  m  these  cases,  and  in  the  opinion  of  Mr.  Justice 
Johnson  did  not  at  the  time  develop  into  principles  of  Consti- 
tutional Law,  but  to-day  such  members  of  the  Supreme  Court 
as  Mr.  Justice  Brewer  are  reverting  tp  the  ideas  of  Chase  afid 
Johnson  and  Mr.  Hay^vood,  counsel,  in  the  case  of  the 
Trustees  of  the  University  v,  Foy  above  mentioned,  and  basing 
their  opinions  on  Constitutional  matters  on  lines  of  reasoning 
suggested  by  these  old  cases  and  opinions.  (See  Americak 
Law  Register  and  Review,  Vol.  32,  971). 

Even  peculiar  doctrines  of  constitutional  law,  though  never 
again  taken  up  by  the  members  of  the  profession  and  of 
the  present  Supreme  Court,  are  sometimes  interesting  and 
instructive.  We  presume,  however,  that  to  insert  all  the 
ideas  on  Coantitutional  Law,  as  well  as  those  which  come 
to  naught,  as  those  which  developed  and  became  imbedded 
as  part  of  the  fundamental  principles  of  the  subject,  would 
hax'e  unduly  increased  the  size  of  the  work. 

The  volume  before  us  is  the  first  instalment  of  what  is 
evidently  a  work  of  permanent  value,  to  which  vnW  turn 
all  studdnts  of  Constitutional  Law,  as  well  those  students  of 
twenty-five  years  hence,  as  those  of  to-day.  If  the  lemaining 
parts  of  this  work  attain,  as  they  doubtless  w-iQ,  the  high  stan- 
dard of  the  first  part,  the  profession  will  owe  another  debt  of 
gratitude  to  the  Univiersity  in  Massachusetts. 

W.  D.  L. 


A  Treatise  on  the  Law  of  Partnership.  By  Theophilus 
Parsons,  LL.D.  Fourth  Edition.  Revised  and  Enlarged 
Joseph  Henry  Bbale,  Jr.  Boston:  Little,  Brown  ft  Co.^ 
i«93. 

It  has  been  fifteen  years  since  the  third  edition  of  Professor 
Parson's  work  made  its  appearance.  It  b  to  Mr.  Beale 
(Assistant  Professor  of  Law  at  Harvard)  that  we  6we  the 
preMnt  revisk>n  and  enlargement  of  the  **  Partnership.*'  The 
Editor  has  done  his  work  wclL  In  the  first  place,  he  has 
added  a  chapter  upon  a  subject  which  hat  seen  much  devek)p> 
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mcnt  and  undergone  important  changes  since  the  previous 

publication  of  the  work — that  of  business  combinations  and 

'*  trusts.**    The  question  is  treated  very  clearly,  though  briefly, 

finding  a  place  in  the  work  from  its  relation  to  partnership  law 

rather  than  for  the  purpose  of  discussing  its  depths,  interesting 

and  important  though  they  undoubtedly  are.    This  chapter 

first  describes  a  few  of  tlie  present  more  important  "  trusts,** 

and  shows  the  objects  of  their  custom  and  their  nature  legally 

considered.    The  question  of  illegality  m  then  taken  up,  and,  as 

regards  the  cases  to  which  corporations  are  parties,  a  dbtinc- 

tion  drawn  between  the  violation  of,  or  departure  from,  charter 

rights,  and  the  more  interesting  and  less  well-defined  ground  of 

**  public  policy.**  A  lut  of  the  various  State  *'  antr-trust "  acts  is 

added  in  a  note  and  a  brief  mention  of  the  extent  to  which  they  | 

haix  gone.  | 

The  editor  remarks  in  hb  preface  that  "  much  of  the  discus- 
sion in  the  firrt  and  fifth  chapters  **  (of  the  previous  edition) 
"  was  rendered  unnecessary  by  Cox  v.  Hickman.*'  The  mercan- 
tile conception  has,  he  says,  become  the  legal  conception  as 
well.  On  page  41,  chap.  5,  the  partnership  character  is  dis* 
cussed. 

Mr.  Bcale  has  not  hesitated  to  make  liberal  use  of  his  office 
as  regards  the  treatment  of  the  notes.  We  find,  however,  that 
the  changes  are  improvements,  and  such  is  surely  the  provmce 
of  the  editor. 

A  useful  appendix  of  forms  for  partnership  agreements  (and 
disagreements)  is  added.  The  book  has  throughout  been 
divided  mto  sections,  following  the  present  almost  universal 
custom.  Text  books  are  usually  consulted,  not  read  con* 
tinuously,  and  some  sort  of  heading  to  the  various  subjects 
are  necessary.  W.  S.  E. 
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THE  COMMERCIAL  BASIS  FOR  RAILWAY 
RECKIVERSHIPS. 


By  THOMAS  L.  GRSsxa. 


During  the  year  1S93  there  were  placed  in  the  hands  of 
receivers  76  railway  companies,  small  and  large,  owning 
29,380  miles  of  line  and  representing  stocks  and  bonds  to  the 
amount  of  $1,754,806,000,  being  one-sixth  of  the  railway 
mileage  and  one-sixth  of  the  railway  capital  of  the  country. 
These  figures  of  capitalization  do  not  include  car  trust  notes, 
floatmg  dd>ts  or  other  liabilities,  which  would  add  considerably 
to  the  total.  At  present  about  one-fourth  of  the  entire  railway 
mileage  of  the  country  is  being  operated  by  these  offioers  of 
the  courts. 

These  large  figures  suggest  at  once  the  importance  which 
tiie  question  of  railway  receiverships  has  assumed  of  late 
through  the  nubility  of  railway  companies  to  meet  thdr  obliga- 
tions. The  practice  of  operating  insolvent  railways  through 
court  officers  appointed  for  the  purpose  is  not  yet  definitely 
settled  either  as  to  the  methods  of  working  or  as  to  the  legal 
docti«es  involved,  the  whole  matter  being  yd  2a  a  state 
of  evolutMML  It  IS  the  boast  of  our  bw  that  il  changes  to 
I  the  changing  dfmands  of  commerce,  as  busMMsa  becomes 
oonplex  and  the  rules  governing  it  necessarily  mo«« 
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involved ;  so  as  regards  railway  rccdvcrahips  our  present 
situation  is  the  result  of  a  compromise  between  the  terms 
of  railway  mortgages  and  the  commercial  conditions  under 
which  railway  operations  are  carried  on. 

The  original  idea  of  appointing  a  receiver  to  take  charge  of 
the  property  of  a  firm  or  indi\idual  was  that  the  business 
might  be  wound  up  uith  as  little  delay  as  possible  and  the 
assets  sold  and  distributed  to  the  creditors  in  some  equitable 
proportion.  As  corporations  became  more  common,  taking 
the  place  of  firms  and  indiv'iduals,  the  same  idea  was  applied 
to  them  when  insolvent.  They  were  placed  in  the  hands  of 
receivers  in  order  that  their  a/Tairs  might  be  closed  up  with 
the  least  possible  delay  by  dividing  the  assets  among  the 
crciliturs  in  the  pro|)ortion  to  which  it  was  .shown  they  were 
ciitillcil.  It  was  inevitable  that  the  question  of  the  proper 
mcthoil  uf  treating  insolvency  among  railway  companies  should 
arise.  From  snuiU  beginnings  the  number  of  nulcs  of  railway 
in  the  United  States  increased  rapidly  until  now,  judged  b>' the 
magnitude  of  tlie  property  invested  and  tlie  amount  of  business 
done,  the  railwa)'s  form  perhaps  our  largest  industry,  certainly 
one  of  the  most  complex.  Through  one  cause  or  another  it 
was  inevitable  that  bankruptcy  sliould  increase  among  these 
rail  carriers  as  their  mileage  increased ;  and  in  such  cases  also 
it  was  natural,  as  in  the  cases  of  firms  or  small  corporations, 
that  receivers  should  be  appointed  pending  a  settlement  of  the 
insi)lvcnt  debtor's  aflairs.  ])ut  here  a  new  questk>n  arose* 
A  trading  firm  or  corporation  unable  to  pay  its  debts  could  be 
wound  up  and  its  assets  distributed  to  its  creditors  without  loss 
to  the  community.  Other  traders  could  tike  their  places  and 
business  would  go  on  as  before ;  but  it  was  otherwise  with  tlie 
railways.  It  was  quickly  seen  that  great  states  and  sections 
of  states  dependent  uiK>n  the  continued  operation  of  these  rail- 
ways for  the  transaction  of  their  every  day  business,  for 
supplies  of  clothing  and  manufactured  goods  and  even  for  meat 
and  bread.  Whatever  tlie  outcome  the  trains  must  be  kept 
running.  Since,  in  the  course  of  time,  local  railways  had 
grown  into  systems,  it  was  found  that  the  interests  involved  in 
these  systems  were  so  enormous  that  their  combined  assets 
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could  not  easily  be  sold  as  one  parcel  to  any  one  person  or 
company,  or  sold  sq>aratcly  without  breaking  up  the  systenu. 
Hence,  until  the  serious  questions  of  reorganization  or  sale 
were  settled,  the  receivers  of  these  systems  must  continue  to 
run  the  trains  in  the  interest  of  the  public.  As  these  necessaiy 
adjustments  were  often  found  very  complicated,  requiring 
a  long  time  for  negotiations  and  final  agreement,  the  receivers 
appointed  by  the  courts  were  placed  for  the  time  being  in  the 
position  of  railway  managers.  The>'  were  confronted  with 
technical  problems  of  much  practical  importance.  They  were 
required  to  become  familiar  with  disputed  questions  concerning 
reasonable  rates  and  their  ramifications.  The  conflicting 
claims  of  cities  and  towns'  as  to  charges  which  should  be 
relatively  fair  to  each  were  pressed  upon  their  attention.  In 
short,  it  was  required  that  recdvers  should  be  able  to 
formulate  for  the  operation  of  the  properties  in  their  charge  a 
policy  which  should  be  ccjuitablc  to  the  capitalists  whose 
money  was  invested  in  the  road,  to  all  the  sections  ser\'ed  by 
the  railway  and  to  the  general  traveling  and  shipping  public 
Needless  to  say  the  success  of  such  a  task  required  men  of 
administrative  ability  with  the  further  result  that  the  courts 
through  thdr  appointed  officers  were  obliged  to  decide  upon 
the  details  of  administration. 

It  was  the  practice  at  first  for  receivers  to  be  asked  for 
solely  by  the  creditors  of  the  company  in  order  that  their 
property  might  be  held  together  and  protected  against  the 
seizure  of  certain  parts  of  the  system,  particularly  against 
creditors  who  might  destroy  tlie  value  of  the  property  as  a 
whole.  Usually  the  corporation  appeared  before  the  court  in 
opposition  to  the  motion  so  that,  if  receivers  were  appointed  at 
all,  the  court  acted  upon  information  brought  to  its  knowledge 
after  a  severe  legal  struggle.  The  idea  that  the  coqioratioa 
itself  could  ask  for  an  appointment  of  a  receiver  for  lU  own 
proper^  originated  with  the  late  Jay  Gould,  whose  contention 
in  the  Wabash  cases  in  this  rtspcd  was  afterwards  affirmed 
by  the  Supreme  Court  of  the  United  States,  which  held  that 
a  company  could  itself  ask  for  the  protection  of  the  court  if 
such  w*as  for  the  best  interest  of  all  concerned.    Under  this 
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doctrine  few  of  our  large  railway  systems  arc  now  placed  in 
any  but  '*  friendly  **  hands.  In  such  cases  the  matter  is  all 
planned  out  beforehand  and  the  n)en  chosen.  Any  creditor  of 
the  company,  friendly  to  the  administration,  may  allege  that 
the  corporation  owes  him  money  tliat  it  cannot  pay,  and  as 
every  going  concern  has  plenty  of  creditors  in  the  ordinary 
cciurse  of  business,  such  a  convenient  creditor  is  usually  not 
hard  to  find.  To  this  compUiint.  usually  prepared  in  secret, 
some  one  of  the  company's  officers  arranges  a  reply  confessing 
the  truth  of  the  charge.  All  parties  concerned,  each  with  the 
respective  documents,  and  without  notice  to  the  other  credi- 
tors or  to  the  public,  apply  to  the  judge,  perhaps  at  night,  who 
forthwith  grants  the  application  and  appoints  the  rccdvers 
already  arranged  for.  That  this  procedure  opens  the  door 
to  the  possibility  of  great  abuse  of  corporate  interests  needs 
no  argument.  That  on  the  whole  the  plan  has  worked 
fairly  well  is  owing  to  the  high  character  of  our  judiciary  and 
also  of  the  officers  in  charge  of  our  great  corporations. 
Vet  it  is  not  reassuring  to  holders  of  stocks,  bonds  or  floating 
debt  to  know  that  a  conspirac)'  bet^\'ecn  any  small  creditor 
and  any  one  of  the  principal  officers  of  a  corporation  may 
throw  the  control  of  the  whole  property  of  the  company  Into 
the  hands  of  the  court  Unquestionably,  the  appointment  of 
former  officers  of  tlie  company  as  receivers  leads  to  the 
charge  at  times  that  those  who  Iiad  wrecked  the  company  are 
.Htill  left  in  power.  Moreover,  the  door  is  open  to  abuses  such 
as  the  difficulty  easily  thrown  in  the  w«iy  of  a  tliorough  inx-cs- 
tigation  into  the  company's  condition,  which  it  may  be  the  wish 
of  the  old  managers  to  thwart,  but  which  may  be  necessary 
before  an  equitable  plan  of  reorganization  can  be  envolved. 
Yet  the  affairs  of  our  large  corporations  have  become  so  com- 
plicated that  only  those  long  familiar  with  them  are  capable  of 
administering  them  without  \os9cs  both  to  owners  of  the  road 
and  to  shippers.  This  business  fact  has  so  far  controlled  the 
action  of  the  courts  in  the  appointing  of  old  officers  of  the 
insolvent  corporation  as  receivers,  though  usually  other  men 
not  previously  connected  with  the  company,  but  representing 
imfxtrtint  interests  as  well  as  the  sections  through  which  the 


THE  COMMERCIAL  ItASIS  FOR  RAILWAY  RECEIVER5IIIP.S.  435 

irUic  decline  continues  and  a  receivership  ensues,  the  passing 
of  the  propcrt>*  into  the  hands  of  the  court  is  an  acknowledg- 
ment of  iacts  regarding  impairment  of  income  which  arc  true 
though  not  before  generally  known.  Hence  the  issue  of 
reociveni*  certificates  commercially  represcnu  the  impairment 
of  income  just  referred  to,  but  which  at  the  time  was  not 
enforced  ai^ainst  the  bondholders.  Railway  mortgages  are 
not  sacred  because  of  the  strong  legal  terms  in  which  the>'  are 
drawn,  bvt  are  dependent  upon  success  in  the  business  of 
transportation,  differing  in  this  respect  from  real  estate  mort- 
gages which  rely  more  u|)on  the  prosperit)'  of  the  whole 
community.  The  legal  doctrine  of  certificates  ts  in  a  state  of 
evolution,  with  a  tendency  to  a|i|)roximate  its  working  to  the 
business  circumstances.  English  debentures  are  not  fore* 
closablc,  being  mortgages  upon  the  railway  income  only,  and 
thus  more  truly  than  American  mortgages,  represent  the  real 
sttuation.  Our  practice  of  railway  recd\'erships  is  thus  a 
development  of  our  own  circumstances  and  a  sort  of  com- 
promise between  the  too-stfong  language  of  our  mortgages 
and  the  actual  conditions  of  the  business  of  transportation. 

A  receiver  may  decline  to  pay  the  rentab  due  to  leased 
lines  or  the  interest  owing  on  guaranteed  bonds  if  these  lines 
are  at  the  time  of  the  receivership  unprofitable,  no  matter  how 
necessary  to  the  parent  company  these  branches  may  once 
ha\-e  been.  But  the  old  contracts  are  still  legally  in  force 
against  the  company,  and  can  be  thrown  off*  only  by  a  sale  of 
the  franchise  and  property  to  a  new  corporation.  Such  a  sale 
sometimes  would  involve  a  forfeiture  of  valuable  charter 
rights ;  and  in  such  reorganizations  committees  usually  try  to 
formulate  some  plan  which  shall  bring  the  fixed  charges  below 
the  minimum  profits  by  allotting  the  necessary  losses  among 
all  daases  of  securities  in  proportion  to  their  respective  \'alues 
to  the  syitem  as  a  whole ;  a  process  which  does  not  regard 
the  liens  of  the  mortgages  so  much  as  the  worth  of  the  lines 
they  cover.  But  with  plans  of  reorganization,  the  receiver 
properly  should  have  nothing  to  da 
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Bv  CawTKR  N.  Parr,  Jm. 


It  is  the  tenth  of  June.  17S8.  We  arc  stinding  in  the 
f^Ilery  of  the  old  Richmond  Theatir  on  Shockoe  Hill  The 
heart  of  a  nation  newly  bom  is  throbbing;  feebly,  as  if  scrti^- 
{;tin«;  for  life,  in  the  gathcrinj;  on  the  floor  below;  for  it  is  the 
ninth  day  of  the  session  of  the  Virginia  Convention  called  to 
ratify  or  reject  our  present  Constitution  of  the  United  Stitcs. 
Around  us  in  the  galleries  arc  clustered  the  fiishion,  beauty, 
wealth  and  intellect  of  Richmond ;  nay,  from  every  walk  of 
life,  people  have  left  their  employntents  or  their  pleasures  that 
they  may  appear  at  this  stirring  crisis.  Outside  through  the- 
windows  we  look  at  the  city  stretched  out  before  us,  and 
tinted  in  the  rays  of  the  summer  sun  of  the  South. 
And  as  the  hushed  crowd  in  the  auditorium  lean  forward  to 
catch  the  speaker's  words,  with  a  stillness  so  profound  that 
the  flutter  of  £ins  has  ceased,  the  very  airs  outside  ha\'e 
paused  in  their  sportive  whirls,  and  not  a  twig  or  leaf  rustles. 
A  single  beam  of  the  noontide  sun,  piercing  the  atmosphere*, 
throws  a  glittering  halo  about  the  head  of  a  figure  standing 
in  the  rostrum,  upon  whom  all  eyes  arc  fixed.  A  tall,  slendert 
ungainly  figure,  dressed  plainly  in  a  somewhat  ill-fitting  sur- 
tout  of  blue,  is  speaking  from  this  place.  The  clear-cut, 
impressive  features,  not  handsome,  but  striking  and  bronzed 
with  the  sun,  are  upturned  to  meet  the  light  as  if  he  welcomed 
this  heaven-sent  omen  of  success  to  the  cause  for  which  he  Is 
contending. 

The  black  eyes  flash  with  a  singular  lustre,  and' the  dry, 
hard  voice,  drawling  and  hesitating  somewhat  at  first  now 
speaks  with  a  force  as  resistless  as  the  thought  it  conve}'S, 
while  a  single,  awkward  gesture,  a  peqiendicular  sweep  of  tlie 
right  arm,  cuts  the  air  at  intervals. 

"John  Marshall,  the  young  delegate  from  Henrico  county,'** 
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is  wh»pcrcd  near  us,  and  we  hear  the  speaker's  voice  as  he 
gives  utterance  to  his  closing  passage. 

**The  honorable  gentleman  has  told  you  that  your  Conti- 
nental Government  will  call  forth  the  virtue  and  talents  of 
America.  This  being  the  case,  will  they  encroach  upon  the 
power  of  the  State  governments?  Will  our  most  virtuous 
and  able  citizens  wantonly  attempt  to  destroy  the  liberty  of 
the  people?  Will  the  most  virtuous  act  the  most  wickedly? 
I  differ  in  opinion  from  the  worthy  gentleman.  I  think  the 
virtue  and  talents  of  the  members  of  the  general  government 
will  tend  to  the  security  instead  of  the  destruction  of  our 
liberty.  I  think  that  the  power  of  direct  taxation  is  essential 
to  the  existence  of  the  general  government,  and  that  it  is  safe 
to  grant  it  If  this  power  be  not  necessary,  and  as  free  firom 
abuse  as  any  delegated  power  can  possibly  be,  then  I  say  that 
the  plan  before  you  is  unnecessary,  since  it  imports  not  what 
system  we  have,  unless  it  have  the  power  of  protecting  us  in 
time  of  peace  and  war." 

A  hush,  a  burst  of  applause,  and  the  orator  has  taken  his 
scat. 

These  are  the  first  public  statements  of  John  Marshall  on 
the  Constitution  of  the  United  States.  The>*  but  foreshadow 
the  great  labors  which  he  aftenvards  performed  upon  it  As 
a  soldier  he  had  borne  arms  in  defence  of  the  country  of  its 
adoption;  as  a  legislator  he  had  contended  for  its  ratification; 
as  a  diplomat  he  was  to  fling  back  with  dignified  scorn  tlte 
insults  levelled  at  it  by  the  Empire  of  France,  and  finally,  at 
the  summit  of  his  professional  glory,  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  for  thirty-four  years,  he 
built  up,  perfected  and  expounded  this  same  Constitution 
through  a  series  of  decisions  unparalleled  in  the  annals  of 
jurv^nidenoe. 

We  are  burning  now,  in  our  peace,  our  happiness,  our 
prosperity  and  our  liberty,  the  stored  sunshine  of  the  intellects 
who  nourished  our  republic  in  its  inception.  Their  povtn 
were  at  work,  perfecting  secret  forces,  to  act  not  for  a  day,  a 
decade,  but  for  all  posterit)'.  Not  to  patch  a  piece  of  mech.in- 
ism  that  it  might  deal  a  few  stirring  strokes  and  then  impo- 
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tcntly  (ail,  nor  to  flash  out  a  shower  of  the  glittering  sparks 
of  politicil  pyrotechnics  Ica\ing  the  *turroundings  in  intcnscr 
darkness  when  their  glow  had  expired.  They  worked  slowly 
but  thc>*  worked  truly.  Tlicy  fashioned  despite  popular 
clamor  and  opprobrium.  Doubtless  they  saw  in  the  distance 
the  I*ronii.scd  Lands  which  their  work  would  develop  and 
perfect,  whose  waters  they  might  not  taste  and  whose  air  they 
might  not  breatiie,  and  yet  they  (altered  not  And  among 
these  men  to  none  do  we  owe  a  greater  debt,  and  to  none  has 
less  of  tliat  debt  been  paid  than  to  John  Marshall. 

The  mistiken  notion  that  much  of  the  value  of  Marshall's 
serv'ices  is  a  merely  technical  value  has  led  tlie  popular  mind 
to  place  him  in  that  category  of  \'ague  personalities  whom  we 
praise  uith  the  pk:asing  indefiniteness  bom  of  ignorance  of  the 
work  which  he  has  accomplished.  And  yet  a  theoretical 
exix>Kition  of  a  national  government,  crude  of  necessity,  dis- 
cussed under  his  hands,  became  a  complete  and  rounded 
whole.  Statements  so  general  as  those  contained  In  the  Con- 
stitution of  the  United  States,  are  necessarily  succcptibie  of  a 
laried  construction.  To  define  all  these,  to  limit  tlicir  maxi- 
mum and  minimum  eflcct,  in  practical  application  was  the 
work  performed  by  Marshall.  The  Constitution,  a  shadowy 
vision  of  political  theories,  grand,  indeed,  to  behold,  but 
intingible  and  elusive,  became  uiuler  his  hands,  a  living 
breathing  entity. 

In  the  mentality  which  availed  to  perform  this  work,  we 
have  a  mind  that  in  its  peculiar  field  has  not  been  paralleled 
in  the  history  of  this  country.  "Aim,**  said  Marshall,  '*  exclu- 
sively at  strength."  He  did  not  wish  to  obscure  by  rhetoric 
or  retard  by  dcscensive  bursts  of  eloquence  the  attainment  of 
the  object  he  had  in  view.  He  felt  that  the  field  in  which  he 
labored  was  one  that  could  not  be  cultivated  by  a  display 
of  the  mental  graces,  but  only  by  the  sturdier  qualities  of 
sinofty  reasoning.  Nor  was  tlie  fiiculty  which  destroys  but 
does  not  cieate,  which  uproots  the  weeds,  mayhap,  but  leaves 
behind  a  barren  and  sterile  field,  a  faculty  which  dominated 
the  mind  of  Marshall.  He  would  not  attempt  to  raxe  an 
unsightly  building  to  the  ground,  unless  he  was  prepared  to 
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remove  the  ruins  or  erect  in  its  stead  some  worthier  structure. 
The  impassioned  denunciations  uttered  by  Henry  against  the 
Gmstitution  that  "squints  horribly/*  that  "squinted  towards 
monarchy/*  and  the  attempts  of  the  latter  and  the  Jeflersonian 
anti-Federalists  to  fetter  the  Federal  Government,  and  to  clip 
iti  claws,  Marshall  met  with  tlie  weapons  of  weighty  logic  so 
thoroughly  at  his  command.  Upon  the  power  of  these 
weapons  his  contemporaries  looked  with  an  admiration  uni- 
versally expressed,  and  admixed  with  fear  when  they  deed 
them.  Said  Daniel  Webster,  "when  the  Chief  Justice  says, 
'it  is  acfanitted/  I  am  prepared,  for  a  bomb  that  will  demolish 
all  my  points." 

This  close,  remorseless  logic  was  pitted  against  qualities 
which  appeal  to  the  passions  and  not  the  reason  of  men,  and 
these  qualities  the  best  of  their  time,  again  and  again,  and  it 
never  failed.  The  fervid  eloquence  of  Henry,  the  rich  imagi- 
nation of  Wirt,  and  the  graceful  and  pleasing  oratory  of 
Campbell  all  fell  before  the  overwhelming  logic  of  Marshall 
And  we  must  remember  that  this  logic  had  the  incumbrances 
of  an  ungracefol  delivery  and  an  ungainly  figure,  and  that  the 
triumphs  were  achieved  under  dreumstances  in  which  the 
passiofftt  of  men  were  most  easily  moved  and  their  judgments 
most  readily  swayed  by  the  tumult  of  their  emotions. 
Strong,  indeed,  must  have  been  that  power  of  reasoning* 
which,  under  conditions  so  ad\'erse,  could  have  proved  an 
invariable  victor.  And  as  we  examine  it  we  are  struck  with 
its  escceptkxial  clearness. 

Indeed,  the  acts  or  thoughts  of  genius  are  essentially  clear 
and  simple.  Complications  may  be  readily  dev»ed  b}-  the 
baser  ability  of  cold  talent.  But  the  formula;  convc>'ing  ideas 
which  found  empires  or  establish  systems  of  social  or  econo- 
mic polity,  have  no  distortion  or  opacit)*.  So  simple  are 
these  thoughts  that  when  revealed  to  us  they  startle  us  with 
their  sdPevident  truth,  and  half  incline  us  to  believe  that  we 
have  9hfny9  been  aware  of  their  existence.  No  laws  are  so 
simple  as  those  governing  the  apparently  complex  workings 
of  nature,  no  formulas  so  easy  of  comprehension  as  those 
which  express  them.    A  simple  ^rstem,  expressed  in  a  single 
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sentence,  enabled  Napoleon  to  revolutionize  military  tactics,  a 
simple  process  of  reasoning  sufficed  for  Bacon  to  supplant  a  . 
species  of  logic  that  had  stood  for  centuries,  and  a  simple 
experiment  in  physics,  gave  Watts  the  means  to  open  the  ivay 
for  a  new  era  in  the  development  of  motive  power. 

The  tools  of  a  jurist,  rightly  applied,  can  suffice  to  mould 
and  perfect  a  nation's  existence  and  prosperity.  And  Mar- 
shall's logic  is  so  clear,  so  convincing,  and  so  transparent,  and 
every  point  evolved  follows  so  naturally  upon  its  antecedent, 
that  we  fcel  ourselves  forced  to  guard  against  the  conviction 
almost  thrust  upon  us,  that  these  are  trite  truths,  which  we 
ha\'e  known  before.  Yes,  they  are  trite  truths,  they  have 
existed  through  an  eternity.  They  are  as  common  as 
diamonds  in  the  bowels  of  the  earth,  but  who  shall  dig  for 
them ;  they  are  as  plentiful  as  pearls  in  the  depths  of  the  sea, 
but  who  shall  dive  for  them.  The  system  of  constitutional 
jurisprudence  which  Marshall  built  is  simple  as  its  logic  is 
convincing.  Plain  and  unadorned,  it  does  not  need  the  tawdry 
frtpiKry  of  ingenious  sophistry,  or  the  deceptive  adornments  of 
obHcurc  leariiing  to  hide  its  defects,  it  stands  naked  and  bare, 
showing  best  like  the  colossal  statue  of  Phidias,  in  its  majestic 
outline,  when  new  elements  of  strength  and  beauty  are  revealed 
by  the  searching  light  of  truth. 

And  yet  much  further  than  this  did  Marshall's  mental  circle 
extend.  To  convince,  to  explain,  to  amplify  is  one  thing,  to 
apply  another.  Marshall  was  not  a  purveyor  of  abstract 
truths  alone.  He  was  forced  in  his.  position  to  apply  those 
truths  to  the  practical  workings  of  actual  (acts  and  figures. 
He  was  not  only  compelled  to  put  the  machinery  in  working 
order,  to  supply  defects  in  mechanism,  and  institute  additions 
and  impro\'emcnts,  but  to  manipulate  it  himself.  The  combi- 
nation of  qualities  required  for  tiiis  purpose  is  a  rare  one. 
Unless  we  clearly  see  them  as  concentered  in  Marshall  we  see 
only  half  of  his  ability.  Many  minds  gifted  with  the 'finest 
power*  of  abstract  reasoning  have  failed  in  the  concrete  appli- 
cation of  the  principles  which  they  have  evolved.  Marshall 
was  obliged  to  build  from  the  foundation  up.  That  he  dkl  not 
complete  the  edifice  is  due  solely  to  the  shortness  of  man's 
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•existence.  He  left  plans  and  suggestions  sufficient  for  the 
instruction  of  those  who  followed,  and  the  work  has  been 
developed  almost  uniformly  on  the  lines  which  he  has  laid 
down.  He  introduced  the  Constitution  to  the  people.  He 
made  them  ^miliar  with  it  as  a  working  principle,  not  as  a 
governmental  theory.  It  ceased  to  be  an  unreal  being,  which 
they  foared  to  touch,  lest  the  touch  be  harmful,  or  a  super- 
natural  object  to  be  regarded  with  mysterious  reverence  or 
calm  indifference.  In  truth,  to  effect  this,  it  wxre  well  for  one 
to  aim  exclushrely  at  strength.  Life  is  too  short  to  permit 
time  to  be  wasted  in  adornment.  The  crisis  is  critical,  let  us 
devote  our  best  energies  to  its  solutfon.  So  Marshall  reasoned^ 
and  the  rich  heritage  of  this  reasoning  is  transmitted  to  us. 
But  there  w  another  view  to  be  considered.  As  we  read  the 
book  of  this  man's  character  let  us  not  leave  those  pages  uncut 
which  reveal  the  private  spaces  in  the  inner  temple  where 
purity  b  brightly  burning  or  vice  rotting  to  decay. 

\Vc  love  instinctively  to  see  a  great  man  in  drcssing-goun 
and  .slippem.  We  care  more  for  Frederick  the  Great  when 
we  know  he  scrawled  bad  verses,  for  Lord  Tenn\'son  when  we 
see  him  wreathed  in  the  smoke  of  his  church  warden ;  for 
Thackaray  when  he  sniffs  a  bowl  of  steaming  punch,  or  for 
Warren  Hastings  w*hen  we  hear  he  cultivated  tulips.  They 
cease  then  to  be  demi-gods,  thc>'  become  men,  we  can  take 
them  by  the  hand,  we  can  walk  at  their  side.  For  we  can 
discuss  tulips  vrith  Hastings,  and  we  are  familiar  with  good 
punch;  we  smoke,  and,  perchance,  we  too  have  written 
execrable  poems.  Too  often  do  we  tremble  to  divide  thoie 
uncut  leaves  lest  we  discover  that  the  idol  wc  cherished  has 
feet  of  clay.  Uut  the  leaves  in  Marshall's  book  we  can  cut 
bokUy,  hay,  more  than  that,  with  the  happy  expectancy  that 
the  reoofd  of  those  pages  will  not  fill  us  with  distant  admira- , 
tioo  nor  cokl  respetX,  but  with  hearty  and  healthful  fove. 

There  was  an  atmosphere  in  this  man's  presence,  a  tone  in 
his  voice,  a  sparkle  in  his  eye  that  warmed  even  the  cynic 
heart  with  the  glow  of  aflection.  I  am  tempted  to  compart 
the  ttktt  of  contact  with  Manhall  to  that  sacred  feeling  of 
touched  puri^  and  truths  which  we  experience  after 
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a  merry  romp  with  a  little  child  or  after  its  cares»— like  a 
breath  from  the  valle^rs  of  Paradise,  at  which  the  fiunt  heart 
rc\*ii*ei,  and  the  sorrowful  cease  from  sighing. 

The  character  of  Marshall  was  distinguishod  by  an  almost 
childish  simplicity-— not  the  politic  aflcctation  of  simplicity 
presented  us  by  JeAcrson,  which  has  been  embalmed  in  tradi- 
tion and  which  existed  merely  in  outward  show,  but  a  sim- 
plictty  of  mind  and  a  simplicity  of  heart.  No  fulsome  airs 
of  superior  patronage  nor  show  of  gaudy  learning  marred 
Marshall's  manner  or  conversation.  Confident  in  his  ability, 
he  did  not  need  its  continued  display  to  assure  him  or  others 
of  its  existence,  ytt  so  modest  withal  in  the  sense  of  certain 
deficiencies  that  in  \iew  of  th^-se  he  hesitatingly  transferred  to 
others  subjects  which  lie  deemed  himself  incompetent  to  treat; 
as  in  the  resume  of  authorities  so  often  and  so  graoeftilly  left: 
'*  to  my  bfx>ther  Story.**  He  did  not  desire  as  those  whose 
hearts  are  tender  and  lo%*able  never  do;  the  respectful  whisper, 
or  the  flattering  bow,  to  meet  him  was  to  meet  as  man  to  man, 
with  cheery  laugh,  and  hearty  handsake  that  marked  the 
ei|uality  and  drove  mental  distinctioRS  to  the  winds.  Never 
fear  to  try  his  temper,  continued  success  had  not  made  him 
deqKitic  in  its  exercise,  for  its  patient  sweetness  was  never 
disturbed  viliether  he  sat  on  the  bench  wearied  by  a  prosy 
argument  or  reclined  in  his  easy  chair  and  suAcred  the  tire> 
some  talker  to  infest  his  fireside. 

His  good  nature  never  failed.  It  seemed  in  this  phase  of  his 
character  as  if  he  had  drunk  of  the  Fountain  of  Perpetual 
Bo}'hood,  and  when,  as  an  old  man,  he  staggers  into  the  ring 
of  jolly  pleasure  seekers  in  a  woodkind  party,  and  dropping 
an  armful  of  flat  stones  to  the  ground,  challenges  with  his 
bright  smile  the  sturdiest  of  the  >'ouths  to  a  game  of  quoits, 
this  same  bo>Hshness  shines  fbrtl)  and  lends  its  subtle  charms 
to  the  veneration  which  his  grey  hairs  command.  These 
springtide  odors  in  the  winter  of  life  are  borne  on  breeies  that 
seem  to  waft  us  one  length  nearer  heaven.  All  that  is  good, 
and  true  and  beautiful  is  of  their  essence,  and  he  who,  like 
Marshall,  radiates  from  his  presence  tbdr  grateful  glow,  leaves 
a  private  debt  that  is  recorded  fai  letters  of  gokl  on  the  pages 
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of  the  books  of  the  celestial  ctt)*,  no  matter  how  negligently 
forgotten  on  this  forgetful  earth. 

Alas!  for  those  who  give  to  others  all  thdr  aflection! 
Wlien  the  ties  are  broken  the  struggle  is  indeed  hard,  and 
when  we  see  this  venerable  head  bearing  its  seventy-five  years, 
bowed  over  his  writing  at  his  desk  and  shedding  passionate 
tears  over  the  memory  of  the  wife  who  had  been  his  constant 
companion  during  his  busy  life,  we  fcel  the  wealth  of  aflecdon 
he  had  bestowed,  and  the  depth  of  feeling  of  which  his  spirit 
was  capable.  Yet  to  Marshall  n-as  given  a  great  consolation 
too  often  denied  to  those  whose  days  have  long  outlived  their 
generation.  As  the  charred  brand  that  lies  on  the  hearth, 
and  with  blue  smoke  curling  feebly  upward  seems  to  oAer  a 
mute  appeal  for  its  separation  from  its  fellows  so  brightly 
blaang  in  the  glowing  grate.  So  the  last  days  of  those  cursed 
with  a  too  great  longevity,  arc  too  frequently  passed  in  silence 
and  seclusion  the  former  companions  dead,  the  former  (acuities 
fiut  fiufing,  and  the  world  with  its  burning  issues  of  the  bright 
present  leaving  them  further  and  further  behind. 

No  so  with  Marshall,  a  generation  expired,  but  he  was 
abreast  of  the  next,  his  surroundings  changed  but  his  work 
was  of  that  character  that  built  far  into  the  future,  and  each 
year  of  life,  but  assured  him  the  stronger  of  its  complete 
fulfillment  He  worked  to  the  last,  no  decline  of  mental  vigor, 
no  symptoms  of  approaching  decay,  and  when  fourscore  well 
spent  years  had  passed  away,  hb  dust  was  gathered  to  mingle 
«ith  the  other  illustrious  dead  in  the  soil  of  that  country  whose 
prosperity  he  had  so  nobly  enhanced,  and  of  the  State  whose 
name  he  had  so  highly  adorned,  and  the  great  bell  that 
"  proclaimed  liberty  throughout  the  land,*'  as  if  conscious  that, 
in  this  man's  death,  its  work  was  done,  cracked  its  iron  heart 
in  the  strokes  that  tolled  his  Yuneral  knell. 

Contemporaries  are  but  too  apt  to  undervalue  master  minds. 
"De  Moftuis"  b  not  necessarily  a  cynical  aphorism,  but  the 
result  of  the  calm  judgment  of  retrospection.  Many  that  have 
labored  through  a  toilsome  life  to  build  their  immortality  have 
reaped  its  rewards  only  in  death.  Often  at  the  close  of  a  hot 
nunmer^s  day  we  turn  our  eyes  toward  the  sun  as  he  sinks 
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behind  the  hills  in  .hi.4  fieiy  splendor,  with  his  bright  beams 
l>'ing  athwart  the  landscipe  and  flashing;  upward  like  the 
golden  lances  of  a  serried  square,  and  in  this  most  noble  of 
spectacles,  Ibrgcttin};  the  opprcsshx  burden  and  heat  with 
which  we  had  reviled  his  disc  at  noonday,  we  gate  half 
regretfully  at  his  expiring  glories.  Something  of  a  pra>'er 
ba*athetl  that  wc  may  atom?  on  the  morrow  for  this  day*s 
ingratitude  to  tlie  great  lifi>givcr ;  a  morrow  that  too  often  we 
may  not  sec.  And  thus  when  the  heat  of  party  strife  and 
fiiction  has  passed  away,  the  people  hasten  to  the  death  bed  of 
a  masterful  intellect  too  late,  indeed,  to  accord  an  earthly 
satisiaction  to  a  soul  now  finoed  from  worldly  trammels,  but 
yet  to  breathe  their  prayers  of  atonement  and  their  wishes  for 
another  life  that  can  never  come.  The  pomp  and  pageantry 
of  a  solemn  funeral,  the  glowing  tribute  of  eloquent  eulogies, 
the  sculptor's  chisel  and  the  painter's  brush  may  all  be  invoked 
as  a  sacrifice  in  propitiation,  and  as  a  symbol  branded  deep  in 
history,  of  past  neglect, -of  ingratitude  when  living. 

Tlie  true  greatness  of  Marshall  could  not  be  appreciated 
during  his  lifetime,  only  the  eye  that  could  scan  futurit)*  could 
behold  the  fruition  of  his  work.  Only  the  eye  trained  to 
proplidic  vision  could  have  seen  each  constitutional  fibre  of 
our  National  Government  knit  tighter  together  with  each 
succeeding  ycu,  or  perceive  how  each  plank  in  the  ship  of 
State  fashioned  by  his  hand,  wouki  cling  closer  to  its  fellow, 
only  seasoned  and  hardened  by  use,  until  a  government  based 
on  political  liberty  should  float  through  the  mightiest  surges 
of  time,  scathless,  enduring,  a  model  for  posterity. 

And  even  the  glory  accorded  the  dead,  has  not  yet  been 
given  in  its  proper  fulness  to  Marshall.  His  name  stands  with 
thousands  of  people  as  a  name  imd  nothing  more.  He  yet 
needs  a  memorial,  other  than  that  wliich  he  himsdf  has 
wrought,  not  carved  in  perishable  marble  or  limned  in  lading 
color,  nor  macfe  of  the  breath  of  oratorical  vaporing,  but 
sketched  in  living  words,  a  biography,  written  by  a  master 
hand,  and  woven  in  the  undeca>*ing  fabric  of  the  English  tongue. 

NoTK.»The  above  addRM  «m  dditcred  bj  ChcKcr  N.  Psrr,  Jr.,  of 
the  FhilaiielphlR  Bar,  at  tha  neent  CommcnceneBt  of  the  Uoivtnity  of 
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Fisher  v.  Fisher.'     Appellate  Court  op  Indiana. 


Dtmiimg  im  Pkimi»^iMiv»T--Vaiidify  if  Comiraei^Evidaui, 
When  there  k  evidcner  that  the  defeadaiit  aad  Ua  oooaiB  bongltt  a 
qiuDtity  of  wheat  thnwgh  rcpntable  membos  of  the  Chioego  Boaid 
of  Trade,  which  waa  delivered  to  them  in  the  feim  of  waiehoMa 
rcceipto ;  that  actual  delhrery  on  dcmanid  waa  Intended  bjr  all  partfea, 
and  that  thej  oould  haire  got  the  wheat  on  demand ;  that  tlifijr  euiicd 
it  a  while  on  maigin  with  wld  dealer* ;  that  wheat  depredated,  aad 
tbejr  doeed  oat  at  a  laa%  whidi  waa  ail  paid  bjr  the  oooiria,  defcndaot 
giring  hint  the  note  in  anit  in  Mttlcnient  of  hia  ihare— in  view  of  theee 
facta  a  finding  that  the  note  waa  not  fonuded  on  a  gambling  eoniidef^ 
tion  will  not  be  revetaed. 

Futures. 

No  gambling  device  has  ever  afforded  the  votaries  of  ibrtune 
such  opportunities  or  such  incentives  as  the  invention  of 
''future**  contracts;  and  at  no  time  in  the  hlstoiy  of  the 
world  has  gambling  been  carried  to  such  ruinous  excess. 
Tlic  talcs  of  old-world  extravagance  and  of  ante-bellum 
recklessness  iadc  into  obscurity  beside  the  millions  that  are 
staked  on  a  single  deal  in  wheat  or  com;  and  no  mania  for 
cards  could  ever  have  wrought  the  wideqiread  loss  and 
suflcring  due  to  the  cold-blooded  manipulations  of  a  Gould 
or  of  a  Fislc  But  the  eflfects  of  such  dealings  belong  to  the 
domain  of  economic  sdence;  the  law  is  only  concerned  with 
their  validity. 

The  forms  of  these  contracts  are  as  numerous  as  the  condi- 
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tions  of  human  aflaira;  and  their  variety  is  bewildering  to  any 
one  not  to  the  manner  bom— or  at  least  bred.  Starting  with 
a  shnple  " option"  (to  buy  or  to  sell)  we  are  soon  introduced 
into  a  labyrinth  of  "puts'*  and  "calls/*  sales  "short"  and 
"long/'  and  the  like,  until  we  reach  the  highest  development 
of  the  stock  gambler's  inventive  genius  in  the  famous  "strad* 
die,"  that  marvelous  machine  designed  to  rescue  the  unhappy 
operator  from  being  impaled  on  either  horn  of  a  dilemma^ 
though  having  a  peculiar  tendency  to  transfix  him  with  both. 
But  whatever  the  name,  and  whatever  the  outward  form,  a 
"future"  contract  means  substantially  a  contract  to  buy  or  to 
sdl,  or  to  deliver  or  to  receive  commodities  at  some  future 
time. 

I.  A  contract  to  buy  or  to  sell  goods,  the'  execution  of 
which  b  postponed  to  some  future  time,  is  not  necessarily 
invalid,  even  though  the  goods  are  not  in  the  possession  of 
the  vendor,  nor  has  he  contracted  to  procure  them  firom 
another,  nor  has  any  reasonable  cxpe^tion  of  becoming 
possessed  of  them  by  the  time  appointed,  otherwise  than  by 
purchasing  them  after  the  contract  is  made:  Hibblewhite  v. 
McMorine,  5  M.  &  W.  462 ;  Ashton  v.  Dakin,  4  H.  &  N.  867 ; 
Bartktt  v.  Smith,  13  Fed.  Rep.  263;  White  v.  Barber,  123 
U.  S.  592;  S.  C,  8  Sup.  Ct  Rep.  221;  Bibb  tr.  Allen^ 
149  U.  S.  4B1;  S.  C.  13  Sup.  Ct  Rep.  950;  Wolcott  v. 
Heath,  78  111.  433;  Pixley  v,  Bo}mton,  79  111.  351 ;  Logan  v. 
Brown.  81  III.  415;  G>le  v.  Miknine,  88  111.  349;  Apple- 
man  V.  Fbher,  34  Md.  540;  Williams  v.  Tiedemann, 
6  Mo.  App.  269;  Cassard  v.  Hinman,  i  Bosw.  (N.  Y.)  207; 
Tyler  v.  Barrows,  6  Rdbt.  (N.  Y.)  104;  Kingsbury  v.  Kirwin» 
43  N.  Y.  Super.  Ct.  451 ;  Kahn  v.  Walton,  46  Ohio  St  195  ; 
S.  C  20  N.  E.  Rep.  203;  Bnia's  App.,  55  Fa.  294;  Smith  v. 
Bouvier,  70  Fa.  325.  Nor  is  a  future  sale,  with  the  privilege 
rejci'ved  on  either  side  to  execute  the  contract  or  not,  neccs* 
sarily  an  illegal  contract  "The  vendee  of  goods  may  expect 
to  produce  or  acquire  them  in  time  for  a  future  deliveiy,  and 
while  wishing  to  make  a  market  for  them,  is  unwilling  to  enter 
inlD  an  absofute  obligation  to  deliver,  and  therefore  bargains 
fer  an  optk»  fHiich,  while  it  fdievet  him  finom  liabi%,  asnirea 
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him  of  a  sale,  in  case  he  is  able  to  deliver,  and  the  purchaser 
may  in  the  same  uny  guard  himself  against  loss  bc>'ond  the 
consideration  paid  for  the  option,  in  case  of  his  tnabilitx'  to 
take  the  goods.  Tliere  is  no  inherent  vice  in  such  a  contract:*' 
Higciow  V,  Ikncdict,  70  N.  Y.  202;  S.  C.  26  Am.  Rep.*  573; 
Brown  p.  Hall.  5  Lans.  (N.  Y.)  177;  Pcrryman  v.  Wolfie, 
93  Ala.  290;  S.  C,  9  So.  Rep.  148 ;  Kirlqxitrick  v.  Bonsall, 
72  Pa.  155;  Maxton  f.  Ghecn,  75  Pa.  166.  It  makes  no 
difference  tliat  tlie  transaction  is  a  speculative  one:  Stewart  r. 
Pamcll,  147  P^.  5^3;  S.  C,  29  W.N.  C.  537;  23  Atl.  Rq>. 
838.  If  the  intention  of  the  parties  is  to  execute  the  contract, 
in  case  the  option  is  exercised,  by  an  actual  deliver}'-  and 
reccifit  of  the  subject  matter,  the  contract  is  valid :  Sondheim 
V.  Gilbert,  I  I7.1nd.  71 ;  Rumse>'r.  Hcrry,65  Me.  570;  Famum 
r.  Pitcher,  151  Mass.  470;  S.C.,  24  X.  R  Rq).  590;  Jones;*. 
Sliale,  34  Mo.  A|)p.  302;  Noycs  v.  S]iauUIing,  27  Vt.  42a 
The  deti\'cr>'  need  not  be  manual ;  it  may  be  s>-mbo1ical,  by 
means  of  warehouse  receipts,  bills  of  lading,  or  the  like :  Fisher 
V.  Fisher  (Ind.),  the  principal  case.  36  N.  E.  Rep.  296;  Famum 
r.  l^tcher,  stipra;  Gregory  v.  Wendell,  39  Mkh.  337. 

II.  If,  however,  tlicrc  is  no  actual  delivery  intended,  but  the 
transaction  is  to  be  settled  by  the  pa>'ment  of  the  diflcrence 
between  the  market  price  and  that  fixed  by  tlie  contract,  this 
amounts  in  legal  cflfect  to  a  mere  wager  on  the  price  of  the 
goods,  and  the  contract  is  accordingly  held  void,  at  common 
law,  as  well  as  by  statute  in  many  S^tcs.  **Such  contracts 
are  against  public  policy,  because  they  tend  to  unsettle  the 
natural  course  of  trade,  and  tempt  tlie  parties  to  them  to  wori» 
for  a  rise  or  fall  in  the  prices  of  the  commodities  on  which 
their  wagers  arc  laid,  without  regard  to  actual  values,  and  by 
methods  calculated  to  pronKyte  their  own  profit  at  the  expense 
or  ruin. of  others,  without  reciprocity  of  benefit.  And,  besides 
these  evils,  there  are  othen,  more  immediate  to  the  parties,  ' 
culminating  firom  time  to  time  in  loss  of  fortune  and  character, 
defidcations,  crime  and  domestic  misery,  evils  which,  though 
they  do  not  always  follow,  yet  follow  so  often  that  they  have  not 
been  overlooked  by  the  courts: "  Fhgg  r.  Gilpin,  17  R.  1. 10; 
S.  C,  19  AtL  Rep.  1084;  Griicwood  v.  Bhuie,  1 1  C.  B.  535; 
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Barry r.Croskcy, 2 J.&S. i;  BartlcttP.Smtth,i3Fed. Rq>. 263; 
Embrc)*  v,  Jamison.  131  U.  S.  336;  S.  C,  9  Sup.  Ct  Rq>.  776; 
Cobb  V.  Prell,  16  Cent.  L.  J.  453;  Justh  t\  Holliday.  17  Cent 
L.  J.  s6 ;  Lee  r.  Boyd,  86  Ala.  283  ;  S  C.  5  So.  Rep.  489; 
Pickering  V.  Cease,  79  III.  328;  Cothran  r.  Ellis,  125  IlL 
496 ;  S.  C,  16  N.  E.  Rep.  646 ;  Watte  v.  Costello,  40  III 
App.  30;  Beadles  v,  McElrath,  85  Ky.  230;  Rumsey  v. 
Berry.  65  Me.  $75  •  Gregory  v.  Wendell,  39  Mich.  337 ; 
Waterman  v.  Buckland,  i  Ma  App.  45 ;  Cockrell  v,  Thomp> 
•on,  85  Mo.  510;  Rudolf  V.  Winters,  7  Neb.  125 ;  Yerkes  v. 
Salomon,  11  Hun.  (N.  Y.)47i;  Peck  r.  Doran,  46  Hun. 
(N.  Y.)  454;  Story  v.  Salomon,  71  N.  Y.  420;  Williams  v. 
Carr,  80  N.  C.  294;  LeMer  v.  Buel  (Ohio),  30  N.  E.  Rep. 
821 ;  Brua's  App.,  55  Pa.  294;  North  p,  Phillips,  89  Vfu 
250;  Oliphant  r.  Markham,  79  Tex.  543;  S.  C,  15  S.  W. 
Rep.  569;  Everingham  9.  Mdghan,  55  Wis.  354;  S.  C,  13 
N.  W.  Rep.  269;  Lowry  r.  Dillman,  59  Wis.  197. 

A  future  contract  b  not  illegal,  however,  merely  because  it 
Is  in  fiict  settled  by  the  payment  of  diflerencrs.  It  b  the 
original  intent  of  the  parties  that  governs ;  and  if  that  be  for  a 
A0NM  JSiit  execution  6f  the  contract  by  delivery,  even  though 
contemplating  the  possibility  of  a  settlement  by  way  of  adjust* 
ing  differences,  the  contract  b  valid  in  its  inception,  and  cither 
party  may  waive  hb  right  to  actual  execution,  and  make  a  set» 
tlement  on  the  bosb  of  differences  in  price,  which  will  not 
fender  the  contract  vokl :  CUrke  v.  Foss,  7  Biss.  C.  Ct  540; 
Boyd  fr.  Hanson,  4 1  Fed  Rep.  174;  Univ.  Stock  Exch.  v.  Stevens^ 
66  L.  T.  N.  S.  612.  The  exbtenoe  of  the  illegal  intent  b 
not  necessarily  to  be  inferred  from  the  final  settlement  [though 
it  wottU  seem  to  be  a  strong  indication  of  it] :  Ware  v. 
Jocdan,  25   111.  App.  534;     see  Porter  p.  Vieu,   i   Biss. 

C  Ct  177. 

Similar^,  the  fiict  that  the  transactkm  was  carried  on 
through  a  broker,  by  means  of  margins  fumbhed  him  to  secure 
him  against  any  loss  which  he  might  suffer  on  hb  principal's 
acoouni;  b  not  an  infellible  sign  of  a  wagering  contract  Tha 
intent  to  deliver  mi^'  exist  in  such  a  case,  and  the  margin  may 
be  demanded  only  as  an  earnest  to  secure  the  delivcfy  of 
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the  goods,  or  the  payment  of  the  purchase  price :  Preston  v, 
R.  K^  36  Fed.  Rep.  54;  Union  Natl  Bk.  v.  Car,  16  Cent.  L.  J. 
320;  Fisher  v.  Fisher,  113  Ind.  474;  S.  C,  i  s  N.  £.  Rep.  833. 

III.  In  order  to  invalidate  a  future  contract,  the  illegal 
intent  must  be  mutual :  Connor  v.  Heman,  44  Mo.  App.  346. 
If  either  party  intends  a  dotta  fide  execution,  the  contract  is  < 
good  as  to  him,  and  will  be  enforced  at  hb  suit  The  secret 
intention  of  the  other  party  cannot  aflect  his  rights :  Clarke  v, 
Foss,  7  Biss.  C.  Ct  540;  Bartlett  v.  Smith,  13  Fed.  Rep.  263 ; 
Bangs  tr.  Homick,  30  Fed.  Rep.  97;  Lehman  v,  Feld,  37  Fed. 
Rep.  852;  Edwards  v.  HocffinghoflT,  38  Fed.  Rep.  635; 
Boyd  V,  Hanson,  41  Fed.  Rep.  174 ;  Pixley  v.  Boynton,  79 
111.  351;  Carroll  v.  Holmes,  24  IlL  App.  453;  Benson  v, 
Morgan,  26  111.  App.  22 ;  MHieeler  v,  McDermkl,  36  III.  App. 
179;  Whitesides  v.  Hunt,  97  Ind.  191  ;  Murry  v,  Ocheltree, 
59  Iowa,  435 ;  S.  C,  13  N.  W.  Rep.  41 1 ;  Gregory  v.  Wen- 
dell,  39  Mich.  337 ;  Williams  v.  Tiedeman,  6  Mo.  App.  269 ; 
Cockrell  9.  Thompson,  85  Mo.  510 ;  Hentz  tr.  Miner,  64  Hun. 
(N.  Y.)  636;  S.  C,  18  N.  Y.  Suppl.  880 ;  Williams  p.  Carr, 
80  N.  C.  294;  Wall  V.  Schnekler,  59  Wis.  352 ;  Ashton  v. 
Dakin,  4  H.  &  N.  867. 

IV.  In  consequence  of  the  manner  in  which  these  transac- 
tions are  now  carried  on  through  the  medium  of  Exchanges 
and  Boards  of  Trade,  it  very  rarely  happens  that  a  future  con- 
tract is  made  directly  between  the  parties.  It  is  usually 
effected  through  the  medium  of  a  broker  employed  for  that 
purpose;  and  this  introduces  a  new  clement  for  consideration, 
viz. :  whether  the  broker,  thus  employed,  is  to  be  viewed  as 
a  mere  agent,  unaffected  by  the  illegal  intent  of  the  parties,  or 
whether  he  is  so  &r  affected  by  that  intent  as  to  be  precluded 
from  recovering  advances  and  commissions  on  account  of  such 
contract 

The  rule  in  England,  as  bid  down  in  Thacker  v.  Hardy, 
4  Q.  B.  D.  685 ;  S.  C  27  W.  R.  158,  seems  to  be,  that  the 
broker,  even  with  knowledge  of  the  customer's  ill^^  intent,  is 
merely  the  agent  of  the  latter ;  and  that  as  there,  is  no  agree- 
ment between  htm  and  the  customer  to  buy  or  sdl,  there  is  no 
illegality  ia  his  employment,  and  he  can  recover  advances  and 
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Roaewarne  v.  Billing,  15  C.  B.  N.  S.  316;  sec, 
however.  Cooper  v.  Nctl,  U.  N.,  1878,  p.  1 28.  But  in  Amcrici 
the  br  more  reasonable  rule  is  adopted  that "  when  the  broker 
is  privy  to  the  unlawful  design  of  the  parties,  and  brings  thtm 
together  for  the  very  purpose  of  entering  into  an  illegal  agree- 
ment, he  is  parHeeps  erimmis,  and  cannot  recover  ibr  services 
rendered  or  losses  incurred  by  himself  on  behalf  of  either  in 
Ibrwarding  the  transaction  :  '*  In»'in  v.  Williar,  1 10  U.  S.  499 ; 
S.  C,  4  Sup.  Ct  Rep.  160;  Embrey  v.  Jamison,  131  U.  S. 
356;  S.  C,  9  Sup.  Ct.  Rep.  776;  Re  Green,  7  Biss.  C.  Ct. 
338;  Phelps  V.  Holclemcss,  56  Ark.  300;  S.  C,  19  S.  W. 
Rep.  921 ;  Walters  v.  Comer  (Qa.),  5  S.  E.  Rep.  292 ;  Bk.  v. 
Cunnmgham,  75  Ga.  366;  Cothran  v,  Ellis,  125  111.  496; 
S.  C  16  N.  £.  Rep.  646 ;  Wheeler  v.  McDermid,  36  111. 
App.  179;  Stewart  v,  Schall,  65  Md.  289;  Harvey  v. 
Merrill,  150  Mass.  i ;  S.  C,  22  N.  E.  Rep.  49;  Hill  tr.  John- 
son, 38  Mo.  App.  383 ;  Crawford  v.  Spencer,  92  Mo.  498 ; 
Kahn  v.  Walton,  46  Ohio  St.  195  ;  S.  C,  20  N.  E.  Rep.  203 : 
Lester  v.  Bud  (Ohio),  30  N.  E.  Rep.  821 ;  Fardra  v.  Gabell, 
89  F^  89 ;  Dickson  v.  Thomas,  97  Pa.  278.  One  who  deals 
widi  a  broker  deals  with  him  as  a  principal,  not  as  an  agent : 
Ruchtzky  v.  De  Haven,  97  Pk.  202.  It  does  not  matter  that 
tome  of  the  parties  with  whom  the  broker  dealt  were  actual 
buyers  and  sellers.  The  illegal  intent  pervades  the  whole 
course  of  dealing:  Fareira  v,  Gabell.  89  Pa.  89;  Miles  v. 
Andrews,  40  111.  App.  155.  The  question  is  purely  between 
the  broker  and  the  customer,  and  his  dealings  with  third  par- 
ties are  inmiaterial  on  the  question  of  the  understanding  between 
them:  Griswold  v,  Gregg,  24  111.  App.  384;  Kennedy  v. 
Stout,  26  111.  App.  133 ;  Miles  v.  Andrews,  40  111.  App.  155. 

Two  cases  only  appear  to  &vor  the  English  rule:  Taylor  v. 
Pcnquite,  35  Mo.  App.  389,  which  rests  on  a  mistake  as  to 
the  dectskm  in  Codcrell  v.  Thompson,  85  Mo.  510;  and 
Barnes  v.  Smith  (Blass.),  34  N.  E.  Rep.  403,  which  seems  to 
cling  to  the  idea  that  the  broker  is  the  agent  only  of  the 
aistomer;  but  these  are  of  no  wdght  against  the  prcpondcr- 
\  of  authority  dted. 

If,  however,  tiie  broker  is  tgnomit  of  the  illegal  design  of 
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his  customer,  and  acts  in  good  Ciith,  the  contract  is  {jood  as  to 
him,  and  he  can  rocoxxr  his  advances,  commisiiions  and  losses: 
Rountrce  r.  Smith,  15  Repr.  609;  Iruin  v.  Williar,  no 
L\  S.  499;  S.  C.  4  Sup.  Ct.  Rep.  160;  Lehman  v.  Feld,  37 
Fed.  Rep.  852:  Ivdwards  v,  Hocffin{;hofr,  38  Fed.  Rep.  635; 
Boyd  r.  Hanson,  41  Fed.  Rq>.  174:  Murry  v,  Ocheltrec,  59 
Iowa.  435 ;  S.  C,  1 3  N.  W.  Rep.  411:  Williams  v,  Girr,  80 
N.  C.  394;    Potts  V,  Dunlap.  no  Pa.  177;  S.  C,  30  AtL 

Rep.  413. 

V.  As  the  intent  of  the  parties  is  the  criterion  of  the  nature 
of  the  contract,  anything;  which  goes  to  show  that  intent  is 
admissible  as  evidence  in  a  suit  founded  on  the  contract: 
YcrkcH  1'.  .Salomon,  n  Hun.(X.  Y.)47i:  Cassardv.  llinman, 

6  Ikisw.  (N.  Y.)  14:  Hcnu  v.  Miner,  58  Hun.  428;  S.  C. 

13  N.  Y.  Suppl.  474.  All  the  circumstances  surrounding  the 
transaction,  and  the  conduct  of  the  ])artics  with  reference  to  it, 
arc  legitimate  ex'idcnce  on  this  question :  Ik>yd  v,  Hanson, 
41  Fed.  Rep.  174;  Hill  v,  Johnson,  38  Mo.  App.  383.  The 
general  course  of  dealing  between  the  parties  is  some  evidence, 
though  not  conclusive,  of  the  nature  of  tlie  transaction  in 
question  :  Watte  v.  Costello,  40  III.  App.  307 ;  Lowe  f  *.  Young, 
59  Iowa,  364;  S.  C,  13  N.  W.  Rep.  339;  Kenyon  f.  Luther, 
4  N.  Y.  Supi)l.  498 ;  S.  C.  afT.,  10  K.  Y.  Suppl.  95 1.  And  so 
is  the  general  course  of  dealing  of  the  Board  or  Exichonge,  of 
which  the  broker  is  a  member:  Ikveridgc  v,  Hewitt,  8  III. 
Aijp.  467.  But  it  is  not  allowable  to  give  in  evidence  special 
instances  of  illegal  transactions,  either  with  the  party  to  the 
contract,  or  with  third  persons:  Gruner  v,  Stuckcn  (La.). 
3  So.  338 ;  Dwight  v.  Badgley,  60  Hun.  (N.  Y.)  144;  S.  Cn 

14  N.  Y.  Suppl.  498;  Potts  r.  Dunlap,  no  P^  177;  S.  C, 
30  Atl.  Rep.  1413.  Even  the  subsequent  acts  of  the  parties 
may  be  evidence  of  their  original  intent:  Clarke  v.  Foss, 

7  Biss.  C.  Ct  540. 

The  rules  of  the  Board  or  Exchange  on  whose  floor  the 
dealings  are  carried  on  are  admissible  on  the  construction  of  the 
contract:  Bartlett  v.  Smith,  13  Fed.  Rep.  363;  Bibb  v.  Allen, 
149  U.  S.  481 ;  S.  C,  13  Sup.  Ct.  Rep.  950.  When  the  rules 
pro\ide  that  if  further  margins  are  not  put  up  on  notice,  the 
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contract  may  be  treated  as  filled,  and  the  other  pajty  niay 
reco\'er  the  difTcrence  between  the  contract  and  market  price, 
without  any  perfonnance  or  oflor  to  i^erform  on  hts  part,  they 
iKill  make  a  contract  good  on  its  face  illegal  and  void :  Lyon 
V,  Culbertson,  83  HI.  33 ;  S.  C,  25  Am.  Rep.  349.  But  if 
the  illegal  intent  be  otherwise  prox-en,  the  rules  cannot  be 
invoked  to  show  that,  according  to  them,  actual  delivery  must 
be  mack::  Mackc>*  v,  Rausch,  60  Hun.  (N.  V.)  583;  S.  C, 
15  N.  Y.  Suppl.  4. 

The  abillt)'  of  the  parties  to  perform  their  contracts  b  a  very 
material  circumstance ;  for  if  their  means  are  wholly  dtspro^ 
portioned  to  the  value  of  the  goods  purchased,  the  inference  b 
strong  that  the  transaction  is  not  ^»ia  fidi :  lk\'eridgc  r. 
Hewitt,  8  III.  App.  467  ;  Curtis  ;'.  Wright.  40  111.  App.  491 ; 
Myem  v.  Tobias  (Pa.),  i6  Atl.  Rep.  641  ;  S.  C.  24  W.  N.  C. 
432 ;  Gaw  f».  Bennett,  153  Pa.  247 :  S.  C  31  W.  N.  C  557 ; 
25  Atl.  Rep.  1 1 14;  Watte  r.  Wickersham,  27  Keb.  457; 
S.  C  43  N.  W.  Rep.  259.  It  has  also  been  held  that  when 
the  sum  deposited  with  the  broker  bears  no  proper  proportion 
to  the  value  of  the  stock  ordered,  the  inference  b  that  a  gam- 
bling contract  u'as  intended ;  but  this  b  hardly  consonant  i»'ith 
the  wxight  of  authority:  Patterson's  App.  (Pa.),  13  W.  N.  C 

1 54. 

When  the  evidence  showed  that  the  brokers  were  willing  to 
buy  or  sell  for  the  customer  at  their  own  risk  without  inquiry 
as  to  his  financial  ability,  so  long  as  he  put  up  the  necessary 
-"margins;"  that  when  he  (ailed  to  advance  further  funds,  the 
brokers,  without  oflcring  to  deliver  or  demanding  the  price  of 
the  cotton,  promptly  closed  out  the  contract  and  demanded  the 
diflcrence  between  the  contract  and  market  price,  the  &cts  show 
a  gambling  contract :  Phelps  t^.  Holdemess,  56  Ark.  300 ; 
S.  C,  19  S.  W.  Rep.  921.  So,  e%idcnce  that  the  customer 
was  not  a  refiner  of  oil,  or  one  who  would  buy  for  hb  own 
consumption ;  that  he  had  not  sold  the  oil  when  he  exercised 
hb  option ;  that  he  did  not  intend  to  exercise  it  if  the  market 
price  fell  below  that  fixed  in  the  agreement,  joined  to  proof 
tfiat  he  was  finandally  unable  tn  take  and  pay  for  the  whole 
amount  of  oil  he  had  contracted  for,  leads  to  the  convictioo 
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that  the  contract  ^*as  a  gambling  one :  Kirkpatrick  v,  Bonsalt 
72  Pa.  155.  But  when  the  customer  pays  a  part  of  the  pur- 
chase price,  leaves  stock  ^ith  the  brewer  till  paid  for,  and 
directs  him  to  sell  it  again,  the  contract  is  valkl :  Eggleston  r. 
Rumble.  66  Hun.  (N.  Y.)  627;  S.  C.  20  N.  Y.  Suppl.  819. 
And  when  the  wheat  purchased  is  delivered  in  the  form  of 
warehouse  receipts,  which  ^-ould  entitle  the  purchasers  to 
actual  delivery  of  it  on  presentation  thereof,  the  transaction  is 
good :  Fbher  v.  Fisher,  the  principal  case  (Ind),  36  N.  E- 
Rq>.  296. 

Ordinarily,  the  burden  of  proof  lies  on  the  party  assert- 
ing the  illegality  of  a  contract  good  on  its  (ace:  Renson 
V,  Morgan,  26  111.  App.  22 ;  Mohr  v,  Micsen,  47  Minn.  228  : 
S.  C.  49  N.W.  Kcp.  862;  Harris  v.Tumbridge.  83  N.  Y.  92. 
But  though  an  illegal  intent  will  not  be  presumed:  Stor>* 
V.  Salomon,  71  N.  Y.  420;  yet  experience  has  so  proved  the 
likelihood  of  illegal  intent  in  future  contracts,  that  the  tendency 
seems  now  to  be  to  put  the  burden  of  proof  on  the  one  who 
seeks  to  enforce  the  contract,  at  least  when  a  doubt  has  been 
cast  upon  it  by  the  testimony  of  the  opposite  party :  Wheeler 
V.  McDermid,  36  IlL  App.  179 :  First  Nat*l  Bk.  v.  Oskaloosa 
Co.,  66  Iowa,  41 ;  S.  C,  23  N.  W.  Rep.  255 ;  Sprague  r. 
Warren,  26  Neb.  326 ;  S.  C,  41  N.  W.  Rep.  1 1 13 ;  Cobb  r. 
Prcll.  16  Cent  L.  J.  453  ;  Barnard  v,  Backhaus,  52  Wis.  593. 

VI.  In  Illinois,  the  statute  against  dealing  in  fntures  is 
peculiarly  strict.  **  Whoever  contracts  to  have  or  give  to  him- 
self or  another  the  option  to  sell  or  buy  at  a  future  time  any 
grain  or  other  commodity,  stock  of  any  railroad  or  other  com- 
pany, or  gold  ....  shall  be  fined  ....  and  all  contracts 
made  in  violation*  of  this  section  shall  be  considered  gambling 
contracts,  and  shall  be  void :  '*  Cr.  Code  IIU  |  130.  It  is  the 
rule  under  this  statute  that  any  future  contract,  other  than  an 
actual  sale,  is  void:  Webster  v.  Sturges,  7  111.  App.  560; 
IxKke  V,  Fowler,  41  111.  App.  66 ;  Schneider  v.  Turner,  130 
III.  28;  S.  C,  22  N.  E.  Rep.  497;  AfT.  S.  C,  27  111.  App.  220; 
Pcarce  v.  Foote,  113  111.  228;  Corcoran  v.  Coal  Co.,  138  111. 
390;  S.  C,  2S  N.  C  Rep.  759;  but  see  Richter  v,  Frank,  41 
Fed.Rep.859.  The  tame  seems  to  be  the  rule  in  Iowa:  Osgood 
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V.  fiauder,  82  Iowa,  171 ;  S.  C^  47  N.  W.  1001.  This,  how* 
wet,  applies  to  optional  sales  only.  If  the  sale  be  absolute, 
and  the  delivery  only  is  future,  the  contract  is  still  valid: 
\Vhite  V.  Barber,  123  U.  S  392  ;  S.  C,  8  Sup.  Ct.  Rep.  221 ; 
Wolcott  V.  Heath,  jZ  111.  433 ;  Logan  v.  Brown,  81  111.  415. 

VII.  When  the  contract  is  illegal,  and  cannot  be  enforced, 
a  security  founded  on  that  contract  is  void  in  the  hands  of  the 
principal,  of  the  broker,  xipartUeps  arhmms^  or  of  a  purchaser 
with  notice:  Steers  v,  Lashlcy.  6  T.  R.  61 ;  Re  Green,  7  Bisa. 
C  Ct  338;  Embrey  r.  Jemison,  131  U.  S.  336;  S.  CQSup. 
Ct  Rep.  776 ;  Brown  r.  Alexander,  29  111.  App.  626;  Cothran 
V.  Ellis,  125  IlL  496;  S.  C  16  N.  E.  Rep.  646;  Davis 
V.  Davis,  119  Ind.  511;  S.  C,  21  N.  E.  Rep.  11 12;  SwarU*s 
App.,  3  Brewst.  (Fk.)  131 ;  Griffith's  App.,  16  W.  N.  C.  (Fk.) 
249;  Dempsey  9.  Harm  (Pa.),  12  Atl.  Rep.  27;  S  C,  9  Cent 
Rep.  615;  Brua's  App.,  55  Pa.  294;  Fareira  v,  Gabdl, 
89  P^.  89;  Griffiths  V.  Scars,  112  Pa.  523;  Oliphant  v. 
Ilarkham,  79  Tex.  $43;  S.  C,  15  S.  W.  Rep.  569;  Barnard 
V,  Backhaus,  52  Wis.  593.  If  the  broker  be  innocent  he  can 
recover,  and  so  can  a  bona  fide  holder:  Lehman  v.  Strasberger, 
2  Woods  C  Ct  554;  Pearce  v.  Rice,  142  U.  S.  28;  S.  C, 
12  Sup.  Ct  Rep.  130;  Sondhdm  tr.  Gilbert,  117  Ind.  71; 
Crawford  v,  Spencer,  92  Mo.  498.  But  when  the  making  of 
such  a  contract  b  declared  a  crime  by  statute,  a  securit>' 
founded  thereon  is  void,  even  in  the  hands  of  a  boma  JSdc 
boMer:  Hawley  v,  Bibb.  69  Ala.  52;  Cunningham  v.  Bank, 
17  Cent.  L.  J.  470;  Bank  r.  Curningham,  75  Ga.  366; 
Snoddy  v.  Bank,  ZZ  Tenn.  573;  Bank  v.  Carroll,  80  Iowa,  1 1 ; 
S.  C  45  N.  W.  Rep.  304. 

VIII.  One  who  is  a  party  to  such  an  illegal  contract  cannot, 
either  at  common  law  or  in  equity,  recover  money  paid  in 
fortherance  of  the  transaction.  As  we  have  seen  the  broker 
cannot  recover  his  advances  on  behalf  of  his  principal,  nor. 
can  the  principal  recover  the  money  deposited  with  the  broker 
as  margins:  Lawton  v.  Blttch,  83  Ga.  663;  S.  C,  10  S.  E. 
^^  355;  O'Brien  9.  Luques,  81  Me.  46;  S.  C.  t6  Atl. 
Rc|».  304;  Burt  V.  Myer,  71  Md.  467;  Gregory  v.  Clark, 
39  Mich.  337;  Ruchixky  v.  Dc  Haven,  97  Fa.  202;  Stewart 
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r.  Pamcll.  147  Pa.  523:  S.  C.  29  \V.  N.  C.  537;  23  AtL 
Rep.  838;  Sowlcs  r.  Hank.  61  Vt  375;  S.  C,  17  Atl. 
Rep.  791.  There  are  occassional  exceptions  to  this  rule. 
Thus  the  customer  can  recover  if  he  intended  a  bona  fide  sale 
and  delivery:  Gregor>'  r.  Clark,  39  Mich.  337.  A  minor  can 
recover  money  so  paid  by  him  during  minority:  Ruchizky  v. 
De  I  lavcn,  97  Pa.  202.  When  the  broker  acknowledges  a 
balance  in  his  liands  in  favor  of  the  customer,  the  latter  may 
recover,  if  he  can  show  that  the  broker  received  the  money 
for  his  use:  Peters  v.  Grim  (Pa.),  30  W.  N.  C.  177;  S.  C, 
24  Atl.  Rep.  192;  Repplier  r.  Jacobs,  30  W.  N.  C.  180;  S.  C, 
24  Atl.  Rep.  194;  Floyd  v,  Patterson,  ^2  Tex.  202;  S.  C, 
10  S.  W.  Rq>.  526.  So  a  deposit  of  margins  can  be  recovered 
if  the  customer  revoke  his  illegal  instructions:  Dancy  v. 
Phclan,  82  Ga.  243;  S.  C,  10  S.  E.  Rep.  205.  Or  if  his 
complaint  docs  not  on  its  lace  show  an  illegal  contract:  Clarke 
\K  Drown,  fj  Ga.  606. 

Hy  statute,  however,  such  payments  are  made  recoverable 
in  many  of  the  States  of  the  Union.  The  question  depends 
on  the  wording  of  the  particular  statute;  but  in  general  either 
party  may  recover  of  the  other:  Cushman  v.  Root,. 89  Cal.  373; 
S.  C,  26  Pac.  Rep.  S83;  Kennedy  r.  Stout,  2O  lil.  App.  133; 
N.  Y.  &  Chic.  Grain  &  Stock  Exch.  r.  Mellen,  27  111.  App. 
556;  Lyons  v,  Hodges  (Ky.),  13  S.  W.  Rep.  1076;  Peck  p. 
Doran,  46  Hun.  (N.  Y.)  454;  Copley  v.  Doran,  1  N.  Y. 
Suppl.  888;  Lester  x\  Bucl  (Ohio),  30  N.  E.  Rep.  821. 
Though  it  has  been  held  that  the  broker  cannot  recover  in 
Illinois:  White  v.  Barber,  123  U.  S.  392;  S.  C,  8  Sup.  Ct 
Rep.  221. 

One  who  knowingly  tends  mone>'  for  the  purpose  of  further* 
ing  a  gambling  transaction  in  futures  cannot  recover  it: 
Waugh  p.  Beck,  114  Pa.  ^2;  Plank  r.  Jackson,  128  Ind. 
424;  S.  C,  26  N.  E.  Rep.  568,  but  if  he  take  no  part  in  the 
transaction  mere  knowledge  on  his  part  that  the  money  was 
to  be  so  used,  1^*111  not  preclude  him  from  rccoveiy:  Arm- 
strong xf.  Bank,  133  U.  S.  433;  S.  C,  10  Siip.  Ct  Rep.  450; 
Jackson  v.  Bank,  125  Ind.  347;  S.  C,  25  N.  E.  Rep.  430. 
The  true  test  is  whether  or  not  he  requires  the  aid  of  the 
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illCf^al  tranmction  to  make  out  his  case;    if  so,  he  cannot 
fccoN-cr;  if  not.  he  can:  Armstrong  r.  Rank,  sufra, 

IX.  In  all  ca.5cs  of  alleged  gambling  contracts  in  futures, 
the  question  as  to  their  nature  is  one  of  £ict,  not  of  law;  for 
the  jur>%  not  for  the  court:  Washer  r.  Bond,  40  Kans.  84; 
S.  C,  19  Pac.  Rep.  323;  Fareira  r.  Gabdl.  89  Pa.  89; 
Thompson  r.  Rcibcr,  123  Pa.  457;  S.  C.  23  W.  N.  C.  180; 
16  Atl.  Rep.  793. 

X.  There  is  one  very  curious  kind  of  future  contract  that 
has  frequently  come  before  the  courts  during  the  past  few 
years.  This  is  what  is  known  as  a  "Bohemian  Oats"  con- 
tract By  it  a  quantity  of  oats,  professedly  of  a  special  brand, 
but  in  reality  of  ordinary  kind,  is  sold  to  a  fiumer  at  a 
price  iar  above  its  real  value,  and  a  bond  is  given  by  the 
seller  to  buy  back  a  certain  number  of  bushels  of  the  crop  at 
a  high  figure,  promising  a  profit  to  the  unwary  agriculturist 
With  but  one  exception,  Watson  v.  Blossom,  2  N.  Y.  Suppl. 
5Si;  S  C  Aft,  4  N.  Y.  Suppl.  489,  these  contracts  ha\'e 
been  held  illegal  as  against  public  policy,  and  notes  gi\'en  on 
them  void,  except  in  the  hands  of  a  bona  fide  holder,  subject 
to  the  exception  in  the  latter  case  due  to  the  operation  oT 
criminal  statutes,  as  explained  in  Schmueckle  v.  Waters, 
125  Ind.  265;  S.  C,  25  N.  K.  Rep.  281;  Glass  v.  Murphy 
(Ind.  App.),  30  N.  R.  Rep.  1097;  Kain  v.  Bare  (Ind.  App.), 
31  N.  £.  Rep.  205;  Merrill  ?'.  Packer,  80  Iowa,  542;  S.  C, 
45  N.  W.  Rq).  107C;  Shipley  v,  Reasoner,  80  Iowa.  548; 
&  C  45  N.  W.  Rep.  1077;  Sutton  v,  Beckwith.68  Mich.  303; 
S.  C,  36  N.  W.  Rep.  79:  Mace  v.  Kennedy,  68  Mich.  389; 
S.  C,  36  N.  W.  Rep.  187;  McNamara  r.  Gargett  68  Mich. 
454;  S.  C,  36  N.  W.  Rep.  218.  The  first  Iowa  case  on  thb 
subject.  Hanks  r.  Brown,  79  Iowa,  560;  S.  C.  44  N.  W. 
Rep.  8 1 1  r  decided  that  such  a  contract  was  not  obnoxious  to 
the  statute  of  that  State  against  gambling  contracts,  strangely 
enough  forgetting  all  about  the  common  law  and  public 
policy;  but  this  omission  has  been  corrected  by  the  later  cases 
firom  that  State  cited  above. 

XI.  A  contract  to  "comer**  the  market  by  buying  up 
stock  or  goods  is  illegal  at  common  law  as  against  public 
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policy:  Samuel  v.  Oliver  (IlL),  23  N.  E.  Rep.  499;  Sampton 
V,  Shaw,  toi  Mats.  145. 

An  agreement  by  which  one  guarantees  to  another  that 
cattle  to  be  sold  1^  the  hitter  shall  bring  so  much  a  head, 
binding  himself  to  pay  the  diflcrence  if  they  bring  less,  while 
the  owner  agrees  to  pay  the  diflcrence  to  the  guarantor  in  case 
they  bring  more,  is  a  wager  on  the  price  of  the  cattle,  and  a 
note  given  for  such  diflerenoe  b  void:  Bank  v,  Carroll, 
89  Iowa,  tt;  S.  C  45  N.  W.  Rep.  504. 

R.D.S. 
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LiABiuTY  OP  A  Theatre  Manager  for  Assault  Committbo 
BT  A  Special  Pouceiian. 

The  liability  of  a  master  for  an  assault  and  battecy  com- 
mitted by  his  servant  is  based  on  the  common  law  principle 
**QHifacii  per  abdm  fadi  per  u^' \ht  theory  being  that  the 
master  in  selecting  his  servants  must  do  so  with  prudence  and 
caution,  and  must  select  persons  capable  of  fulfilling  the  duties. 

'Repotted  la  35  N.B.Eipwi»  Nov.  S4,  169). 
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He  will  cx-ict  under  penalty  of  hu  personal  responsibility  for 
their  tortA. 

This  theor>'  has  been  greatly  modified  in  modem  jurispru- 
dence, until  to-iLiy  the  true  criterion  of  the  master's  liability  is 
embodied  in  the  answer  to  the  question,  *'  Is  the  act  com- 
plained of  within  the  scope  of  the  ser\'ant*s  autliori^*  ?'*  If  so» 
the  master  is  liable ;  otherwise,  not. 

The  test,  as  laid  down  by  Coi»ley,  is  -  not  the  moti\'e  of  the 
seri'ant.  but  whether  th«it  which  he  diil  was  something  which 
hu  einplo>-ment  contemplated,  and  something  which,  if  he 
should  do  it  lawfully,  he  might  do  in  the  emplo}-er*s  name  :** 
Torts,  536.  The  great  difficulty  in  apfilying  this  prinaple  lies 
in  defining  what  acts  properly  (all  within  the  scope  of  the  ser- 
vant's employment  In  the  case  of  Ware  ;*.  Riratkria.  15  La. 
169,  it  was  held  that  where  an  agent  lost  sight  of  the  object 
for  which  he  was  employed  and  committed  a  wrong,  thereby 
causing  damage,  the  principal  was  no  ^more  answerable  for  it 
than  any  stranger,  the  agent  in  such  case  acting  of  his  own 
will,  and  not  in  the  course  of  his  emplo>'ment,  or  under  any 
implied  authority  of  his  principal.  The  dut>'  of  defendant's 
servant  in  this  case  was  to  open  and  close  certain  river  locks 
and  collejt  tolls,  and  the  oflence  complained  of  by  plaintiff  wa» 
an  assault  and  battr.y  received  by  him  from  defendant's  ser- 
vant under  pretext  of  said  plaintiff  not  having  paid  hv.  toll. 
This  ruling  was  followed  in  the  subsequent  case  of  Block  tr. 
Bannerman,  10  La.  Ann.  I,  where  the  owner  of  a  \-essel  was 
held  liable  for  the  tortious  acts  of  the  master,  committed  vhilst 
in  his  service  and  within  the  scope  of  his  authority. 

The  principle  is  true  even  if  the  tort  be  committed  in  dis- 
obedience to  the  master's  orders:  R.  R.  Co.  ?'.  Derby,  14  How. 
468.  In  a  comparatively  recent  case,  the  Supreme  Court  of 
Louisiana  decided  that  plaintiff  could  not  recover  damages 
against  the  master  for  a  wanton  and  unprovoked  assault 
inflicted  on  him  by  defendant's  servant,  the  plaintiff  being  a 
passenger  on  a  train  to  which  a  Pullman  Palace  Car  was 
attached,  of  which  defendant's  serxant  w*as  porter,  and  having 
entered  the  palace  car  to  ask  permission  to  wash  his  hands. 
The  coi*rt  held  that  tlie  ass^iult  was  something  which  the  ser- 
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\'ant'H  cniploynwnt  did  not  contemplate,  and  was  not  thcidbrc, 
within  its  scofic :  Williams  v.  Palace  Car  Co.,  40  La.  Ann.  Sj. 

In  the  ca.^*  of  Turner  v.  Western,  etc.,  R.  R.  Co.,  72  Ga. 
292,  it  was  held  that  where  one  was  lawfully  in  the  cab  of  the 
frdirht  train  of  a  railroad  treating  for  his  passage,  as  had  fre- 
quently been  done,  and  was  still  being  done  at  times  of  trial  by 
other  [tcnonn  on  the  same  train,  as  to  an  injury  inflicted  upon 
him  he  stands  within  the  reason  and  spirit  of  the  authorities  in 
reference  to  like  injuries  done  to  passengers. 

*'  The  general  doctrine  with  reference  to  master  and  servant, 
employer  and  cmplo>-ec,  is,  that  when  the  employee  commit* 
ting  the  injury  is  not  at  the  time  executing  the  employer's 
business  or  not  actmg  within  the  scope  of  his  empIo>'mcnt  the 
employer  is  not  responsible:*'  I'r>*or,  C.  J.,  in  Winncgar's 
Admr.  V.  R.  R.  Co.,  85  Ky.  547. 

In  McKinley  v.  The  C.  &  N.  W.  R.  R.  Co.,  44  lov^-a.  314, 
an  action  was  brought  to  recover  damages  for  an  assault  by 
defendant's  brakenvui  on  plaintifil'  while  latter  was  attem|)ting 
to  enter  a  passenger  car  at  I  loward  Junction,  Wisconsin,  on 
March  22,  1872.  Seevcrs,  C.  J.,  delivering  the  o|iinion,  said: 
'*  If  we  were  left  to  determine  the  question  upon  principle, 
whether  an  employer  should  be  held  liable  for  the  wilful  or 
criminal  ads  of  the  employee  done  in  the  course  of  his 
employment,  we  should  have  ver>'  little* or  no  hesitation 
in  affirming  such  liability,  and  this  because  the  employer  has 
placed  tlie  employee  in  a  position  to  do  wrong,  and  it  being 
done  in  the  course  of  his  emjiloymcnt.  the  intent  witli  which 
it  was  done  should  not  affect  the  liability  of  the  employer 
whether  the  intent  of  the  employee  is  good  or  ill.  So  long 
as  he  acts  within  the  scope  of  his  employment  the  emplo>'er 
should  be  bound.  Tlie  decided  weight  and  number  of  the 
authorities  arc  in  accord  ^ith  this  view.  We  need  only  refer 
to  some  of  them  without  stopping  to  discuss  or  review  them." 
See  Turner  v.  North  Branch  R.  R.  Co..  4  Cal.  494;  G.  West- 
ern R.  R.  Co.  V.  Miller,  19  Mich.  303:  Finney  v.  R.  R.  Ca, 
iq  Wis,  395;  Brooks  v.  Penna.  Cent.  R.  R.  Co.,  57  Pa.  339; 
St.  LouiSk  etc..  R.  R.  Co.  v.  Dalby.  19  111.  353;  R.  R.  Co.  v, 
Wetmore,  19  Ohio,  no;  Isaacs  v.  R.  R.  Co.,  47  N.  Y.  122: 
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Gocldard  r.  Grand  Trunk  R.  K.  Co..  5;  Mich.  212;  Rich  r. 
Bryant,  106  Mas^  180;  Cracker  r.  C.  &  N.  W.  R.  R.  Co., 
36  Wis.  657. 

"A  railroad  corporation  is  liable  to  the  same  extent  as  an 
individual  would  be  for  an  injury  done  by  its  servant  in  the 
course  of  his  employment:  Moore  v,  R.  R.  Co.,  4  Gray,  465 ; 
Hcti'ctt  V,  Swift,  3  Allen,  420;  Hohnes  t*.  Wakefield, 
12  Allen,  580.  If  the  act  of  the  servant  is  within  the  general 
scope  of  his  employment,  tlie  master  is  equally  liable  whether 
the  act  is  yn\(u\  or  merely  negligent:  Ho\%'e  v,  Nen*niarch, 
1 2  Allen,  49.  Or  even  if  it  is  contrar}*  to  an  expressed  order 
of  the  master:  R.  R.  Co.  v.  Derby,  14  How.  468.  .  .  .  We 
deem  it  unnecessary  to  cite  further  authorities  on  this  point. 
The  principle  ]>'ing  at  the  foundation  of  the  doctrine  is  as  old 
as  the  common  law,  and  is  embodied  in  the  maxim  qui  fofii 
per  almmfacit  per  se,  and  is  as  applicable  to  corporations  as  to 
individuals.  Doubtless,  if  a  servant  or  agent  commit  a  tort 
out  of  the  scope  of  his  agency  or  employment  and  not  con- 
nected with  it,  the  principle  would  not  be  liable  therefor  unless 
he  previously  authorized  or  subsequently  ratified  the  act:'* 
Ramsden  v.  R.  R.  Co.,  104  Mass.  1 17.  Where  a  servant  in 
tlie  employment  of  his  master  does  an  act  which  he  is  not 
employed  to  do  the  master  is  not  responsible:  Towanda  Coal 
Ca  V.  Heeman,  86  Pa.  418.  A  master  is  liable  for  the  results 
of  the  wilful  conduct  of  his  servant  if  within  the  scope  of  his 
authority,  or  for  acts  done  by  his  command  or  with  his  assent: 
R.  R.  Co.  r.  Wilt,  4  Wliart  142;  Yerger  et  ux.  v,  Warren, 
7  Oaey,  319;  R.  R.  Co.  v.  McLain,  91  Pa.  442;  Ry.  Ca  f. 
Donahue,  70  Pa.  119;  Higgins  v.  Turnpike  Co.,  46  N.  Y.  23. 

A  corporation  is  liable  for  the  wilful  acts  and  torts  of  its 
servants  done  to  the  injur}*  of  others,  witliin  the  general  scope 
of  their  employment:  Terrtr  Haute,  etc.,  R.  R.  Cat*.  Jackson, 
81  Ind.  19;  JeflfcrsonxHUe,  etc.,  R.  R.  Co.  r^  Rogen,  38  Ind. 
1 16:  Express  Co.  v,  Patterson,  73  Ind.  430:  Wabash  Ry.  Co. 
V:  Savage,  110  Ind.  156;  Ry.  Co.  v.  Anthony,  43  Ind.  183. 

The  act  of  the  agent  within  the  general  scope  of  his 
employment  b  the  act  of  the  master,  and  if  wrongfiil  the 
master  is  liable,  although  the  act  be  unnecessary  to  the  per- 
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fomiance  of  the  master's  sen  ice  niul  was  not  intended  for  that 
puqxi.se.  T]ie  liability  of  the  master  does  not  depend  upon 
the  necessity  of  the  act,  or  the  intent  with  which  it  was  done, 
but  upon  whether  the  act  was  wrongful  and  within  the  general 
scope  of  the  employment  of  the  agent:  Indianapolis,  etc,  Ry. 
Co.  r.  Anthony,  43  Ind.  183. 

In  Noblesville,  etc.,  r.  Cause,  y6  Ind.  142,  it  is  said: 
*'  Counsel  have  cited  cases  declaring;  the  familiar  rule  that  a 
master  is  responsible  for  the  acts  of  the  ser\'ant,  only  when 
the  latter  is  acting  within  the  scope  of  his  employment ;  but 
this  was  an  unnecessary  work,  for  the  general  rule  is  too  well 
settled  and  understood  to  need  sup|K>rt  from  adjudged  cases.'^ 

If  a  servant  docs  a  wrongful  act  without  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  ihe  work 
of  his  master,  tlic  latter  b  not  responsible  therefor ;  but  if  the 
act  be  done  in  the  execution  of  the  authority  given  by  the 
ma.ster  and  for  the  purpose  of  performing  what  he  has 
directed,  he  is  responsible  whei.her  the  wrong  done  be  occa- 
sioned by  negligence  or  by  a  wanton  and  reckless  purpose  to 
accomplish  his  business  in  an  unlawful  manner :  Howe  v. 
Xewmarch,  12  Allen,  49. 

Ily  tlie  civil  law  the  liability  was  confined  to  the  person 
standing  in  the  relation  of  patoffamilias  to  the  wrongdoer: 
Dig.  lib.  9,  tit.  3.  But  by  the  English  law  the  liabili^  is 
more  extensive. 

In  McManus  r.  Crickett,  i  East.  106,  Lord  Kenyon,  C.  J., 
after  quoting  Chief  Ju.stice  Holt  in  Middleton  v.  Fowler,  Salk. 
282,  to  the  effect,  "  that  no  master  is  chargeable  with  the  acts 
of  his  servant,  but  when  he  acts  in  the  execution  ol  the 
authority  given  him/'  says:  "Now,  when  a  servant  quits 
liight  of  the  object  for  which  he  is  employed,  and  without 
having  in  view  hin  master's  order,  pursues  that  which  his  own 
malice  suggests,  he  no  longer  acts  in  pursuance  of  the  author- 
ity given  him,  and,  according  to  the  doctrine  of  Lord  Holt, 
his  master  will  not  be  answerable  for  such  act."  See  Turber- 
ville  V.  Stamp,  i  Ld.  Ray.  264. 

A  master,  however,  is  nM  responsible  for  the  wrongful  act 
of  his  servant  unless  that  act  be  done  in  the  execution  of  the 
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authority  ^pixn  by  his  master.  Sijvut/  tAtui»/c  if  ku  tuiplcj* 
aicHt  he  is  as  much  a  stranger  to  his  master  as  any  third 
person,  and  therefore  his  act  cannot  be  regarded  as  the  act  of 
his  master:  Lamb  r.  Palk,  9  C.  &  P.  629;  Garth  r.  Houard, 
8  Bing.  451;  Wilson  r.  Rankin,  34  L.  J.,  Q.  B..  62; 
McGowan  v.  Dyer,  L.  R.,  8  Q.  H.  141. 

A  master  is  liable  fur  injur)-  caused  by  the  wanton  and 
violent  conduct  of  his  ser\'ant  in  the  performance  of  an  act 
within  the  course  of  his  emplo>'ment:  Seymour  v.  Green- 
wood, 7  H.  &  H.  356;  Croft  r.  Alison,  4  R  &  Aid.  590; 
Limpus  V,  Onmibus  Co.,  1  H.  &  C.  526;  and  such  act  only 
binds  when  done  by  the  authorit>'  or  consent  of  the  master: 
Ward  V,  Evans,  2  Salk.  441 ;  Lyons  r.  Martin,  8  Ad.  &  £. 
512 ;  Gregory  v.  Pipe,  9  B.  &  C.  591. 

In  Drew  v.  Peer,  93  Pa.  234.  Tha>'er,  P.  J.,  instructed 
the  jury  that  "  the  defendant  is  responsible  ibr  any  loss  or 
damage  sufiercd  b>'  himself  in  consequence  of  the  misconduct 
of  the  defendant's  agents.  It  did  not  require  an  expiess  direc- 
tion to  her  agents  to  commit  this  injury  to  make  her  respon- 
sible. **  The  instruction  was  affirmed  by  the  Supreme  Court, 
the  facts  in  this  case  being  almost  identical  with  those  of 
Dickson  r.  Waldron. 

The  following  quotations  are  taken  from  the  celebrated 
Doctor  Eraser's  work  on  the  Scottish  law  of  Master  and  Ser- 
vant, as  illustrative  of  the  question  in  that  counti>'  :— 

**  Quasi  delicts  have  been  defined  by  the  Roman  jurist, 
faeia  illicUa  sola  culpa  siuc  dplo  adntissa.  They  are  acts  which 
arise  from  carelessness,  negligence,  rashness,  or  want  of  skill, 
by  which  injury  has  been  sustained,  without  any  criminal 
intention  on  the  part  of  the  doer. 

*'  If  a  servant  does  a  wrongful  act  without  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  the  work 
of  the  master,  the  latter  is  not  responsible  in  damages  therefor; 
but  tf  the  act  be  done  in  the  execution  of  the  authority  given 
by  the  master,  and  for  the  purpose  of  performing  what  he  has 
directed,  he  is  responsible  whether  the  wr6ng  done  be 
bccaakmed  by  negligence,  or  by  a  wanton  and  reckless  purpose 
to  accompUsh  his  business  in  an  unlawful  manner. 
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**  The  liability  of  the  master  for  the  servant's  qmasi  delicts 
n>ts  partly  on  the  same  principle  with  his  liability  ior  his 
ser\'ant*s  contracts :— vii.,  that  cxprcs.vxl  in  the  maxim,  ipd 
facii  per  almm/acii  per  se, — partly  on  vietvs  of  expediency,  and 
partly  also  on  the  following  grounds :  The  master  is  presumed 
to  select  the  servant  from  a  knowledge  of,  or  at  least  a  belief 
in  his  skill,  steadiness,  and  care.     I  Ic  places  him  in  a  position  j 

in  which  he  acquires  a  relation  to  the  public  which  he  would  i 

not  otherwise  hold,— a  position  cntiiling  responsibilities  which,  i 

but  for  their  being  tlius  delegated  to  another,  the  master  woukl  | 

hax-e  to  discharge  for  himself.     Also,  he  entrusts  htm  with  the  | 

charge  of  property  often  calling  for  carefulness  in  its  manage-  i 

mcnt,  to  avoid  accident  to  others ;  and  thus  puts  it  in  his  ' 

power,  by  carelessness  or  rashness,  to  inflict  injury  on  others 
to  an  extent  that  would  not  otheni'ise  exist  For  these  and 
similar  reasons  the  laws  of  most  countries  have  sanctioned  a 
dcp:irture,  where  the  relation  of  master  and  servant  exists, 
from  the  general  principle,  enpta  iette/  sitas  tmetvres.     Page  1 5a 

**  First,  it  hiay  be  observed  that  the  master  is  of  course  liable 
to  answer  for  any  injury  caused  by  the  servant  in  the  direct 
execution  of  his  express  orders.  With  regard  to  this  class  of 
cases  tlicre  is  no  difficulty ;  the  connection  between  the  wixMig 
and  the  authority  from  which  the  act  flowed  is  immediate,  and 
suflliciently  obvious. 

**  But,  secondly,  it  falls  to  be  remarked  that,  to  make  the 
master  liable,  no  such  immediate  connection  between  his 
command  and  the  act  out  of  which  the  injury  results  is 
requisite.  It  is  sufficient,  in  order  to  entail  such  responsibility 
on  the  master,  tliat  the  servant  was  at  the  time  acting  under 
the  general  mandate  implied  in  his  contract  of  service— that  he 
was  doing  his  master's  work,  or  even  that  he  was  at  the  time 
employed  in  an  operation  which  might  lairly  be  held  to  fidl 
within  the  scope  and  sphere  of  his  duties  as  servant,  even 
though  the  master  may  have  been  utterly  ignorant  that  his 
servant  was  engaged  in  that  particular  du^  at  the  time. 

*'  Two  well  marked  exceptions  to,  or  rather  limitations  of 
the  rule,  are  to  be  noticed  as  now  well  settled  by  a  series  of 
decisions. 
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"  The  first  of  these  is,  that  the  rule  only  appXict  where  the 
injury  caused  by  the  .scriant,  for  which  it  is  sou|;ht  to  make 
the  master  answerable,  ari.^cs  out  of  something  done  by  him 
while  acting  strictly  within  the  scope  and  limits  of  his  employ- 
ment while  discharging;  the  duties  for  which  he  has  been 
engaged  under  his  contract  with  his  master.  The  reason  of 
this  exception  is,  thiit  the  master*!!  Iiabilit>%  having  its  origin  in 
implied  mandate,  can  ha\-c  no  pkice  where  the  limits  of  that 
mandate  are  exceeded. 

"The  second  exception  is,  that  the  rule  ap|)litfs  only  where 
the  relation  of  master  and  ser\*ant  exists  in  a  strict  and  proper 
sense  betn-cen  the  oflfending  party  and  him  m-hom  it  is  sought 
to  make  responsible  for  the  act.  Wliere  this  is  not  the  case, 
there  is  no  room  for  appl>-ing  the  maxim,  rtspotukmi  smparicr:* 

**  The  rule  which  '^s  now  established  is,  to  quote  the  words 
of  Willcs,  J.,  in  Barwick  s/.The  EnglUh  Joint  Stock  Rank^an 
actk>n  .igainst  a  bank  /or  fraudulent  misrqircscnution  on  the 
part  of  its  manager—'  that  the  master  is  ansmcrable  lor  every 
such  wrong  of  the  ser\'ant  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's  bendit,  though  no 
express  command  or  privity  of  the  master  be  proved:'* 
Macdonell,  Master  and  Scr\t  258. 

"A  master  is  liable  for  the  wrongful  act  of  his  servant,  to 
the  injuiy  of  a  third  person,  where  the  servant  is  engaged  at 
the  time  in  doing  his  master's  busincsn,  and  is  acting  within 
the  general  scope  of  his  authority,  although  he  b  rockkss  in 
the  performance  of  his  dut>-,  or  through  lack  of  judgment  or 
discretion*  or  from  tn6rmit>'  of  temper,  or  under  the  influence 
of  passion  aroused  by  the  circumstances,  goes  bcyomi  the  ittrict 
line  of  his  dut}%  and  inflicts  unnecessary  and  unjustifiable 
injury:'*  Wood.  Mast,  and  Servt.  (2d  Ed.)  589. 

A  master  is  liable  for  the  act  of  his  servant  done  in  the 
eoune  of  his  employment:  Helyear  v,  Hawke,  5  Esq.  72. ' 

As  to  the  ser\-ant's  tort  and  negligence,  the  univerMl  rule 
is,  that  the  master  is  responsible  in  damages  to  third  persons 
for  the  act  of  his  servant  occasioning  an  injury,  whether  the 
act  is  of  omission  or  commission,  in  conformity  |o  or  in 
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disobcdiaice  ofthcnia.<ter*s  order,  by  negligence,  fraud,  deceit, 
or  even  wilful  misconduct  so  long  as  it  wsa  in  the  course 
of  tlic  cmi)Ioynicnt:  Browne,  Dom.  Rel.  136. 

The  ni«istcr  is  not  liable  for  a  wrongful,  wilful,  and  unlawful, 
act  of  his  scn'ant  toward  a  third  person,  although  the  servant 
professes  to  be  acting  in  the  master's  employment,  if  the  act 
is  entirely  inilqKndcnt  and  outside  of  and  hainng  no  proper 
connection  with  the  employment:  Hrowne,  Dom.  Rel.  138. 

A  master  is  ordinarily  liable  to  answer  in  a  ci\'il  suit  for  the 
tortious  or  wrongful  acts  of  his  .servants  if  those  acts  are  done 
in  the  course  of  his  employment  in  his  master's  ser\'ice.  The 
ma.xims  applicable  to  such  cases  being  respondeat  superior  and 
qui  fadi  par  aUmu^ftuii  perse:  Smith,  Master  and  Servant,  332. 

This  rule  is  universal  in  its  application  and  whether  the  act 
be  negligent,  fraudulent  or  dccdtful,  or  c\-en  an  act  of  positive 
malfeasance  or  misconduct,  if  done  in  the  course  of  his  em- 
ployment, the  master  is  responsible  eivUiter  to  third  persons: 
Story,  on  Agency,  452;  Paley,  on  Agenc>',  2^\  Pothier,  on 
Oblige  (Kvans)  456. 

In  conclusion,  I  will  cite  the  following  rule  laid  down  by  the 
eminent  Judge  Coolcy,  cited  with  approval  by  the  Supreme 
Court  of  Ix>uisiana  in  the  case  of  Williams  v.  Palace  Car  Co., 
supra :  '*  It  will  readily  occur  to  e\xry  mind  that  the  master 
cannot,  in  reason,  be  held  responsible  generally  for  whatever 
wrongful  conduct  a  servant  may  be  guilty  of.  A  liability  so 
extensive  would  make  htm  guarantor  of  the  servant's  good 
conduct,  and  would  put  him  under  a  responsibility,  which 
prudent  men  would  hesitate  to  assume." 

Patrick  C.  B.  O'Dokovan. 
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The  paidiMe  by  a  rtilraad  company  of  itock  In  anoClMr  CBflipony 
vlMMie  line  is  not  panllcl,  for  the  purpote  of  acquiring  the  Utter'a  right 
of  way,  ia  ndid  an<ler  I  low.  .(Mich.)  Sut.,  {  3403,  authoriring  any  laiX- 
load  company  which  hod  in  good  faith  entered  npon  the  cooatraeiion 
of  ita  food  and  beeome  nnaUc  to  complete  the  lasie,  to  aell  the  road  and 
Ita  righta  and  franchisee  to  any  other  railroad  company  not  having  the 
aame  terminal  pointa  and  not  being  a  competing  lint. 

The  Power  op  One  Railroad  Company  to  Purchase  Srocs 
IN  Another. 
The  rapid  tcndenc}'  towards  consolidation  of  smaller  aail* 
road  companies  into  great  systems,  now  progressing  in  the 
United  States,  makes  the  question  of  the  legality  of  a  course 
not  unfrequently  practiced  for  such  a  purpose,  one  of  much 


A  corporation  is  a  creature  of  the  Act  of  Incorporation  and 
as  such  has  no  other  powers  than  are  expressly  granted  or 
are  necessary  to  eflcct  the  ends  and  objects  of  its  existence. 
The  charter  being  a  contract  between  the  public  and  indi* 
viduals  must  be  strictly  construed.  Each  right  the  corpora* 
tkm  possesses  need  not  be  specially  enumerated,  but  no 
authority  can  be  inferred  other  than  for  purposes  directly 
conferred:  The  New  Orleans,  etc.,  Co.  v.  Dock  Co.,  28  La. 
AAn.  173;  Franklin  v.  Lewiston  Institution  for  Savings,  68 
Me.  43. 

*  Rcpoittd  la  51  N.  W.  Rep.  1063. 
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The  right  of  a  railroail  company  o\xt  its  funds  cannot  be 
construed  acconlin^^  to  the  rules  applicable  to  literary,  scien- 
tific and  religious  corporations.  Such  corporations  require 
authorit)'  to  invest  tlieir  money  in  order  to  maintain  them- 
selves and  prcserxT  whate\*er  may  be  pvcn  them.  In  such 
charters  the  power,  if  not  expressly  mentioned,  is  implied,  that 
they  may  succensfuUy  engage  in  the  enteq>riscs  for  which 
they  are  organised  and  render  what  funds  tliey  Usivc  produc- 
tive. 

At  common  law  the  directors  of  one  railroad  company  have 
no  authority  to  in\-cst  their  oqMtal  or  profits  in  the  stock  of 
ancHhcr.  Railroad  coqx)rations  are  chartered  to  transport 
jKissengers  or  merchandise,  and  are  bound  to  a|>|>ly  all  the 
monies  and  property  of  the  com|)any  for  that  purpose. 
Investing  their  funds  in  that  of  utlKT  corponitioas  is  not 
within  the  scoi>e  of  the  busiiKss  for  which  they  arc  incor- 
porated: Muaicll  ^^  Midland,  etc..  R.  R.  Co.  (1863),  i  H.  k 
M.  130:  Woods  V,  Memphis  etc.,  R.  R.  Co..  5  Ry.  &  Corp. 
I^  j.  372;  Hazelhurst  ;*.  The  Savannah,  etc.,  R.  R.  Co., 
43  Ga.  13;  Ha\^r  v.  New  York,  etc.,  R.  R.  Co.,  19  Abb.  N. 
Cas.  456;  Macintosh  r.  Flint,  etc.,  R.  R.  Co.,  34  Fed.  Rep. 
583;  The  Central,  etc.,  R.  R.  Co. ;'.  The  Pcnna.  R.  R.  Co., 
36  N.  J.  K«|.  475;  SolomcuH  :».  Latn^',  I3  Hcav.  339;  The 
Great  Northern  Ry.  Co.  v.  The  Great  Kastem  Counties  Ry. 
Co.,  21  L.  J.  Ch.  Si7;  The  New  Orleans,  etc..  Steamship  Co. 
V,  Ocean  Dry  Dock  Co.,  28  La.  Ann.  173;  The  Great  Wes- 
tern Ry.  Co.  V,  The  MctroiK)litin  Ry.  Co.,  33  L.  J.  Ch.  382^ 
Milbank  v.  New  York,  etc.,  R.  R.  Co.,  64  How.  Pr.  20. 

**  Kvcry  cliartcr  of  a  private  corporation  is  a  contract,  first 
between  the  State  and  the  corporation — to  which  each  is  sol- 
emnly bound — ^the  State  that  it  will  not  impair  the  obligation— 
the  corporation  that  it  will  |)erform  the  objects  of  its  corporation 
and  keep  within  the  powers  granted  to  it;  secondly,  betux*cn 
the  stockholders  themselves.  The  stockholders  arc  bound  to 
consent  to  the  management  of  the  affairs  of  the  corporation 
by  the  majority,  and  by  the  by-laws  which  the  majority 
makes.  And  the  m*hole  on  the  other  hand  agree  with  each 
other  that  they  i^-tll  apply  the  funds  of  the  company  to  the 
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•bjccH  #iW  pnrfoies  of  ikt  charier  and  not  othcmite.  Both 
as  betia-ccn  the  State  and  the  corporators,  the  lam'  of  this 
contract  is  the  charter.  The  Stitc  has  granted  to  it  no  rights 
and  the  individual  stockholders  have  clothed  it  with  no  rights, 
cxceiJt  such  as  are  clearly  and  expressly  set  down  in  the 
charter:  Gmtral  R.  R.  Co.  v,  Collins,  40  Ga.  582. 

Sute  constttutions  sometimes  contain  express  prohibitions 
against  the  purchase  of  stock  in  other  roads.  On  the  other 
hand,  single  com|>antcs  are  occasionally  authorised  to  do  so 
by  their  charters  and  in  other  instances,  general  law;  Zabriskie 
V,  R.  R.  Co.,  23  How.  (U.  S.)  381 ;  or  special  Acts;  Ma}^r  of 
Balto.  V.  Balto.,  etc.,  R.  R.  Co.,  21  Md.  50;  confer  the  power. 

If  one  railroad  company  may,  at  its  option,  buy  the  stock 
of  another  it  undertakes  a  new  contract  not  oontcmpkitcd  by 
its  charter:    Hazelhurst  v.  The  Savannah,  etc.,  R.  R.  Co.. 

43  Ga.  i3. 

It  is  no  answer  that  the  action  of  the  directors  is  of  benefit 
or  profit  to  the  shareholder  seeking  to  prevent  the  purchase. 
\Micther  it  is  to  his  interest,  is  for  him  to  judge.  He  has  a 
legal  right  to  insist  tliat  the  company  sliall  be  kept  within  the 
legitimate  scope  of  the  charter:  Klkins  v.  Camden,  etc,  R.  R. 
Co.,  36  N.  J.  Eq.  5 ;  Central  R.  R.  Co.  v,  Collins.  40  Ga.  582. 

Power  expressly  granted  to  a  railroad  company  to  nuuntain 
the  road  does  not  authorize  a  purchase  of  stock  in  a  rival 
road  because  such  purchase  is  necessary  to  its  self  preservation. 

The  Central  Railroad  Company  was  gi\xn  by  its  charter 
power  to  '*have,  purchase,  receive,  possess,  enjoy  and  retain 
to  them  and  tlieir  successors,  lands,  rents,  tenements,  goods, 
chattels  and  eflccts,  of  whatsover  kind,  nature  and  quality,  the 
same  may  be,  and  to  sell,  grant,  demise,  alien  or  dispose  of  the 
same."  It  u'as  argued  that  such  an  indefinite  grant  authorized 
them  to  purchase  and  hold  any  kind  of  property  necessary  to 
protect  the  road,  and  was  not  precluded  such  a  construction 
by  a  proviso  restricting  the  power  to  such  bmds  as  it  might 
acquire  in  satisfiiction  of  debts  and  such  as  might  be  neoessaiy 
and  proper  for  laying,  building  and  sustaining  the  railroad. 
In  reply  it  was  said  by  the  court,  *'To  give  these  words  the 
meaning  contended  for  would  be  to  make  the  Central  Railroad 
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and  liinking  Company  a  coqxtraticn  for  any  pur])nsc  whatcn-cr. 
It  mi;;ht  cn;;a;;e  in  whatc\'er  cntcri)risc  that  the  ciipidit>'  of 
it9  directors  or  their  fancy  or  folly  mi«;ht  suggest  to  them." 

"What  docs  a  grant  to  maintain  and  sustain  a  railroad 
include?  Can  tt  in  any  fair  sense  be  construed  to  authorize 
the  engaging  in  any  other  enterprise  which  will  extend  the 
business  or  lessen  the  rivalries  of  the  company.  The  '  main- 
tiining  and  susUiining*  of  the  rctad  has  reference  to  keeping  it 
in  aiiairs,  supplpng  it  with  machincr}*  and  such  like  acts 
and  not  to  projects  for  extending  its  business,  by  schemes  and 
cnter])riscs  not  contemplated  and  expressed  in  clear,  unambig- 
uous terms  b>'  the  charter  itself:  '*  Central  R.  R.  Co.  v,  Collins, 
40  Ga.  582.  See  contra:  KyvLXX  v.  The  Lea\'enworth,  etc^ 
R.  R.  Co.,  21  Kan.  365;  Atchison,  etc.,  R.  R.  Co.t'.  Cochran. 
43  Kan.  325.  Sec,  howe\'er:  Pcnna.  R.  R.  Co.  r.  Com., 
7  All.  Rep.  368. 

Tlie  General  Railroad  Laws  of  Michigan  proiide  that  one 
railroad  corporation  may  subscribe  to  the  capital  stock  of  any 
other  railroad  company  organized  under  the  said  Act  with  the 
consent  of  the  latter;  and  by  other  provisions,  one  railroad 
company  is  authorized  to  aid  another  having  an  unfinished 
road,  |nd  to  make  running  arrangements ;  and  where  their  lines 
are  connected  to  enter  into  arrangements  for  their  common 
benefit,  consistent  with  and  calculated  to  promote  the  objects 
Cor  which  they  were  respectively  created.  In  Macintosh  v, 
Flint,  etc,  R.  R.  Co.,  34  Fed.  Rep.  582,  it  was  decided  that 
these  statutory  provisions  did  not  authorize  one  company  to 
acquire  the  stock  and  franchise  of  another  completed  company. 

A  company  having  authorit>*  to  purchase  a  limited  number 
of  shares  in  another  cannot  increase  its  holding:  Solomens  v. 
Laing  (1849),  12  Ikav.  339;  Tlie  Great  Western  Ry.  Ca  v. 
The  Metropolitan  Ry.  Co.,  32  L.  J.  Ch.  382. 

Since  chancery  will  enjoin  acts  of  this  character,  so  will  it 
decline  to  lend  its  aid  where,  by  so  doing,  it  would  give  eflect 
to  them:  The  Great  Northern  Ry.  Co.  v.  The  Great  Eastern 
Counties  R.  R.  Co.,  21  L.  J.  Ch.  837;  The  Great  Western 
Ry.  Co.  v.The  Met  Ry.  Co.,  32  L.  J.  Ch.  382.  In  this  latter 
case  the  company  had  been  authorized  by  Parliament  to  hold 
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a  Stated  number  of  shares  in  another  road.  The  directors  of 
thiH  road  decided  to  increase  the  number  of  shares,  but  lefused 
to  make  any  allotment  to  the  other  company  as  shareholder. 
A  bill  in  equity  was  filed  to  compel  an  award  of  the  propor- 
tion which  their  shares  entitled  them.  In  dismissing  the  bill* 
Lord  justice  Turner,  one  of  the  court,  observed,  while  they 
^tre  not  entitled  to  receive  and  hold  the  additional  shares,  yet 
had  the  bill  a\'erred  an  intention  to  dispose  of  their  allotment 
and  prayed  that  it  be  made  in  order  that  the  benefit  to  be 
deri\*ed  from  their  sale  might  be  secured  to  the  company, 
such  question  would  be  worthy  of  much  consideration. 

The  purchase  of  stock  in  a  parallel  and  competing  line  was 
Md  to  be  prohibited  by  the  Constitution  of  Ftonsylvania 
which  provided :  '*  No  railroad  .  .  or  the  lessees,  purchasers 
or  managers  of  any  railroad  .  .  .  shall  consolidate  the  stock* 
property  or  franchises  of  such  corporation  with,  or  lease  or 
purchase  the  works  or  franchises  of,  or  in  any  w;iy  control 
any  other  railroad  owning  or  having  under  its  control  a 
parallel  or  competing  line:  Fdina.  R.  R.  Co.  v.  The  Com- 
monwealth (Pa.),  7  All.  Rep.  568. 

The  right  to  lease  does  not  give  the  right  to  buy  a  road  or 
hecome  the  purchaser  of  iu  stock :  Central  R.  R.  Co.  v.  Col- 
^,  40  Ga.  582. 

By  the  General  Railroad  Laws  of  New  Jersey  (Rev.  p.  750, 

f  17).  and  the  Act  of  1880  (P.  L.  1880,  p.  331),  power  was 

given  to  railroad  companies  to  lease  their  roads  or  any  part  ot 

them  to  any  other  corporation  or  corporations  of  that  or  any 

otiier  State,  or  to  unite  or  consolidate  as  well  as  merge  their 

«tock.  property  and  franchises  and  roads  with  those  of  any 

other  company  or  companies,  and  it  was  further  provided  that 

the  dompany  acquiring  the  other  road  mi^t  use  and  operate 

hoth  or  cither  of  the  roads. 

The  Camden  and  Athmtk:  Railroad  on  the  strength  ofthe*? 
•tattttory  privileges  attempted  to  purchase  the  majority  of  the 
■*ock  and  bonds  of  a  rival  road,  and  assume  control  of  cer- 
*^  of  its  debts.  A  bill  in  equi^  was  brought  to  prevent 
*ttch  puichase.  In  sustaining  the  injunctioa  it  was  said  br 
^  Sapfwe  Court:   The  Acts  of  the  Legislature  while 
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they  gave  the  Camden  and  Atlantic  Railroad  power  to  unite 
and  consolidate  with  other  roads,  it  gave  it  no  power  to 
purchase  the  debts  of  another  company  or  its  road.  Union 
and  consolidation  of  two  rival  railroad  companies  a*^  one 
tiling  and  purchase  by  one  company  of  the  property  and  fran- 
chises of  the  other  is  another.  Such  purchase  is  foreign  to  the 
object  of  its  incorporation.  The  power  to  build  lateral  or  branch 
roads  given  by  the  charter,  was  not  considered  to  strcnghthen 
the  contended  construction:  Elkins  v.  Camden,  etc^  R.  R. 
Co..36N.J.Eq.$. 

Although  the  company  may  have  authority  by  the  law  of 
the  State  where  it  originated,  yet  it  cannot  purchase  the  stock 
of  a  road  in  another  State,  unless  expressly  authorized  so  to 
do  b>'  local  legislation :  Woods  v.  The  Memphis,  etc,  R.  R. 
Co.  (Ala.),  5  Ry.  &  Corp.  L.  J.  372. 

A  State,  cannot  by  an  Act  subsequent  to  the  charter,  confer 
the  ix>\vcr  on  a  railroad  to  invest  its  fund  in  the  bonds  or  stock 
of  another:  Central  R.  R.  Co.  v.  Collins.  40  Ga.  582;  White 
v.  The  Syracuse,  etc.,  R.  R.  Co.,  14  Baib.  (X.  Y.)  559. 

Hy  the  Act  of  1^52,  of  Georgia,  the  Central  Railroad  Com- 
pany was  given  power  to  lea.se  several  railroads  by  name  as 
well  as  any  other  road  that  might  "  connect "  ^itli  it,  and  hy 
a  subsequent  Act  authority  was  given  to  connect  their  tracks 
at  tlie  city  of  Savannah. 

In  the  opinion  of  the  Supreme  Court  it  was  held  that,  "  any 
such  power,  though  expressly  |i;ranted,  does  not  bind  any  of 
the  stockholders  who  do  not  consent  to  it.  Each  stockholder 
has  rights  in  the  nature  of  contract,  rights  in  the  limitations  as 
well  as  in  the  grants  to  the  coqx>ration,  and  even  the  legisla- 
tive will  cannot  under  the  Constitution  of  the  United  States 
impair  those  contract  rights,  by  making  him  against  his  will  an 
adventurer  in  an  enterprise  not  contemplated  in  the  original 
charter:  See  also  White  v.  The  Syracuse,  etc.,  R.  R.  Co.,  14 
Barb.  (N.  Y.)  559. 

If  the  Legislature  has  reserved  to  itself  the  right  to  alter  the 
charter  of  the  company,  the  proper  number  of  shareholders 
may  take  advantage  of  a  sub^uent  Act,  authorizmg  a  pur- 
chase of  stock  in  another  company,  by  the  consent  of  a  certain 
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road  runs,  are  chosen  to  ser\'C  vsith  them.  Lam-s  have  been 
introcluccd  in  various  states  to  check  the  abuses  to  which  tfie 
methods  of  receiverships  hai-e  gi\-en  rise,  but  while  these 
statutes  have  done  good  as  to  certain  matters  of  detail,  the 
commercial  &cts  of  which  we  have  spoken  have  been  stronj; 
enough  thus  Cir  to  pre\'ent  any  material  modification  of  the 
polic>\ 

The  immediate  cause  of  a  railway  receivership  is  usually  th« 
floating  debt.  Strictly  speaking,  the  e^cpression  '*Ftc>ating 
Debt  '*  means  the  monc}'  borrowed  by  a  company  on  collnSiteral 
and  made  pa\-able  on  demand  or  unthin  a  short  time.  The 
term,  howe\'er.  is  sometimes  used  to  cover  other  debts  of  the 
corporation,  such  as  for  supplies  which  hai'e  been  bought  but 
not  paid  for.  A  railway  which  is  iairly  prosperous  can 
arrange  to  pay  its  bond  interest  in  a  period  of  depression  with- 
out  shotting  signs  of  distress.  Ever}*  large  business  concern, 
such  as  a  manuiactor>*,  must  arrange  for  a  depreciation  of 
plant  and  machiner}-  before  setting  aside  earnings  applicable  to 
interest  or  dixndends.  The  reason  for  this  Is  that  were  a  con- 
trary course  to  be  pursued,  the  jctork  or  bond  holders  would 
very  shortly  find  themselves  in  possession  of  a  worthless 
property.  In  Victories  the  expected  losses  from  deprcciAtion 
are  usually  arranged  for  by  setting  aside  a  certain  sum  of 
money  from  the  earnings  yearly,  but  the  practice  of  railways 
is  different  It  is  the  custom  uith  them  to  renew  or  replace 
road  bed,  track  and  equipnnent  from  year  to  year  as  fast  as 
these  deteriorate  or  become  worn  out,  charging  the  cost 
directly  to  working  expenses.  By  these  means  the  uhole 
plant  b  kept  up  to  its  standard  at  the  expense  of  the  earnings, 
the  effect  being  the  same  as  though  specific  sums  had  been  set 
aside  from  income  each  year.  This  method  of  arranging  Tor 
depreciation  allows  the  railways  to  vary  the  amount  of  replace- 
ment from  year  to  year  according  as  the  seasons  are  prosperous 
or  the  reverse.  In  a  good  year  more  may  be  spent  upon  the 
toad  bed  and  track  aifd  for  the  purchase  of  riew  equipment  to 
replace  the  old  at  the  cost  of  working  expenses,  than  perhaps 
was  proportionately  required.  Then  in  poor  years  not  m 
much  of  this  tort  of  work  may  be  done,  allowing  a  larger  pro- 
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lick  of  credit.      If  this   money   borrow^   on 
thort  noikc  can  be  funded  into  bond=i  having 
he  company  cannot  suflfcr  through  a  demand 
?  principal,  but   is  safe  so  long  as  the  inter- 
^  paid     This  reasoning  h,ns  led  railway  corn- 
to  adopt  the  plan  of  selling  lonf-  time  bonds 
off  the  lloAting  debt,  even   though  the  price 
be  far  below  par.     But  such  a  course  conipek 
J  p^y  a  very  high  rate  of  interest  during  the 
bonds  and  is  con j^idcred  such  bad  financiering: 
iret,.ken  in  Wall  Street  as  an  acknowledgment 
r  IS  hard  pressed— with  rcsuUs  to  the  credit  of 
ilmast  a5  bad  as  though  the  distress  had  been 
^i^t-d.     Under  these  circumstances  -  friendly  " 
^  for  so  that  interest   may  be  withheld  from 
And  used  to  lake  yp  the  obligations  of  the 
att-Iy  pres^sing,  particularly  in  cases  where  a 
ij'^^e  obli^^atjons  wouJd  entail   severe  io5isc» 
ftT  ail  time. 

joinring    reed  vers,  thus   asked    for.    usually 

bis  mcurrcd  in  the  operation  of  a  road  for 

f  he  paid  by  the  receivers.     At    fir^t    blush 

iuch  an   order   entails    hard^^hip  upon 

oimp;my,  y^t  upon    examination  it  will 

'  'bic.      Transportation    is   conducted  a» 

inivcEcrs  .intj  shipjjcrs  are  required  to  pay 


*-     Sin 


'ng   thcif    journey  or    recdv- 

V  mu^f  1  Ihc  interest 

hi^ry  that 

enses 

f  to-<lay^ 

I  seen. 


^»a)'.  at 
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pordon  of  gross  income  to  be  payable  to  bond  and  stock- 
holders. This  saving  in  the  working  expenses  by  a  stoppage 
of  repairs  to  the  plant  is  usually  the  first  resort  of  the  railway 
manager  when  pressed  for  immediate  money  to  pay  bond 
interest.  Then  there  are  always  demands  for  new  capital  for 
impro\xmcnts  necessary  to  be  made  by  every  railway  as  its 
traffic  increases.  Ordinarily,  bonds  are  sold  to  meet  these 
capital  charges.  If,  because  of  a  lack  of  confidence  on  the 
part  of  the  investing  public,  or  a  lack  of  credit  as  regards  this 
particular  company,  such  bonds  can  not  be  sold,  except 
perhaps  at  a  great  sacrifice,  then  the  management  proceed  to 
borrow  the  necessary  money  for  these  capital  improvements  and 
perhaps  for  the  then  due  bond  interest.  Usually,  the  company 
must  hypothecate  with  the  bankers  from  whom  the  money  is 
borrowed,  bonds  either  of  the  company  itself  or  such  as  are 
held  in  its  treasury  and  controlling  subsidiary  lines,  important 
to  the  intcgrit)'  of  the  system,  so  that  the  banker's  loan  may 
be  fully  secured.  If  matters  go  from  bad  to  worse,  if  it  appear 
to  the  lender  tliat  the  situation  of  the  company  is  becoming 
more  and  more  critical  so  that  he  is  beginning  to  doubt  the 
real  \'alue  of  the  collaterals  held  by  him,  he  then  calls  for  his 
money,  if  it  is  loaned  on  demand,  or  gives  notice  that  he  will 
ask  for  it  when  the  same  matures.  If  the  company  can  not 
arrange  to  borrow  the  amount  from  some  one  else,  and  if  it  is 
confronted  with  the  sale  of  all  its  securities  at  bankrupt  prices, 
the  managers  may  resolve  to  confess  their  own  insolvency, 
before  a  public  confession  is  made  by  the  sale  of  the  securities 
held  by  Ihe  banker.  Perhaps,  just  at  this  moment,  a  large 
amount  of  interest  is  due  to  bond  holders.  In  such  a  case  the 
railway  managers  may  choose  to  default  on  the  bond  interest 
and  take  the  money  for  payment  to  the  floating  debt  holders^ 
m  order  to  save  for  the  company  the  coHatend  which  the 
bankers  may  hold,  and  which  may  be  essential  to  the  control 
of  parts  of  the  s)rstem,  but  which  would  very  likely  go  for  a 
song  if  pressed  for  immediate  sale.  While,  therefore,  floating 
debu  do  not  differ  from  other  obligations  of  te  company 
except  in  form,  they  have  come  to  be  recognised  in  Wall 
Street  as  a  source  of  great  danger  in  any  period  of  business 
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depression  or  lack  of  credit  If  thb  money  borrowed  on 
demand  or  on  short  notice  can  be  funded  into  bonds  having 
years  to  run.  the  company  cannot  suflcr  through  a  demand 
upon  it  for  the  principal,  but  is  safe  so  long  as  the  inter- 
est b  promptly  paid.  This  reasoning  has  led  railway  com- 
panies at  times  to  adopt  the  plan  of  selling  long  time  bonds 
in  order  to  pay  off  the  floating  debt,  even  though  the  price 
received  should  be  far  below  par.  But  such  a  course  compels 
the  company  to  pay  a  very  high  rate  of  interest  during  the 
whole  life  of  the  bonds  and  is  considered  such  bad  finandering* 
that  such  sales  arc  taken  in  Wall  Street  as  an  acknowledgment 
that  the  company  is  hard  pressed — ^with  results  to  the  credit  of 
the  corporation  almost  as  bad  as  though  the  distress  had  been 
openly  acknowledged.  Under  these  circumstances  "  friendl)*  *^ 
receivers  are  asked  for  so  that  interest  may  be  withheld  from 
the  bdhd  holders  and  used  to  take  up  the  obligations  of  the 
company  immediately  pressing,  particularly  in  cases  where  a 
failure  to  meet  those  obligations  woukl  entail  severe  losses 
upon  the  system  for  all  time. 

The  court  appointing  receivers,  thus  asked  for,  usually 
stipulates  that  debts  incurred  in  the  operation  of  a  road  for 
six  months  shall  be  paid  by  the  rccei\'ers.  At  first  blush 
it  would  appear  that  such  an  order  entails  hardship  upon 
the  creditors  of  the  company,  yet  upon  examination  it  \i*ill 
be  found  to  be  equitable.  Transportation  is  conducted  as 
a  cash  business.  Travelers  and  shippers  are  required  to  pay 
their  money  down  before  Uking  their  journey  or  receiv- 
ing their  property.  Since  a  railway  must  be  run  in  the  interest 
of  the  general  public,  and  since  this  involves  the  theory  that 
its  working  expenses  must  be  paid,  it  is  clear  that  the  esqxnscs 
of  to-day  are  properly  chargable  to  the  gross  receipts  of  to-day 
paid  in  cash  by  the  patrons  of  the  road.  But  as  we  have  seen, 
in  periods  of  distress,  the  managers  in  order  to  postpone  a  con- 
fession of  bankruptcy  in  the  hopes  that  the  temporary  trouble 
may  be  tided  over,  begin  to  put  oflT  payments  for  wages  or  for 
coal,  rails,  tics  and  supplies  of  all  descriptions  which  they  may 
continue  to  buy,  because  necessary  for  the  continued  operation 
of  the  trains.     In  this  way,  at  the  date  of  appointment  of 
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nxcnvcrs,  every  banknipl  road  has  large  arrears  of  w'agcs  and 
accounts  to  be  made  up.    As  these  current  obligations  arc 
really  chargeable  to  the  receipts  of  the  several  months  pasC 
and  as  these  receipts  ha\'e  been  taken  to  pay  bond  interest  o^ 
for  otlicr  purposes  in  the  interest  of  the  bond  holders,  it  t^ 
pro|ier  that  the  prior  claims  for  current  expenses  should  be 
made  up  from  the  first  receipts  of  the  road  under  the  recei\'er' 
ship.     If  there  is  any  complaint  to  be  made  on  the  part  of  th^ 
bond  holfler  it  is  that  the  knowledge  of  these  (acts  has  noC 
been  brought  to  their  attention ;  but  usually  in  such  a  matter 
the  managers  of  the  road  act  in  good  fiuth,  in  the  hopes  thaC 
better  times  may  enable  them  to  pay  up  the  back  debts,  and 
save  ttie  indirect  losses  to  the  bond  holders,  which  a  public 
confcMion  of  the  real  situation  would  at  that  time  have  caused. 
The  heavy  expenses  confronting  the  receivers  at  the  time  of 
their  apfx^ntmcnt  are  met  partly  from  defaulted  bond  Interest 
and  perhaps  from  rocdvers*  certificates.     At  first  these  certifi- 
cates, made  a  first  lien  on  the  property,  were  authorised  very 
sfxiringly  by  the  courts  and  only  in  cases  shown  beyond 
dispute  to  be  necessary.    Gradually  such  issues  were  extended, 
until  tlie  present  practice  is  for  authorisation  of  certificates  for 
any  puipose  which  the  court  may  be  led  to  believe  is  for  the 
ultimate  benefit  of  the  road.    In  this  way  another  mortgage  is 
put  ahead  of  the  regular  mortgage,  whose  bonds,  held  by  the 
public,  liave  been  supposed  and  decbrcd  to  be  a  prior  lien 
upon  tlie  road.    Tlie  force  of  circumstances  often  thus  impairs 
the  righbi  of  existing  mortgages  though  these  be  drawn  iii 
strong  legal  bnguage.    Foreclosure  is  also  a  right  expressly 
granted  by  the  mortgaging  company  to  the  holders  of  iti 
bonds  if  in  deiault,  but  in  practice  this  right  is  subject  to 
modification.     It  should  be  recollected  that  a  railway  plant, 
costing  perhaps  550,000  per  mile,  is  worth  but  a  fraction  of 
that  sum  in  itself  as  real  estate  and  old  iron.    What  is  really 
mortgaged  is  the  income  received  from  transportation.    If  that 
income  is  reduced  from  business  causes^  the  value  of  the 
company's  bonds  is  correspondingly  reduced.    As  just  said, 
the  directors,  at  the  firrt  appearance  of  a  decline  in  profits, 
economise  in  depreciation  expenses,  hoping  for  better  timet. 
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number  of  shareholders  :  White  x\  The  SiTscuse,  ctc^  R.  R. 

Co.(i«53),  i4Barb.(X.Y.)559^ 

Where  no  pow'er  has  been  reserved  to  the  State  to  sanction 
such  a  use  of  corporate  funds,  a  slockholder  may  sometimes, 
h>'  his  fiulurc  to  object  at  the  proper  time,  estop  himself  from 
afterwards  ccmp*siining:  Macintosh  r.  Flint,  etc,  R.  R.  Co^ 
34  Fed.  Rep.  582. 

In  Zabriskie  v.  The  Clc\*eland.  etc.,  R.  R.  Co.,  23  How. 
(U.S.)  381,  the  complainant,  wlin  was  a  stockholder  in  the 
defendant  company,  was  present  by  proxy  at  a  meeting  at 
which  it  was  agreed  to  guarantee  the  ix>nds  of  another  com- 
pany. No  objection  was  made  in  his  behalf.  It  was  held  he 
could  not  compbin  after  some  of  the  guaranteed  bonds  had 
been  sokL 

So,  in  Hill  et  J.  r.  Nisbct  et  al.  iCO  Ind.  341,  persons  who 
constituted  a  majorit}-  of  the  dircctura.  when  the  purchase  of 
stock  was  made,  were  held  to  have  no  standing  in  equity  to 
question  the  validit)*  of  such  purchase. 

It  is  possible  tha:  a  right  of  action  which  might  arise  out  of 
the  relations  of  such  comrxinics  could  not  be  enforced :  Thomas 
V.  R.  R.C0.,  101  U.S.  71. 

Should  all  the  shareholders  unite  and  authorise  the  use  of 
the  company's  funds  for  the  purcluise  of  stuck  in  another  road, 
the  State  may,  at  any  time,  interfere  and  compel  its  sale  or 
deprive  the  company  of  its  charter :  Matins  v^  v,  Murchison 
(U.  S.  C  C  K.  Car.,  R.  Dist.),  9  Am.  &  En4.  R.  R.  Cas.  590. 

A  shareholder  m  a  company,  whose  stock  has  been  bought 
by  a  rival  company,  can  enjoin'  the  rival  company  from  voting 
on  the  shares  held  by  it  at  a  meeting  of  his  company :  Pearson 
fr.  Railroad  (1883),  63  N.  H.  53;. 

And  this  rule  is  equally  applicable,  if  not  stronger,  where 
the  power  to  vote  has  alone  been  purchrjed :  Woods  p.  The 
Memphis,  elc^  R.  R.  Co.  (AU.).  5  Ry.  &  Corp.  L.  J.  372  ; 
Haven  v.  New  York,  etc.,  R.  R.  Co.,  19  Abb.  N.  Cii.  456. 
See  €mum:  Mathews  v.  Murchison,  9  Am.  ft  Erg  R.  R. 
Cas.  590. 

Eut  such  stockholders  cannot  complain  because  of  the  mere 
laidng  title  to  and  bokiing  of  the  stock  and  the  uvllection  of 
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divklends  as  they  may  accrue.  It  is  only  where  the  company 
seeks  to  vote  upon  the  stock  and  thereby  control  tlie  corpora- 
tion that  they  are  prejudiced :  Milbank  v.  New  York,  etc., 
R.  R.  Co..64llow.Pr.  20. 

State  statutes  have  in  several  instances  been  declared  to 
em|x>wcr  a  railroad  corporation  to  hold  the  stock  of  another : 
Zabriskie  v.  R.  R.  G>.,  23  How.  (U.  &)  381. 

Section  39$  i,  R.  S.  1881  of  Indiana,  authorises  any  railroad 
corporation  organised,  under  the  provisions  of  the  general  rail- 
road law,  '*  to  acquire,  by  purchase  or  contract,  the  road,  the 
road-bed,  real  and  pers{Mial  property,  rights  and  franchises  of 
any  other  railroad  corporation  or  corporations  which  may  cross 
or  intersect  iti  line.  In  Hill  et  al.  v.  Nisbet  et  al.,  too  Ind. 
341,  this  pKnision  was  regarded  as  sufficiently  broad  to 
empower  a  purchase  of  stock  in  an  intersecting  road.  Mr. 
Justice  Mitchell,  speaking  for  the  court,  said :  "  If  in  any  case 
it  should  appear  to  be  a  necessar)*  or  reasonable  means  to 
acquire  the  franchise  of  an  intersecting  railroad  company,  and 
by  the  averments  in  the  complaint,  the  purpose  for  which  the 
stock  was  purchased  may  be  fiiirly  inferred,  no  reason  is  per- 
ceived why  it  might  not  be  accomplished  by  purchasing  the 
stock  instead  of  purchasing  the  corporate  property  direody." 

Where  extraordinary  circumstances  arise  the  common  law 
rule  may  not  be  enforced.  A  railroad  compamy  may,  with- 
out express  authority,  acquire  stock  in  another  corporation  in 
satisfaction  of  a  debt  or  by  way  of  security  for  a  claim  which 
is  in  danger  of  being  lost,  but  with  a  view  to  its  subsequent 
sak:  or  conversion  into  money  so  as  to  make  good  or  redeem 
an  anticipated  loss:  Hodges  p.  New  England  Screw  Co, 
I  R.  I.  313;  Pieraon  v.  R.  R..  62  N.  H.  537;  Woods  v.  The 
Memphis,  etc.,  R.  R.  Qo.  (Ala.),  5  Ry.  &  Corp.  L.  J.  37a;. 
Milbank  v.  New  York,  etc.,  R.  R.  Co.,  64  How.  Pr.  30. 

Ha\'ing  obtained  the  stock  it  may  collect  the  divklends:  . 
Woods  V.  Memphis,  etc.,  R.  R.  Co.  (Ala.),  5  Ry.  &  Corp. 
L.  J.  373;  Milbank  p.  New  York,  etc.,  R.  R.  Co.,  64  How. 
Pr.  20. 

In  Elkins  v.  R.  R.  Co.»  36  N.  J.  Eq.  233,  a  shareholder 
filed  a  bill  in  equi^  to  prevent  the  sale  of  800  shares  of  stock 
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of  another  railroad,  claiming  that  by  so  doing  they  would 
dcprixtate  their  road  and  dq>rive  it  of  its  inAucncc  in  the 
other  comfxiny.  Tlic  stock  had  been  obtained  in  exchange  for 
iron  rails  which  the}-  had  ceased  to  use.  It  a|)peared  the  direc- 
tors, belimng  it  to  be  for  the  benefit  of  their  road,  had  author* 
tzcfl  the  sale  to  be  made  b>-  thdr  president  at  a  price  shown  to 
be  its  market  value  tn*  a  public  sale  of  part  of  it.  The  court 
ckxriined  to  interfere. 

A  cofporation  cannot,  b\'  a  simulated  compliance  with  the 
prox'isiom  of  the  law.  subscribe  for  stock  through  its  agents 
or  employes.  In  the  case  of  the  Central  R.  R.  Co.  v.  The 
Pcnna.  R.  R.  Co.,  36  N.  j.  Eq.  47^,  the  National  Storage 
Company,  incorporated  under  the  laws  of  New  Jersey,  was 
festfained  (irom  la>*ing  it;*  tracks  across  the  bnd  and  tracks 
of  the  Central  Railroad  Company  of  New  Jersey,  because  it 
>  apfKared  that  the  capital  stock  of  the  storage  company  was 
held  in  trust  lor  persons  owning  large  interests  or  largely 
concerned  in  the  management  of  the  Pennsylvania  Railroad 
Company. 

Where  the  nitra  vires  Act  »  as  >i.:  only  in  contemplatioii, 
t  has  tjeen  urged  to  induce  a  court  of  equity  to  act,  the  com- 
plainant should  show  he  would  su.stain  irrcpaiabic  injuiy. 
Rut  the  courts  have  answered  that  they  will  restrain  sucli  an 
;ict  although  it  appear  to  be  of  material  advantage  to  him: 
Central  R.  R.  Co.  v,  Collins.  40  Ga.  582;  Elkins  r.  Camden, 
etc,  R.  R.  Co.,  36  N..  J.  Eq.  5.  Thus  the  director!  may 
be  restrained  from  borrowing. money  for  an  anticipated  pur- 
chase. 

PubUc  poli' ;  is  often  cited  as  declaring  the  annihilation  of 
the  lesser  limis  as  an  e\'il.  That  it  will  result  in  good  is 
chimed  by  those  desiring  to  bring  the  condition  about  It 
was  said  by  rhe  president  of  one*of  our  trans-continental  rail- 
roads: ««The  cr}-stalli2atioo  of  small  and  kxal  lines,  uiA  the 
absorbtion  oT  branch  roads  is  viewed  with  grave  popular 
apprehension,  but  I  cannot  regard  it  as  a  thing  to  be  dr^nided. 
I  am  very  sure  now,  as  I  have  been  lor  the  bst  tw«i)r 
years,  and  as  I  kmg  ago  expressed  myscl(  thit  a  [ 
solidated  corporation  tir  e\'cn  a  trust  caw  !•  ] 
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doctrine  ic\v  of  our  lar^  railway  sx-stems  arc  now  placed  in 
any  but  "  friendly  *' hands.     In  such  cases  the  matter  is  all      ^^       -/»  ^ 
planned  out  beforehand  and  the  men  chosen.     Any  creditor  of    VJ^^  ^ 

the  company,  friendly  to  the  administration,  may  allege  that   ^k    \i^^  ^^ 
the  corporation  owes  him  money  tliat  it  cannot  pay,  and  as  ^^^^-^    "'*' 
every  going  concern  has  plenty  of  creditors  in  the  ordinary^  ♦'c^,^'*''^     — 
course  of  business,  such  a  convenient  creditor  is  usually  ncV  0^/**-**  ^  '      .i 
hard  to  find.     To  this  complaint,  usuaiy  prepared  in  secrr^^^^^^  ."**'- 
some  one  of  the  company's  officers  arranges  a  reply  confessi^^  ^^  V        ^ 
the  truth  of  the  chaise.    All  parties  conceriKd.  each  with  ^  ^^  ""      " "" 
rcspcctiw  documents,  and  without  notice  to  the  other 


tors  or  to  the  public,  apply  to  the  judge,  perhaps  at  night  ^^  ^  ^-^     "    ^ 

forthwith  grants  the  application  and  appoints  the  rcc;^     ^^*''*'  ^  -, 

already  arranged  for.     That  this  procedure  opens  th^^^^t^      ^^"^ 

to  the  pos-Hityility  of  great  abuse  of  corporate  intercsl^^'^  ^  v    '*'••** 

no  argument.    That   on   the  whole  the  plan    has  ^^    ^k^^"**"-^"*"  ^  ^ 

fairly  well  is  owing  to  the  high  character  of  our  judi^^w"^       "^i^  *"^ 

also  of  the  officers  in  charge  of  our   great   con^^     ^  _  ^^     " 

Vet  it  is  not  reassuring  to  holders  of  stocks,  bonds  %     ^    ^*',  "^  .^  ^ 

debt  to  know  that  a  conspiracy  between  any  sm*  ^X^  **    '"^^        -^' 

and  any  one  of  the  principal  officers  of  a  corpc,^^      "^^  "^"^      '^'» 

throw  the  control  of  the  whole  property  of  the  C€  ^^  ^^  '-    ^" 

the  hands  of  the  court    Unquestionably,  the  ap^    <j^ 

former  officers   of  tlie   company  as  receivers  ^  ^ 

charge  at  times  that  those  who  had  wrecked  th«^  ^ 

.Htill  left  in  power.     Moreover,  the  door  is  open  ^    "^>^     >^^ 

as  the  difficulty  easily  thrown  in  the  way  of  a  t  "^    ^^     "V 

tigntion  into  the  company's  condition,  which  it  '  ^^       ^-^v^    ' 

of  the  old  managers  to  thwart,  but  which  tr^  ^  '     ^  ^ 

before  an  equitable  plan  of  reorganization   ^^w       -.    •* 

Yet  the  affairs  of  our  large  corporations  hav  -         -  ^^ 

plicated  that  only  those  long  familiar  with  t*^ 

administering  them  without  losses  both  t 

and  to  shippers.     This  business  fact  hai 

action  of  the  courts  in  the  appointing 
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If  the  ckclinc  continues  and  a  receivership  ensues,  the  passing 
of  the  property  into  the  hands  of  the  court  is  an  acknowledg- 
ment of  facts  regarding  impaimient  of  income  which  are  true 
though  not  before  generally  known.  Hence  the  issue  of 
receivers*  certificates  commercially  represents  the  impairment 
of  income  just  referred  to,  but  which  at  the  time  was  not 
enforced  against  the  bondholders.  Railway  mortgages  are 
not  sacred  because  of  the  strong  legal  terms  in  which  thc>*  are 
drawn,  but  are  dependent  upon  success  in  the  business  of 
transportation,  difiering  in  this  respect  from  real  estate  mort- 
gages which  rely  more  upon  the  prosperit)*  of  the  whole 
community.  The  legal  doctrine  of  certificates  is  in  a  state  of 
evolution,  with  a  tendency  to  approximate  its  working  to  the 
business  drcumstances.  English  debentures  are  not  fore- 
closable,  being  mortgages  upon  the  railway  income  only,  and 
thus  snore  truly  than  American  mortgages,  represent  the  real 
situation.  Our  practice  of  railway  receiverships  is  thus  a 
cievelopment  of  our  oivn  circumstances  and  a  sort  of  com- 
promise between  the  too-stfong  hinguaoe  of  our  mortgages 
and  the  actual  conditions  of  the  business  of  transportation. 

A  receiver  may  decline  to  pay  the  rentab  due  to  leased 
lines  or  the  interest  owing  on  guaranteed  bonds  if  these  lines 
arc  at  the  time  of  the  receivership  unprofitable,  no  matter  how 
necessary  to  the  parent  company  these  branches  may  once 
have  been.  But  the  old  contracts  arc  still  legally  in  force 
against  the  company,  and  can  be  thrown  off  only  by  a  sale  of 
the  franchise  and  property'  to  a  new  corporation.  Such  a  sale 
sometimes  would  involve  a  forfeiture  of  valuable  charter 
rights ;  and  in  such  reorganizations  committees  usually  try  to 
formulate  some  plan  which  shall  bring  the  fixed  charges  below 
the  mtntmum  profits  by  allotting  the  necessary  losses  among 
all  claases  of  securities  in  proportion  to  thdr  respective  values 
to  the  system  as  a  whole ;  a  process  which  does  not  regard 
the  liens  of  the  mortgages  so  much  as  the  worth  of  the  lines 
they  cover.  But  with  plans  of  reorganization,  the  reoewer 
properly  should  have  nothing  to  da 


426  JOHN   MARSHALL. 


JOHN  MARSHALL. 


Bv  CHBtTKR  N.  Parr,  Jr. 


It  is  the  tenth  of  June.  178$.  We  arc  stinding  in  the 
(gallery  of  the  old  Richmond  Theatre  on  Shockoe  Hill.  The 
heart  of  a  nation  newly  bom  is  throbbin};  feebly,  ax  if  .siriitr- 
(▼lin^  for  life,  in  the  gatherin};  on  the  floor  below;  for  it  is  the 
ninth  day  of  the  session  of  the  Virginia  Convention  called  to 
ratify  or  reject  our  present  Constitution  of  the  United  Sttatcs. 
Around  us  in  the  galleries  are  clustered  the  foshion,  beauty, 
wealth  and  intellect  of  Richmond ;  nay,  from  every  walk  of 
life,  people  have  left  thdr  employments  or  their  pleasures  that 
they  may  appear  at  this  stirring  crisis.  Outside  through  thc- 
windows  we  look  at  the  city  stretched  out  before  us,  and 
tinted  in  the  rays  of  the  summer  sun  of  the  South. 
And  as  the  hushed  crowd  in  the  auditorium  lean  forward  to 
catch  the  speaker's  words,  with  a  stillness  so  profound  that 
the  flutter  of  fiins  has  ceased,  the  very  airs  outside  ha\'e 
paused  in  tlicir  sportive  whirls,  and  not  a  twig  or  leaf  rustics. 
A  single  beam  of  the  noontide  sun,  piercing  the  atmosphere,, 
throws  a  glittering  halo  about  the  head  of  a  figure  standing 
in  the  rostrum,  upon  whom  all  eyes  aie  fixed.  A  tall,  slendcTi 
ungainly  figure,  dressed  plainly  in  a  somewhat  ill-fitting  sur- 
tout  of  blue,  is  speaking  from  this  place.  The  clear<ut, 
imptx:ssive  features,  not  handsome,  but  striking  and  bronzed 
with  the  sun,  are  upturned  to  meet  the  light  as  if  he  welcomed 
this  heaven-sent  omen  of  success  to  the  cause  for  which  he  is 
contending. 

I'he  black  eyes  flash  with  a  singular  lustre,  and*  the  dry, 
hard  voice,  drawling  and  hesitating  somewhat  at  first  now 
speaks  with  a  force  as  resistless  as  the  thought  it  conve}'s, 
while  a  single,  awkward  gesture,  a  perpendicular  sweep  of  the 
right  arm,  cuts  the  air  at  intervals. 

••John  Marshall,  the  young  delegate  from  Henrico  county,*" 
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is  whispered  near  us,  and  we  hear  the  speaker's  voice  as  he 
gives  utterance  to  his  closing  passage. 

**The  honorable  gentleman  has  told  you  that  your  Conti- 
nental Government  will  call  forth  the  virtue  and  talents  of 
America.  This  being  the  case,  will  they  encroach  upon  the 
power  of  the  State  governments?  Will  our  most  virtuous 
and  able  citizens  wantonly  attempt  to  destroy  the  Uberty  of 
the  people?  Will  the  most  virtuous  act  the  most  ^-ickedly  ? 
I  diflcr  in  opinion  from  the  worthy  gentlenuin.  I  think  the 
virtue  and  talents  of  the  members  of  the  general  government 
will  tend  to  the  security  instead  of  the  destruction  of  our 
liberty.  I  think  that  the  power  of  direct  taxation  is  essential 
to  the  existence  of  the  general  government,  and  that  it  is  safe 
to  grant  It  If  this  power  be  not  necessary,  and  as  free  from 
abuse  as  any  delegated  power  can  possibly  be,  then  I  say  that 
the  plan  before  you  is  unnecessary,  since  it  imports  not  what 
system  we  have,  unless  it  have  the  power  of  protecting  us  in 
time  of  peace  and  war." 

A  hush,  a  burst  of  applause,  and  the  orator  has  taken  his 
scat. 

These  are  the  first  public  statements  of  John  Marshall  on 
the  Constitution  of  the  United  States.  The}-  but  foreshadow 
the  great  labors  which  he  aftenvards  performed  upon  it  As 
a  soldier  he  had  borne  arms  in  defence  of  the  country  of  its 
adoption;  as  a  legislator  he  had  contended  for  its  ratification; 
as  a  diplomat  he  was  to  fling  back  with  dignified  scorn  tiie 
insults  levdkxl  at  it  by  the  Empire  of  France,  and  finally,  at 
the  summit  of  his  professional  glory,  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  for  thirty-four  years,  he 
built  up,  perfected  and  expounded  this  same  Constitution 
through  a  series  of  decisions  unparalleled  in  the  annals  of 
jurisprudence. 

We  are  burning  now,  in  oar  peace,  our  happiness,  our 
pro^>erity  and  our  liberty,  the  stoned  sunshine  of  the  intellects 
who  nourished  our  republic  in  its  inception.  Their  povtri 
were  at  work,  perfecting  secret  (brces,  to  act  not  for  a  day,  a 
decade,  but  for  all  posterit>%  Not  to  patch  a  piece  of  mechan- 
ism that  it  might  deal  a  few  stirring  strokes  and  then  impo> 


438  JOHN   MARSHALL. 

tcntly  ihil,  nor  to  flash  out  a  shower  of  the  glittering  sparks 
of  political  pyrotechnics  Icanng  the  surroundings  in  intcnscr 
darkness  when  their  glow  had  expired.  They  worked  slowly 
but  thc>'  worked  truly.  Tliey  iashioncd  despite  popular 
clamor  and  opprobrium.  Doubtless  they  saw  in  the  distance 
the  IVomised  Lands  which  their  work  w*ould  develop  and 
perfect,  wluise  waters  they  might  not  taste  and  whose  air  they 
might  not  brcatlie,  and  yet  the>'  filtered  not  And  among 
these  men  to  none  do  we  owe  a  greater  debt,  and  to  none  has 
less  of  that  debt  been  paid  than  to  John  Marshall. 

The  mistikcn  notion  that  much  of  the  value  of  Marshall's 
services  is  a  merely  technical  value  has  led  tlie  popular  mind 
to  place  him  in  that  category  of  vague  personalities  whom  %ve 
praise  uith  the  pleasing  indefinitcness  bom  of  ignorance  of  the 
work  which  he  has  accomplished.  And  yet  a  theoretical 
ex|M>Kition  of  a  national  government,  crude  of  necessity,  dis- 
cussed under  his  hands,  became  a  complete  and  rounded 
whole.  Statements  so  general  as  those  contained  In  the  Con- 
stitution of  the  United  States,  are  necessarily  sucocpdbie  of  a 
varied  construction.  To  define  all  these,  to  limit  tlidr  maxi- 
mum and  minimum  eflcct,  in  practical  application  was  the 
work  performed  by  Marshall.  The  Constitution,  a  shadowy 
vision  of  political  theories,  grand,  indeed,  to  behold,  but 
intmgible  and  elusive,  became  under  his  hands,  a  living 
breathing  entity. 

In  the  mentality  which  availed  to  peribrm  this  work,  we 
have  a  mind  that  in  its  peculiar  field  has  not  been  paralleled 
in  the  history  of  this  country.  "Aim,**  said  Marshall,  "exclu- 
sively at  strength."  He  did  not  wish  to  obscure  by  riietoric 
or  retard  by  desccnsive  bursts  of  eloquence  the  attainment  of 
the  object  he  had  in  view.  He  felt  that  the  field  in  which  he 
labored  was  one  that  could  not  be  cultivated  by  a  display 
of  the  mental  graces,  but  only  by  the  sturdier  qualities  of 
sinewy  reasoning.  Nor  was  tlie  faculty  which  destroys  but 
docs  not  create,  which  uproots  the  weeds,  mayhap,  but  leaves 
behind  a  barren  and  sterile  field,  a  faculty  which  dominated 
the  mind  of  Marshall.  He  would  not  attempt  to  raac  an 
unsightly  building  to  the  ground,  unless  he  was  prepared  to 
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wemove  the  ruin*  or  erect  in  its  stead  $iomc  worthfer  structure. 
the  imptissioncd  t^cwunci^itions  uttered  by  Hefirj*^  agaiti$t  the 
Con!;titution  tli.it  "squints  hombly,"  that  *'£4^uintcd  towanU 
moiiarch)%''  dnd  the  attempts  of  the  latter  and  the  Jcflcrsonian 
anti« Federal Ubt  to  £:tter  the  Fedcml  Government,  and  to  clip 
its  claws,  MA^hall  met  with  the  wcnpotis  of  weighty  tc^c  so 
thoroui^hly  st  his  command.  Upon  the  power  of  these 
weapons  hid  contcmponiries  looked  with  an  admiration  uni- 
versally exprcs,<ed*  and  admixed  with  fear  when  they  Jaced 
them.  Said  Daniel  Webster,  '*whcn  the  Chief  Justice  aay*, 
*  tt  15  admitted/  J  am  prepared,  for  a  bomb  that  will  demotbh 
all  my  points*' 

This  close,  remorseless  logic  was  pitted  against  qualities 
which  appeal  to  the  passions  and  not  the  reaM>[t  of  men^  and 
these  qualities  the  best  of  tlidr  time,  a^n  and  again,  and  il 
nci-er  la  lied.  The  fervid  eloquence  of  Henry,  the  rkh  imagi- 
nation of  Wirt,  and  the  graceful  and  pleasing  oratory  of 
Campbell  all  fell  before  the  overwhelming  logic  of  Marshall 
And  we  must  remember  that  this  logic  had  the  incumbrances 
of  an  ungraceful  delivery  and  an  ungainly  figure,  and  that  the 
triumphs  were  achio'ed  under  circumstances  in  which  the 
pa.<^ions  of  nten  were  most  easily  nioved  and  their  judgments 
most  readily  sw^aycd  by  the  tumult  of  their  emotions. 
Strong,  indeed*  must  have  been  that  power  of  reasoning, 
which*  under  conditions  so  ad\'crse,  could  have  proved  an 
invartible  victor.  And  as  we  examine  it  we  are  struck  with 
its  exceptional  clcamc^a. 

Indeed,  the  acts  or  thoughts  of  genius  are  essentially  clear 
and  limpid*  Complications  may  be  readily  demised  by  the 
ba*cr  ability  of  cold  talent.  But  the  formula!  convc>*ing  idci-w 
which  found  empires  or  establish  sj'stcnis  of  social  or  ccono* 
mic  polity,  have  no  distortion  or  opadtJ^  So  simple  are 
these  thoughts  that  when  n;:vealcd  to  us  they  startle  us  with 
thdr  9clf-«vidcnt  truth,  and  half  incline  ui  to  believe  that  we 
have  always  been  aware  of  thdr  existence.  No  laws  are  so 
simple  as  those  governing  the  apparently  complex  workings 
of  natufv,  no  formulae  so  easy  of  comprehension  as  those 
which  EXprc^  them*    A  simple  system^  expressed  in  a  single 
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nicnt  and  undergone  important  changes  since  the  previous 
publication  of  the  work— that  of  busines!i  combinations  and 
**  trusts."  The  question  is  treated  very  clearly,  though  briefly, 
finding  a  place  in  the  work  from  its  relation  to  partnership  law 
rather  than  for  the  purpose  of  discussing  its  depths,  interesting 
and  important  though  they  undoubtedly  are.  This  chapter 
first  describes  a  few  of  the  present  more  important  "  trusts," 
and  shows  the  objects  of  thdr  custom  and  their  nature  legally 
considered.  The  question  of  illegality  is  then  taken  up,  and,  as 
regards  the  cases  to  which  corporations  arc  parties,  a  distinc- 
tion drawn  between  the  viobtion  of,  or  departure  from,  charter 
rights,  and  tlK  more  interesting  and  less  mxll-dcfined  ground  of 
-  public  policy.**  A  list  of  the  various  State  *"  anti^tnist  '*  acts  is 
added  in  a  note  and  a  brief  mention  of  the  extent  to  which  they 
ha\'c  gone. 

The  editor  rcmvks  in  his  prc&ce  that  **  much  of  the  discus- 
sion in  the  first  and  fifth  chapters  "  (of  the  previous  edition) 
"  was  rendered  unnecessary  by  Cox  v,  Hickman.**  The  mercan- 
tile conception  has,  he  sa)rs,  become  the  legal  conception  as 
well.  On  page  41,  chap.  5,  the  partnership  character  is  dis- 
cussed. 

Mr.  Beale  has  not  hesitated  to  make  liberal  use  of  his  oflke 
as  regards  the  treatment  of  the  notes.  We  find,  however,  that 
the  changes  are  improvements,  and  such  is  surely  the  province 
of  the  editor. 

A  useful  appendix  of  forms  for  partnership  agreements  (and 
disagreements)  is  added.  The  book  has  throughout  been 
divided  into  sections,  following  the  present  almost  universal 
custom.  Text  books  are  usually  consulted,  not  read  con- 
tinuously, and  some  sort  of  heading  to  the  various  subjects 
are  necessaiy.  .       W.  S.  £. 


The  Bditon  saiioaiiee  tlutt  Hm  fetkming  errmium  bat  been  btooght 
to  their  atteatloB :  Page  69^  ad  eoloBa,  4fh  liac  of  the  Jumaiy  Boaber, 
1894  (VoL  I.  N.  a.  How  t),  sAtr  the  iraide  <*npoB  the diicrrtieB  of  s  iMt 
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THE  COMMERCIAL  BASIS  FOR  RAILWAY 
RECEIVERSHIPS. 


By  Thomas  L.  Gasbkb. 


During  the  year  1893  there  were  placed  in  the  hands  of 
receivers  76  railway  companies,  small  and  large,  owning 
29,380  miles  of  line  and  representing  stocks  and  bonds  to  the 
amount  of  $1,754,806,000,  being  one-sixth  of  the  railway 
mileage  and  onc-«ixth  of  the  railway  capital  of  the  country. 
These  figures  of  capitalization  do  not  include  car  trust  notes, 
floating  debts  or  other  liabilities,  which  would  add  considerably 
to  the  total.  At  present  about  one-fourth  of  the  entire  raflway 
mileage  of  the  country  is  being  operated  by  these  oflfioers  of 
the  courts. 

These  brge  figures  suggest  at  once  the  importance  which 
die  question  of  railway  receiverships  has  assumed  of  late 
through  the  mability  of  railway  companies  to  meet  their  obliga- 
tions. The  practice  of  operating  insolvent  railways  through 
court  officers  appointed  for  the  puq)ose  is  not  yet  definitely 
settled  either  as  to  the  methods  of  working  or  as  to  the  legal 
doctrines  involved,  the  whole  inatter  being  yet  in  a  state 
of  evolution.  It  is  the  boast  of  our  law  that  it  changes  to 
meet  the  changing  demands  of  commerce,  as  business  becomes 
mon  complex  and  the  rules  governing  it  necessarily  more 
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involved ;  so  as  regards  railway  receiverships  our  present 
situation  is  the  result  of  a  compromise  between  the  terms 
of  railway  mortgages  and  the  commercial  conditions  under 
which  railway  operations  are  carried  on. 

The  original  idea  of  appointing  a  receiver  to  take  charge  of 
the  property  of  a  firm  or  individual  was  that  the  business 
might  be  wound  up  with  as  little  delay  as  possible  and  the 
assets  sold  and  distributed  to  the  creditors  in  some  equitable 
proportion.  As  corporations  became  more  common,  taking 
the  place  of  firms  and  individuals,  tlie  same  idea  was  applied 
to  them  when  insolvent.  They  were  placed  in  the  hands  of 
receivers  in  order  that  their  affairs  might  be  closed  up  with 
the  least  possible  delay  by  dividing  the  assets  among  the 
crciltturs  in  the  pro|)ortion  to  which  it  was  .nhown  they  were 
ciitttlcil.  It  was  inevitable  that  the  question  of  the  proper 
method  uf  trcUing  insolvency  among  railway  companies  should 
arise.  From  small  beginnings  the  number  of  miles  of  railway 
in  the  United  States  increased  rapidly  until  now,  judged  by  the 
magnitude  of  the  property  invested  and  tlie  amount  of  business 
done,  the  railways  form  perhaps  our  largest  industry,  certainly 
one  of  the  most  complex.  Through  one  cause  or  another  it 
w.'Ls  inevitable  that  bankruptcy  should  increase  among  these 
rail  carriers  as  their  mileage  increased ;  and  in  such  cases  also 
it  was  natural,  as  in  the  cases  of  firms  or  small  corporations, 
that  receivers  should  be  appointed  pending  a  settlement  of  the 
insolvent  debtor's  affairs.  But  here  a  new  question  arose. 
A  trading  firm  or  corporation  unable  to  pay  its  debt^  could  be 
wound  up  and  its  assets  distributed  to  its  creditors  without  loss 
to  the  community.  Other  traders  could  tike  their  places  and 
business  would  go  on  as  before ;  but  it  was  otherwise  with  the 
railways.  It  was  quickly  seen  that  great  states  and  sections 
of  states  dependent  uix>n  the  continued  operation  of  these  rail- 
ways for  the  transaction  of  their  every  day  business,  for 
supplies  of  clothing  and  manufiictured  goods  and  even  for  meat 
and  bread.  Whatever  tlie  outcome  tlie  trains  must  be  kept 
running.  Since,  in  the  course  of  time,  local  railways  had 
grown  into  systems,  it  was  found  that  the  interests  involved  in 
these  systems  were  so  enormous  that  their  combined  assets 
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could  not  easily  be  sold  as  one  parcel  to  any  one  person  or 
company,  or  sold  sqiarately  without  breaking  up  the  systems* 
Hence,  until  the  serious  questions  of  reorganization  or  sale 
were  settled,  the  receivers  of  these  s>'steais  must  continue  to 
run  the  trains  in  the  interest  of  the  public.  As  these  necessary 
adjustments  were  often  found  very  complicated,  requiring 
a  long  time  for  negotiations  and  final  agreement,  the  recetvers 
appointed  by  the  courts  were  placed  for  the  time  being  in  the 
position  of  railway  managers.  The>'  were  confronted  with 
technical  problems  of  much  practical  importance.  They  were 
required  to  become  familiar  with  disputed  questions  concerning 
reasonable  rates  and  their  ramifications.  The  conflicting 
claims  of  cities  and  towns'  as  to  charges  which  should  be 
relatively  fair  to  each  were  pressed  upon  their  attention.  In 
short,  it  was  required  that  receivers  should  be  able  to 
formulate  for  the  operation  of  the  properties  in  their  charge  a 
policy  which  should  be  ccjuitablc  to  the  capitalists  whose 
money  was  invested  in  the  road,  to  all  the  sections  ser\-ed  by 
the  railway  and  to  the  general  traveling  and  shipping  public 
Needless  to  say  the  success  of  such  a  task  required  men  of 
administrative  ability  with  the  further  result  that  the  courts 
through  their  appointed  officers  were  obliged  to  decide  upon 
the  details  of  administration. 

It  was  the  practice  at  first  for  receivers  to  be  asked  for 
solely  by  the  creditors  of  tlic  company  in  order  that  their 
property  might  be  held  together  and  protected  against  the 
seizure  of  certain  parts  of  the  system,  particularly  against 
creditors  who  might  destroy  tlie  value  of  the  property  as  a 
whole.  Usually  the  corporation  appeared  before  the  court  in 
opposition  to  the  motion  so  that,  if  receivers  were  appointed  at 
all,  the  court  acted  upon  information  brought  to  its  knowledge 
after  a  severe  legal  struggle.  The  idea  that  the  corporation 
itself  could  ask  for  an  appointment  of  a  receiver  for  iu  own 
property  originated  with  the  late  Jay  Gould,  whose  contention 
in  the  Wabash  cases  in  this  respect  was  aftem-ards  affirmed 
by  the  Supreme  Court  of  the  United  States,  which  held  that 
a  company  could  itself  ask  for  the  protection  of  the  court  if 
such  was  for  the  best  interest  of  all  concerned.    Umler  this 
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behind  the  hills  in  hui  fiefy  splendor,  with  his  bright  beams 
l>'ing  athwart  tlic  bndscape  and  flashing  upward  Uke  tlie 
golden  hnces  of  a  serried  square,  and  in  this  most  noble  of 
spectacles,  forgetting  the  o|iprcssi\'e  burden  and  heat  with 
which  we  had  reviled  his  disc  at  noonday,  we  gaic  half 
regretfully  at  his  ex|)iring  glories.  Something  of  a  pra>*er 
ba*athcd  that  we  may  atone  on  the  morrow  for  this  day's 
ingratitude  to  the  great  lifi>givcr ;  a  morrow  that  too  often  u-e 
may  not  soc.  And  thus  when  the  heat  of  party  strife  and ' 
Miction  has  passed  away,  the  people  hasten  to  the  death  bed  of 
a  masterful  intellect  too  late,  indeed,  to  accord  an  earthly 
satisfaction  to  a  soul  now  treed  from  worldly  trammels,  but 
yet  to  breathe  their  prayers  of  atonement  and  their  wishes  for 
another  life  that  can  never  come.  The  pomp  and  pageantry 
of  a  solemn  funeral,  the  glowing  tribute  of  eloquent  eulogies, 
the  sculptor *s  chisel  and  the  painter's  brush  may  all  be  invoked 
as  a  sacrifice  in  propitiation,  and  as  a  symbol  branded  deep  in 
history,  of  past  neglect, -of  ingratitude  when  living. 

Tlie  true  greatness  of  Marshall  could  not  be  appreciated 
during  his  lifetime,  only  the  eye  that  could  scan  futurit}'  could 
behold  the  fruition  of  his  w*orlc.  Only  the  eye  trained  to 
prophetic  vision  could  have  seen  each  constitutional  fibre  of 
our  National  Go\-eniment  knit  tighter  together  with  each 
succeeding  year,  or  perceive  how  each  plank  in  the  ship  of 
State  fashioned  by  his  hand,  would  cling  closer  to  its  icUow, 
only  seasoned  and  hardened  by  use,  until  a  government  based 
on  political  liberty  should  float  through  the  mightiest  surges 
of  time,  scathless,  enduring,  a  model  for  posterity. 

And  even  the  glory  accorded  the  dead,  has  not  yet  been 
given  in  its  proper  fulness  to  Marshall.  His  name  stands  xnih 
thousands  of  people  as  a  name  pnd  nothing  more.  He  yet 
needs  a  memorial,  other  than  that  which  he  himself  has 
wrought,  not  carved  in  perishable  marble  or  limned  in  fading 
color,  nor  macfe  of  the  breath  of  oratorical  vaporing,  but 
sketched  in  living  words,  a  biography,  written  1^  a  master 
hand,  and  w*oven  in  the  undeca>*ing  fabric  of  the  English  tongue. 

NoTK.— Tlw  above  uddivw  was  ddl^red  by  Chciter  N.  Parr  Jr..  of 
the  Philailelplila  Bar,  at  the  icoent  ConuBenceinciit  of  the  UniTCnity  of 
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Fisher  v.  Fishbx.'     Appellate  Court  op  Ikdiaka. 


iVoctt  tncre  is  cviomo^  tact  the  dcicndftnt  mm  nu  coniiii  boti^tt  ft 
qtuBtity  of  whoa  tluwigh  rcpatable  noBbcis  of  the  Chia^  Boaid 
of  Tnde,  which  wm  delWcrcd  to  than  la  the  fonn  of  wavchovN 
reccipu;  that  actaiU  delivery  on  dcnuid  wee  intended  by  ell  pertfes, 
end  that  they  oenld  here  got  the  wheat  on  dcmaiid ;  that  they  carried 
it  a  while  on  maigin  with  Mid  dealen ;  that  wheat  depredated,  aod 
they  doMd  oat  et  a  loai»  which  wan  a*«  paid  by  the  oooaiB,  deic«daat 
{{iTing  him  the  note  in  anit  in  MttlcnMnt  of  hia  ahare^n  view  of  theie 
facta  a  findinf  that  the  note  waa  not  founded  on  a  gambling  oonsldenp 
tion  will  not  be  revencd. 

Futures. 

No  gambling  device  has  ever  afforded  the  votaries  of  fortune 
such  opportunities  or  such  incentives  as  the  invention  of 
"future**  contracts;  and  at  no  time  in  the  history  of  the 
world  has  gambling  been  carried  to  such  ruinous  excess. 
The  talcs  of  old-world  extravagance  and  of  ante-bellum 
recklessness  fade  into  obscurity  beside  the  millions  that  are 
staked  on  a  single  deal  in  wheat  or  com;  and  no  fkiania  for 
cards  could  ever  have  wrought  the  widespread  loss  and 
suflRaing  due  to  the  cold-blooded  manipulations  of  a  Gould 
or  of  a  Fisk.  But  the  eflects  of  such  dealings  belong  to  the 
domain  of  economic  sdcnce;  the  law  b  only  concerned  with 
their  validity. 

The  forms  of  these  contracts  are  as  numerous  as  the  condi- 

'  Reported  in  3S  M.  B.  Rep.  a9& 
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tions  of  human  affairs;  and  their  variety  is  bewildering  to  any 
one  not  to  the  manner  bom— or  at  least  bred.  Starting  with 
a  simple  "option**  (to  buy  or  to  sell)  we  are  soon  introduced 
into  a  labyrinth  of  "puts"  and  "calb/*  sales  "short"  and 
"long,"  and  the  like,  until  we  reach  the  highest  development 
of  the  stock  gambler's  inventive  genius  in  the  famous  "strad- 
dle," that  marvelous  machine  designed  to  rescue  the  unhappy 
operator  from  being  impaled  on  either  horn  of  a  dilemma** 
though  having  a  peculiar  tendency  to  transfix  him  with  both. 
But  whatever  the  name,  and  whatever  the  outward  form,  a 
"future"  contract  means  substantially  a  contract  to  buy  or  to 
sell,  or  to  deliver  or  to  receive  commodities  at  some  future 
tuie. 

I.  A  contract  to  buy  or  to  sell  goods,  the*  execution  of 
which  is  postponed  to  some  future  time,  is  not  necessarily 
invalid,  even  though  the  goods  are  not  in  the  possession  of 
the  vendor,  nor  has  he  contracted  to  procure  them  from 
another,  nor  has  any  reasonable  cxpeq^tion  of  becoming 
possessed  of  them  by  the  time  appointed,  otherwise  than  by 
purchasing  them  after  the  contract  is  made:  Hibblewhite  v. 
McMorine,  5  M.  &  W.  462 ;  Ashton  v.  Dakin,  4  H.  &  N.  867  ; 
Bartlett  v.  Smith.  13  Fed  Rep.  263;  White  v.  Barber,  135 
U.  S.  393;  S.  C  8  Sup.  Ct  Rep.  321;  Bibb  v.  Allen^ 
149  U.  S.  481;  S.  C.  13  Sup.  Ct  Rep.  950;  Wolcott  v. 
Heath,  jB  111.  433;  Fixley  v.  Boynton,  79  III.  351 ;  Logan  v^ 
Brown,  81  111.  415;  Cole  v.  Milmine,  SB  111.  349;  Apple- 
man  V.  Ftther,  34  Md.  540;  Williams  v.  Tiedemann, 
6  Mo.  App.  369;  Cassard  v.  Hinman,  1  Bosw.  (N.  Y.)  207; 
Tyler  v.  Barrows,  6  Robt  (N.  Y.)  104;  Kingsbury  v,  Kirwin» 
43  N.  Y.  Super.  CI.  451 ;  Kahn  v.  Walton,  46  Ohio  St  195 ; 
S.  C  3oN.  E.  Rep.  203;  Bnia*8  App.,  55  Fa.  294;  Smith  v. 
Bottvier,  70  Fi.  325.  Nor  is  a  future  sale,  with  the  privilege 
reserved  on  either  side  to  execute  the  contract  or  not,  neces- 
sarily an  Olcgal  contract.  "The  vendee  of  goods  may  expect 
to  produce  or  acquire  them  in  time  for  a  future  deliveiy,  and 
while  wishing  to  make  a  market  for  them,  is  unwilling  to  enter 
into  an  abM^ote  obligatkm  to  deUver,  and  therefore  baigaina 
for  an  option  wUch,  while  it  rdievct  him  finom  liability,  assures 
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him  of  a  sale,  in  case  he  is  able  to  deliver,  and  tiic  purchaser 
may  in  the  same  u'ay  guard  himself  against  loss  bc^'ond  the 
consideration  paid  for  the  option,  in  case  of  his  inabilit}*  to 
take  the  goods.  There  is  no  inherent  vice  in  such  a  contract:'* 
Digciow  V,  Ifcncdict,  70  N.  Y.  302;  S.  C.  26  Am.  Rep.*  573; 
Brown  r.  Hall,  5  Lans.  (N.  Y.)  177;  Pcnyman  v.  VVoIffc, 
93  Ala.  390;  S.  Cn  9  So.  Rq).  148 ;  Kirkpatrick  v,  Ronsall, 
73  Pa.  155;  Maxton  v.  Ghecn,  75  Pa.  166.  It  makes  no 
diflcrcnce  tliat  the  transaction  is  a  speculative  one:  Stewart  v. 
PamcU.  147  Pa^,  523;  S.  C,  29 W.N.  C.  537;  33  Atl.  Rep. 
838.  If  the  intention  of  the  parties  is  to  execute  the  contract, 
in  case  the  option  is  exercised,  by  an  actual  delixxry  and 
receipt  of  the  subject  matter,  the  contract  is  valid :  Sondhcim 
f».  Gilbert,  1  I7.1nd.  71 ;  Rumsc>'r.  Kerry, 65  Me.  570;  Famum 
V.  Pitcher,  151  Mass.  470;  S.  C.  34  N.  H.  Rq>.  590;  Jones  v. 
SIvile.  34  Mo.  Afip.  303 ;  Noycs  v.  S])aulding,  27  Vt.  43a 
The  deliwr)'  need  not  be  manual ;  it  may  be  symbolical,  by 
means  of  warehouse  rccdpts,  bills  of  lading,  or  the  like :  Fisher 
V.  FLshcr  (Ind.),  tlie  principal  case,  36  N.  E.  Rep.  296;  Famum 
V.  Pitcher,  snpra;  Gregory  v.  Wendell,  39  Mich.  337. 

II.  If,  however,  tlierc  is  no  actual  delivery  intended,  but  the 
transaction  is  to  be  settled  by  the  payment  of  the  diflcrence 
bctv^'ccn  the  market  price  and  that  fixed  by  tlie  contract,  this 
amounts  in  legal  eflect  to  a  mere  wager  on  the  price  of  the 
goods,  and  the  contract  is  accordingly  held  void,  at  common 
law,  as  well  as  by  statute  in  many  S^tcs.  <*Such  contracts 
arc  against  public  policy,  because  they  tend  to  unsettle  the 
natural  course  of  trade,  and  tempt  tlie  parties  to  them  to  woH» 
for  a  rise  or  foil  in  the  prices  of  the  commodities  on  which 
their  vi'agers  are  laid,  without  regard  to  actual  values,  and  by 
methods  calculated  to  promote  their  own  profit  at  the  expense 
or  ruin. of  others,  without  rodprodty  of  benefit.  And,  besides 
tliese  evils,  there  are  others,  more  immediate  to  the  parties,  ' 
culminating  fit>m  time  to  time  in  lots  of  fortune  and  character, 
de&lcalions,  crime  and  domestic  misery,  evils  which,  though 
they  do  not  always  follow,  yet  follow  so  often  that  they  have  not 
been  overlooked  by  tlie  courts:**  Flagg  r.  Gilpin,  17  R..L  10; 
S.  C,  19  AtL  Rep.  1084;  Griicwood  v.  Blane,  1 1  C.  B.  535; 
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Barryr.Crosko'.aJ.&S. i;  Bartlctt9.Siiiith,i3Fed. Rep. 263; 
Embrc}'  p.  Jamison,  131  U.  S.  336;  S.  C.  9  Sup.  Ct  Rep.  776; 
Cobb  r.  Prell,  16  Cent.  L.  J.  453;  Justh  r.  HoUiday,  1;  Cent 
L.  J.  56 ;  Lee  p.  Boyd»  86  Ala.  283  ;  S.  C.  5  So.  Rep.  489; 
Fkkcring  V.  Ceaae,  79  111.  328;  Cothnm  r.  Elt»,  135  IIL 
496;  S.  C,  16  N.  E.  Rep.  646;  Watte  v.  Costello,  40  111 
App.  30;  Beadles  v.  McElrath,  85  Ky.  330;  Rumsey  p. 
Berry,  65  Me.  575;  Gregory  v,  Wendell,  39  Mich.  337; 
Watemnan  p.  Buckland,  i  Ma  App.  45 ;  Cockrell  p,  Thomp- 
aon,  85  Mo.  510;  Rudolfs.  Winters,  7  Neb.  125 ;  Yerkes  v. 
Salomon,  11  Hun.  (N.  Y.)47i;  Ftek  v,  Doran,  46  Hun. 
(N.  Y.)454;  Story  v.  Salomon,  71  N.  Y.  420;  Williams  p. 
Carr,  80  N.  C.  294;  Letter  v.  Buel  (Ohk>),  30  N.  E.  Rq>. 
821;  Bnia's  App.,  55  I^l  294;  North  p.  Phillips.  89  Fk. 
2$o;  Oliphant  r.  Markham,  79  Tex.  543;  S.  C,  15  S.  W. 
Rep.  569;  Everingham  v.  Mcighan,  55  Wis.  354;  S.  C,  13 
N.  W.  Rq>.  269;  Lowry  p.  Dillman,  $9  Wis.  197. 

A  future  contract  is  not  illegal,  however,  merely  because  it 
is  in  fiict  settled  by  the  payment  of  diflerenors.  It  is  the 
original  intent  of  the  parties  that  governs ;  and  if  that  be  for  a 
iwM  JSde  execution  6f  the  contract  by  delivery,  even  though 
contemplating  the  possibility  of  a  settlement  by  way  of  adjust* 
ing  diflerences,  the  contract  is  valid  in  its  inception,  and  cither 
party  may  waive  hu  right  to  actual  execution,  and  make  a  set- 
tlement on  the  basb  of  diflerences  in  price,  which  i»ill  not 
fender  the  contract  void :  CUrke  p.  Foss,  7  Biss.  C.  Ct  540; 
Boyd  «r.  Hanson,  41  Fed  Rep.i74;Unhr.  Stock  Exch.  v.  Stevens, 
66  L.  T.  N.  S.  612.  The  existence  of  the  illegal  intent  b 
not  necessarily  to  be  infcrred  from  the  final  settlement  [though 
it  woukl  seem  to  be  a  strong  indication  of  it] :  Ware  v. 
Jordan,  25   111.  App.  534;     see  Porter  p.  Viets,   i   Biss. 

C  Ct  177. 

Simihriy,  the  fi^t  that  the  transactkxi  was  carried  on 
through  a  broker,  by  means  of  margins  fumbhcd  him  to  secure 
Urn  against  any  loss  which  he  might  sufler  on  his  prindpal't 
account,  is  not  an  infidlible  sign  of  a  wagering  contTMt  The 
intent  to  ddivcr  may  exist  in  such  a  case,  and  the  margin  may 
be  demanded  only  as  an  earnest  to  secure  the  deUvciy  of 
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the  goods,  or  the  payment  of  the  purchase  price :  Preston  v. 
R.  IL,  36  Fed.  Rep.  $4;  Union  Nat*l  6k.  p.  Car,  16  Cent.  L.  J. 
320;  Fisher  V.  Fisher,  113  Ind.  474;  S.  C,  15  N.  E.  Rep.  832. 

III.  In  order  to  invalidate  a  future  contract,  the  illegal 
intent  must  be  mutual :  Connor  v,  Heman,  44  Mo.  App.  346. 
If  either  party  intends  a  iMa  fide  execution,  the  contract  is 
good  as  to  him,  and  will  be  enforced  at  his  suit  The  secret 
intention  of  the  other  party  cannot  aflect  his  rights :  Clarke  v, 
Foss,  7  Biss.  C.  Ct  540;  Bartlett  v.  Smith,  13  Fed.  Rep.  263 ; 
Bangs  V.  Homick,  30  Fed.  Rep.  97;  Lehman  v,  Feld,  37  Fed. 
Rep.  852;  Edwards  v,  Hoeliinghoflr,  38  Fed.  Rep.  635; 
Boyd  V.  Hanson,  41  Fed.  Rep.  174;  Pixley  v.  Boynton,  79 
111.  351;  Carroll  v.  Holmes,  24  111.  App.  453;  Benson  v. 
Morgan,  26  111.  App.  22 ,-  Wheeler  v.  McDermid,  36  111.  App. 
179;  Whitesides  v.  Hunt,  97  Ind.  191  ;  Muny  v.  Ocheltree, 
59  Iowa,  435 ;  S.  C,  13  N.  W.  Rep.  41 1  ;  Gregory  v,  Wen- 
dell, 39  Mich.  337 ;  Williams  v.  Hcdeman,  6  Mo.  App.  269 ; 
Cockrell  tr.  Thompson,  85  Mo.  510;  Hents  v.  Miner,  64  Hun. 
(N.  Y.)  636;  S.  C  18  N.  Y.  Suppl.  880;  Williams  v.  Carr, 
80  N.  C.  294;  Wall  ff.  Schneider,  59  Wis.  352 ;  Ashton  v. 
Dakin,  4  H.  &  N.  ^(^7. 

IV.  In  consequence  of  the  manner  in  which  these  transac- 
tions are  now  carried  on  through  the  medium  of  Exchanges 
and  Boards  of  Trade,  it  very  rarely  happens  that  a  future  con- 
tract is  made  directly  between  the  parties.  It  is  usually 
effected  through  the  medium  of  a  broJcer  employed  for  that 
purpose ;  and  this  introduces  a  new  clement  for  consideration, 
viz. :  whether  the  broker,  thus  employed,  is  to  be  viewed  as 
a  mere  agent,  unaffected  by  the  illegal  intent  of  the  parties,  or 
whether  he  b  so  for  affected  by  that  intent  as  to  be  precluded 
from  recovering  advances  and  commissions  on  account  of  such 
contract. 

The  rule  in  England,  as  laid  down  in  Thacker  v.  Hardy, 
4  Q.  B.  D.  68$ ;  S.  C  27  W.  R.  158.  seems  to  be,  that  the 
broker,  even  with  knowledge  of  the  customer's  illegal  intent,  is 
merely  the  agent  of  the  latter;  and  that  as  there .  is  no  agree- 
ment between  him  and  the  customer  to  buy  or  sell,  there  is  no 
illegality  in  his  employment;  and  he  can  recover  advances  and 
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commissloiis :  Rosewamc  v.  Billing,  15  C.  B.  N.  S.  316;  see» 
however.  Cooper  v,  Neil,  U.  N.,  1 878,  p.  1 28.  But  in  America 
the  &r  more  reasonable  rule  is  adopted  that  *'  when  the  broker 
is  privy  to  the  unlawful  design  of  the  parties,  and  brings  them 
together  for  the  very  purpose  of  entering  into  an  illegal  agree- 
ment, he  b  particcps  erimims,  and  cannot  recover  for  services 
fcndeied  or  losses  incurred  by  himself  on  behalf  of  either  in 
forwarding  the  transaction :  '*  Im-in  v.  Williar,  1 10  U.  S.  499 ; 
S.  C,  4  Sup.  Ct  Rep.  160;  Embrey  v.  Jamison,  131  U.  S. 
336;  S.  C,  9  Sup.  Ct.  Rep.  776;  Re  Green,  7  Biss.  C.  Ct. 
338;  Phelps  V.  Holdemcss,  56  Ark.  300;  S.  C,  19  S.  W. 
Rep.  931 ;  Walters  v.  Comer  (Qa.),  5  S.  E.  Rep.  392 ;  Bk.  p. 
Cunningham,  75  Ga.  366;  Cothran  v.  Ellis,  125  III  496; 
S.  Cn  16  N.  E.  Rep.  646 :  Wheeler  v.  McDermid,  36  111. 
App.  179;  Stewart  v.  Schall,  65  Md.  289;  Harvey  p. 
Merrill,  150  Mass.  i ;  S  C,  22  N.  E.  Rep.  49;  Hill  v.  John- 
son, 38  Mo.  App.  383 ;  Crawford  v,  Spencer,  92  Mo.  498 ; 
Kahn  r.  Walton,  46  Ohio  St.  195  ;  S.  C,  20  N.  E.  Rep.  203 : 
Lester  v.  Bud  (Ohio).  30  N.  E.  Rep.  821 ;  Fareira  v.  Gabdl, 
89  F^  89 ;  Dickson  v.  Thomas,  97  IVi.  278.  One  who  deals 
with  a  broker  deals  with  htm  as  a  principal,  not  as  an  agent : 
Ruchisky  p.  De  Haven,  97  IVi.  202.  It  does  not  matter  that 
tome  of  the  parties  i»ith  whom  the  broker  dealt  were  actual 
buyers  and  sellers.  The  illegal  intent  pervades  the  whole 
course  of  dealing :  Fareira  v.  Gabell,  89  Fa.  89 ;  Miles  v. 
Andrews,  40  111.  App.  155.  The  question  is  purely  between 
the  broker  and  the  customer,  and  his  dealings  with  third  par* 
ties  are  immaterial  on  the  question  of  the  underrtanding  between 
them:  Griswold  v,  Gregg,  24  111.  App.  384;  Kennedy  tr. 
Stout,  26  111.  App.  133  ;  Miles  v.  Andrews,  40  III  App.  155. 

Two  cases  only  appear  to  &vor  the  English  rule:  Taylor  tr. 
Penquite,  35  Mo.  Aigip.  389,  which  rests  on  a  mistake  as  to 
the  decision  m  Cockrell  p.  Thompson,  85  Mo.  $10;  and 
Barnes  p.  Smith  (Mass.),  34  N.  E.  Rep.  403,  which  seems  to 
ding  to  the  idea  that  the  broker  is  the  agent  only  of  the 
customer;  but  these  are  of  no  weight  agamst  the  prqpondcr- 
ance  of  authority  dted. 

I(  however,  the  broker  is  ignorant  of  the  illegal  design  of 
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his  customer,  and  acts  in  good  litith,  the  contract  is  good  as  to 
him,  and  he  can  recover  his  advances,  commissions  and  losses : 
Rountrcc  r.  Smith,  15  Repr.  609;  Ini4n  v.  Williar,  110 
U;  S.  499;  S.  C  4  Sup.  Ct.  Rep.  160;  Lehman  v.  Feld,  37 
Fed.  Rep.  852;  Ivdwards  v.  HocffinghoflT,  38  Fed.  Rep.  635; 
Royd  r.  Hanson,  41  Fed.  Rep.  174;  Murry  v.  Ocheltree,  59 
Iowa.  435 ;  S.  C,  1 3  N.  W.  Rep.  41 1 ;  Williams  v.  Carr.  80 
N.  C.  294;  Potts  V.  Dunlap,  no  Pa.  1;;;  S.  C,  20  Atl. 
Rep.  413. 

V.  As  the  intent  of  the  parties  is  the  criterion  of  the  nature 
of  the  contract,  anything  which  goes  to  show  that  intent  is 
admissible  as  evidence  in  a  suit  founded  on  the  contract: 
Yerkcs  v,  Salomon,  1 1  Hum(N.  V.)47i ;  Ca.s.sard  v.  Ilinman, 

6  liosw.  (N.  Y.)  14;  HcnU  f^  Miner,  58  Hun.  428;  S.  C, 
12  N.  Y.  Suppl.  474.  All  the  circumstances  surrounding  tlie 
transaction,  and  the  conduct  of  the  parties  with  reference  to  it, 
are  legitimate  e\'idence  on  this  question :  lk>yd  v.  Hanson, 
41  Fed.  Rep.  174;  Hill  v,  Johnson,  38  Mo.  App.  383.  The 
general  course  of  dealing  between  the  parties  is  some  evidence, 
though  not  conclusive,  of  the  nature  of  the  transaction  in 
question :  Watte  v.  Costello,  40  111.  App.  307 ;  Lowe  r*.  Young, 
59  Iowa,  364 ;  S.  C,  1 3  N.  W.  Rep.  329 ;  Kenyon  p.  Luther, 
4  N.  Y.  Suppl.  498 ;  S.  C.  afr.,  10  N.  Y.  Suppl.  951.  And  so 
is  the  general  course  of  dealing  of  the  Iknrd  or  Exchange,  of 
which  the  broker  is  a  member:  lieveridge  v.  Hewitt,  8  111. 
Afip.  467.  But  it  is  not  allowable  to  give  in  evidence  special 
instances  of  illegal  transactions,  either  with  the  party  to  the 
contract,  or  with  third  persons:  Gruner  v»  Stucken  (La.), 
3  So.  338 ;  Dwight  v.  Badgley,  60  Hun.  (N.  Y.)  144;  S.  C^ 
14  N.  Y.  Suppl.  498;  Potts  V.  Dunlap,  no  Rl  177;  S.  C, 
20  Atl.  Rep.  141 3.  Even  the  subsequent  acts  of  the  parties 
may  be  evidence  of  their  original  intent:   Clarke  v»  Foss, 

7  Hiss.  C.  Ct  540. 

The  rules  of  the  Board  or  Exchange  on  whose  floor  the 
dealings  are  carried  on  are  admissible  on  the  construction  of  the 
contract:  Bartlett  v.  Smith,  13  Fed.  Rep.  263;  Bibb  tr.  Allen, 
149  U.  S.  481 ;  S.  C,  13  Sup.  Ct.  Rep.  950.  When  the  rules 
proxnde  that  if  further  margins  are  not  put  up  on  notice,  the 
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contract  may  be  treated  as  filled,  and  the  other  i>arty  may 
recover  the  difference  between  the  contract  and  market  price, 
without  any  performance  or  offer  to  jYerform  on  his  part,  they 
^-ill  make  a  contract  good  on  its  face  illegal  and  void :  Lyon 
V.  Culbertson,  83  111.  33 ;  S.  C,  25  Am.  Rep.  349.  But  if 
the  illegal  intent  be  otherwise  proven,  the  rules  cannot  be 
invoked  to  show  that,  according  to  them,  actual  delivery  must 
be  macte:  Mackey  r.  Rausch,  60  Hun.  (N.  Y.)  583;  S.  C, 
15  N.  Y.  Suppl.  4. 

The  Mlity  of  the  parties  to  perform  their  contracts  isa\*efy 
material  circumstance ;  for  if  their  means  arc  wholly  dispro^ 
portioned  to  the  value  of  the  goods  purchased,  the  inference  is 
strong  that  the  tran.^ction  is  not  A(V/<r  JSdc :  Be\'eridge  v. 
Hen-itt,  8  111.  App.  467  ;  Curtis  v,  Wright,  40  111.  App.  491 ; 
Myers  v.  Tobias  (Pa,).  16  Atl.  Rep.  641  ;  S.  C,  24  W.  N.  C. 
432 ;  Gaw  t'.  Beimett,  153  Pa.  247 :  S.  C.  31  W.  N.  C.  557 ; 
25  AtK  Rep.  1 1 14;  Watte  v,  Wickersham,  27  Neb.  457; 
S.  C,  43  N.  W.  Rep.  259.  It  has  also  been  held  that  when 
the  sum  deposited  with  the  broker  bears  no  proper  proportion 
to  the  value  of  the  stock  ordered,  the  inference  is  that  a  gam- 
bling contract  was  intended ;  but  this  is  hardly  consonant  with 
the  weight  of  authority:  Patterson's  App.  (Pi.),  13  W.  N.  C 

154. 

When  the  evidence  showed  that  the  brokers  were  willing  to 
buy  or  sell  for  the  customer  at  thdr  own  risk  without  inquiry 
as  to  his  financial  ability,  so  long  as  he  put  up  the  necessary 
^'  margins ;  '*  that  when  he  failed  to  advance  further  funds,  the 
brokers,  without  offering  to  deliver  or  demanding  the  price  of 
the  cotton,  promptly  closed  out  the  contract  and  demanded  the 
difference  between  the  contract  and  market  price,  the  &cts  show 
a  gambling  contract :  Phelps  f .  Holdemess,  56  Ark.  300 ; 
5.  C,  19  S.  W.  Rep.  921.  So,  evidence  that  the  customer 
was  not  a  refiner  of  oil,  or  one  who  would  buy  for  hu  own 
consumption ;  that  he  had  not  sold  the  oil  when  he  exercised 
his  option ;  that  he  did  not  intend  to  exercise  it  if  the  market 
price  fcll  below  that  fixed  in  the  agreement,  joined  to  proof 
tiiat  be  was  financially  unable  to  take  and  pay  for  the  whole 
amount  of  oil  he  had  contracted  for,  leads  to  the  coavictioii 
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that  the  contract  was  a  gambling  one :  Kirkpatrick  v,  BonsalU 
73  Pa.  155.  But  when  the  customer  pa>'s  a  part  of  the  pur- 
chase price,  leaves  stock  with  the  broker  till  paid  for,  and 
directs  him  to  sell  it  again,  the  contract  is  valid :  Eggleston  v. 
Rumble,  66  Hun.  (N.  Y.)  627;  S.  C,  20  N.  Y.  Suppl.  819. 
And  when  the  wheat  purchased  is  delivered  in  the  form  of 
warehouse  receipts,  which  w*ould  entitle  the  purchasers  to 
actual  delivery  of  it  on  presentation  thereof,  the  transaction  is 
;;ood :  Fisher  v,  Fisher,  the  prindpal  case  (Ind),  36  N.  E* 
Rep.  396. 

Ordinarily,  the  burden  of  proof  lies  on  the  party  assert- 
ing the  illegality  of  a  contract  good  on  its  face:  Denson 
V.  Morgan,  26  111.  App.  22 ;  Mohr  v,  Mk»en.  47  Minn.  228 ; 
S.  C.  49  N.  W.  Rep.  862;  Harris  v.Tumbridge.  83  N.  Y.  92. 
But  though  an  illegal  intent  will  not  be  presumed:  Stor>' 
V,  Salomon,  71  N.  Y.  420 ;  yet  experience  has  so  proved  the 
likelihood  of  illegal  intent  in  future  contracts,  that  the  tendency 
seems  now  to  be  to  put  the  burden  of  proof  on  the  one  who 
seeks  to  enforce  the  contract,  at  least  when  a  doubt  has  been 
cast  upon  it  by  the  testimony  of  the  opposite  party :  Wheeler 
V.  McDermid,  36  IlL  App.  179:  First  Natl  Bk.  v,  Oskaloosa 
Co.,  66  Iowa,  41 ;  S.  C,  23  N.  \V.  Rep.  255 ;  Sprague  v. 
Warren,  26  Nd).  326 ;  S.  C.  41  N.  W.  Rep.  1 1 13 ;  Cobb  r. 
Prcll,  16  Cent  L.  J.  453 ;  Barnard  f.  Backhaus,  $2  Wis.  593. 

VI.  In  Illinois,  the  statute  against  dealing  in  fntures  is 
peculiarly  strict.  "  Whoever  contracts  to  have  or  give  to  him- 
self or  another  the  optk>n  to  sell  or  buy  at  a  future  time  any 
grain  or  other  commodity,  stock  of  any  railroad  or  other  com- 
pany, or  gold  ....  shall  be  fined  ....  and  all  contracts 
made  in  violatk>n  of  this  section  shall  be  considered  gambling 
contracts,  and  shall  be  void : "  Cr.  Code  111.,  i  130.  It  is  the 
rule  under  this  statute  that  any  future  contract,  other  than  an 
actual  sale,  is  void:  Webster  v,  Sturges,  7  111.  App.  560; 
IxKke  V.  Fowler,  41  IlL  App.  6S ;  Schneider  v.  Turner,  130 
111.  28;  S.  C,  22  N.  E.  Rep.  497;  AflC  S.  C,  27  111.  App.  220; 
Pcarce  v.  FwAt,  113  111.  228;  Corcoran  v.  Coal  Co.,  138  111. 
390 ;  S.  C,  2S  N.  E.  Rep.  759 ;  but  see  Richter  v.  Frank,  41 
Fed.  Rep.  859.  The  same  seems  to  be  the  rule  in  Iowa :  Osgood 
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V.  Bauder,  8a  Iowa,  171 ;  S.  C^  47  N.  W.  looi.  This,  how- 
wer,  applies  to  optional  sales  only.  If  the  sale  be  absolute* 
and  the  delivery  only  is  future,  the  contract  is  still  ^alid : 
White  tr.  Barber,  133  U.  S.  392  ;  S.  C,  8  Sup.  Ct.  Rep.  221 ; 
Wolcott  V.  Heath,  78  111.  433 ;  Logan  v.  Brown,  81  111.  415. 

VII.  When  the  contract  is  illegal,  and  cannot  be  enforced, 
a  security  founded  on  that  contract  is  void  in  the  hands  of  the 
principal,  of  the  broker,  Mpartkcfs  criminis,  or  of  a  purchaser 
with  notice :  Steers  v.  Lashlcy,  6  T.  R.  61 ;  Re  Green,  7  Biss. 
C  Ct.  338 ;  Embrey  v.  Jemison,  131  U.  S.  336;  S.  CpSup. 
Ct  Rep.  776 ;  Brown  v.  Alexander,  29  111.  App.  626;  Cothran 
p,  Ellis,  125  III  496;  S.  C,  16  N.  E.  Rep.  646;  Davis 
V.  Davis,  119  Ind.  511;  S.  C,  31  N.  E.  Rep.  1112;  Swartz's 
App.,  3  Brewst.  (Psl)  131 ;  Griffith's  App.,  16  W.  N.  C.  (IVi.) 
249;  Dempsey  v.  Harm  (Pa.),  12  Atl.  Rep.  27;  S.  C,  9  Cent 
Rq>.  615;  Brua's  App.,  55  Pa.  294;  Faretra  v,  Gabell, 
89  Pa.  89;  Griffiths  v.  Scars,  112  Pa.  523;  Oliphant  v. 
Markham,  79  Tex.  $43;  S.  C,  15  S.  W.  Rep.  569;  Barnard 
V,  Backhaus,  52  Wis.  593.  If  the  broker  be  innocent  he  can 
recover,  and  so  can  a  bona  fide  holder:  Lehman  v,  Strasberger, 
2  Wcsods  C.  Ct  554;  Pcarce  v.  Rice.  142  U.  S.  28;  S.  C, 
12  Sup.  Ct  Rep.  130;  Sondhdm  v,  Gilbert,  117  Ind.  71; 
Crawford  v.  Spencer,  92  Mo.  498.  But  when  the  making  of 
such  a  contract  is  declared  a  crime  by  statute,  a  securit}* 
founded  theteon  b  void,  even  in  the  hands  of  a  bomt  fide 
hokler:  Hawley  v.  Bibb.  69  Ala.  52;  Cunningham  r.  Bank. 
17  Cent.  L.  J.  470;  Bank  v.  Curningham,  75  Ga.  366; 
Sooddy  V,  Bank,  88  Tcnn.  573 ;  Bank  v.  Carroll,  80  Iowa,  1 1 ; 
S.  C  45  N.  W.  Rep.  304. 

VIII.  One  who  is  a  party  to  such  an  illegal  contract  cannot, 
either  at  common  law  or  in  equity,  recover  money  paid  in 
furtherance  of  the  transaction.  As  wc  have  seen  the  broker 
cannot  recover  his  advances  on  behalf  of  his  prindpal,  nor. 
can  the  principal  recover  the  money  deposited  with  the  broker 
as  margins:  Lawton  v.  Blitch,  83  Ga.  663;  S.  C»  10  S.  E. 
I^  353*  O'Brien  v,  Luques,  81  Me.  46;  S.  C.  16  Atl. 
Rqx  304;  Butt  V.  Mycr,  71  Md.  467;  Gregory  v.  Clark, 
39  Mich.  337;  Ruchizky  r.  De  Haven,  97  Pa.  202;  Stewart 
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r.  Fftmcll,  147  Pa-  5^3;  S.  C.  29  \V.  N.  C  537;  23  Atl. 
Rep.  «3«;  Sowlcs  r.  Bank,  61  Vt.  375;  S.  C,  17  Atl. 
Rq).  791.  There  are  occasional  exceptions  to  this  rule. 
Thus  the  customer  can  recover  if  he  intended  a  bona  fide  sale 
and  dcli\*cry:  Gregor>'  r.  Clark,  39  Mich.  337.  A  minor  can 
recover  money  so  paid  by  him  during  minority:  Ruchizky  v, 
De  Haven,  97  Pa.  202.  When  the  broker  acknowledges  a 
balance  in  his  hands  in  favor  of  the  customer,  the  latter  may 
recover,  if  he  can  show  that  the  broker  received  the  money 
for  his  use:  Peters  v.  Grim  (Pa.),  30  W.  N.  C.  177;  S.  C, 
24  Atl.  Rep.  192;  Repplicr  r.  Jacobs,  30  \V.  N.  C.  180;  S.  C, 
24  Atl.  Rep.  ish;  Floyd  v.  Patterson,  72  Tex.  302;  S.  C, 
10  S.  W.  Rq).  526.  So  a  deposit  of  margins  can  be  recovered 
if  the  customer  revoke  his  ilkgal  instructions:  Dancy  v, 
Phclan,  82  Ga.  243;  S.  C.  10  S.  E.  Rep.  205.  Or  if  his 
complaint  docs  not  on  its  (ace  show  an  illegal  contract:  Clarke 
v.  Brown,  77  Ga.  606. 

By  statute,  however,  such  payments  are  made  recoverable 
in  many  of  the  States  of  the  Union.  The  question  depends 
on  the  wording  of  the  particular  statute;  but  in  general  either 
party  may  recover  of  the  other:  Cushman  v.  Root,.  89  Cat.  373; 
S.  C,  26  Pac.  Rep.  883;  Kennedy  r.  Stout,  26  lil.  App.  133; 
N.  Y.  &  Chk.  Grain  &  Stock  Exch.  r.  Mellen,  27  III.  App. 
556:  Lyons  v.  Hodges  (Ky.),  13  S.  W.  Rep.  1076;  Peck  v, 
Doran,  46  Hun.  (N.  Y.)  454:  Copley  v,  Doran.  1  N.  Y. 
Supi>l.  888;  Lester  i\  Bucl  (Ohio),  30  N.  E.  Rep.  821. 
Though  it  has  been  held  that  the  broker  cannot  recover  in 
Illinois:  White  v.  Barber,  123  U.  S.  392;  S.  C,  8  Sup.  Ct 
Rep.  221. 

One  who  knowingly  lends  mone>*  for  the  purpose  of  further** 
ing  a  gambling  transaction  in  futures  cannot  recover  it: 
Waugh  r.  Beck,  114  Pa.  ^22;  Plank  ?*.  Jackson,  128  Ind. 
424;  S.  C,  26  N.  E.  Rep.  568,  but  if  he  take  no  part  in  the 
transaction  mere  knowledge  on  his  part  that  the  money  was 
to  be  so  used,  will  not  preclude  him  from  rtcoveiy:  Arm* 
strong  f^  Bank.  133  U.  S.  433;  S.  C,  10  Siip.  Ct  Rep.  450; 
Jackson  v.  Bank,  125  Ind.  347;  S.  C,  25  N.  E.  Rep.  430. 
The  true  test  b  whether  or  not  he  requires  the  aid  of  the 
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niq^al  tranKiction  to  make  out  his  case;    if  so,  he  cannot 
recover;  if  not,  he  can:  Armstrong  r.  Rank,  supra. 

IX.  In  all  ca.M»  of  allcj^cd  gambling  contracts  in  futures, 
the  question  as  to  their  nature  is  one  of  fact,  not  of  law;  for 
the  jury,  not  for  the  court:  Washer  xk  Bond,  40  Kans.  84; 
S.  C,  19  ?ac.  Rep.  323;  Fareira  r.  Gabell,  89  Pa.  89; 
Thompson  r.  Reiber,  123  Pa.  457;  S.  C,  23  W.  N.  C.  180; 
16  AtL  Rep.  793. 

X.  There  is  one  very  curious  kind  of  future  contract  that 
has  frequently  come  before  the  courts  during  the  past  few 
years.  This  is  what  is  known  as  a  *'lk>hemian  Oats"  con- 
tract By  it  a  quantity  of  oats,  professedly  of  a  special  brand, 
but  in  reality  of  ordinar>-  kind,  is  sold  to  a  farmer  at  a 
price  far  above  its  real  value,  and  a  bond  is  given  by  the 
seller  to  buy  back  a  certain  number  of  bushels  of  the  crop  ^it 
a  high  figure,  promising  a  profit  to  the  unwary  agriculturist 
With  but  one  exception,  Watson  v.  Blossom,  2  N.  Y.  Suppl. 
551;  S  C  Aft,  4  N.  Y.  Suppl.  489,  these  contracts  ha\'e 
been  held  illegal  as  against  public  policy,  and  notes  given  on 
them  void,  except  in  the  hands  of  a  bona  fide  holder,  subject 
to  the  exception  in  the  latter  case  due  to  tlie  operation  of 
criminal  statutes,  as  explained  in  Schmueckle  v.  Waters, 
125  Ind.  265;  S.  C,  25  N.  E.  Rep.  281;  Glass  v.  Murphy 
(Ind.  App.),  30  N.  E.  Rep.  1097;  Kain  v.  Bare  (Ind.  App.), 
31  N.  E.  Rep.  205;  Merrill  xk  Packer,  80  Iowa,  542;  S.  C.» 
45  N.  W.  Rq>.  1076;  Shipley  v,  Reasoncr,  80  Iowa,  548; 
Sl  C,  45  N.  W.  Rep.  1077 ;  Sutton  v.  Beckwith,  68  Mich.  303 ; 
S.  C,  36  N.  W.  Rep.  79;  Mace  x\  Kennedy,  68  Mich.  389; 
S.  C,  36  N.  W.  Rep.  187;  McNamara  x\  Gargett,  68  Mich. 
454:  S.  C,  36  N.  W.  Rep.  218.  The  first  Iowa  case  on  this 
subject.  Hanks  v.  Brown,  79  Iowa,  560:  S.  C.  44  N.  W. 
Rep.  811,  decided  that  such  a  contract  was  not  obnoxious  to 
the  statute  of  that  State  against  gambling  contracts,  strangely 
enough  forgetting  all  about  the  common  law  and  public 
policy;  but  \hM  omission  has  been  corrected  by  the  later  cases 
from  that  State  cited  above. 

XI.  A  contract  to  "comer**  the  market  by  buying  up 
stock  or  goods  is  illegal  at  common  law  as  against  public 
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policy:  Samuel  v.  Oliver  (III),  22  N.  E.  Rep.  499;  Sampson 
.  V.  Shaw,  101  Maat.  145. 

An  agreement  by  which  one  guaranteei  to  another  that 
cattle  to  be  told  t^  the  bttcr  shall  bring  to  much  a  head, 
binding  himaelf  to  pay  the  diflerence  if  they  bring  leas,  while 
the  owner  agrees  to  pay  the  diflerence  to  the  guarantor  in  case 
they  bring  more,  is  a  wager  on  the  price  of  the  cattle,  and  a 
note  given  for  such  diflerence  is  void:  Bank  v.  Carroll, 
89  Iowa,  11;  S.  C^  45  N.  W.  Rep.  304. 

R.D.S. 


DEPARTMENT  OF  TORTS. 


MBLVILUI  M.  BIGBLOW,  BSQ., 

AmMm  ny 

BnqAMtii  H.  Lowav,  Auoaihibb  Dmtmm  I«aubb. 

Patkick  C.  B.  O'DoNOVAir. 


DiCKsoM  V,  WAumoM.*     Supreme  Court  op  Ikdiama. 


ThemaiMgeroftUMBtieb  retponriblc  for  theaetsofaipecial  poliCB 
who  WM  •ppointcd  for  the  thcatic,  aft  the  apedal  reqaat  of  the  manager, 
by  the  Boaid  of  Ketropolitaa  P6Hoe  Coouniaaioiien,  and  who  waa 
enplogrcd  and  paid  lolcly  bj  Mwfa  naneger :  54  N.  B.  Rep.  506^  affifned. 

The  Biaoager  la  liable  for  an  aatanlt  and  battery  on  an  offeuivc  patroa 
by  the  apeeial  police,  when  acting  aa  dooikeepcr,  aioce  ancfa  act  waa 
w<th*n  the  aoope  of  Ua  emplojnent  in  hla  nuwter'a  boilaen:  34  H.  B. 
Rep.  so6,afinBcd. 

LiADiury  OP  a  Theatre  Manager  por  Assault  Committed 
BY  A  Special  Pouceman. 

The  liability  of  a  master  for  an  assault  and  battery  com- 
mitted by  his  servant  is  baaed  on  the  common  law  principle 
"  Qui  fadi  per  abdm  facit  per  ///'  the  theory  being  that  the 
master  in  selecting  his  servants  must  do  so  with  prudence  and 
caution,  and  must  select  perMMis  capable  of  Ailiilling  the  duties. 

'Reported hi 35  N.B.  Rep.  I,  Nor.  ai,  1893. 
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he  will  exact  under  penalty  of  hi:i  personal  responsibility  for 
their  tort*. 

This  theor>'  has  been  greatly  modified  in  modem  jurispru- 
dence, until  to^Kiy  the  true  criterion  of  the  master's  liability  is 
embodied  in  the  answer  to  the  question.  **  Is  the  act  com- 
plained of  within  the  scope  of  the  servant's  authority  ?'*  If  so» 
the  master  is  liable ;  othcnvise,  not. 

The  test,  as  laid  down  by  Coolc>',  is  *'  not  the  motive  of  the 
serx'ant,  but  whether  that  which  he  diil  was  something  which 
his  employment  contemplated,  and  something  which,  if  he 
should  do  it  lan'fully,  he  might  do  in  the  emplo^'cr's  name  :** 
Torts,  556.  The  great  difficulty  in  apiil>'ing  this  prinople  lies 
in  defining  what  acts  properly  (all  within  the  scop**  of  the  ser- 
vant*! employment  In  the  case  of  Ware  t*.  Rirat^ria,  1 5  La. 
169,  It  was  held  that  where  an  agent  lost  sight  of  the  object 
for  which  he  was  employed  and  committed  a  wrong.  therd)y> 
causing  damage,  the  principal  was  no  ^more  answerable  for  it 
than  any  stranger,  the  agent  in  such  case  acting  of  hb  own 
will,  and  not  in  the  course  of  his  emplo>'ment,  or  under  any 
hnplied  authority  of  his  principal.  The  dut>*  of  defendant's 
servant  in  this  case  was  to  open  and  dose  certain  river  locks 
and  collect  tolb,  and  the  oflence  complained  of  b\'  platntiflfwaft 
an  assault  and  battr.^*  received  by  him  from  defendant's  ser- 
vant under  pretext  of  said  plaintifl*  not  ha\*ing  paid  hv.  toll. 
This  ruling  was  followed  in  the  subsequent  case  of  Block  tr. 
Banncrman,  10  La.  Ann.  i,  where  the  owner  of  a  x-essel  was 
held  liable  for  the  tortious  acts  of  the  master,  committed  vhilst 
in  his  service  and  within  the  .scope  of  his  authority. 

The  principle  is  true  even  if  the  tort  be  committed  in  dis- 
obedience to  the  ma.ster's  orders:  R.  R.  Co.  v.  Deiby,  14  How. 
468.  In  a  comparatively  recent  case,  the  Supreme  Gnirt  of 
Louisiana  decided  that  plaintiff  could  not  recover  damages 
against  the  master  for  a  wanton  and  unprovoked  assault 
inflicted  on  him  by  defendant's  servant,  the  plaintiff  being  a 
passenger  on  a  train  to  which  a  Pullman  Palace  Car  was 
attached,  of  which  defendant's  servant  was  porter,  and  having 
entered  the  palace  car  to  ask  permission  to  wash  his  hands. 
The  cofrt  held  that  the  ass:iult  was  something  which  the  ser- 


450        UADIUTV  or  A  THBATRB  MANAGER  FOR  ASSAULT 

\'ant'.H  employment  dkl  not  contemplate,  and  wa.^  not,  thcrdbrc, 
within  its  scope :  Williams  v.  Palace  Car  Co.,  40  La.  Ann.  87. 

In  the  cajw  of  Turner  r.  Western,  etc..  R.  R,  Co.,  72  Ga. 
293,  it  was  held  that  where  one  was  lawfully  in  the  cab  of  the 
fa*i(;ht  train  of  a  railroad  treatin{r  for  his  passage,  as  had  fre- 
quently been  done,  and  was  still  bcin^  done  at  times  of  trial  by 
other  fiersons  on  the  same  train,  as  to  an  injury  inflicted  upon 
him  he  stands  within  the  reason  and  spirit  of  the  authorities  in 
reference  to  like  injuries  done  to  p.is<engcrs. 

"The  general  doctrine  with  reference  to  master  and  servant, 
employer  and  emplo}-ee,  is,  that  when  the  employee  commit- 
ting the  injury  is  not  at  the  time  executing  the  employer's 
business  or  not  acting  within  the  scope  of  his  emplo>'ment  tiK 
employer  is  not  responsible:**  l'r>'or,  C.  J.,  in  Winnegar's 
Adnir.  V,  R.  R.  Co.,  85  Ky.  547. 

In  McKinlcy  v.  The  C.  &  N.  W.  R.  R.  Co..  44  Iowa,  314, 
an  action  was  brought  to  recover  damages  for  an  assault  by 
dcfaubnt*s  brakcman  on  plaintiff  while  latter  wan  attenijiting 
to  enter  a  passenger  car  at  I  loward  Junction,  Wi.sconsin,  on 
March  23,  1872.  Sccvcrs,  C.  J.,  delivering  the  o|)inion,  said: 
**  If  we  were  left  to  determine  the  question  upon  principle, 
whether  an  emplo>'er  should  be  held  liable  for  the  wilful  or 
criminal  acts  of  the  emplo>*ec  done  in  the  course  of  liis 
employment,  we  should  have  ver>'  little* or  no  hesitation 
in  affirming  such  liability,  and  this  because  the  employer  has 
placed  tlie  employee  in  a  position  to  do  wrong,  and  it  being 
done  in  the  course  of  his  employment,  the  intent  ii'ith  which 
it  was  done  should  not  affect  the  liability  of  the  employer 
whether  the  intent  of  the  employee  is  good  or  ill.  So  long 
as  he  acts  within  the  scope  of  his  employment  the  emplo>'er 
should  be  bound.  Tlie  decided  weight  and  number  of  the 
authorities  arc  in  accord  unth  this  view.  We  need  only  refer 
to  some  of  them  without  .stopping  to  discuss  or  review  them.'* 
See  Turner  v.  North  Branch  R.  R.  Co..  4  Cal.  494;  G.  West- 
em  R.  R.  Co.  V.  Miller,  19  Mich.  303:  Finney  v.  R.  R.  Ca, 
IQ  Wis.  395;  Hrooks  v,  Penna.  Cent.  R.  R.  G>.,  57  P^.  339; 
St.  Loui»,  etc..  R.  R.  Co.  v.  Dalby,  19  111.  353;  R.  R.  Co.  p. 
Wctmore,  19  Ohio,  no;  Isaacs  v.  R.  R.  Co.,  47  N.  Y.  122; 
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Gocldartl  r.  Grand  Trunk  R.  K.  Co.,  57  Mkh.  312;  Rich  r. 
Bryant,  106  Ma&i.  180;  Cracker  v,  C.  &  N.  W.  R.  R.  Co.« 
36  Wis.  657. 

*'A  railroad  corporation  is  liable  to  the  same  extent  as  an 
indKidual  would  be  for  an  injury  done  by  its  servant  in  the 
course  of  his  employment:  Moore  r.  R.  R.  Co.,  4  Gray,  465 ; 
Hoi-ctt  V,  Swift,  3  Allen,  420;  Hohnes  r.  Wakefield, 
1 2  Allen,  580.  If  the  act  of  the  servant  is  within  the  general 
scope  of  his  emplo>*ment,  the  master  is  equally  liable  whether 
the  act  is  wilful  or  merely  negligent:  Howe  v,  Newmarch, 
1 2  Allen,  49.  Or  even  if  it  is  contrar>'  to  an  expressed  order 
of  the  master:  R.  R.  Co.  v.  Derby,  14  How.  468.  .  .  .  We 
deem  it  annecessary  to  cite  further  authorities  on  this  point. 
The  principle  I>ing  at  the  foundation  of  the  doctrine  is  as  old 
as  the  common  law,  and  is  embodied  in  the  maxim  ^m/acii 
par  aimimfaeUper  a*,  and  is  as  applicable  to  corporations  as  to 
individuals.  Doubtless,  if  a  servant  or  agent  commit  a  tort 
out  of  the  scope  of  his  agency  or  employment  and  not  con- 
nected with  it,  the  |)rincip1c  would  not  be  liable  therefor  unless 
he  previously  autliorizcd  or  subsequently  ratified  the  act :  ** 
Ramsden  v,  R.  R.  Co.,  104  Mans.  1 17.  Where  a  serv'ant  in 
the  employment  of  his  master  does  an  act  which  he  is  not 
employed  to  do  the  master  is  not  responsible:  Towanda  Coal 
Ca  9.  Hecman.  86  Pa.  418.  A  master  is  liable  for  the  results 
of  the  wilful  conduct  of  his  ser\'ant  if  within  the  scope  of  his 
authority,  or  for  acts  done  by  his  command  or  with  his  assent: 
R.  R.  Co.  V.  Wilt,  4  Whart.  142;  Yerger  et  ux.  r.  Warren, 
7  Case}',  319;  R.  R.  Co.  v,  McLain,  91  Pa,  442;  Ry.  Ca  -». 
Donahue,  70  Pa.  119;  Higgtns  v.  Turnpike  Co.,  46  N.  Y.  23. 

A  corporation  is  liable  for  the  u-ilful  acts  and  torts  of  its 
servants  done  to  the  injur)*  of  others,  witliin  the  general  scope 
of  their  employment :  Ternc  Haute,  etc.,  R.  R.  Ca  r.  Jackson, 
81  Ind.  19;  Jeflfcrsonxille,  etc.,  R.  R.  Co.  t,  Rogers,  38  Ind. 
1 16;  Express  Co.  v.  Patterson,  73  Ind.  430:  Wabash  Ry.  Co. 
VI  Savage,  1 10  Ind.  156;  Ry.  Co.  r.  Anthony,  43  Ind.  183. 

The  act  of  the  agent  within  the  general  scope  of  his 
employment  is  the  act  of  the  master,  and  if  wrongfiil  the 
master  b  liable,  although  the  act  be  unnecessary  to  the  per- 
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foniiance  of  the  master's  semcc  ami  was  not  intended  for  thaC 
puq)u.sc.  The  liability  of  the  ma^jtcr  does  not  depend  upom 
the  necessity  of  the  act,  or  the  intent  with  which  it  was  done* 
but  upon  whether  the  act  was  wron*;ful  and  within  the  general 
scope  of  the  enipl.>ynient  of  the  agent:  Indianjqx>lts,  etc,  Ry. 
Co.  V,  Anthony,  43  Ind.  183. 

In  Noblesville.  etc.,  r.  Cause,  76  Ind.  142,  it  is  said: 
*'  Counsel  kive  cited -cases  declarin*;  the  familiar  rule  that  a 
master  is  responsible  for  the  acts  of  the  ser\'ant,  only  when 
the  Utter  is  acting  within  the  scope  of  his  employment ;  but 
this  was  an  unnecessar)*  work,  for  the  general  rule  is  too  well 
settled  and  understood  to  need  supiK>rt  from  adjudged  cases.'* 

If  a  ser\'ant  does  a  wrongful  act  witliout  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  ibe  work 
of  his  master,  tlic  latter  is  not  responsible  therefor ;  but  if  the 
act  be  done  in  the  execution  of  the  authority  given  by  the 
master  and  for  the  purpose  of  performing  what  he  has 
directed,  he  is  responsible  whether  tlic  wrong  done  be  occa- 
sioned by  negligence  or  by  a  wanton  and  reckless  purpose  to 
accomplish  his  business  in  an  unlawful  manner :  Howe  v, 
Newmarch,  12  Allen,  49. 

I)y  the  civil  law  the  liability  was  confined  to  the  person 
stinding  in  the  relation  of  paierfamiiias  to  the  wrongdoer; 
Dig.  lib.  9,  tit.  3.  But  by  the  English  law  the  liability  im 
more  extensive. 

In  McManus  v,  Crickett,  I  East.  106,  Lord  Kenyon,  C  J., 
after  quoting  Chief  Justice  Holt  in  Middleton  v.  Fowler,  Salk. 
282,  to  the  eflect,  "  that  no  master  b  chargeable  with  the  acts 
of  his  servant,  but  when  he  acts  in  the  execution  ot  the 
authority  given  him,*'  says:  ."Now,  when  a  servant  quits 
sight  of  the  object  for  which  be  is  employed,  and  without 
having  in  view  his  master's  order,  pursues  tliat  which  his  own 
malice  suggests,  he  no  longer  acts  in  pursuance  of  the  author- 
ity  given  him,  and,  according  to  the  doctrine  of  Lord  Holt, 
his  master  will  not  be  answerable  for  such  act."  See  Turber* 
ville  V.  Stamp,  1  Ld.  Ray,  264. 

A  master,  however,  is  noi  mfQHsiNc  for  the  wrongful  act 
of  his  servant  unless  that  act  be  done  in  the  execution  of  the 


COMMITTED  BY  A  SPECIAL  IVUCEMAX.  453 

authority  gnxn  by  his  master.  Beyond  the  scope  of  hU  empioy^ 
^cm  he  I.S  as  much  a  stranger  to  his  master  as  any  third 
person,  and  therefore  his  act  cannot  be  regarded  as  the  act  of 
his  master:  Lamb  r.  Palk,  9  C.  &  P.  629;  Garth  r.  Hounrd. 
«  ftng.  451;  Wilson  r.  Rankin.  34  L.  J.,  Q.  B..  6a; 
McGowan  v,  Djer.  L.  R..  8  Q.  B,  141 

A  master  is  Ibblc  for  injur>- caused  by  the  u-anton  and 
violent  conduct  of  his  servant  in  the  performance  of  an  act 
i»ithm  the  course  of  his  emplo>'ment:  Seymour  v.  Green- 
wood. 7  H.  &  H.  356;  Croft  V.  Alison,  4  B.  &  Aid.  590; 

i!!!?"*,!!^."'"*""  ^^-^  '  "•  ^  ^-  526;  and  such  act  ^\y 
binds  when  done  by  the  authorit}-  or  consent  of  the  master  • 
Ward  f..  Evans,  2  Salk.  441 ;  Lyons  v.  Martin.  8  Ad  &  E. 
512 ;  Gregory  v.  Pipe,  9  B.  &  C.  591. 

In  Dre^v  v.  Peer,  93  Pa.  234.  Tha>-er.  P.  J.,  instructed 
Ae  jury  that  "the  defendant  is  responsible  for  any  loss  or 
^age  sufTercd  b>-  himself  in  consequence  of  the  misconduct 
of  the  defendants  agents.  It  did  not  require  an  express  direc- 
tion to  her  agents  to  commit  this  injury  to  make  her  respon- 
wic.  The  instruction  was  affirmed  by  the  Supreme  Court, 
the  facto  in  this  case  bang  almost  identical  u-ith  those  of 
Dickson  p.  Waldron. 

The  following  quotations  are  taken  from  the  celebrated 
Doctor  Erasers  work  on  the  Scottish  Uw  of  Master  and  Ser- 
vant.  as  illustrative  of  tlie  question  in  that  counti>'  :— 

"  QH4isi  delkto  have  been  defined  by  the  Roman  jurist. 
f^  iiiiaia  sda  culpa  sine  elplo  admissa.  They  are  arts  which 
«wc  from  carelessness,  negligence,  rashness,  or  want  of  skiU. 
hy  whkA  injury  has  been  sustained,  without  any  criminal 
mtentKMi  on  the  part  of  the  doer. 

••  If  a  servant  does  a  wongful  art  uithout  the  authority,  and 
not  for  the  purpose  of  executing  the  orders  or  doing  the  work 
of  the  master,  the  latter  is  not  responsible  in  damages  therefor; 
but  if  the  art  be  done  in  the  executkm  of  the  authority  given 
>f  the  roaster,  and  for  the  purpose  of  performing  what  he  has 
<*wcted.  he  is  responsible  whether  the  wr6ng  done  be 
^*«a«»ned  by  negligence,  or  by  a  wanton  and  teckkv  purpoM 
to  accomplish  his  business  m  an  unlawful  manner. 
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**  The  liability  of  the  master  for  the  servant's  ^m  delicts 
rests  partly  on  the  same  principle  with  his  liability  for  his 
scr\*ant's  contracts :— vii.,  that  expressed  in  the  maxim,  qni 
facit  per  almmfacU  per  /r,— partly  on  views  of  expediency,  and 
partly  also  on  the  following  grounds :  The  master  is  presumed 
to  select  the  servant  from  a  knowlcd^  of,  or  at  least  a  belief 
in  hb  skill,  steadiness,  and  care.  I  Ic  places  htm  in  a  position 
in  which  he  acquires  a  relation  to  the  public  which  he  would 
not  otherwise  hold,— a  position  entailing  responsibilities  which, 
but  for  thdr  being  thus  delegated  to  another,  the  master  would 
hax-e  to  discharge  for  himself.  Also,  he  entrusts  him  with  the 
charge  of  property  often  calling  for  carefulness  in  its  manage- 
ment, to  avoid  accident  to  others ;  and  thus  puts  it  in  his 
power,  by  carelessness  or  rashness,  to  inflict  injury  on  others 
to  an  extent  that  would  not  otherwise  exist  For  these  and 
similar  reasons  the  laws  of  most  countries  have  sanctioned  a 
departure,  where  the  relation  of  master  and  servant  exists, 
from  the  general  principle,  cupla  Unci  shos  anctvres.     Page  1 5a 

**  First,  it  may  be  observed  that  the  master  is  of  course  liable 
to  answer  for  any  injury  caused  by  the  servant  in  the  direct 
execution  of  his  express  orders.  Witli  regard  to  this  class  of 
cases  there  is  no  difficulty ;  the  connection  between  the  wrong 
and  the  authority  from  which  the  act  flowed  is  immediate,  and 
sufficiently  obvious. 

**  But,  secondly,  it  lalls  to  be  renurkcd  that,  to  make  the 
master  liable,  no  such  immediate  connection  between  his 
command  and  the  act  out  of  which  the  injury  results  is 
requisite.  It  is  sufficient,  in  order  to  entail  such  responsibility 
on  the  master,  that  the  servant  was  at  the  time  acting  under 
the  general  mandate  implied  in  his  contract  of  service-— that  he 
was  doing  his  master's  work,  or  even  that  he  was  at  thie  time 
employed  in  an  operation  which  might  £iirly  be  held  to  bit 
within  the  scope  and  sphere  of  his  duties  as  servant,  even 
though  the  master  may  have  been  utterly  ignorant  that  his 
servant  was  engaged  in  that  particular  duty  at  the  time. 

*'  Two  well  marked  exceptions  to,  or  rather  limitations  of 
the  rule,  are  to  be  noticed  as  now  well  settled  by  a  scries  of 
decisions. 
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"  The  first  of  these  is.  that  the  rule  only  applies  where  the 
'  injury  caused  by  tlie  scn-ant,  for  which  it  is  souj^ht  to  make 
the  master  answerable,  ariiH»  out  of  something  done  by  him 
while  acting  strictly  within  the  scope  and  limits  of  hb  employ- 
ment while  discharging  the  duties  for  which  he  has  been 
engaged  under  his  contract  with  his  master.  The  reason  of 
this  exception  is,  th<it  the  master'it  1iabiltt>%  having  its  origin  in 
implied  mandate,  can  haxx  no  place  where  the  limits  of  that 
mandate  arc  exceeded. 

"The  second  exception  is,  that  the  rule  ap|)Iies  only  where 
the  relation  of  master  and  ser\*ant  existi  in  a  strict  and  proper 
sense  betii-een  the  oflending  party  and  him  whom  it  is  sought 
to  make  responsible  for  the  act.  Where  this  is  not  the  case, 
there  is  no  room  for  appl)'ing  the  maxim,  reafondeat  supcri&r!* 

P^  I5«- 

**  The  rule  which  is  now  established  is,  to  quote  the  words 
of  Wtllcs,  J.,  in  Bannck  (/.The  Kngllsh  Joint  Stock  Bank^^n 
action  ;igainst  a  bank  for  fraudulent  misrq>rcscntation  on  the 
part  of  its  manager—'  that  the  master  is  answerable  for  evety 
such  wrong  of  the  ser\'ant  or  agent  as  is  committed  In  the 
course  of  the  service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be  proved :  *  ** 
Macdoncll,  Master  and  Ser\t.  258. 

"  A  master  is  liable  for  the  wrongful  act  of  his  servant,  to 
the  injury  of  a  third  person,  where  the  servant  is  engaged  at 
the  time  in  doing  his  master's  business,  and  is  acting  within 
the  general  scope  of  his  authority,  although  he  is  reckless  in 
the  performance  of  his  dut>-,  or  through  lack  of  judgment  or 
discretion,  or  from  infirmity*  of  temper,  or  under  the  influence 
of  passkxi  aroused  by  the  circumstances,  goes  beyond  the  strict 
line  of  his  duty,  and  inflicts  unnecessary  and  unjustifiable 
iniury:**  Wood,  Mast,  and  Servt.  (3d  Ed.)  589. 

A  master  is  liable  for  the  act  of  his  servant  done  in  the 
course  of  his  employment:  Helyear  v.  Hawke,  5  Esq.  72. ' 

As  to  the  ser\-ant's  tort  and  negligence,  the  untveml  rule 
is,  thai  the  master  is  responsible  in  damages  to  third  perMNis 
for  the  act  of  his  servant  occaskming  an  injury,  whether  the 
act  is  of  omisskm  or  commission,  in  conformity  to  or  in 
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(li.'iobciliaicc  of  the  master's  order,  by  negligence,  fraud,  deceit* 
or  c\'cn  unlfiil  misconduct  so  long  as  it  w^a  in  the  course 
of  the  cmiiloymcnt:  Browne,  Dom.  Rel.  136. 

The  master  is  not  liable  (or  a  wrongful,  wilful,  and  unlawful, 
act  of  his  servant  towaid  a  third  person,  although  the  servant 
|irofe(.Hcs  to  be  acting  in  the  master's  employment,  if  the  act 
is  entirely  indqKnJent  and  outside  of  and  having  no  proper 
connection  with  the  employment:  Drowne,  Dom.  Rel.  138. 

A  master  is  ordinarily  liable  to  answer  in  a  cinl  suit  for  the 
tortious  or  wrongful  acts  of  his  servants  if  those  acts  are  done 
in  the  course  of  his  employment  in  his  master's  senHoe.  The 
maxims  applicable  to  such  cases  being  rcspondcai  tuperwr  and 
qm  fadt  peralimn^fadi  /Kru:  Smith,  Master  and  Servant,  322. 

This  rule  is  universal  in  its  application  and  whether  the  act 
be  negligent,  fraudulent  or  deceitful,  or  even  an  act  of  positive 
m;ilfeaj«ance  or  misconduct,  if  done  in  the  course  of  his  em- 
ployment, the  master  is  responsible  dvUiht  to  third  persona: 
Story,  on  Agency,  452;  Paley,  on  Agenc}%  294;  Pothier,  on 
Oblig.  (Kvans)  456. 

In  conclusion,  I  will  cite  the  following  rule  laid  down  by  the 
eminent  Judge  Cooley,  cited  with  approval  by  the  Supreme 
Court  of  I^uisiana  in  the  case  of  Williams  v.  Palace  Car  Co., 
smpra :  "  It  will  readily  occur  to  e\'ery  mind  that  the  master 
cannot,  in  reason,  be  held  responsible  generally  for  whatever 
wrongful  conduct  a  servant  nuiy  be  guilty  of  A  liability  to 
ejctensive  would  make  him  guarantor  of  the  servant's  good 
conduct,  and  would  put  him  under  a  responsibility,  which 
prudent  men  would  hesitate  to  assume." 

Patrick  C  B.  O'Dokovaii. 
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ANCSLO  T.  FRBBDUSY. 

AMiitcd  bj 

Liwn  Lawrkmc^  Smith,  Clixton  Rocimf  Wooomuw, 

Maumck  C.  Bsuucap.    H.  Bovbk  SeHMMUwrnmomm, 


Dewet  et  al.  v.  Toledo,  A.  A.  &  N.  M.  Rv.  Co.'    Supeemb 
Court  of  3^Iichigax. 


The  parebaae  by  •  rmilroMl  company  of  ftock  in  anoClicr  eompuiy 
wlMne  line  is  not  parallel,  for  the  purpoae  of  acquiring  the  latter*!  right 
of  way,  ia  valid  nmlcr  How.  .(Mich.)  Sut.,  \  3403,  anthoriiing  any  rail- 
load  company  which  hod  in  good  faith  entered  npon  the  cooatrndion 
of  ita  lood  and  beeome  unable  to  complete  the  lanie,  to  adt  the  lood  and 
ita  righta  and  franchitea  to  any  other  railroad  company  not  hating  the 
MBK  terminal  pointa  and  not  being  a  competing  line. 

The  Power  op  One  Railroad  Company  to  Purchase  Stock 
IN  Another. 

The  rapid  tendtncy  toward*  consolidation  of  smaller  tail* 
road  companies  into  great  systems,  now  progressing  in  the 
United  Sutes,  makes  the  question  of  the  legality  of  a  course 
not  unfrequently  practiced  for  such  a  puq>o^  ont  of  much 
interest. 

A  corporation  is  a  creature  of  the  Act  of  Incorporation  and 
as  such  has  no  other  powers  than  are  expressly  granted  or 
are  necessary  to  eflect  the  ends  and  objects  of  its  existence. 
The  charter  being  a  contract  between  the  public  and  indi- 
viduals must  be  strictly  construed.  Each  right  the  corpora- 
tion possesses  need  not  be  specially  enumerated,  but  no 
authority  can  be  inferred  other  than  for  purposes  directly 
conferred:  The  New  Orleans,  etc.,  Co.  v.  Dock  Co.,  38  La. 
AAn.  173;  Franklin  v.  Leuiston  Institution  for  Savings^  68 
Me.  43- 

*  Eepoitsd  ia  51  N.  W.  Rep.  ro65. 
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The  right  of  a  railroad  company  ovvr  its  funds  cannot  be 
construed  acconling  to  the  rules  applicable  to  literary,  scien- 
tific and  religious  corporations.  Such  corporations  require 
authorit)'  to  invest  tlieir  money  in  order  to  maintain  them- 
selves and  prcserxx  whatc\'er  may  be  gii'en  them.  In  such 
charters  the  power,  if  not  expressly  nKntioned,  is  implied,  that 
they  may  successfully  engage  in  the  cnteq>ri:ic.s  for  wlMch 
they  are  organised  and  render  what  funds  they  \\avc  produc- 
tive. 

At  common  law  the  directors  of  one  railroad  coni|)any  have 
no  authority  to  in\-cst  their  capital  or  profits  in  the  stock  of 
anotlier.  Railroad  corporations  are  chartered  to  transport 
]Ki.ssengers  or  merchandise,  and  are  bound  to  aii|>ly  all  the 
monies  and  property  of  the  comi)any  for  that  purpose. 
Investing  their  funds  in  that  of  other  coqiomtions  is  not 
within  the  scofie  of  the  business  for  which  they  are  incor- 
porated: Munsell  r.  Midland,  etc..  R.  R.  Co.  (1863),  i  H.  & 
M.  130:  Woods  V.  Memphis,  etc..  R.  R.  Co..  5  Ry.  &  Corp. 
I^  J.  372;  Haxelhurst  r.  The  Savannah,  etc,  R.  R.  Co., 
43  Ga.  13;  Haver  v.  New  York,  etc,  R.  R.  Co,,  19  Abb.  N. 
Cos.  456;  Macintosh  v,  Flint,  etc.,  R.  R.  Ca,  34  Fed.  Rep. 
582;  The  Central,  etc..  R.  R.  Co,  t\  The  Pcnna.  R.  R.  Co., 
36  N.  J.  Kcj.  475;  Solomons  v.  Lain^,  12  Kcav.  339;  The 
Great  Northern  Ry.  Co.  v.  The  Great  Knstern  Counties  Ry. 
Co.,  21  L.  J.  Ch.  837;  The  New  Orleans,  etc..  Steamship  Co- 
V.  Ocean  Dry  Dock  Co.,  28  La.  Ann.  173;  The  Great  Wes- 
tern Ry.  Co.  r.  Tlie  Mctro|>olitim  Ry.  Co.,  32  L.  J.  Ch.  382; 
Milbjmk  r.  New  York,  etc.,  R.  R.  Co.,  64  How.  Pr.  20. 

**  Every  diartcr  of  a  private  corporation  is  a  contract,  first 
between  the  State  and  the  corporation — ^to  which  each  is  sol- 
emnly bound — ^the  Stite  that  it  will  not  impair  the  obligation-— 
the  corporation  that  it  will  |)erform  the  objects  of  its  corporation 
and  keep  within  the  powers  granted  to  it;  secondly,  bet^-cen 
the  stockholders  themselves.  The  stockholders  are  bound  to 
consent  to  the  management  of  the  aflairs  of  the  corporadon 
by  the  majority,  and  by  the  by-laws  which  the  majority 
makes.  And  the  whole  on  the  other  hand  agree  with  each 
otlier  that  they  will  apply  the  funds  of  the  company  to  the 
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•hjitts  nmd  pmrftncs  </  tkt  ebaricr  and  not  othcmise.  Both 
as  betu'ccn  the  State  and  the  corporators,  the  law  of  this 
contract  is  the  charter.  The  Stitc  has  granted  to  it  no  nghts 
and  the  individual  stockholders  have  clothed  it  with  no  rights, 
except  such  as  are  clearly  and  exprc:isly  set  down  in  the 
charter:  Gmtral  R.  R.  Co.  v,  Collins,  40  Ga.  582. 

State  constitutions  sometimes  contain  express  prohibitions 
against  the  purchase  of  stock  in  other  roads.  On  the  other 
hand,  single  comiKinics  are  occasionally  authorized  to  do  so 
by  thdr  charters  and  in  other  instances,  general  law;  Zabriskic 
tr.  R.  R.  Co.,  23  How.  (U.  S.)  381 ;  or  special  Acts;  Mayor  of 
Balto.  V.  Balto.,  etc.,  R.  R.  Co.,  3i  Md.  $0;  confer  the  power. 

If  one  railroad  company  may,  at  its  option,  buy  the  stock 
of  another  it  undertakes  a  new  contract  not  contempbtcd  by 
its  charter:    Hazelhurst  v.  The  Savannah,  etc.,  R.  R.  Co., 

43  Ga.  13- 

It  is  no  aaswer  that  the  action  of  the  directors  is  of  benefit 
or  profit  to  the  shareholder  seeking  to  prevent  the  purchase. 
Whether  it  is  to  his  interest,  is  for  him  to  judge.  He  has  a 
legal  right  to  insist  tliat  the  company  shall  be  kept  within  the 
legitimate  scope  of  the  charter:  Klkins  v,  Camden,  etc,  R.  R. 
Co.,  36  N.  J.  Eq.  5;  Central  R.  R.  Co.  p.  Collins,  40  Ga.  582. 

Poift'cr  expressly  granted  to  a  railroad  company  to  maintain 
the  road  does  not  authorize  a  purchase  of  stock  in  a  ri\'al 
road  because  such  purchase  is  necessary  to  its  self  preservation. 

The  Central  Railroad  Company  u-as  gi\'en  by  its  charter 
power  to  **have,  purchase,  recdve,  possess,  enjoy  and  retain 
to  them  and  tlieir  successors,  lands,  rents,  tenements,  goods, 
chattels  and  effects,  of  whatsover  kind,  nature  and  quality,  the 
same  may  be,  and  to  sell,  grant,  demise,  alien  or  dispose  of  the 
same."  It  i^-as  argued  that  such  an  indefinite  grant  authorized 
them  to  purchase  and  hold  any  kind  of  property  necessary  to 
protect  the  road,  and  was  not  precluded  such  a  construction 
by  a  proviso  restricting  the  power  to  such  lands  as  it  might 
acquire  in  satisfaction  of  debts  and  such  as  might  be  necessary 
and  proper  for  laying,  building  and  sustaining  the  railroad. 
In  reply  it  was  said  by  the  court,  '*To  give  these  words  the 
meaning  contended  for  would  be  to  make  the  Central  Railroad 
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and  R-inking  Company  a  coqK>raticn  for  any  |iur])nsc  wiiatcwr- 
It  nii;;ht  cn;;a;^  in  whatever  cntcqirisc  that  the  cupidity  o>€ 
\X%  directors  or  thdr  fiincy  or  folly  nii;;ht  suggest  to  them." 

"What  does  a  grant  to  maintain  and  sustain  a  railroa^l 
include?  Can  it  in  any  fair  seme  be  construed  to  authorize 
the  engaging  in  any  other  enterprise  which  will  extend  thtf 
bu.sincss  or  lessen  the  rivalries  of  the  company.  The  *  main- 
taining; and  .sustaining*  of  the  riKid  has  reference  to  keeping  iX 
in  a*|Kiini,  su|iplying  it  with  machincr)*  and  such  like  act^ 
and  not  to  projects  for  extending  its  business,  b>'  schcnKs  and 
cntcr]>rises  not  contemplated  and  expressed  in  clear,  unambig" 
uous  terms  b>'  the  charter  itself:  **  Central  R.  R.  Co.  v,  Collins, 
40  Ga.  583.  See  ontra:  R}'an  r.  The  Leax-cnworth,  etc.* 
R.  R.  Co.,  21  Kan.  365;  Atchison,  etc.,  R.  R.  Co.t'.  Cochran, 
43  Kan.  225.  Sec,  however:  Pcnna.  R.  R.  Co.  v.  Com., 
7  Atl.  Rep.  368. 

Tlie  General  Railroad  Laws  of  Midiigan  pronde  that  one 
railroad  corporation  may  subscribe  to  the  capital  stock  of  any 
other  railroad  company  organized  under  the  said  Act  with  the 
consent  of  the  latter;  and  by  otlier  provisions,  one  railroad 
company  %%  authorized  to  aid  another  having  an  unfinished 
road,  )nd  to  make  running  arrangements ;  and  where  their  lines 
are  connected  to  enter  into  arrangements  for  their  common 
bem^fit,  consistent  with  and  calculated  to  promote  the  objects 
for  which  they  were  respectively  created.  In  Macintosh  v. 
Flint,  etc,  R.  R.  Co..  34  Fed.  Rep.  582,  it  was  decided  that 
these  statutory  provisions  did  not  authorize  one  company  to 
acquire  the  stock  and  franchise  of  another  completed  company. 

A  company  having  authorit)*  to  purchase  a  limited  number 
of  shares  in  another  cannot  increase  its  holding:  Solomens  v, 
Laing  (1849).  12  Ifeav.  339;  The  Great  Western  Ry.  Co.  v. 
The  Metropolitan  Ry.  Co.,  32  L.  J.  Ch.  382. 

Since  chancery  will  enjoin  acts  of  this  character,  so  will  it 
decline  to  lend  its  aid  where,  by  so  doing,  it  would  give  eflect 
to  them:  The  Great  Northern  Ry.  Co:  v.  The  Great  Eastern 
Counties  R.  R.  Co.,  21  L.  J.  Ch.  837;  The  Great  Western 
Ry.  Co.  V,  The  Met  Ry.  Co.,  32  L.  J.  Ch.  382.  In  this  latter 
case  the  company  had  been  authorized  by  Parliament  to  hold 
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a  itated  number  of  shares  in  another  road.  The  directors  of 
thi:!  road  decided  to  increase  the  number  of  shares,  but  refused 
to  make  any  allotment  to  the  other  company  as  shareholder. 
A  bill  in  equity  was  filed  to  compel  an  award  of  the  propor- 
tion which  their  shares  entitled  them.  In  dismissing  the  bill. 
Lord  Justice  Turner,  one  of  the  court,  observed,  while  they 
were  not  entitled  to  receive  and  hold  the  additional  shares,  yet 
had  the  bill  averred  an  intention  to  dispose  of  their  allotment 
and  prayed  that  it  be  made  in  order  that  the  benefit  to  be 
deri\-ed  from  their  sale  mi^ht  be  secured  to  the  company, 
such  question  would  be  worthy  of  much  consideration. 

The  purchase  of  stock  in  a  parallel  and  competing  line  was 
held  to  be  prohibited  by  the  G>nstitution  of  Pennsylvania 
which  provided:  '*  No  railroad  .  .  or  the  lessees,  purchasers 
or  managers  of  any  railroad  .  .  .  shall  consolidate  the  stock, 
property  or  firanchiscs  of  such  corporation  with,  or  lease  or 
purchase  the  works  or  franchises  of,  or  in  any  wsiy  control 
any  other  railroad  owning  or  having  under  its  control  a 
parallel  or  competing  line:  Penna.  R.  R.  Co.  v.  The  Com* 
nionwealth  (Pla.).  7  Atl.  Rep.  368. 

The  right  to  lease  does  not  give  the  right  to  buy  a  road  or 
become  the  purchaser  of  its  stock :  Central  R.  R.  Co.  9.  CoU 
lim,  40  Ga.  582. 

By  the  General  Railroad  Laws  of  New  Jersey  (Rev.  p.  730, 
i  17),  and  the  Act  of  1880  (P.  L.  1880,  p.  231),  power  was 
given  to  railroad  companies  to  lease  their  roads  or  any  part  oc 
them  to  any  other  corporation  or  corporations  of  that  or  any 
other  State,  or  to  unite  or  consolidate  as  well  as  merge  their 
stock,  property  and  franchises  and  roads  with  those  of  any 
other  company  or  companies,  and  it  was  further  provided  that 
the  Company  acquiring  the  other  road  might  use  and  operate 
both  or  either  of  the  roads. 

The  Camden  and  Atlantic  Railroad  on  the  strength  of  thc»s 
statutory  privileges  attempted  to  purchase  the  majority  of  the 
stodc  and  bonds  of  a  rival  road,  and  assume  control  of  eer* 
tain  of  iu  debts.  A  bill  in  equi^  was  brought  to  prevent 
such  purchase.  In  sustaining  the  injunctkNi  it  was  said  by 
the  Supreiac  Court:   The  Acts  of  the  Legislature  while 


462     THE  rOWER  OP  OKS  RAILROAD  GOMPAKY  TO 

they  gave  the  Camden  and  Atlantic  Railroad  power  to  unite 
and  con.HoItdatc  with  other  roads,  it  gave  it  no  pou'cr  to 
purchase  the  debts  of  another  company  or  its  road.  Union 
and  consolidation  of  two  rival  railroad  companies  av<e  one 
tiling  and  purchase  by  one  company  of  the  property  and  fran- 
chises of  the  other  is  another.  Such  purchase  is  foreign  to  the 
object  of  its  incoq)oration.  The  power  to  build  lateral  or  branch 
roads  given  by  the  charter,  was  not  considered  to  stronghthen 
the  contended  construction:  Elkins  v,  Camden,  etc^  R.  R. 
Co.,  36  N.  J.  Kq.  5. 

Although  the  company  may  have  authorit}*  by  the  law  of 
the  State  where  it  originated,  yet  it  cannot  purchase  the  stock 
of  a  road  in  another  State,  unless  expressly  authorized  so  to 
do  b>'  local  legislation :  Woods  v.  The  Memphis,  etc.,  R.  R.  . 
Co.  (Ala.),  5  Ry.  &  Corp.  L.  J.  372. 

A  State  cannot  by  an  Act  subsequent  to  the  charter,  confer 
the  power  on  a  railroad  to  invest  its  fund  in  the  bonds  or  stock 
of  another :  Central  R.  R.  Co.  v.  Collins.  40  Ga.  582;  White 
p.  The  Syracuse,  etc.,  R.  R.  Co.,  14  Barb.  (N.  Y.)  559. 

Hy  the  Act  of  1^52,  of  Georgia,  the  Central  Railroad  Com- 
pany was  given  power  to  lease  several  railroads  by  name  as 
well  as  any  otiier  road  that  might  *'  connect "  with  it,  and  by 
a  subsequent  Act  authority  was  given  to  connect  their  tracks 
at  tlic  city  of  Savannah. 

In  the  opinion  of  the  Supreme  Court  it  was  held  that,  *'  any 
such  power,  though  expressly  granted,  does  not  bind  any  of 
the  stockholders  who  do  not  consent  to  it.  Each  stockholder 
has  rights  in  the  nature  of  contract,  rights  in  the  limitations  as 
well  as  in  the  grants  to  the  corporation,  and  even  the  legisla- 
ti\'c  will  cannot  under  the  Constitution  of  the  United  States 
impair  those  contract  rights,  by  making  him  against  his  will  an 
adventurer  in  an  enterprise  not  contemplated  in  the  original 
charter:  See  also  White  v.  The  Syracuse,  etc.,  R.  R.  Co.,  14 
Barb.  (N.  Y.)  559. 

If  the  Iwegisbture  has  reserved  to  itielf  the  right  to  alter  the 
charter  of  the  company,  the  proper  number  of  shareholders 
may  take  advantage  of  a  subsequent  Act,  authorizmg  a  pur- 
chase of  stock  in  another  company,  by  the  consent  of  a  certain 
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road  runs,  are  chosen  to  sen-c  \\'ith  them.  Laws  have  been 
introduced  in  various  states  to  check  the  abuses  to  which  the 
methods  of  receiverships  have  gi\-en  rise,  but  while  these 
statutes  have  done  good  as  to  certain  matters  of  detail,  the 
commercial  £icts  of  which  we  have  spoken  have  been  stronfi^ 
enough  thus  fiir  to  prexxnt  any  material  modification  of  the 
polic}-. 

The  immediate  cause  of  a  railway  receivership  b  usually  th< 
floating  debt.  Strictly  speaking,  the  e::pression  "Floating 
Debt  *'  means  the  monc>'  borrowed  by  a  company  on  collateral 
and  made  pa\*able  on  demand  or  within  a  short  time.  The 
term,  howe\'er,  is  sometimes  used  to  cover  other  debts  of  the 
corporation,  such  as  for  supplies  which  ha\*e  been  bought  but 
not  paid  for.  A  railway  which  is  fairly  prosperous  can 
arrange  to  pay  its  bond  interest  in  a  period  of  depression  with- 
out showing  signs  of  distress.  Ever}*  large  business  concern, 
such  as  a  nianuiactor>*.  must  arrange  for  a  depreciation  of 
plant  and  machiner}*  before  setting  aside  earnings  applicable  to 
interest  or  di\*idends.  The  reason  for  thb  is  that  u*ere  a  con- 
trary course  to  be  pursued,  the  stork  or  bond  holders  would 
very  shortly  find  themselves  in  possession  of  a  worthless 
propert>'.  In  factories  the  expected  losses  from  depreciation 
arc  usually  arranged  for  by  setting  aside  a  certain  sum  of 
money  from  the  earnings  yearly,  but  the  practice  of  railways 
is  diflcrent  It  is  the  custom  with  them  to  renew  or  replace 
road  bed,  track  and  equipment  from  year  to  year  as  hst  as 
these  deteriorate  or  become  worn  out,  charging  the  cost 
cfirectly  to  w*orking  expenses.  By  these  means  the  whole 
pkmt  Is  kept  up  to  its  standard  at  the  expense  of  the  earnings, 
the  efiect  being  the  same  as  though  spedfic  sums  had  been  set 
aside  from  income  each  >'car.  This  method  of  arranging  ibr 
depreciation  allows  the  railways  to  var>'  the  amount  of  replace- 
ment from  year  to  year  according  as  the  seasons  are  prosperous 
or  the  reverse.  In  a  good  year  more  may  be  spent  upon  the 
toad  bed  and  track  aifd  for  the  purchase  of  liew  equipment  to 
icplaoe  the  old  at  the  cost  of  working  expenses,  than  perhaps 
was*  proportionately  required.  Then  in  poor  yean  not  to 
much  of  this  sort  of  work  may  be  done,  allowing  a  larger  pro- 
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portion  of  gross  income  to  be  payable  to  bond  and  stock- 
holders. This  saving  in  the  working  expenses  by  a  stoppage 
of  repairs  to  the  plant  is  usually  the  first  resort  of  the  railway 
manager  when  pressed  for  immediate  money  to  pay  bond 
interest.  Then  there  arc  always  demands  for  neiv  capital  for 
impro\*cments  necessary  to  be  made  by  every  railway  as  its 
traffic  increases.  Ordinarily,  bonds  arc  sold  to  meet  these 
capital  Charlies.  If,  because  of  a  lack  of  confidence  on  the 
part  of  the  investing  public,  or  a  lack  of  credit  as  regards  this 
particular  company,  such  bonds  can  not  be  sold,  except 
perhaps  at  a  great  sacrifke,  then  the  management  proceed  to 
borrow  the  necessary  money  for  these  capital  improvements  and 
perhaps  for  the  then  due  bond  interest.  Usually,  the  company 
must  hypothecate  with  the  bankers  from  whom  the  money  is 
borrowed,  bonds  either  of  the  company  itself  or  such  as  are 
held  in  its  treasury  and  controlling  subsidiary  lines,  important 
to  the  integrity  of  the  system,  so  that  the  banker's  loan  may 
be  fully  secured.  If  matters  go  from  bad  to  worse,  if  it  appear 
to  the  lender  that  the  situation  of  the  company  is  becoming 
more  and  more  critical  so  that  he  is  banning  to  doubt  the 
real  value  of  the  collaterals  held  by  him,  he  then  calls  for  his 
money,  if  it  is  loaned  on  demand,  or  gives  notice  that  he  will 
ask  for  it  when  the  same  matures.  If  the  company  can  not 
arrange  to  borrow  the  amount  from  some  one  else,  and  if  it  is 
confronted  with  the  sale  of  all  its  securities  at  bankrupt  prices, 
the  managers  may  resolve  to  confess  their  own  insolvency, 
before  a  public  confession  is  nnade  by  the  sale  of  the  securities 
held  by  Ihe  banker.  Perhaps,  just  at  this  moment,  a  large 
amount  of  interrst  is  due  to  bond  holders.  In  such  a  case  the 
railway  managers  may  choose  to  de&ult  on  the  bond  interest 
and  take  the  money  for  payment  to  the  fk>ating  debt  holders, 
in  order  to  save  for  the  company  the  collatend  which  the 
bankers  may  hold,  and  which  may  be  essential  to  the  control 
of  parts  of  the  system,  but  which  would  very  likely  go  for  a 
song  if  pressed  for  immediate  sale.  While,  therefore,  floating 
debts  do  not  difier  from  other  obligations  of  the  company 
except  in  form,  they  have  come  to  be  recognised  in  Wall 
Street  as  a  source  of  great  danger  in  any  period  of  business 
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dqiression  or  lack  of  credit  If  this  money  borrowed  on 
demand  or  on  short  notice  can  be  funded  into  bonds  having' 
years  to  run,  the  company  cannot  suffer  through  a  demand 
upon  it  for  the  principal,  but  is  safe  so  long  as  the  inter- 
est »  promptly  paid.  This  reasoning  has  led  railway  com- 
panies at  times  to  adopt  the  plan  of  selling  long  time  bonds 
in  order  to  pay  off  the  floating  debt,  even  though  the  price 
received  should  be  far  below  par.  But  such  a  course  compeb 
the  company  to  pay  a  very  high  rate  of  interest  during  the 
whole  life  of  the  bonds  and  is  considered  such  bad  financiering 
that  such  sales  arc  taken  in  Wall  Street  as  an  acknowledgment 
that  the  company  is  hard  pressed— irith  results  to  the  credit  of 
the  corporation  almost  as  bad  as  though  the  distress  had  been 
openly  acknowledged.  Under  these  circumstances  "  friendly  ** 
receivers  are  asked  for  so  that  interest  may  be  withheld  from 
the  b6hd  holders  and  used  to  take  up  the  obligations  of  the 
company  immediately  pressing,  particularly  in  cases  where  a 
failure  to  meet  those  obligations  would  entail  severe  losses 
upon  the  system  for  all  time. 

The  court  appointing  receivers,  thus  asked  for,  usually 
stipulates  that  debts  incurred  in  the  operatk>n  of  a  road  for 
six  months  shall  be  paid  by  the  rccdvers.  At  first  blush 
it  would  appear  that  such  an  order  entails  hardship  upon 
the  creditors  of  the  company,  yet  upon  examination  it  will 
be  found  to  be  equitable.  Transportation  is  conducted  as 
a  cash  business.  Travelers  and  shippers  are  required  to  pay 
their  money  down  before  taking  their  journey  or  receiv- 
ing thdr  property.  Since  a  railway  must  be  run  in  the  interest 
of  the  general  public,  and  since  this  involves  the  theory  that 
its  working  expenses  must  be  paid,  it  is  clear  that  the  expenses 
of  to-day  are  properly  chargable  to  the  gross  receipts  of  to-day 
paid  in  casih  by  the  patrons  of  the  road.  But  as  we  have  seen, 
in  periods  of  distress,  the  managers  in  order  to  postpone  a  con- 
fession of  bankruptcy  in  the  hopes  that  the  temporary  trouble 
may  be  tided  over,  begin  to  put  off  payments  for  wages  or  for 
coal,  rails,  ties  and  supplies  of  all  descriptions  which  they  may 
continue  to  buy,  because  necessary  for  the  continued  operation 
of  the  truns.    In  this  way,  at  the  date  of  appointment  of 
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nxctvcrs,  every  bankrupt  road  has  large  arrears  of  wages  and 
accounts  to  be  made  up.    As  these  current  obligations  arc 
really  chargeable  to  the  receipts  of  the  several  montlis  pasC, 
and  as  these  receipts  ha\'e  been  taken  to  pay  bond  interest  os* 
for  other  pur]x>ses  in  the  interest  of  the  bond  holders,  it  i^ 
profKr  that  the  prior  claims  lor  current  extienscs  should  be 
made  up  from  the  first  receipts  of  the  road  under  the  receix^er- 
ship.     If  there  is  any  complaint  to  be  made  on  the  part  of  the 
bond  holder  it  is  that  the  knowledge  of  tliese  iacts  has  noC 
been  brought  to  their  attention ;  but  usually  in  such  a  matter 
the  managers  of  the  road  act  in  good  fiiith,  in  the  hopes  that 
better  times  may  enable  them  to  pay  up  the  back  debts,  and 
save  tlte  indirect  losses  to  the  bond  holders,  which  a  public 
confcjtsion  of  the  real  situation  would  at  tliat  time  have  caused. 
The  heavy  expenses  confronting  the  nxei\'ers  at  the  time  of 
their  a|)tx>intment  are  met  |iartly  from  de&ultcd  bond  interest 
and  perhaps  from  receivers'  certificates.     At  first  these  certifi- 
cites,  made  a  first  lien  on  the  property,  were  authoriied  very 
s|Kiringly  by  the  courts  and  only  in  cases  shown   beyond 
dispute  to  be  necessary.    Gradually  such  issues  were  esctcndcd, 
until  tlie  present  practice  is  for  authorization  of  certificates  for 
any  purpose  which  the  court  may  be  led  to  believe  is  for  the 
ultimate  benefit  of  the  road.    In  this  way  another  mortgage  is 
put  ahead  of  the  regular  mortgage,  whose  bonds,  held  by  the 
public,  have  been  supposed  and  declared  to  be  a  prior  lien 
upon  tlie  road.    The  force  of  circumstances  often  thus  impairs 
the  rights  of  existing  mortgages  though  these  be  drawn  in 
strong  legal  kmguagc     Foreclosure  is  also  a  right  expressly 
granted  b>'  the  mortgaging  company  to  the  holders  of  iti 
bonds  if  in  default,  but  in  practice  this  right  is  subject  to 
modification.     It  should  be  recollected  that  a  railway  plant, 
costing  perhaps  550,000  per  mile,  is  worth  but  a  fraction  of 
that  sum  in  itself  as  real  estate  and  old  iron.    What  is  really 
mortgaged  is  the  income  received  from  transportation.    If  that 
income  is  reduced  from  business  causes,  the  value  of  the 
company's  bonds  is  correspondingly  reduced.    As  just  sakl, 
tlie  directors,  at  the  first  appearance  of  a  decline  in  profits, 
economise  in  depreciation  expenses,  hoping  for  better  times. 
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number  of  shareholders  :  White  t\  The  S%-Tacuse,  ctc^  R.  R. 

Co.  (1853).  14  Barb.  (N.V.)  559. 

Where  no  power  has  been  reserved  to  the  State  to  sanction 
such  a  use  of  corporate  funds,  a  sU>ckholder  may  sometimes, 
b>'  his  fiulurc  to  object  at  the  proper  time,  estop  himself  from 
afterwards  ccmp^aining:  Macintosh  r.  Flint,  etc,  R.  R.  G>^ 
34  Fed.  Rep.  582. 

In  Zabriskie  r.  The  Cletcland,  etc.,  R.  R.  Co.,  23  How. 
(U.  S.)  381,  the  complainant,  wlm  was  a  stockholder  in  the 
defendant  company,  was  present  by  proxy  at  a  meeting  al 
which  it  W9M  agreed  to  guarantee  the  <bonds  of  another  com- 
pany.  No  objection  was  made  in  his  behalf.  It  was  held  he 
could  not  compbin  after  some  of  the  guaranteed  bonds  had 
becnsoUL 

So,  in  Hill  et  ^'.  r.  Nisbet  ct  al..  iCO  Ind.  341,  persons  who 
constituted  a  majority  of  the  dircctvrs.  when  the  purchase  of 
stock  was  made,  were  held  to  have  no  standing  in  equity  to 
question  the  validit>'  of  such  liurcluise. 

It  is  possible  tha:  a  right  of  action  which  might  arise  out  of 
the  relations  of  such  commnics  could  not  be  enforced :  Thomas 
t'.  R.  R.C0.,  101  U.S.  /I. 

Should  all  the  shareholdcrit  unite  and  authoriie  the  use  of 
the  company's  funds  for  the  purcluise  of  stuck  in  .mother  road, 
the  State  may,  at  any  time,  interfere  and  compel  its  sale  or 
dq>rive  the  company  of  its  charter :  Mathe  v.»  v,  Murchison 
(U.  S.  C  C  N.  Car,  F^  Di^it.),  9  Am.  &  En<.  R.  R.  Cas.  590. 

A  shareholder  in  a  company,  whose  stock  has  been  bought 
by  a  rival  company,  can  enjoin*  the  rival  company  from  vodrig 
on  the  shares  held  by  it  at  a  meeting  of  hb  company :  Pearson 
V,  RaflfXNul  (1S83),  63  N.  H.  53;. 

And  tUs  rule  is  equally  applicable,  if  not  stronger,  where 
the  power  to  vote  has  alone  been  purchr^sed :  Woods  v.  The 
Memphis,  eSe^  R.  R.  Co.  (Ala.).  5  Ry.  &  Corp.  L.  J.  373 ; 
Haven  v.  New  York,  etc.,  R.  R.  Co.,  19  Abb.  N.  Of.  456. 
See  «M»«.-  Mathews  v.  Murchison,  9  Am.  ft  Erg  R.  R. 
Cas.  590. 

But  such  stodcholders  cannot  complain  because  of  the  mete 
taking  title  to  and  holding  of  the  stodc  and  the  uvllectkm  of 
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divklends  as  they  may  accrue.  It  is  only  where  the  company 
seeks  to  vote  upon  the  stock  and  thereby  control  the  corpora- 
tion that  they  are  prejudiced :  Milbank  v.  New  York,  etc., 
R.  K.  Co.,64  How.  Pr.  20. 

State  statutes  have  in  several  instances  been  declared  to 
em|x>wcr  a  railraid  corporation  to  hold  the  stock  of  another: 
Zabriskie  v.  R.  R.  Co.,  23  How.  (U.  S.)  381. 

Section  3951,  R.  S.  1881  of  Indiana,  authorises  any  railroad 
corporation  organised,  under  the  provisions  of  the  general  rail- 
road law,  "  to  acquire,  by  purchase  or  contract,  the  road,  the 
road-bed,  real  and  personal  property,  rights  and  franchises  of 
any  other  railroad  corporation  or  corporations  which  may  cross 
or  intersect  hs  line.  In  Hill  et  al.  v.  Nisbet  et  al.,  100  Ind. 
341,  this  provision  was  regarded  as  sufficiently  broad  to 
empo«i-er  a  purchase  of  stock  in  an  intersecting  road.  Mr. 
Justice  Mitchell,  speaking  for  the  court,  said :  "  If  in  any  case 
it  should  appear  to  be  a  necessary  or  reasonable  means  to 
acquire  the  franchise  of  an  intersecting  railroad  company,  and 
by  the  averments  in  the  complaint,  the  pufpose  for  which  the 
stock  was  purchased  may  be  fiiirly  inferred,  no  reason  is  per- 
ceived why  it  might  not  be  accomplished  by  purchasing  the 
stock  instead  of  purchasing  the  corporate  property  directly." 

Where  extraordinary  drcumstanoes  arise  the  common  law 
rule  may  not  be  enforced.  A  railroad  company  may,  with- 
out express  authority,  acquire  stock  in  another  cprporation  in 
satislaction  of  a  debt  or  1^  way  of  security  for  a  claim  which 
is  in  danger  of  being  lost,  but  with  a  view  to  its  subsequent 
sak  or  conversion  into  money  so  as  to  make  good  or  redeem 
an  anticipated  loss:  Hodges  v.  New  Engkmd  Screw  Co., 
I  R.  I.  312;  Pierwn  v.  R.  R.,  62  N.  H.  537;  Woods  v.  The 
Memphis,  etc.,  R.  R.  Co.  (Ala.),  5  Ry.  &  Corp.  L.  J.  372;. 
Milbank  v.  New  Yoric,  etc.,  R.  R.  Co.,  64  How.  Pr.  20. 

Hanng  obtained  the  stock  it  may  collect  the  divklends: 
Woods  V.  Memphis,  etc.,  R.  R.  Co.  (Ala.),  5  Ry.  &  Corp. 
L.  J.  372;  Milbank  v.  New  York,  etc.,  R.  R.  Ca,  64  How. 
Pr.  20. 

In  Elkins  9.  R.  R.  Co.,  36  N.  J.  Eq.  233,  a  shareholder 
filed  a  bill  in  equity  to  prevent  the  sale  of  800  shares  of  stock 
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of  another  railroad,  claiming  that  by  so  doing  they  would 
dcfYf^tate  their  road  and  dqirivc  it  of  its  inAucnce  in  the 
other  company.  The  9tock  had  been  obtained  in  exchange  for 
iron  rails  which  the>'  had  ceased  to  use.  It  a|ipeared  the  direc- 
tors, belie\'ing  it  to  be  for  the  benefit  of  their  road,  had  author* 
t2ed  the  sale  to  be  made  b>'  their  president  at  a  price  shown  to 
be  it*i  market  value  by  a  public  sale  of  part  of  it.  The  court 
ckxiincd  to  intcrlcre. 

A  coiporation  cannot,  by  a  simulated  compliance  with  the 
proi'isions  of  the  law.  subscribe  for  stock  through  its  agents 
or  employ^.  In  the  case  of  the  Central  R.  R.  Co.  v.  The 
Pcnna.  R.  R.  Co.,  36  N.  J.  Eq.  475^,  the  National  Storage 
Company,  incorporated  under  the  laws  of  New  Jersey,  was 
restnuned  from  laying  its  tracks  across  the  land  and  tracks 
of  the  Central  Railroad  Company  of  New  Jersey,  because  it 
!  ap|ieared  that  the  capiUil  stock  of  the  storage  company  was 
held  in  trust  for  persons  owning  large  interests  or  largely 
concerned  in  the  management  of  the  Pennsylvania  Railroad 
Company. 

Where  the  itltra  7*ircs  Act  is  as  )  d  only  in  contemplation, 
t  has  fieen  urged  to  induce  a  court  of  equity  to  act,  the  com- 
plainaint  .should  show  he  would  sustain  irrepaiablc  injury. 
But  the  courts  have  answered  that  they  will  restrain  such  an 
act  although  it  appear  to  be  of  material  advantage  to  him: 
Central  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Elkins  r.  Camden, 
etc.,  R.  R.  Co.,  36  N.  J.  Eq.  5.  Thus  the  directors  may 
be  restrained  from  borrowing  money  for  an  anticipated  pur- 
chase. 

Public  poli'  /  is  often  cited  as  deckiring  the  annihilation  of 
the  lesser  lin<:s  as  an  c\'il.  That  it  will  result  in  good  is 
claimed  by  tliosc  desiring  to  bring  the  condition  about  It 
was  said  by  rhe  president  of  one*of  our  trans<ontinental  rail* 
roacb:  "The  cr}*8tallization  of  small  and  local  lines,  and  the 
absofbtion  of  branch  roads  is  viewed  with  grave  popular 
apprehension,  but  I  cannot  regard  it  as  a  thing  to  be  dreaded.. 
I  am  very  sure  novi*,  as  I  have  been  for  the  last  twenty 
years,  and  as  I  long  ago  expressed  myself,  that  a  great  con- 
solidated corporation  or  e\'en  a  trust  can  be  held  to  &r  stricter 
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rcH|v>nsibility  of  the  law  than  numerous  smaller  and  conflicting 
C(>r|M>rations:*'  Cf>ok  on  Slock huldcry,  {315,  note. 

Where  the  |x)wer  to  make  a  contract  for  the  purchase  of 
stfKk  in  another  comfianics  is  {vranted  in  the  charter,  the 
public  |)olicy  of  such  a  grant  is  not  a  consideration  (or  the 
court.  It  has  been  said,  however,  where  no  such  privilege 
exists,  that  public  |>olicy  furnishes  an  additional  reason  for  the 
a|i|)liaition  of  the  rules  of  strict  construction. 

In  the  Central  K.  K.  Co.  r.  Collins.  40  Ga.  382.  it  was  said 
by  the  court:  '*A11  ex|K'ricnce  has  shown  that  lar^  accumu- 
lation of  pixipcrty  in  hands  likely  to  keep  it  intact  for  a  long 
l>eri(Hl.  arc  dangerous  to  the  public  wciI.  Ilanng  perpetual 
sircccssion.  any  kind  of  a  coqioration  has  (Mxuliar  fadlities 
fur  such  accumulation  and  most  govemm^tits  have  found  it 
nccessiiry  ti>  exercise  great  caution  in  thdr  grants  of  coqioratc 
|xnvers.  Freed,  as  such  bodies  are,  from  the  sure  bound  to 
the  schemes  of  individua*.s— tlie  grave— they  arc  able  to  add 
6eld  to  field  and  |>ower  to  power,  until  they  become  too 
strong  for  that  society  which  is  made  up  of  those  whose  pbns 
arc  limited  by  a  single  life." 

"  There  is,  too,  in  this  country,  a  reason  for  strictly  constru- 
ing charters  and  for  confining  corporations  to  their  powers 
that  do  not  exist  in  any  others.  Under  other  fonns  of  gov- 
ernment if  a  charter  lie  found  to  ha\*e  privileges  which  prove 
dangen>us,  it  is  in  the  power  of  the  State  to  alter  or  repeal  ' 
the  charter.  Rut  getting  their  grants  as  most  of  our  corpora- 
tions do  from  the  State  they  arc  IkUI  to  be  contracts,  and  it  is  not 
in  the  power  of  the  Stite,  under  the  Constitution  of  the  United 
Stitcs,  to  materially  interfere  with  the  grant  however  improvi- 
dent or  unwise  it  may  prove  to  have  been.  For  these  reasons 
it  has  in  this  countr>-,  as  well  as  in  England,  ever  been  con- 
sidered the  very  highest  public  policy  to  keep  a  strict  watch 
upon  cor|x>rations,  to  confine  them  within  their  appointed 
lx)unds,  and  esfiecially  to  guard  against  the  accumukition 
of  large  inti^rcsts  under  their  control." 

Again,  in  Milbank  xk  New  York,  etc..  R.  R.  Co.,  64  How. 
IV.  20,  Maight,  J.,  said:  " It  is  against  public  policy  to  permit 
the  officers  of  a  coqxM-ation  to  take  the  corporate  funds 
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bclon'^inj^  to  the  stockholders  and  cN|Knd  it  in  purchasing  or 
s|M:culatini;  in  stocks  of  other  com|)iinics.  In  the  second 
place,  it  is  against  public  polic}*  to  have  or  permit  one  corpora* 
tion  to  embarrass  and  control  another  and  perhaps  competing 
corporation  in  tlK  management  of  iti  aflairs. 

Equitable  relief  will  be  granted  at  the  instance  of  a  single 
shareholder :  Elkins  r.  Camden,  etc.,  R.  R.  Co.,  36  N.  J.  Lq.  5  ; 
Solomens  v.  Laing.  12  Beav.  339;  Central  R.  R.  Co.  v,  Col- 
lins. 40  Ga.  583. 

Nor  does  it  matter  that  the  shareholder  asking  relief 
acquired  his  stock  for  the  purpose  of  defeating  an  intended  pur- 
chase. Where  an  Act  is  ultra  fires  the  relief  cannot  be 
aflected  by  such  circumstances  :  Klkins  v.  Cimden,  etc.,  R.  R. 

Co..  36  N  ^  Kq- 5. 

A  State  as  shareholder  may  ^ring  the  action,  but  citizens  in 
tlieir  character  as  such  arc  not  proper  (xirties :  Central  R.  R. 
Co.  r.  Collms.  40  Ga.  582  ;  Woods  r.  Ry.  Co.,  5  Ry.  &Corp. 

L.  J.  372. 

Refore  in\*oking  the  arm  of  chancery  it  b  necessary  in 
general  to  give  the  stockholder  a  standing  in  court  that 
the  directors  be  requested  to  refrain  from  a  contemplated 
violation  or  remedy  an  existing  one,  but  this  is  not  alwa>'s 
necessar)*.  It  has  been  said,  *'  the  whole  go\-eming  ibroe 
may  haw:  become  so  corrupt  or  have  entered  into  a  com- 
bination so  destructive  of  the  policy  and  propert}*  of  the 
company  as  \o  show  that  an  appeal  to  the  directory  would 
be  fruitless  and  delay  extremely  perilous.  In  such  cases,  an 
application  to  the  directors  would  be  witliout  avail  and  equity 
will  take  jurisdiction : "  Woods  v.  Memphis,  etc.,  R.  R.  Co. 
(Ab.).  5  Ry.  &  Corp.  L.  J.  372  (Cobb's  Chan.). 

Wlicre  the  directors  have  Wolated  the  charter  of  their  com- 
pany it  becomes  a  question  how  hr  they  are  personally 
tesponsible  to  refund  money  so  applied.  The  liability  has  been 
said  to  depend  on  whether  the  violation  was  a  mistake  such  as  ' 
a  man  of  ordinary  prudence  exercises  in  his  own  aflalrt.  In 
Hodges  r.  New  England  Screw  Co.,  i  R.  I.  312,  it  was  said: 
**  If  the  misUke  was  such  as,  with  proper  care,  might  have  been 
a\-oided  they  ought  to  be  liable.    If,  on  the  other  band,  the 
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mixtake  be  such  as  tlie  directors  migfit  well  make,  not- 
u-ithN-tandtng  the  exercise  of  proper  cnrc.  and  if  they  acted  irv 
good  Ciith  and  for  the  bencAt  of  the  company  they  ought  noC 
to  be  liable.  If  the  innocent  mistakes  of  directors  in  case^ 
where  the  law  was  unsettled  or  unknown,  is  to  subject  them 
to  damages,  great  injustioc  would  be  done.  The  law  rcquiress 
of  them  care  and  discretion  such  as  a  man  of  urdtnaiy  prudence 
excrcisc!i  in  his  own  aflairs ;  and  if  thc>-  practice  this  and« 
nevertheless,  make  a  mistake  the  Liw  does  not  hold  them 
ansHx*rable." 

It  would  seem  howev-cr  that  the  liability  of  directors  might 
more  properly  be  regarded  as  the  liability  of  trustees,  and  that 
the>'  would  only  be  protected  by  first  tiktr'^  the  advice  oT 
counsel:  Augell  &.  Ames  on  Corp.,  I  392. 

M.\L'RiCE  G.  Bklkxap. 


NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS- 


The  following  is  a  judgment  in  the  Quarter  Sessions,  for 
oin-ious  reasons  we  think  it  better  to  omit  the  aime  of  the 
county  and  judge. 

The  defendant  had  in  his  possession  packages  of  oleomar- 
garine which  came  to  him  Irom  another  State  as  an  article  of 
merchandise  and  have  remained  fai  that  condftkKi  unopened. 

Is  he  liable  to  be  convicted  of  a  misdemeanor  Ixxause  he 
has  sold  them  in  the  same  condition,  that  is  unofiencd  ?  . 

The  court  in  passing  on  this  question  is  in  somewhat  of  a 
dilemma. 

Oleomargarine  is  a  product  of  material  taken  from  the 
carcasses  of  neat  cattle.  It  was  invented  at  the  instance 
of  the  French  Government  for  the  use  of  their  armies  in  hot 
climates,  and  the  chief  consumer  at  present  is  Holland  from 
which  the  world  receives  and  consumes  it  as  food  in  the  form 
of  butter  and  cheese.  No  one  has  as  a  matter  of  £ict  ever 
doubted  that  it  is  a  perfectly  wholesome  article  of  food— -it  is 
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as  impossible  to  doubt  this  as  in  the  Virginia  case  it  was 
impossible  to  belie\'c  that  beef  ceased  to  be  wholesome  as  (bod 
because  slaughtered  without  the  Sute;  even  the  poKoe  power 
fiiiled  to  protect  the  butchers  in  that  case  from  the  commerce 
clause. 

Possessing  this  know*ledge  in  common  with  all  persons  of 
moderate  information  the  court  is  compelled  to  recognise  that 
by  a  statute,  without  trial  or  evidence  and  probably  without 
any  inquif>%  this  article  of  food  i%  condemned  and  the  use  of 
it  as  food  U  made  criminal.  As,  however,  the  statute  imposes 
the  same  consequences  on  those  who  prefer  to  substitute  oli\ie 
oil  for  butter  which  if  used  in  any  other  way  than  as  a  sub- 
stitute is  lawful,  h  is  impossible  not  to  fed  that  there  is  no 
guide  but  the  words  of  the  statute.  We  have  nothing  outside 
the  statute  that  assists  in  the  interpretation  of  the  Act— as 
exists  lor  instance  in  legislation  regulating  the  sale  of  danger- 
ous drugs. 

On  the  contraf>-  we  have  now  a  large  and  influential  body 
of  citizens  banded  together  to  bring  their  votes  to  bear  on  this 
one  question— tf/i/ri»i/tf  rst  ciccmargariHe, 

We  have  been  told  authoritively  that  the  Legislature  has 
the  right  to  determine  the  unfitness  of  food  for  consumption 
and  they  have  done  so,  and  that  this  b  no  longer  open  to 
question. 

Wliether,  when  the  same  process  is  applied  to  Chicago  beef 
or  balbriggan  undershirts,  the  logic  will  support  the  strain,  it 
is  not  for  an  inferior  court  to  consider.  What  the  courts 
governing  us  have  decided  is  this  plain  proposition— «hat  if 
the  Leg-'slature  shall  redte  that  a  partictf  lar  article  of  food  b 
anwbok:some— and  its  use  criminal  no  one  can  dispute  the 
6ct  nor  inquire  into  the  truth  of  the  assertion.  The  evasion 
of  the  constitutional  guarantee  of  free  trade  between  the  State 
is  thus  left  to  the  caprice  of  someone  whether  Legislature  or 
oourt  it  not  very  material  in  the  light  of  experience,  for  the 
neict  generation  will  certainly  see  that  it  is  only  necessary  to 
assert  that  foreign  products  are  unwlioksome  and  the  work  is 
done. 

It  if  therefore  of  the  utmost  importance  that  the  rights  of 
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the  community,  ao  Cir  as  they  are  protected  by  the  Constitu^ 
tton  of  the  United  States,  should  be  maintained.  And  b>'  this 
it  tfl  clear  that  mcrchandiiie  brought  from  one  State  into 
another,  and  until  it  leaves  the  condition  in  which  it  is  sent 
and  is  sold  or  consumed,  cannot  be  interfered  with  by  the  State 
unless  it  be  to  require  it  to  be  so  kept  as  to  injure  no  one. 
Hut  if  it  is  absolutely  harmless,  and  still  more,  if  it  be  a  useful 
article  that  can  under  no  circumstances  injure  any  one  it  is 
not  within  the  power  of  the  State,  even  when  engaged  in  the 
bencficient  scheme,  of  preventing  competition  xnth  the  products 
of  some  of  its  own  citizens  at  the  expense  of  the  masses  to 
make  the  possession  of  such  an  object  of  commerce  criminal 
even  u-ith  the  aid  of  the  police  power. 

While,  therefore,  if  it  had  been  shown  that  this  defendant 
had  ventured  to  use  oleomargarine  on  his  bread  at  hb  break- 
fast, I  should  have  felt  myself  bound  to  draw  the  inference 
that  he  had  been  guilty  of  substituting,  to  use  the  words  of 
the  Act,  an  oleoaginous  substance  not  made  from  cream  an 
the  place  of  butter  or  cheese,  I  am.  I  think,  prohibited  by  the 
Constitution  of  the  United  States  from  interfering  u-ith  an 
article  of  commerce  coming  from  another  State,  and  which  is 
free  from  all  objections  except  relative  cheapness  as  compared 
with  butter,  or  with  the  liberty  of  a  person  who  is  simply  the 
possessor  of  the  article  in  the  condition  it  which  it  is  carried 
by  the  railroads  from  another  State  into  this. 

It  will  be  time  enough  to  consign  him  to  prison  when  he 
ventures  to  consume  the  article  as  food  or  to  sell  it  in  any 
condition  other  than  that  in  which  it  was  imported.  For  until 
otherwise  instructed  I  am  compelled  \o  hold  that  the  right  to 
import  merchandise,  guaranteed  by  the  G>nstitution  of  the 
United  States,  includes  also  the  right  to  sell  it  and  in  this  I  am 
su]iported  by  the  Supreme  Court  of  the  United  States  hi 
Leisy  t^.  Hardin,  which,  though  asserted  in  reference  to  intoxi- 
cating Ikjuor,  does  not  seem  to  be  confined  to  that  particular 
class  of  merchandise,  I  therefore  ghre  judgment  for  the 
defendant 
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The  IjiWS    ami    JCKl^FkLDESCK    nr    EngLIXD    A\D   A>tEKICA: 

being  n  scrip's  of  kan.'Cs  iklivcrcd  before  Yale  UnK-crj>it^\ 
11)'  John  F.  Dillox,  LL,D.     Boston :  Little,  Brown  &  Co. 

Yale  University  is  doing  her  full  sliarc  towards  the  advance* 
mcnt  of  American  Jurisprudence.  Of  the  judges  now  consti- 
tuting llic  bench  of  the  Supreme  Court  of  the  United  States, 
three  arc  sojis  of  Yale,  and,  if  the  ^vishes  of  her  alumni  who 
are  lawyers  can  pre^-iul  at  Washington,  she  will  5oon  have  a 
fourth  in  the  person  of  Judj;e  Simeon  E.  Baldwin,  of  the 
Supreme  Court  of  Errors  of  Connecticut,  who  has  been,  for 
many  ^■ean?,  the  great  high  priest  of  the  Yale  Law  School. 
She  was  the  first  University  in  America  tn  establish  a  graduate 
course  leading  to  the  higher  degrees  in  law,  and  affording  to 
students  ambitious  of  becoming  scholars  an  opportunity  of 
studying  law  as  a  science,  and  of  rounding  out  their  legal 
acquirements  with  a  knowledge  of  the  more  profound  and 
philosophical  principles  of  jurisprudence  as  set  forth  in  the 
works  of  tlve  great  jurists  of  this  and  other  countries.  It  is 
the  work  done  in  such  professlonai  schools  which  led  Profes- 
sor Bricc  to  ssty  in  77t^  Anuricaa  Cemmcmi*€aiik :  "  I  do 
not  know  if  there  is  an>^hing  in  which  America  has  aidvanced 
more  beyond  the  mother  country  than  in  the  provision  she 
makes  for  legal  education.'*  To  Judge  Diujq^t  and  to  Yale 
we  owe  the  book  now  before  us,  which  consists  of  a  scries  of 
lectures  delivered  before  the  University  by  the  author  when 
he  held  the  Storrs  professorship,  and  will  tend  to  establish 
still  more  ftrmly  our  title  to  such  high  praise  from  foreign 
scholars.  It  is  a  work  which  every  educated  man,  whether 
Uwyer  or  layman,  mil  read  with  delight.  The  heavy  paper 
the  beautiful  typography,  the  digest  of  ^ch  lecture  in  the 
table  of  contents,  and  of  each  paragraph  on  the  broad  margin 
of  the  page,  the  table  of  cases  and  of  authors  ciled^  and  the 
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full  index,  combine  to  make  the  book  one  of  which  its  pub- 
lishers may  be  proud,  and  **  The  Lau-s  and  Jurisprudence  of 
Knfvland  and  America  '*  are  treated  by  the  learned  author  with 
that  luddtty  and  grace  of  diction  which  always  characteriJEe 
his  writings.  The  first  four  lectures  deal  with  *'Our  Law  in 
its  Old  Home — Enghnd.**  Beginning  with  definitions  of  law 
and  of  jurisprudence,  our  author  expressly  states  that  he  does 
not  mean  to  include  in  "our. law**  either  the  moral  law,  or  the 
science  of  politics,  but  merely  "  the  law  of  the  land  as  it 
actually  exists  in  distinction  from  what,  in  the  view  of  tlie 
law  reformer  or  of  the  legislator  or  of  the  jurist,  it  it  con« 
ceii-ed  or  believed  it  ought  to  be/'  but  he  leaves  us  m  no 
doubt  as  to  his  own  belief  in  the  intimate  relation  of  the  two 
sciences  of  Ethics  and  Jurisprudence.  "Ethical  considoia- 
tions  can  no  more  be  excluded  from  the  administration  of 
justice,  which  is  the  end  and  purpose  of  all  civil  laws,  than 
one  can  exclude  the  vixsil  air  from  his  room  and  live.  Any 
man  who  in  g«xMl  faith  obeys  the  dictates  of  a  pure  and 
honest  heart,  whtise  civil  conduct  towards  his  fellow  men  it 
guided  by  the  sense  of  justice  and  right,  which  b  graven  on 
his  heart  by  the  Supreme  I^w«giver,  will  find  such  a  coune 
of  conduct,  except  in  the  rarest  instances,  to  be  in  peHbct 
conformity  with  the  requirements  of  the  laws  of  his  country. 
This  is  to  me  conclusive  proof  of  the  social  and  ethical  natuic 
and  foundation  of  our  laws.*' 

The  education  and  discipline  of  the  English  Bar,  and  the 
history,  character  and  purposes  of  the  Inns  of  Court,  are 
treated  at  length,  and  a  long  and  interesting  note  on  their 
literary  assodatioas  gives  us  fascinating  ck-tnils  of  the  relations 
sustiined  to  the  Inns  by  such  men  as  Beaumont,  Bacon, 
Fielding,  Smith,  I^imb,  Thackeray  and  othen. 

**  Our  \jxw  in  its  New  Home— America,*'  is  the  subject  of  the 
next  three  lectures,  and  its  expansion,  development  and 
characteristics  in  the  political  and  judicial  systems  of  our  own 
country  arc  given  with  a  fulness  of  detail  and  a  deamess  of 
stntement  which  leave  nothing  to  be  desired.  Confessing  that 
the  English  law  lacks  the  artistic  symmetry  of  its  great  rival 
of  continental  Europe,  our  author,  nevertheless,  is  in  no  doubt 
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as  to  its  superior  adiptition  to  the  institutions  and  character 
of  the  English  and  American  people,  because  it  is  per\'aded  by 
a  spirit  of  freedom  which  is  essential  to  a  self-governed  people. 
He  dwellB  with  pardonable  pride  upon  our  written  constitutions 
as  the  unique  Ibiture  of  American  legal  institutions,  and  says : 
"*  History  aflbrds  many  examples  where  the  holders  of  political 
power  have  been  forced  to  surrender  or  to  curtail  it  for  the 
general  good ;  but  the  example  of  the  people  constituting  the 
American  political  communities  in  limiting,  by  their  own  firee 
will,  the  exercise  of  their  own  power,  stood  alone  when  this 
sublime  sacrifice  was  made,  and  U  has  not  been  followed  in  any 
oountry  in  Europe,  nor  successfully  put  in  opention  elsewhere 
than  in  the  United  States." 

No  higher  eulogium  has  ever  been  bestowed  upon  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  than  that  given  by  this  book,  where  our  author 
says:  **I  believe  it  will  hereafter,  more  fully  than  at  present, 
be  regarded  as  the  American  complement  of  the  Great 
Charter,  and  be  to  u.4— <is  the  Great  Charter  was  and  is 
to  England— the  source  of  perennial  blessings."  We  are 
a  little  disappointed,  however,  in  finding  no  expression  cf 
recognition  of  the  great  work  done  by  Charles  Sumner  in  the 
reconstruction  legislaticm,  and'wc  look  in  vain,  in  the  index  of 
authors  died,  for  the  name  of  that  eminent  American  jurist. 

The  concluding  lectures  of  the  book  are  occupioi  with  a 
dwcussion  of  the  excellence  and  defecti  of  our  hw,  and  a 
critical  review  of  the  nature  and  influence  of  the  hbors  of 
Bbckstone  and  Bantham  as  t>'pes  of  the  conservative  and 
radical  forces  to  whose  free  pby  it  owes  its  progress  and 
charKter.  Commenting  upon  the  complexity  of  the  problems 
with  which  American  law>'ers  have  to  deal— a  complexi^ 
arising  iirom  our  dual  governments— our  author,  in  a  passage 
of  great  beauty  (too  long  to  quote;  see  pages  218-19),  shows 
how  the  States  from  an  eflective  bulwark  against  centralization ; 
he  considers  at  length  the  scope  and  consequences  of  the 
doctrine  of  the  authoriutive  force  of  Judicial  precedent,  and 
the  uneven  development  of  case  law ;  he  predicts  that  the 
foture  will  see  the  unkm  of  legal  and  equiuble  righu  and 
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remedies  now  unfortunatci}*  separated;  and  he  earnestly 
appeals  for  a  deliverance  from  the  present  chaotic  condition  of 
our  law  of  real  property,  which,  although  much  improved  by 
many  importint  changes  in  this  couiitr>%  >'ct  remains  full  of 
complex  subtleties  and  refinements. 

The  views  of  an  author  of  such  wide  experience  and  pro- 
found scholarship  on  the  live  legal  questions  of  the  day  are  of 
deep  interest  to  the  profession.  Judge  Dilldn  thinks  the  dis- 
favor with  which  many  of  our  best  lawyers  look  upon  trial  by 
jury  in  ciiil  causes  is  deeply  to  be  regretted,  as  he  considers  it 
an  essential  part  of  our  judicial  system,  tending  to  support  and 
perpetuate  our  free  institutions.  He  has  observed  how  readily 
Supreme  Court  Judges  agree  upon  questions  of  law  and  how 
often  they  disagree  upon  questions  of  fact,  and  in  this  connec- 
tion he  denounces  the  uhuilla  doctrine,  which  prevails  in  some 
of  our  States,  and  approves  the  position  taken  by  the  Supreme 
Court  of  the  United  States  that  no  case  ought  to  be  submitted 
to  a  jury  where  tlie  evidence  in  lavor  of  the  party  asking  the 
submission  \%  so  weak  that  a  verdict  in  his  favor  ought  to  be 
set  aside  by  the  court  The  English  judges,  he  tells  us,  are 
selected  from  the  most  eminent  of  the  profession,  and  have  a 
permanent  tenure  and  ample  salaries.  Here  in  Peimsylvania, 
where  we  have  an  elective,  jiidiciary,  where  judicial  salaries  are 
oftentimes  inadequate,  and  where  it  is  the  exception  rather 
than  the  rule  to  find  our  greatest  lawyers  on  the  Bench,  we 
may  well  envy  our  more  fortunate  professional  brethren  across 
the  sea.  Pennsylvania  lawyers  will  also  read,  with  an  approval 
born  of  suffering,  the  strong  denunciation,  by  this  experienced 
judge,  of  the  refusal,  by  appellate  courts,  to  allow  full  argu- 
ment at  the  Bar,  and  the  haste  with  which  such  courts  dispose 
of  important  cases,  as  if  their  highest  duty  was  not  to  do  justice 
but  to  clear  the  docket.*    The  practice  of  assigning  the  record 

*  FottniMtelr,  the  appellate  oouils  in  many  of  onr  sbter  Commoa- 
wealth*  are  not  m  aotroed  wHh  cauMS  aa  in  PennsjrlTania.  A  Jnitice  of 
the  Snpremc  Cout  of  Brron  of  Connecticut  haa  aaid  that  his  duties  oa 
that  Bcndi  leave  to  him  much  leiauie  for  ttudy,  and  Mr.  Jamea  C  Carter, 
of  New  York,  lecentlT  exprencd  his  surprise  at  and  disapproval  of  the 
Pennsylvania  rule  limiting  connael  to  a  half-hour  argument  on  eadi  ride 
in  terma  which  led  the  writer  to  believe  that  the  "hoar  Ikt'*  was 
unknown  in  the  appellate  eourts  of  the  Empire  SUte. 
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of  cAuscs  submitted  on  printed  briefs  to  one  of  the  jud$;es  to 
nrnte  an  opinion,  without  a  previous  examination  of  the  record 
ind  arpiments  by  the  judges  in  consultation,  ought,  our  author 
thinks,  to  be  peremptorily  forbidden  by  statute.  **  With  an 
enlightened  Bar  and  an  intelligent  people,'*  says  Lprd 
Brougham,  '*  the  mere  authority  of  the  Bench  hiU  cease  to 
have  any  weight  at  all,  if  it  be  unaccompanied  with  argument 
uid  explanation.** 

Liberty,  one  of  the  great  fundamental  rights  guaranteed  by 
our  National  and  State  Constitutions  and  respected  and  pro- 
tected by  our  Icgblaturcs  and  courts,  our  author  finds,  has 
been  viobitcd  by  the  decision  of  the  Supreme  Court  of  Penn- 
sylvania, affirmed  by  the  Supreme  Court  of  the  United  States, 
that  the  legislature  could  constitutionally  prevent  a  man  from 
pursuing  what  ought  to  be,  when  carried  out  without  decep- 
tion, a  lawful  business,  the  manufacture  and  sale  of  oleomar- 
garine. 

Perhaps  no  part  of  this  book  vnW  be  read  with  more  inter- 
est by  the  profession  than  that  relating  to  codification.  With 
the  judicial  reports  in  England  now  numbering  three  thousand 
volumes,  and  m  this  country  not  less,  and  increasing  in  both 
countries  at  the  rate  of  one  hundred  and  fifty  volumes  a  year, 
it  becomes  an  important  question  whether  this  multiplication 
of  books  is  to  go  on  mdefinitely  and,  if  not,  how  it  can  best  be 
chedced.  Moreover,  our  condition  in  this  respect  being  worse 
than  that  of  Engbuid,  the  question  is  of  paramount  importance 
here.  American  lawyers  may  as  well  admit  among  thcm- 
tdves  Shat  there  is  much  truth  in  the  rqx>rt  of  the  American 
Bar  Association  Committee  when  it  says,  '*A  single  word 
expresses  the  present  condition  of  the  Uw— ch^MM.  Every 
law  suit  is  an  ach^enture,  more  or  less,  into  this  chaos." 
Our  author  does  not  hesitate  to  dwell  upon  the  want  of 
certainty,  the  want  of  publicity,  and  the  want  of  convenience 
of  our  law,  and  says  that  Tennyson  has  "drawn  with  the 
iober  pencil  of  a  judge"  the  picture  of 


"The  kwkH  idMM  of  ear  kw. 
The  eoddcM  nyiisd  of  praeideBl, 
TlMHwOdtniMiof  risgkiMteaci 
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Under  thcie  ctrcumstanoet  it  b  no  wonder  that  men  of  broad 
culture  are  ver>'  apt  to  find  the  details  of  practiou  repugnant 
to  their  mental  habits,  and  easily  become  disheartened  at  the 
deby  and  uncertainty  in  the  administration  of  American  law. 
We  venture  to  assert  that  it  requires  no  depth  of  learning  to 
enable  one  successfully  to  practice  bw,  and,  on  the  other 
hand,  that  it  is  no  sign  of  a  lack  of  intellectual  iigor  that  a 
nuin  iailii  as  a  practitioner.  Doth  Ilbckstone  and  Austin  were 
sa\Td  from  successful  practice  for  the  more  enviable  and  moiv 
lasting,  because  more  unattainable,  Gune  of  great  jurists,  and 
thdr  renown  wi|l  be  as  immortal  as  the  principles  of  English 
jurisprudence.  To  one  who  witnessed  that  long-fought  battle 
of  Saratoga  (not  that  of  177;  but  that  of  1886)  when  the 
advocates  of  oodilication,  under  the  leadcrslitp  of  those  giants 
in  debate,  Daniel  Dudley  Field  and  our  author,  after  earnest 
cimrtict,  at  last  won  a  victor)*— -to  such  a  one  the  posititHi 
titkcn  in  this  book  seems  \*ery  conscrvath'e,  and  we  |)rcsunic 
that  few  students  of  the  subject  will  road,  without  at  Icaiit  a 
certain  measure  of  approval,  Judge  Dilumi's  careful  conclu- 
sions on  this  subject,  where,  after  defining  a  code,  he  expresses 
the  opinion  that  codification  r«  Mar  is  not  feasible,  says  that 
his  idea  of  bw  amendment  b  that  of  Lord  Bacon,  and  quotes, 
as  expressing  hb  own  kiea  of  a  code,  these  vie«-s  of  Mr. 
Justice  Stephen :  "A  code  ought  to  be  based  upon  the  princt* 
pie  that  it  aims  at  nothing  more  than  the  reduction  to  a  definite 
and  systematic  shape  of  the  results  obtained  and  sanctkmed 
by  the  experience  of  many  centuries."  '*In  thb  practical 
sense,  within  these  conservative  limits,  a  code  in  Engbnd  and 
a  code  in  each  of  the  United  States  is,**  our  author  thinks, 
**manifost  destiny.**  For  such  a  schokiriy  restatement  of  the 
bw  the  American  Har  will  ha\x  need  of  the  learned  jurist  and 
the  profound  legal  philosopher.  While  we  agree  with  our 
author  in  hb  approval  of  Bentham*s  views  as  to  the  inesti* 
mable  value  of  the  English  bw  reports,  and  in  hb  judgment 
that  our  code  must  not  presuppose  that  the  Roman  bw  b 
superior  in  matter,  substance  or  value,  to  our  own,  we  ques- 
tion whether  he  estimates  as  highly  as  he  ought  the  need  of  m 
careful  stu<iy  of  the  Gvil  bw  by  those  on  whom  may  possibly 
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fall  the  duty  of  doing  for  thdr  own  age  what  the  great  Roman 
codifieri  did  for  their  time.  Such  men  cannot  aAbrd  to  neg* 
lect  the  ftudy  of  the  greatest  code  known  to  the  world,  that 
Cmftu  Junt  GnSs,  which  Maine  revered  becauie  ''our  kw 
once  wOl  be  like  it.** 

The  last  lecture  of  this  most  interesting  work  contains  a 
rapid  review  of  the  progress  and  development  of  our  kw 
during  the  past  centur>'  and  of  the  important  contributkms 
thereto  made  by  the  United  States.  In  this  review  the  author 
quotes  krgdy  from  an  addreu  of  Judge  Baldwm,  and  the 
paper  of  Mr.  David  Dudlc>'  Field  on  "American  Progress  in 
Juri^jrudence/*  prepared  for  the  Columbian  Exposition.  In 
the  statement  of  recent  specific  changes  in  our  hws  upon 
subjects  of  great  and  permanent  concern,  it  b  interestiiig  to 
note  that  the  K*nnsyK'ania  Coni»titution  of  1776  began  to  open 
the  prison  doors  of  itviolvcm  debtors  in  America  more  than 
sixt}'  years  before  the  firnt  act  on  the  subject  was  passed  by 
the  English  Farlianicnt. 

**  In  the  august  counting  of  nations,**  Judge  Dillon  thinks, 
''Ameiica  is  rapidly  discharging,  in  bw  and  literature,  her 
great  uidebtness  to  Europe,**  and  of  t.hb  work,  we  migfat  add, 
our  author  b  doing  a  noble  |)art  Having  completed  hb 
wifospcct  of  a  centur}''s  progress,  he  \*entures  upon  a  foracaU 
of  the  oentury  to  come,  and  we  ck)se  the  volume  filled  with 
m  gruid  hope  for  that  future  when  "the  Okl  World  any 
'  become  the  acknowledged  debtor  of  the  New"  inspired  by  m 
isding  akin  to  that  awakened  by  Whittier's  nobk  1 

'*  I  htar  the  tvnd  of  pioBMfS 

OfMtioMjptttobc; 
The  fim  low  wath  of  tmirti,  1 

Shan  roll  •  hmmm  too." 

G.G.M. 


Tm  Risk  akd  Gkowth  op  Ele\*atbd  Raiuioad  Law.  By 
TmoDOBB  F.  C.  Dekarbst.  New  York :  Baker,  Voorfab 
ft  Co.    1894. 

Thb  b  a  New  Yoik  book,  and  particubriy  m  New  York 
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Cit>'  book.  In  a  tible  of  o\'er  two  hundred  caiics,  only  two 
cases  are  cited  other  than  New  Vork  cases.  The  book  is 
really  a  history  of  the  px>wth  of  an  elaborate  system  of  law, 
relating  to  elevated  railroads  in  New  Vork  City.  The  most 
intcrestinj;  chapters  in  it  are  those  devoted  to  an  explanation 
of  the  aerial  property  right  in  the  streets  in  New  York  Qty 
by  abutting  property  owners  who  have  no  fee  in  the  sur&oe  of 
the  streets.  The  great  dtflficulty  in  the  way  of  the  land  owners 
in  their  heroic  struggle  for  damages  lay  in  the  (act  that,  umier 
the  Constitution  of  New  York,  damages  could  only  be  recov- 
ered for  a  "  taking  *'  of  private  property,  and  as  the  municipality 
and  not  the  abutting  owners  had  the  lee  in  the  street,  it  was 
difficult  for  the  court  to  establish  an  actual  taking.  The 
courts  seem  to  have  solved  the  difficulty  by  making  a  distinc- 
tion between  a  street,  use  of  a  street,  and  a  non-street  use.  A 
railroad  constructed  upon  the  surface  was  considered  a  street 
use.  and  for  this  no  damages  could  be  recovered,  but  when  the 
railroad  was  elevated  above  the  jiurface  it  was  considered  a 
non-street  use,  and  it  was  held  that  there  could  be  no  bwful 
obstruction  to  the  access  of  light  and  air  to  the  detriment  of 
the  abutting  owner.  The  property  right  in  the  abutting  owner 
was  then  found  to  consist  substantially  of  a  right  to  have  the 
street  used  exclusively  as  such,  and  for  no  other  purpose.  It 
must  be  confessed  that,  to  the  candid  observer,  there  was  a 
very  serious  stretching  of  logic  in  establishing  the  existence  of 
this  peculiar  kind  of  property ;  but  the  end  justified  the  means, 
for  it  secured  compensation  to  thousands  of  persons  who  had 
been  grievously  wronged  by  the  oppression  of  powerful  cor* 
poradons. 

As  the  question  of  rapid  transit,  by  means  of  elevated  rail' 
roads,  is  one  which  will  no  doubt  become  important  in  many 
of  our  large  cities,  Mr.  Demarest's  interesting  account  of  th^ 
law  relating  to  such  roads  in  New  York,  will  have  a  larg<^ 
number  of  appreciative  readers.  The  book  u  well  printed^ 
and  contains  an  index  which,  though  brief,  seems  adequate^ 
and  an  appendix  containing  a  short  account  of  the  elevated 
railroads  in  Chicago,  and  their  legal  status. 

A.  E  Weimbr. 
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THE  PROPER  PROVINCE  AND  OFFICE  OF  CON- 
STITUTIONAL  LAW. 


The  wise  Bacon,  in  "  marshalling  the  degrees  of  sovereign 
honor,**  ghres  the  first  place  to  the  founders  of  states  and 
lawgivers,  that  is,  to  the  publicists  and  statesmen  who  establish 
the  fundamental  law  of  the  people.  As  the  field  is  worthy  of 
the  highest  ambition,  so  is  the  subject  full  of  deep  and  momcn» 
tons  interest  It  deab  alike  with  the  greatest  nation  and  its 
humblest  dtinn ;  it  controb  liie,  liberty  and  property;  in  its 
study  have  been  gathered  all  the  treasures  of  philosophy  and 
history ;  in  its  development  have  been  waged  wars  and  revolu- 
tions ;  through  it  have  come  self-government  and  finee  institu- 
tions as  the  crowning  triumph  of  a  progressive  dvilizatioii. 
To  us  of  Anglo-Saxon  blood,  whose  heritage  is  centuries  of 
conflict  over  constitutional  law,  who  here  have  wrought  out 
hi  fiilkst  development  the  predous  liberties  it  can  give,  it  never 
is  inopportune  to  dwell  upon  the  subject  or  to  discuss  any  of 
its  many  phases. 

I  take  then  as  my  subject  **  The  Proper  Province  and  Ofike 
of  ConsCitutkNial  Law,"  meaning  not  to  conskler  constkutionai 
hw  m  ks  breadth  and  detail,  but  nther  the  limkatkmt  upon  i^ 
and  especblly  its  tfhcn  as  dtstmguislied  fom  statute  Icgisia 
tkm. 
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The  modern  tendency  in  many  of  our  states  frequently  to* 
change  thdr  constitutions,  the  birth  and  growth  of  new  schools 
of  political  thoui;ht,  each  claniorinf*  to  ha\-e  its  policy  ent^rafted 
into  fundamental  law ;  the  development  and  ckuih  of  powerful 
class  influences  struggling  for  control  of  the  body  politic ;  the- 
undifiputed  right  of  the  majority  to  make  its  will  law— these 
suggest,  as  pertinent  and  pressing,  the  inquiry,  hbw  fiur  shall  a 
constitution— itself  a  limitation  upon  the  power  of  the  people, 
itself  organic,  supreme,  permanent— be  used  to  register  the  will 
of  the  then  majority,  and  to  restrict,  control  or  supersede  stat- 
ute legisbition  ?  The  question  is  not  as  to  the  merit  of  any 
proposed  measure,  nor  as  to  the  right  of  the  people  to  make  it 
bw,  but  only  where  in  hw  is  its  proper  place.  The  &ct  that 
in  our  greatest  state  there  is  now  in  session  a  constitutional 
ooRventKNi,  which,  in  dealing  with  the  wishes  and  wanU  of  her 
oonservathre  people,  must  be  confronted  with  this  fundamental 
inquiry,  may  give  a  present,  practical  interest  to  its  considerft- 
tion. 

Necessarily  the  question  reaches  Gir  back  into  the  past 
Who  can  determine  the  scope  of  constitutk>oal  hw  in  ignore 
ance  of  its  sources  ?  Or  fix  its  proper  limitations  without 
regard  to  history  or  precedent  ?  **  Constitutions  are  not  made, ' 
but  grow,**  are  the  fiuniliar  ut>rds  of  Sir  James  Maclntoth,  and 
true  alike  of  written  and  unwrittien  bw.  **  The  American  con* 
stitutKHJi,"  says  our  ablest  English  critic,  *'  is  no  exceptkm  to 
the  rule  that  everythnig  which  has  power  to  win  the  obedience 
and  respect  of  men  must  have  its  roots  deep  in  the  past,  and 
that  the  more  slowly  every  institution  has  grown,  so  muchtiie 
more  enduring  it  is  likely  to  prove.  There  b  little  in  that  ooo- 
stitution  that  b  absolutely  new.  There  b  much  that  b  as  old 
as  Magna  Charta."  And  he  caUs  «*  the  spirit  of  1787/'  when 
our  natk>nal  constitution  was  drafted,  one  '*  which  desired  to 
walk  in  the  old  paths  of  precedent**  *'  No  one  fiunilbr  with 
the  common  bw  of  England,**  says  Mr.  Justice  Miller,  *«  can 
read  the  constitution  of  the  United  States  without  observing 
the  great  desire  of  the  conventbn  which  framed  that  instni* 
ment  to  make  it  conform  as  br  as  possible  with  that  bw.** 

*'  Although  the  framers  of  our  constitution,'*  says  a  recent 
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writer,  **  were  without  any  gra^p  of  the  modem  eonoeptioii  of 
the  hiitorical  continuity  of  the  race,  they  revered  the  anciciit  . 
constitutional  tradition*  of  En^jland.  And  thus  it  came  to  pat* 
that  Maena  Charta.  the  acts  of  the  long  Plarliament,  the 
Declaration  of  Independence  and  the  constitutioa  of  17S7  coo* 
Mitiite  the  record  of  an  evolution.'* 

It  ia  easy  but  hardly  neocssar)'  to  «iultiply  these  authori* 
ties.  Mr.  Stevens,  in  his  able  ift-ork  on  the  sources  of  our 
constitution,  has  carefully  colbOed  many  of  them  to  establish 
the  fi^t  of  the  "  historical  development  **  of  state  and  national 
constitutions  fifom  **  the  English  constitution  itsd(  considered 
not  merely  as  a  theoiy  or  an  ideal,  but  as  a  contemporaneoua 
fKt,  and  as  an  essential  element  in  American  political  eiqwri* 
ence.**  And  our  own  Lowell,  who,  perhaps,  better  than  any 
American,  has  underrtood  and  stated  the  vital  principles  and 
Ugh  ideab  of  our  Democracy,  notes,  as  the  key  to  the  success 
of  our  constitution,  that  iu  framen  ««had  a  prolbund  disbeUcf 
hi  theoffy,  and  knew  better  than  to  commit  the  tolly  of  brcaktng- 
with  the  post  They  were  not  seduced  by  the  French  fidUcy 
that  a  new  system  of  government  coukl  be  ordered  like  a  new- 
suit  of  ck)thes.  They  wouki  as  soon  have  thought  of  ofdering* 
a  suit  of  flesh  and  skin.  It  is  only  on  the  roaring  loom  oT 
thne  tfiat  the  stuff  is  woven  for  such  a  vesture  of  thought  and 
CKpresfion  as  they  were  meditating.'* 

The  evolution  of  our  constttutkmal  law,  while  it  cannot  bt* 
Slated  with  sdentific  predskm,  still  can  be  traced  back  through, 
certam  definite  stages  which  mark  its  growth  and  progress*. 
We  can  see  through  the  dim  vista  of  centuries  the  garm. 
devdopmg  ever  into  higiier  and  more  perfect  fife  i  we  can  notO' 
ilsistniggle  and  the  constant  survhnd  of  ito  fittest  elements;- 
we  recognise  the  paternity,  trsce  the  ancestry,  though  onablo* 
always  to  deterarfne  just  when  and  why  it  acquired  m  specific: 


Our  natkmal  constitution  sprang  from  our  pre  exiiting  1 
constitutions,  and  was  the  work  of  educated  statesmen  thor- 
oughly grounded  m  their  principles.  The  state  constitutiona 
were  the  outgrowth  of  earlier  colonial  charters  and  constittt-> 

hOhvL  ano  eDiDOQieQ  ms  lunwHuncnHu  di^bbbvcv  sbd  hkbcb 
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which  had  dominated  our  colonial  Kfe,  and  found  full  express- 
ion in  such  typical  instruments  as  the  Massachusetts  body  of 
liberties  of  1641  and  the  later  Virpnia  bill  of  rights :  Contem- 
poraneous with  this  early  constitutional  life,  yet,  also,  long 
before  it,  as  its  source  and  soul  stood  the  common  law  and 
constitution  of  England.  The  work  of  centuries  wrought  out 
in  battle  and  bloodshcd,*establishtng  precious  rights  each  the 
concentrated  result  of  a  mighty  agitation,  they  had  become  the 
guaranty  of  our  liberties,  a  controlling  influence  of  our  Ufe, 
culminating  in  our  Declaration  of  Indq>endence  and  revolu- 
tion, because  the  mother  country  disregarded  these  rights 
which  her  own  law  had  gi\*en  us. 

The  Bill  of  RigfaU  of  1689.  the  Act  of  Sctdemcnt,  the 
Habeas  OrpM  Act,  the  Petition  of  Right,  and  Magna  Charta, 
lirrt  and  greatest  of  all,  go%'emed  us,  whether  in  England  or 
of  England,  with  the  same  authority  as  others  of  Anglo-Saxon 
blood.  Coke  in  maintaining  the  indq>endence  of  the  judidary 
against  royal  interference :  Sir  John  Eliot,  Vyta  and  Hampden 
in  thdr  contest  with  Charles  I,  were  asserting  principles  of 
self-government  which  for  all  dme  were  to  be  the  very  founda- 
tion of  republican  insdtuticms ;  and  the  bold  Barons  at 
Runnymcde,  wresting  from  thdr  King  a  limitatkm  on  his 
power,  and  a  recognition  of  ri^ts  in  the  governed,  were 
blazing  the  path  for  modem  constitutkMud  law.  Wc  Imt  share 
the  fruit  of  a  struggle  "into  whose  labors  we  have  entered." 

How  fully  the  early  ookmists  recognized  and  asserted  thdr 
right  to  share  in  the  hiws  and  liberties  of  England  is  seen  in 
thdr  official  action. 

Massachusetts,  in  a  petitkni  of  the  General  Court  to  Parlia- 
ment in  1646,  asserted  that  her  government  was  framed 
according  to  her  chatter  "  and  the  fundamental  and  common 
laws  of  Engkuid,"  and  the  proof  was  given,  says  Mr.  Stevens* 
''by  setting  forth  in  paralfel  columns  the  fundamental  hws  of 
Etigland  from  Magna  Charta  and  thdr  own  bws."  As  early 
as  1635,  in  answer  to  the  demand  of  her  people  for  a  written 
constitution,  the  duty  was  entrusted  to  a  commisdon  to  frame 
''a  body  of  grounds  of  kw  in  resemblance  to  a  Magna  Charta." 

Virginia*  in  1619^  had  csaablished  her  own  Assembly  or 
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F^iiiament,  whose  example.  Story  says,  "was  ever  afterward 
cherished  throughout  America  as  the  dearest  birthright  of 
freemen.**  Two  years  later  from  the  company  in  England 
came  her  written  constitution,  **the  earliest  for  an  American 
conmionwealth  .  .  .  modelled  after  the  unwritten  constitution 
of  England,  ...  the  historical  foundation  of  all  later  consti- 
tutions of  government  in  this  country.**  In  1623  she  asserted 
lier  exclusive  power  of  taxation,  and  in  165 1,  by  treaty  with 
the  long  Fsriiament,  obtained  full  recognition  of  her  right  to 
sd^government. 

Connecticut  as  early  as  1639,  assuming  the  authority^ 
established  her  government,  *'the  first  written  constitution  '* 
ever  enacted  ''by  the  independent  act  of  the  people." 

In  Maryland,  in  1638,  it  was  enacted  "that  the  inhabitants 
shall  have  all  their  rights  and  liberties  according  to  the  great 
charter  of  England." 

Similar  proi'isions  will  be  found  in  the  charters  and  early 
laws  of  all  the  original  colonies.  In  legislation  and  action  the 
colonists  asserted  their  right  to  the  "liberties,  franchises  and 
famaonities'*  of  England  who  "had  ghren  them  her  law,  her 
language,  her  religion  and  her  blood."  Thus  we  tnce  back 
our  legal  ancestry  through  the  centuries.  The  English  ooo- 
stitotion  was  our  constitution ;  the  colonial  charter  was  "  a  sort 
of  skeleton  constitution  which  usage  had  clothed  with  nervcs» 
mosdes  and  sinews  till  it  became  a  complete  and  ^mmetrical 
working  system  of  free  gox'emment ;  **  and  our  bter  eonstitu- 
tkMia,  national  and  state,  sprang  from  the  same  coromon 
soufce*  deep-rooted  in  ancient  English  institutions. 

And  now  we  stand  at  the  close  of  more  than  a  century  of 
free;  independent,  constitutional  government,  u-ith  the  battle  of 
dvil  liber^  won  and  its  results  established  in  permanent  bw. 
I  need  not  in  this  presence  trace  the  history  of  the  conflict 
It  is  soffident  to  recall  that  it  marks  a  long  and  slow,  though 
in^hty,  cvolutkm.  If  we  cannot  find  the  eariiest  germ  of 
oonstitutkMial  Uw,  we  can  see  its  development,  note  the  faifln- 
cAce  upon  it  of  many  a  master  mind  from  Aristode  to  John 
Aduis;  point'out  the  great  hml  marks  of  its  progress,  and 
then  confidently  declare  it  not  m  manufictnre  or  innlimi,  but 
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the  necenaiy  outcome  and  growth  of  the  past  iiitdliipentiy 
<leveloped  and  applied  to  the  preaent  Aa  pwgmi  haa  been 
ita  vital  principle  aa  thus  it  lives  and  moves  and  has  its  bein|r^ 
ao  will  it  surely  in  the  future,  aa  in  the  past,  readily  adapt  ftadf 
to  the  need  of  society  and  the  demanda  of  ohrilisatioo  and 
national  srowth. 

The  reader  ramemben  the  thought  expressed  by  Sir  Hcntjr 
Maine,  that  society,  In  its  opinion  and  necessities,  is  always  in 
advanceofhw;  that  the  progress  of  the  one  and  the  stability  of 
the  other  make  a  gulf  between  them,  often  closing,  often  open* 
Ing ;  but  that  *'  the  greater  or  less  happiness  of  a  people  depends 
on  the  degree  of  promptitude  with  which  the  gulf  ia  narrowied.** 
The  same  principle  b  recognited  by  a  bter  writer,  who 
declares  that  ■«  the  dose  affiliation  existing  between  the  orgsudc 
law  and  the  historical  fife  of  any  country  is  the  one  lumia- 
mental  condition  which  insures  the  endurance  and  flexiiility 
•of  that  law.  Indeed,  the  constitution  can  hardly  be  refsrded 
as  the  organic  law  unless  it  be  a  true  expression  of  the  organic 
life  of  a  people."  Organic  law  cannot  be  "made  to  order,'* 
nor  *'a  successful  government  introduced  into  a  country  bjr 


**  No  aodal  organism  can  accept  as  the  law  of  its  being  aa 
•empirical  constitution  made  to  order  as  a  theoretically  perfect 
aolution  of  the  problems  of  political  life.  The  feet  has  been 
too  little  recognised  that  the  evolution  of  sode^  faivolvcs  the 
development  of  institutiona«'* 

If  constitutioos  grow,  ever  developmg  to  meet  the  larfper 
life  of  a  progressiviB  people,  and  lo  bring  that  life  under  the 
reign  of  law  rather  than  force  it  discontented  to  the  point  of 
revolution,  which,  after  all,  any  be,  as  Spencer  says,  Irat  "the 
act  of  restoring  equilibrium*'  where  "incongruily 
charscter  and  institutions  is  the  disturbing  feroe," ' 
assume  that  unchangeableness  ia  neither  a  nfffttai 
of  tiie  stability  of  a  constitution,  nor  a  certahi  test  of  ito  I 
Yet,  it  may  be  true,  is  true,  that  with  us  the  fundamental 
principles' of  constitutional  law  are  permanent  and  theKncs 
are  marked  iriych  ahobkl  define  and  Umit  its  change  and 
growth.    The  diild  changes,  grows  to  cope  with  the  tuka 
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•on,  "will  comtantly  break  forth  finom  God's  wofd.**  But  the 
dark  and  narrow  creed  which  could  not  let  the  daylight  in 
bred  tchiam  and  heresy;  and  the  world  applauded  and 
progressed.  More  light  is  constantly  breaking  forth  from 
a  progresMve  democracy,  whidi,  if  excluded  from  a  rigkl 
constitution,  may  find  a  place  in  discontent  and  revolution. 

We  need  not  be  disturbed  then  if  as  lawmakcn  we  find 
ourselves  confronted  u'ith  problems  new,  perplesdng  and 
momentous.  They  may  be  but  die  evidence  of  life,  activity, 
progress  in  the  body  politic,  and  an  hispirmg  test  of  our 
wisdom,  courage  and  patrfotism.  If  on  the  one  band  we 
stoutly  resist  the  demand  that  oonstitutfonal  government 
shall  either  abdicate  in  fiivor  of  anarchy,  or  assume  the 
paternal  duties  of  the  patriarchs  of  tribal  days,  or  the  later 
village  communities^  let  us  not  on  the  other  hand  give  way  to 
that  unprogresshre  conservatism  which  sees  danger  fai  the 
slightest  movement  of  the  ship  of  state,  though  it  be  but  the 
paying  out  of  sufBdent  cable  to  allow  her  to  breast  the  lishig 
winds  and  tkles  with  safe^  and  success.  Between  the  two  is 
a  safe  and  proper  course;  which  we  can  take,  fearJQg  not  the 
gorgon  head  of  anarchy^  nor  the  wrinkled  feoe  of  Bowbon 
conservatism,  nor  even  the  siren  voioe  of  socialism  and 
paternalism. 

We  recogniae  the  right  and  need  to  narrow  or  bridge  the 
gulf  between  society  and  law;  but  insist  that  this  cannot  be 
done  either  by  the  abrogation  or  stagnatkm  eif  law  or  fay 
substituting  it  for  the  fiinctkms  of  society.  It  can  be  done  by 
change,  and  safely,  wisely,  when  such  change  is  of  law;  and« 
if  of  organic  law,  within  the  lines  which  maik  its  proper  scope 
and  office. 

And  so,  after  some  wandering,  we  come  back  to  tfie  padi 
upon  which  we  entered  thb  broad  field  of  consdtutkmal  htw. 
We  have  ibund  that  our  subject  takes  us  fer  back  into  the 
past;  that  constitutfonal  htw  has  been  an  evolution  out  of 
centuries  of  strife'  and  progress;  that  this  history  is  our 
history;  and  that  hi  our  cokmial  dajft  and  bfter  ^'tfae  consti- 
tution of  the  mothcr*knd  had  been  more  than  an  kleal  model; 
it  had  been  a  vital  fector  hi  the  life  of  the  American  people;* 
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We  have  observed  that  growth  is  its  constant  rule,  and  will  be 
so  long  as  society  advances;  that  its. change  in  our  progres* 
sive  age  is  natural,  often  necessary— -but  that  such  change  is 
or  ought  to  be  upon  fixed  principles  which  define  and  limit  it. 

To  ascertain  those  principles  we  must  consider  the  purpose 
and  object  of  constitutional  law,  and  again  turn  to  history  and 
precedent  for  its  origin  and  evolution. 

A  constitution  is  government  and  government  by  law, 
establishing  its  principles,  dividing  and  regulating  its  powers 
and  directing  its  administration.  The  purpose  of  a  constitu- 
tion "is  to  establish  a  framework  of  goi^mment  and  to 
provide  in  outline  for  its  powers  and  functions.**  As  govern- 
ment merely,  it  has  existed  since  man's  creation;  howe\'er 
crude,  tyrannical,  or  paternal,  it  has  sought  to  regulate  his 
relations  to  hu  fellow  men  as  members  of  society  which  it 
controlled.  We  need  not  follow  John  Locke  in  his  discussion 
with  Sir  Robert  Filmer  back  to  the  Garden  of  Eden,  where 
he  finds  a  justification  of  de^K>tic  government  in  the  power 
there  conferred  upon  Adam,  to  be  convinced  that  government 
b  as  old  as  the  human  race,  and  that  its  primal  principle  was 
control,  pure  and  simple.  Then  through  ages  of  evolutioii 
and  revolution  grew  a  second  great  principle— that  of  com* 
pact,  consent,  with  a  recognition  of  the  governed  as  well  as  of 
the  governing  class. 

Without  attempting  to  trace  the  evolution  m  the  (finmesy  of 
the  past,  we  can  see  three  stages  of  development  in  govern- 
ment before  the  principle  of  compact  was  established.  First, 
the  paternal  control  of  the  era  of  Abraham,  Isaac  and  Jacob 
over  a  pastoral  life  and  country  thinly  populated,  where  the 
oidy  constitution  necessary  was  the  paternal  word.  Then  as 
the  people  multiply  and  segregate  in  tribes,  we  see  paternal 
merging  into  tribal  government,  yet,  still  control,  arbitaiy  and 
unqualified.  Such  was  the  theocracy  ruling  the  tribes  of 
Israel.  There  b  no  hint  of  compact  or  consent  in  the  Ten 
Gmimandments,  or  in  the  regulations  establbhed  for  the 
"  chosen  people.'*  The  law  of  the  Pentateuch  b  only  **  thou 
shalt "  and  "  thou  shalt  not."  Then  with  increasing  popula- 
tion and  its  closer  union  came  the  dawn  of  national  life,  and 
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with  It  the  germ  of  compact,  the  first  faint  rccognitiofi  of  the 
right  of  man  to  a  voice  in  the  government  which  ruled  him. 
History  does  not  tell  us  when  this  germ  originated.  Left  to 
surmises,  we  may  fancy  we  see  it  de\'eloping  upon  the  plains  of 
Troy,  in  the  haughty  rebuke  of  Ulysses  of  Thersites : 

But  if  ft  clftnoroat,  rile  plebdftB  row. 
Him  with  repioof  be  checked  or  Utneil  with  Uowa. 
Re  Hill,  thou  ilftire.  ftnd  to  thy  bctten  yield. 
UaknowB  alike  in  eooiidl  end  in  field. 

Certainly  it  was  early  found  in  national  government,  and 
once  there  it  could  not  be  eradicated.  Neither  the  inroads  of 
Goths  and  Vandals,  nor  the  regime  of  ecclesiasticism,  nor  the 
servility  of  feudalism,  nor  the  divine  right  of  kings  could 
destroy  it— only  at  best  check  for  a  time  its  growth. 

So  constitutional  law  established  on  the  principles  of  con* 
trol  iind  compact  grew  and  developed.  While  we  i^redate 
the  influence  upon  it  of  Greece  and  Rome  with  their  recogni- 
tion of  some  of  its  fundamental  principles,  we  know  that  our 
constitutional  law  comes  not  so  much  from  these  classic 
sources  as  from  our  fighting  Anglo-Saxon  fore&thers.  In  their 
blood  was  less  of  submission  than  assertion.  Out  of  thdr 
contests  came  rights  by  consent  to  supplement  control  by 
authority,  and  make  a  well-rounded  government.  Henceforth 
control  was  tempered  by  compact.  Thus  came  Magna  Charta, 
the  basis  of  liberty  and  self-government  of  the  seven  succeed- 
ing centuries.  "  Do  they  think  I  will  grant  them  Ubeities  that 
will  make  me  a  slave,'*  said  King  John,  when  the  demand  of 
the  barons  of  Runnymede  were  made  known  to  him.  Then» 
yielding  to  a  power  he  could  not  resist,  he  gave  his  assent 
*'  for  the  sake  of  peace "  he  said, "  and  the  exaltatk>n  and 
honor  of  the  kingdom."  Here  was  the  battle  between  abso- 
lute power  and  the  right  of  the  governed,  between  control  and 
compact.  Absolutism  liad  made  its  last  stand,  and  the  victory 
of  the  barons  placed  the  principle  of  compact  in  the  constitution 
as  a  controlling  force  forever  for  the  Anglo-Saxon  race.  So 
Magna  Charta  declared  over  the  signature  of  the  King :  "To 
all  our  free  subjects  of  the  kingdom  of  England,  we,  for  our- 
selves and  our  hdrs  forever,  have  granted  all  the  underwritten 
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liberties,  to  be  had  and  to  be  held,  by  them  and  their  heirs, 
from  us  and  our  heirs.** 

Thus  dcx'elofied  the  tvro  fundamental  principles  of  constitu- 
'tional  law  ;  control,  to  cstablLsh  go\*cmment  and  to  determine 
its  framework,  but  modified  now  by  compact,  to  guard  the 
rights  and  liberties  of  the  governed  and  to  give  them  a  part  in 
the  making  of  law.  Their  constitutional  bulu'ark  m*as  no 
longer  to  be  but  the  uncertain  and  unstable  pledge  of  the  coro- 
nation oath.  Control  now  meant  rq>rescntatt\*c  institution*— 
a  Parliament,  and  dinsion  and  limitation  of  authorit}* ;  now 
Jiad  come  the  dawn  of  stelf-govemment.  True,  Magna  Qiarta 
and  the  Parliament  of  Simon  dc  Montfort  had  not  ended  the 
conflict  nor  completed  the  work,  but  they  had  established  a 
permanent  principle,  potent  in  influence  and  certain  of  growth. 
Kings  might  insist  upon  absolute  poH'er,  but  were  forced  by 
the  people  to  constant  reafiirmatton  of  the  great  charter,  with 
larger  liberties  for  the  people  and-  further  limitations  on  the 
crown.  Control  by  Parliament  of  taxation  and  law,  trial  by 
jury,  imprisonment  only  b>*  warrant  and  responsibilit}'  of  the 
king's  officers  were  some  of  the  principles  evolved  b>'  the  time 
of  Heniy  VII  out  of  the  protracted  struggle.  A  Henr>'  VIII 
might  still,  with  the  consent  of  a  submissive  Fsrliament,  call 
royal  proclamations  law,  and  establish  the  star  chamber;  the 
Stuarts  might  plead  again  the  di%ine  right  of  kings,  and  servile 
judges  might  deride  the  power  of  Pariiament  as  a  "  king-joking 
policy;"  but  they  were  only  paving  the  \ny  for  petitions  and 
bills  of  right,  and  kadeas  corpus  and  succession  acts*  and  inspir- 
ing the  Cokes  and  Hampdens  and  Cromwells  to  assert  the 
rights  of  the  governed,  and  to  make  compact,  consent,  the 
dominant  power  of  their  organic  law  and  freedom  its  inevitable 
result  No  longer  was  it  true,  as  the  Commons  had  onoe 
meekly  declared,  that  '*  prerogatives  of  princes  may  easily  and 
do  daily  grow;  the  prinleges  of  the  subject  are  for  the  most 
part  at  an  evertesting  stand."  Constitutional  law  was  develop- 
ing out  of  the  conflict;  nay,  more,  was,  with  its  precious  rights 
and  liberties  firmly  established,  and  a  king  had  suflcred  death 
'"for  subverting  the  constitution  of  the  realm.** 

Such  work  and  struggle,  let  us  not  forget,  were  the  begin- 
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ntng  and  basis  of  our  American  constitutions,  as  they  were  also 
the  precedent,  justification  and  incentive  for  our  revolution  and 
national  existence.  The  thirteen  colonics,  now  independent  in 
fact,  were  wholly  dependent  in  law,  upon  their  charters  and  the  - 
constitution  and  common  law  of  England.  This  made  iiith 
them  constitution  building  a  necessity.  I  have  already  sketched 
the  connection  of  our  early  charters  and  later  constitutions  with 
the  organic  law  of  our  English  ancestors.  In  them  is  the 
same  recognition  of  the  principles  of  control  and  compact,  only 
with  larger  growth  and  fuller  development 

Out  of  the  necessity  and  principle  of  control  has  come  our 
frame  of  government,  national  and  state,  with  its  divisions  and 
functions  carefully  arranged  and  specified ;  and  control  modi- 
fied by  compact  has  made  this  representative  and  self-govern- 
ment. All  that  secures  this,  necessarily,  has  place  in  a 
constitution,  because,  necessarily; fundamental  law;  and  within 
it,  as  even  more  fundamental,  are  properly  found  regulations 
of  the  suffrage,  by  whom  and  how  it  shall  be  exercised.  The 
constitution  of  the  body  politic  must  precede  the  exercise  of 
power  by  it,  and  if  not  as  permanently  fixed  as  the  law  it  makes, 
becomes  the  helpless  subject  of  its  own  creation.  Any  policy, 
therefore,  approved  by  the  people,  which  deals  witli  the  quali- 
fications or  exercise  of  the  suffrage,  or  aflects  the  frame  of 
government  or  changes  its  scope  or  functions,  has  its  proper- 
place  in  constitutional  law.  Should,  for  example,  the  doctrines 
of  Socialism  or  Nationalism  ever  prevail,  they  should,  because 
of  their  radical  change  of  the  purpose  and  principles  of  our 
government,  find  expression  in  constitutional  law.  Our  excel- 
lent Australian  ballot  law,  controlling  .  the  exercise  of  the 
fundamental  right  of  suffrage,  might  well  have  its  principle 
embodied  in  the  constitution,  leaving  its  details  for  legislative 
enactment. 

A  constitution  then  necessarily  defines  the  body  politic  and 
creates  a  government,  and  properly  contains  in  principle,  at 
least,  whatever  law  is  to  control  them.  But  it  also  must  secure 
individual  liberty  so  far  as  is  consistent  .with  such  government 
and  the  rights  of  others,  recognizing,  in  the  words  of  Herbert 
Spencer,  "that  every  man  may  claim  the  fullest  liberty  to 
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exercise  his  (acuities  compatible  with  the  possession  of  like 
liberty  by  every  other  man ;  '*  that  *'  a  Democracy  is  apolitical 
organixation  modelled  in  accordance  uith  the  law  of  equal 
freedom/*- and  that  "of  all  institutions  which  the  imperfect 
man  sets  up  as  supplementary  to  his  nature,  the  chief  one  must 
have  for  its  office  to  guarantee  his  freedom." 

Out  of  the  principle  of  compact  sprang  this  constitutional 
safeguard  of  liberty.  Making  government  rest  upon  consent, 
it  made  a  condition  of  such  consent  protection  of  an  individual 
or  minority  in  certain  rights  against  the  ddninant  powtr,  be  it 
king,  pariiament  or  a  majority.  A  sovereign  people  con- 
sented to  limitations  on  the  exercise  of  its  sovereign  mill. 

Controlled  by  these  two  principles,  every  American  consti- 
tution embodies  two  fundamental  ideas— a  frame  of  govern- 
ment and  body  of  liberties — the  one  to  provide  for  the  full 
exercise  of  power  by  a  majority,  except  as  Umited  hiyxhc  other 
to  guarantee  the  free  exercise  of  rights  by  the  minorit}-.  I  need 
but  briefly  refer  to  the  detailed  provisions,  for  my  purpose  b 
not  to  enumerate  the  contents  of  a  constitution,  except  as  may 
be  necessary  to  illustrate  its  sphere  and  function.  They  are 
clearly  stated  in  the  Massachusetts  constitution  of  1780,  which 
m-as  the  type  substantially  followed  by  other  states.  The 
frame  of  government  naturally  proiided  for  three  distinct  and 
independent  departments — legislative,  executive  and  judidaL 
This  was  in  accord  u-ith  the  then  widely  accepted  philosophy 
of  Montesquieu,  the  authority  of  Blackstone,  the  real  principles 
of  the  Englisli  constitution,  and  with  our  past  experience.  In 
England,  at  the  time  of  our  early  constitution  making,  the 
three  powers  had  long  since  ceased  to  be  centered  in  the  king. 
Out  of  her  experience  and  emancipation  the  French  philoso- 
pher and  English  jurist  had  evolved  and  declared  the  principle 
that  Uberty  depended  upon  the  separation  of  these  powers. 
Earnestly  bdieving  in  self-government  and  liberty,  theframers 
of  our  constitutions  made  the  legislative  department  thomughly 
rcpieseiitotive,  and  the  all  important^  reqxmsible  branch  of  a 
republican  government*  with  power,  subject  only  to  oonstittt- 
tkmal  limitatioos,  frequently  and  fully  to  enact  the  people's  wilL 
The  other  two  branches,  equally  necessary  and  co-equal  in 
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rank,  in  legal  cflect  m'cre  merely  agents  to  enforce  lcgislath*e 
action  mithin  the  sphere  of  its  power.  The  juciicial  department 
could  create  no  right.  Its  power  was  limited  to  the  construc- 
tion of  uTitten  or  unwritten  law.  The  highest  jndge  mas  as 
much  hemmed  in  by  law  as  the  humblest  criminal  in  the  dock. 
Equally  limited  in  its  scope  was  the  po%ver  of  the  executive 
department  to  supcrx-ise  the  administration  and  enforcement  of 
law.  The  three  departments  were  independent,  each  supieme 
within  its  jurisdiction,  and  >'et  the  law  making  power  was 
cicfltrly  and  design^ly  the  dominant  branch  of  government 

These  necessary  powers  of  a  constitution,  determining  the 
frame  and  scope  of  government,  suggest  control  rather  thaft 
liberty,  hoH'ever  reprcsentatK*e  our  institutions.  Government 
compels  submission  to  its  authority,  but  its  compulsion  also 
necessitates  a  guaranty  of  protection,  especially  against  the 
arbitrary  action  of  any  of  its  departments.  We  need  not  base 
this  guaranty  on  Rousseau's  theory  of  a  social  contract  where 
"  allegiance  was  agreed  to  be  exchanged  for  protection ; "  nor 
upon  Spencer's  extreme  extension  of  the  law  of  equal  freedom, 
which  **  admits  the  right  of  the  citizen  to  adopt  a  condition  of 
voluntary  outlawry."  We  claim  it  through  our  Anglo-Saxon 
ancestors  who  wrested  it  by  force  from  rulers,  and  made  it  as 
permanent  and  potent  as  government  itself. 

At  the  time  of  our  national  independence  the  evolution  of 
constitutional  .law  had  reached  the  definite  point  tliat  popular 
rights,  as  against  the  ruling  power,  could  only  be  intrusted  to 
esublished  written  guarantees,  and  that  these  were  as  neces- 
sary in  a  popular  government  vested  in  a  majority  as  one  of  a 
more  absolute  character.  Such  guarantees,  therefore,  were 
embodied  m  our  written  constitutions,  and  covered  what 
were  felicitously  called  in  our  declaration  "  certain  unalienable 
rights  with  which  man  is  endowed  by  his  Creator,  among 
which  are  life,  liberty  and  the  pursuit  of  happiness." 

These  are  more  fully  set  forth  in  the  constitution  of  Massa- 
chusetts as  "  the  right  of  enjoying  and  defending  life  and 
liber^,  of  acquiring,  possessing  and  protecting  property;  in 
fine  of  seeking  and  obtaining  safety  and  happiness,"  and  speci- 
fically stated  to  include  freedom  of  conscience  and  worship^ 
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trial  by  juiy,  right  of  petition  and  self-govemment,  freedom  of' 
debate  and  the  press,  freedom  from  improper  arrest  and  martial 
law,  right  to  compensation  for  property  taken  for  public  uses* 
and  other  rights  equally  familiar. 

To  these  provisions,  establishing  government  and  guaran- 
teeing rights,  were  added  certain  fundamental  duties  of  govefiv> 
ment  to  its  constituency,  which  were  clearly  and  unhrersally 
recognized  as  necessary  to  secure  public  safety  and  happiness, 
and  so  were  imperatively  enjoined  upon  the  sovereign  power 
by  the  organic  law,  as  r.  ^.,  the  duty  of  cherishing  public 
schools  and  the  interests  of  literature  and  the  sciences. 

These  general  principles  and  provisions  cover  the  whole 
scope  and  extent  of  our  early  constitutional  law  and  dearly 
point  out  its  limitation,  and  the  lines  of  its  progress  and 
development.  They  leave  great  latitude  to  the  people  for 
legislation ;  and  seem  to  recognize  almost  as  a  third  great 
principle  of  constitutional  law,  certainly  as  a  deduction  from 
the  principle  of  compact  and  self-government  the  right  of  the 
people  frequently  and  easily  to  change  their  laws.  This  is 
expressly  declared  in  the  constitution  of  Massachusetts.  It 
means  that  as  needs  appear  and  the  state  develops,  as  new 
policies  or  bdiefs  are  accepted  by  the  people  or,  in  its  own. 
words,  **  as'  the  common  good  may  require  '*  there  shall  be 
opportunity  to  make  them  law.  As  the  occasion  arose,  there 
was  to  be  unrestricted  power  to  deal  with  it  The  constitutioa 
was  not  like  a  rigid  creed  to  be  a  barrier  to  shut  out  "  the  more 
light  **  which  marks  the  progress  as  vk-ell  of  society  as  religion ; 
nor  yet  was  it  to  be  as  changeable  and  unstable  as  the  legisla- 
tive will.  But  broad  in  its  scope,  without  unnecessary  restric- 
tions, general,  expansive  m  its  principles,  simple  and  terse  in  its 
provisions,  it  was  in  (act  to  be  permanent,  fundamental  law,, 
rather  than  a  restraint  upon  legislation,  or  itself  legislation,  or 
the  instrument  to  enforce  the  will  of  temporary,  fleeting  majori- 
ties. It  was  to  establish  the  lines  of  government  rather  than 
do  the  work  of  governing ;  t|at  was  left  to  the  instniineiits  it 
created* 

This  limited  sphere  of  organic  law  is  clearly  seen  in  our 
oatKMial  constitution.    It  created  a  government  of  specified. 
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powers  granted  by  the  states,  but  absolute  within  their  scope. 
In  the  statement  of  these  powers  and  in  guarding  individual 
and  state  rights,  it  closely  followed  the  form  and  primal  princi- 
ples of  the  earlier  state  constitutions.  It  does  not  undertake 
to  legislate  or  to  limit  legislation  except  of  states  where  neces- 
8ar>'  for  national  supremacy ;  but  is  content  in  terse  and  com* 
prehensive  language  to  establish  a  frame  of  government,  define 
its  powers  and  then  declare  its  body  of  liberties.  In  less  tlian 
thirty  words  it  created  our  whole  national  jndicial  system,  not 
by  elaborate  specification,  but  by  grant  of  ample  authority  to 
itA  legislative  branch.  In  eight  words  it  established  the 
admiralty  and  maritime  jurisdiction  of  its  courts,  giving  by  the 
very  absence  of  detail  the  power  to  its  judicial  department  to 
meet  the  pressing  exigencies  of  the  country  and  its  progress, 
and,  by  magnificent  judicial  evolution,  to  broaden  this  exclu- 
sive jurisdiction  from  the  ebb  and  flow  of  the  tide,  so  as  to 
coi'cr  every  league  of  nangable  water  within  our  continental 
domain. 

It  would  be  easy  to  multiply  similar  illustrations  fit>m 
national  and  state  constitutions,  showing  their  purpose  to  be 
on  broad  lines  to  establish  government  and  safeguard  rights, 
leaving  detail  and  enforcement  to  legislation,  and  the  people 
free  to  act  through  their  representative  institutions  under  a 
limited  restraint ;  and  recognizing  the  fact  that  the  needs  of  a 
progrcssi\'e.social  organism  can  better  be  met  by  freedom  fiom 
constitutional  limitation  than  by  constant  constitutional  change. 

The  unwritten  constitution  of  England,  wholly  under  the 
control  of  a  sovereign  Parliament,  flexible,  expansive,  yet  u-ith 
permanent  principles  and  rights,  has  readily,  safely  permitted 
a  growth  and  change  of  institutions  with  the  progress  of  the 
nation,  even  enabling  her  in  1832,  "  to  cany  through  a  politi- 
cal re\'olution  under  the  guise  of  legal  reform."  While  in 
England,  as  Mr.  Dicey  points  out,  "  laws  are  called  constitu- 
tional because  they  refer  to  subjects  supposed  to  aflect  the 
fundamental  institutions  of  the  sfate,  and  not  because  they  are 
legally  more  sacred  or  diflkult  lo  change  than  other  laws/* 
and  while  with  us-  both  tests  are  present,  but  the  latter 
supreme— yet  there  and  here  the  truth  has  been  recognised 
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that  "  the  endeavor  to  create  lawf  which  cannot  be  changed  b 
an  attempt  to  hamper  the  exercise  of  sovereign  poner ; ''  and 
so  *'  tends  to  bring  the  letter  of  the  law  into  conflict  with  the 
will  of  the  really  supreme  power  in  the  st^te."  \Vc  obviate 
this  difficulty,  not  by  putting  our  constitutions  within  the  con* 
trol  of  the  legislatii'e  power,  trusting  only  to  its  conser^'atism 
to  uphold  fundamensal  rights  and  principles,  but  rescn-ing 
these  with  reliance  on  a  supreme  judiciary  for  thctr  mainten- 
ance, we  have  found  safety  and  growth  by  giving  the  people 
ample  power  to  legislate,  and  yet  have  insured  the  stabJUiy  of 
rights  and  institutions. 

Our  national  constitution  is  an  excellent  illustration  of  the 
success  of  this  policy.  Its  system  of  constitutional  govern* 
ment,  with  its  comprehensive  general  principles  and  broad 
powers  sufficiently  elastic  to  allow  of  expansion  by  proper  con- 
struction, yet  sufficiently  distinct  to  be  effective  and  protecci\'e, 
has  stood  the  test  of  more  than  a  hundred  years,  carried  us 
through  foreign  wars  and  civil  conflict,  adequately  met  a 
phenomenal  increase  of  population,  wealth  and  area,  unth  its 
nen'  and  momentous  questions,  skilfully  adjusted  the  delicate 
relations  between  state  and  nation,  and  governed  as  efficiently 
JOjOOOjOOO  of  people  scattered  through  rDrt>'-four  states, 
reaching  fix>m  ocean  to  ocean,  as  the  small  population  of  the 
narrow  coast  line  which  embraced  its  thirteen  original  con- 
stituents. Yet  during  ninety  years  of  this  marvellous  groiith 
and  change,  it  lias  required  no  amendment  except  to  make 
permanent  the  grand  results  of  the  civil  war.  Speaking  of  this 
act  of  the  sovereign  power  of  tlie  United  States,  sa>-s  Dice>' : 
**  It  needed  the  thunder  of  civil  war  to  break  his  repose,  and 
it  may  be  doubted  whether  anything  short  of  impending  revo- 
lution will  ever  again  arouse  him  to  activity/'  If  so  I  may  add  it 
will  not  be  because  "  the  monarch  slumbers,"  but  because  he 
is  contented.  Admirably  has  the  national  constitution  fulfilled 
its  purpose  "  to  form  a  more  perfect  union,  establish  justice^ 
insure  domestic  tranquility,  provide  for  the  common  defenccp  [ 
promote  the  general  welfare,  and  secure  the  blessings  of  j 
liberty,"  all  proper,  necessary  coa^titutional  dutiesw  Its  sue-  ; 
COS  has  demonstrated  that  a  constitution,  to  be  efficient  and .' 
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permanent,  and  yet  adapted  to  the  progressive  development  of 
the  future,  should  be  comprehensive,  not  minute;  contain 
principles,  not  measures;  establish  fundamental  rights,  not 
petty  restrictions ;  give  large  powers  to  its  departments,  and 
leave  ^Mxifk  legislation,  which  may  be  the  transient  product 
of  spasmodic  excitement,  not  thcr  people's  will,  but  their  whin,, 
within  their  power  freely  to  control. 

An  examination  of  our  numerous  state  constitutions  will 
show  that  in  recent  yean  there  has  been  a  marked  tendency  in 
the  opposite  direction.  I  have  not  time  nor  you  patience  to 
consider  the  frets  in  detail  A  lew  references  will  be  perhaps- 
suflRdent 

Down  to  about  1 850,  all  of  the  state  constitutions,  following, 
substantially,  the  models  of  Massachusetts,  Virginia  and  the 
United  States,  contained  only  a  bill  of  rights  and  a  fiame  of 
government,  the  latter  establuhed  under  comprehenshw 
provisions,  upon  a  broad  basis  and  with  huge  powerSi 
Thereafter,  and  in  a  constantly  increasing  degree,  these 
constitutions  grow  longer,  more  elaborate  and  detailed,  especK 
ally  in  their  restrictions  upon  l^slation  and  in  the  exercise 
therein  of  legislative  powers.  This  tendency  seems  to  have 
been  most  marked  about  1850,  from  1870  to  187$,  and  in  the 
new  constitutions  of  the  last  few  years ;  and,  while  widely 
prevalent,  to  have  found  fuller  expression  m  the  West  and 
South.  Let  me  give  a  few  typical  illustrations  of  each  pefkxL 
The  constitution  of  Illinois  of  1848,  increasing  in  length  in  the 
ratio  of  eight  to  eighteen,  finds  room  for  minute  provisions  as- 
to  tax  sales,  and,  in  sue  sectkms,  for  regulation  of  ooiporatkNis^ 
The  constitution  of  Ohio  of  1851,  neariy  twice  as  kmg  as  iti 
predecessor,  restricts  the  power  of  the  Legislature  over  cor- 
porations, and  itself  defines  their  duties  and  liabilities.  The 
Indiana  constitution  of  the  same  date  forbids  the  Legislature 
to  pass  local  laws  in  seventeen  specified  cases,  and  in  fourteen 
sections  legislates  in  reference  to  corporations.  Coming  to  a 
later  period,  we  find  the  Illinois  constitution  of  1870  making 
elaborate  limitatx>n  on  the  power  of  the  Legislature,  and  very- 
detailed  legislatkm  for  the  regulatkm  of  warehouses,  raikoadii 
and  corporations  generally. 
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Tlie  Pennsylvania  constitution  of  1873  devotes  thirteen  seo- 
tioQs  to  the  regulation  of  private  corporations,  and  twelve  morr 
to  railroads  and  canals,  and  gives  more  than  one-seventh  of 
its  entire  length  to  detailed  limitations  on  the  power  of  the 
Legislature.  The  Missouri  constitution  of  1 875 ,  having  grown 
since  l820,  in  the  ratio  of  1 1  to  31,  legblates  at  great  length 
upon  these  subjects,  and  minutely  provides  for  the  municipal 
government  of  St  Louis.  The  CaUfomia  constitution  of  1879, 
among  maiiy  details  of  legislation,  prescribes  the  hours  of 
labor  on  public  works,  defines  mechanics'  liens,  and  ibibids  any 
corporation,  directly  or  indirectly,  to  employ  any  Chinese  or 
Mongolian  in  any  capacity.  Coming  to  the  latest  period,  we 
find  the  Mississippi  constitution  of  1891  almost  a  code  of  laws. 
It  contains  385  sections,  covering  forty-seven  octavo  pages. 
With  much  detail  it  both  forbids  the  Legislature  to  pass  lawa 
upon  certain  subjects  and  requires  it  to  legislate  upon  others,. 
as  r.  ^.,  the  provisions  (sec.  83)  that  **  the  Legislature  shall 
enact  laws  to  secure  the  safety  of  persons  from  fires  in  hotels*, 
theatres  and  other  public  places  of  resort,"  and  (sect  186) 
"  pass  laws  to  prevent  abuses,  unjust  discriminations  and  extor- 
tion in  all  charges  of  express,  telephone,  sleeping  car,  telegraph, 
and  railroad  companies,"  etc.,  and  (sec.  198)  **  laws  to  prevent 
all  trusts,  combinations,  contracts  and  agreements  inimical  to- 
the  public  welfare.*'  It  also  incorporates  the  whole  of  ut 
employers'  liability  act,  requires  any  railroad  thereafter  oon- 
stincted  within  throe  miles  of  any  county  seat  to  pass  through 
the  same,  and  establish  a  depot  therein,  regulates  the  expenses 
of  criminal  prosecutions,  provides  that  the  state  printing  and' 
stationeiy  shall  be  furnished  under  contract,  that  the  state 
librarian  may  be  a  woman,  and  for  numerous  other  details  of' 
government  usually  covered  by  statute  law. 

Instructive  of  the  tendency  of  this  period  are  the  very 
volununotts  and  detailed  cbnstitutions  adopted  in  1889  by  the- 
new  states  of  Montana,  Washington,  North  and  South  Dakota.. 
They  seemed  to  be  based  on  the  belief  that  the  politicaf 
panacea  for  all  the  evils  which  have  beset  legislation  in  the 
older  states  is  to  put  it  into  constitutional  law  largely  beyond 
reach  of  the  people.    A  friendly  critic^  reviewing.  them»  says: 
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'*Thcy  approach  a  code  of  laws,  rather  than  a  resume  of 
governmental  prindples.  Thc>'  \vi\\  prove  unwieldy  in  prac- 
tical administration,  because  they  attempt  to  prepare  the  state 
for  a  great  number  of  detailed  labors.  The  framers  seem  to 
have  thought  that  the  governments  would,  at  best,  be  intrusted 
to  untrustworthy  oflkials,  and  that  it  was  wise,  it  not  necessary, 
to  set  forth  the  details  of  state  government,  even  to  the 
definition  of  such  terms  as  monopolies  and  railroads.*'  He 
wisely  adds :  "A  constitution  aims  to  be  a  chart,  based  upon 
a  large  amount  of  experience  in  the  conduct  of  government. 
Rut  a  constitution  is  not  intended  to  teach  a  system  of  legisla- 
tion, or  to  discuss  passing  problems  in  transportation.'*  As 
one  reads  in  these  constitutions  the  many  restrictions  upon  tlie 
legislative  ]iower,  he  is  almost  inclined  to  believe  that  this 
department  was  established  for  the  purpose  of  declaring  what 
it  could  not  do,  and  is  reminded  of  Dickens*  Circumlocution 
office,  whose  only  power  was  "  how  not  to  do  it." 

In  North  Dakota,  ninet>'  prohibitions  are  placed  upon  the 
legislature  in  the  single  matter  of  special  legislation ;  forty-five 
in  South  Dakota,  and  about  as  many  more  in  the  other  two 
.states.  The  courts  are  estiblished  and  their  jurisdiction 
defined  with  the  detail  and  precision  of  a  statute,  the  Wash- 
ington constitution  even  fixing  the  time  within  which  a  judge 
must  render  his  decision,  and  the  North  Dakota  constitution 
requiring  the  Supreme  Court  to  prepare  a  syllabus  of  the 
points  adjudicated  m  each  case.  Apparently  the  legal  mem- 
bers of  the  convention,  whose  influence,  it  is  said,  inserted  this 
last  provision,  rely  more  on  head  notes  than  opinions,  and 
were  determined  that  these  at  least  should  be  clear  of  adiier 
dkta  even  if  necessary  to  invoke  the  power  of  the  organic 
law  of  the  state.  The  provisions  in  reference  to  corporations 
are  most  elaborate  and  detailed,  and  arc  substantially  "  a  com- 
pendium of  present  corporation  law,  written  by  popular  senti- 
ment." By  the  creation  of  important  administrative  boards, 
and  by  the  many  restrictions  on  the  legislative,  executive  and 
judicial  departments,  the  tendency  of  these  constitutions  is  to 
establish  a  sort  of  automatic  permanent  administration  as  a 
substitute  for  oCkr  usual  form  of  government    This  fiict  is 
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conceded  by  the  thoughtful  critic  I  have  quoted,  and  is  called 
by  him  a  ircof^tion  in  constitutional  law  of  a  **  fourth  depart- 
ment of  government  *  * — the  department  of  administration.  All 
but  one  of  these  constitutions  provide  for  amendment  or  the 
calling  of  a  constitutional  convention  by  a  majority  vote  of 
both  branches  of  a  single  Legislature,  ratified  by  a  majority  of 
the  electors.  Both  Dakotas  established  constitutional  prohibi- 
tion after  a  popular  vote — in  North  Dakota  by  a  majority  of 
1 159  in  a  total  vote  of  nearly  36.000,  thus  making  a  perma- 
nent restriction  on  thie  people  ag^nst  the  will  of  nearly 
one-half,  and  be>'ond  their  power  to  change,  even  when  a 
majority,  except  by  constitutional  amendment. 

I  have  referred  to  these  constitutions  somewhat  at  length 
because  of  the  nearly  140  constitutions  which  have  been 
framed  in  this  country,  they  mark  the  widest  departure  from 
the  fundamental  principles  of  constitutional  law  hitherto  gen- 
erally accepted  and  adopted.  I  do  not  question  the  vkisdom 
of  enacting  into  law  many  of  the  provisions  they  contain,  and 
certainly  not  the  public  spirit  and  high  purpose  of  the  men 
who  framed  them.  But  on  grounds  both  of  principle  and 
expediency  I  seriously  doubt  the  wisdom  or  propriety  of  this  . 
wide  extension  of  the  scope  and  office  of  constitutional  law. 
These  constitutions,  in  their  numerous  restrictions,  in  their 
avowed  mistrust  of  representative  government,  in  their  excessive 
legislation  placed  be^'ond  the  convenient  control  of  the  people, 
in  their  violation  of  the  principle  of  self-government,  seem  to 
have  overlooked  the  fundamental  idea  upon  which  rests  our 
constitutional  law,  and  again  to  have  set  up  the  principle  of 
government  by  control  rather  than  government  by  compact 
True,  the  control  may  be  of  a  majority,  not  a  king ;  but  the 
vital  question  is  not  it^  source,  but  its  extent.  If  it  prevents 
the  people  from  asserting  their  will,  if  it  continues  the  reign  of 
a  departed  majority,  it  is  not  in  accord  with  the  principles  and 
institutions  of  our  liberty-loving,  self-governing  peofje. 

Certainly  these  constitutions  depart  from  the  wise  advice 
given  by  our  ablest  authority  on  constitutional  law.  Sakl 
Judge  Cooley  to  the  North  Dakoto  conventkm:  *'In  your 
coQstiliition  making  remember  that  times  chai^e^  tiiat  mctt 
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change,  that  new  things  aie  invented,  new  devices,  new 
schemes,  new  plans,  new  uses  of  corporate  power.  And  that 
thing  is  going  to  go  on  heieafter  for  all  time,  and  if  that 
period  should  ever  come  which  we  speak  of  as  the  nuHenium, 
I  still  expect  that  the  same  thing  will  continue  to  go  on  there, 
and  even  in  the  millenium  people  will  be  studying  ways 
whereby  by  means  of  corporate  power  they  can  circumvent 
their  neighbors.  Don't  in  your  constitution-making  legislate 
too  much.  In  your  constitution  you  are  tying  the  hands  of 
the  people.  Don't  do  that  to  any  such  extent  as  to  prevent 
the  Legislature  hereafter  from  meeting  all  evils  that  may  be 
within  the  reach  of  proper  legislation.  Leave  something  lor 
them.  Take  care  to  put  proper  restrictkMis  upon  them,  but 
at  the  same  time  leave  what  properly  belongs  to  the  field  of 
legislation  to  the  legislature  of  the  future.  You  have  got  to 
trust  somebody  in  the  future,  and  it  is  right  and  proper  that 
each  department  of  the  government  should  be  trusted  to  per> 
form  its  legitimate  function." 

The  objections  to  this  large  and  increasing  extension  of  the 
province  of  constitutional  law  are  serious  and  obvious.  In  the 
first  place  it  seems  to  deny  the  existence  of  any  fixed  under- 
lying principles  which  are  to  determine  wluit  a  constitution 
should  contain,  and  to  make  the  supreme  and  only  test  the 
wish  and  will  of  the  majority.  Thus  it  opens  the  door,  has 
opened  it,  to  incorporating  in  a  constitution  the  whole  body  of 
statute  law.  In  doing  this  it  necessarily  removes  firom  the 
immediate  control  of  the  people  the  power  which  governs 
them.  It  denies  their  right  fi^uently  and  easily  to  change 
their  laws,  and  so  infringes  the  fundamental  principle  of  self* 
government.  What  right,  under  our  theory  of  government, 
has  the  majority  of  to-day,  which  to-morrow  may  be  the 
minority,  to  impose  its  will  unalterably  on  the  then  majority, 
except  the  right  which  relies  only  on  might?  But  have  not 
we  of  Anglo-Saxon  blood  for  centuries  fought  that  klea, 
and  evolved  the  higher,  safer  principle,  that  government 
rests  upon  the  consent  of  the  governed;  to  be  under  the 
control,  of  coarw,  of  the  majority,  but  a  mijorily  whoae 
life  and  acts  are  themselves  under  the  control  of  die  people. 


OF  CONSTITUTIONAL  LAW.  5O3 

Otherwise  it  is  ndtlier  a  government  of  the  people  nor  of  a 
majority. 

This  modem  constitutional  growth,  i^ith  its  excessive  gov* 
emment  and  its  many  restrictions  firmly  fastened  on  the  people^ 
seems  also  to  conflict  with  the  principle  of  freedom  from 
restnunt,  which  is  the  very  essence  of  Democracy,  finding 
expression  in  "  such  terms  as  free  institutions,  dvil  liberty  and 
self-government."  With  its  more  of  control  and  less  of  com- 
pact, it  marks  an  evolution  backward  in  the  progress  of  dvili- 
aation.  **  The  time  was/*  says  Spencer,  "  when  the  history  of 
a  people  was  but  the  history  of  its  government.  It  is  others 
wise  now.  The  once  universal  despotism  was  but  a  manifestar 
tkxi  of  the  extreme  necessity  of  restraint.  Feudalism,  serfdom, 
sbvery,  all  Qrrannical  institutions,  are  merely  the  most  vigorous 
kinds  of  rule,  springing  out  of,  and  necessary  to,  a  bad  state 
of  man.  The  progress  from  these  is  in  all  cases  the  same— 
leas  government.  Constitutional  form  means  this.  Political 
freedom  means  this.    Democracy  means  this." 

If  this  enlargement  of  the  field  of  constitutional  law  is 
really,  as  suggested,  the  development  of  a  fourth  great  dcpait- 
ment  of  government,  that  of  administratkxi,  such  a  change,  as 
aflecting  the  frame  of  government,  is  within  the  proper  scope 
of  a  constitution ;  yet  it  may  be  well  to  consider  how  iar  such 
department,  placed  by  organic  law  beyond  the  control  of  the 
people,  is  in  harmony  with  our  institutions.  It  seems  to  bear 
some  resemblance  to  the  droit  administratif  of  France,  which 
has  never  taken  deep  root  in  Anglo-Saxon  soil.  While  that 
law  places  the  oflicers  of  administration  hugely  beyond  the 
jurisdictkxi  of  the  courts,  this  fourth  department  would  place 
administratioo  itself  beyond  the  jurisdiction  of  the  people. 
Dicey  nys  of  the  droit  administratif  that  "it  rests  upon 
political  principles  at  variance  with  the  ideas  which  are 
embodied  hi  our  existing  constitution,"  and  that,  *"  for  each 
Ibature  of  it  one  may  find  some  curious  analogy  either  in 
the  daims  put  fbnrard  or  in  the  institutioas  &vored  by  the 
crown  kwycrs  of  the  Seventeenth  century."  Then  commea- 
ling  on  the  fidluie  of  the  Tudors  and  Stuarts  to  establish  this 
''stfoogadmimstrative  system,"  be  dedares  it  was  •^cUc^T 
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because  the  whole  tcheme  of  administrative  law  was  opposed 
to  those  habits  of  equality  before  the  law  which  had  long  been 
essential  characteristics  of  English  institutions,"  May  not  we 
as  truthfully  say  that  a  scheme  of  automatic  administration, 
created  by  limitation  of  the  powers  of  other  departments,  to 
be  a  substitute  for  and  above  legislation,  is  opposed  to  the 
long  settled  principles  of  Republican  institutions  ?  Is  it  not 
safer  and  better  to  make  administration  responsible  to  the 
people  by  leaving  its  system  within  their  control  ?  Then  give 
it  stability  and  efficiency  by  lifting  its  offices  out  of  the  spoils 
of  politics,  and  making  their  tenure  dependent  only  on  merit 
and  fitness. 

Serious,  too,  are  the  objections  on  the  ground  of  expedi- 
ency to  this  tendency  to  put  into  organic  law  statute  regula- 
tions which  it  may  be  wise  frequently  to  change.  One  of  t<vo 
results  must  follow : '  cither  law,  if  unchangeable  and  dis- 
credited, loses  its  'authority  and  the  people  become  demoral- 
ized, or  their  constitution,  often  changing,  loses  its  stability 
and  fundamental  law  becomes  the  subject  of  constant  agitation 
and  controversy.  Against  this  evil  every  constitution,  until 
recent  days,  has  sought  to  protect  itself;  first,  by  confining 
its  scope  within  the  limits  of  well  defined  fundamental  prind- 
ples,  and  next  by  making  difl^cult  its  own  amendment.  It 
was  intended,  as  expressed  by  Chancellor  Kent,  that  "  time 
shall  be  given  for  mature  deliberation  upon  questions  arising 
upon  the  constitution,  which  are  always  momentous  in  their 
nature,  and  calculated  to  affect  not  the  present  generation 
alone,  but  their  distant  posterity.** 

An  illustration  of  the  evil  to  which  I  refer  may  be  found  in 
the  experience  of  some  of  our  states  with  constitutional  pro- 
hibition. However  wise  and  necessary  prohibition  may  be, 
the  proper  place  for  this  much  controverted  restriction  is  in 
statute,  not  constitutional  law.  Dependent  for  its  enforcement 
upon  statute  law  and  a  sustaining  public  sentiment,  it  gains 
little  by  constitutional  recognition,  while  the  constitution  itself 
may  suffer  by  the  evasions  and  oppositfon  of  a  discontented 
people  unable,  lawfully,  to  assert  their  will.  Referring  to  thia 
danger  a  distinguished  jurist  iias  fefdbly  said, "  A  constitu- 
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tiofi  b  not  a  code,  civil  or  penal ;  and  whatever  tends  to  turn 
it  into  one,  endangers  its  ultimate  stability  by  exposing  it  to 
every  gust  of  popular  excitement  or  caprice.  ...  To 
put  into  a  constitution  a  rule  which  a  statute  would  sufficiently 
prescribe,  and  which  must  be  supplemented  by  a  statute  to  make 
it  effective,  would  be  simply  to  take  advantage  of  the  greater 
permanency  of  the  organic  law  in  the  interest  of  a  majority— 
for  a  purpose  quite  foreign  to  the  puqx>se  of  that  instrument ; 
and  might  well  argue  a  distrust,  on  the  part  of  that  majority, 
of  their  ability  to  maintain  their  ground  in  the  convictions  of 
the  people.  If  this  be  its  significance  ...  it  would 
exempli^'  that  tyranny  of  the  majority  which  the  friends,  as 
well  as  the  foes,  of  democratic  institutions  concede  to  be  thdr 
greatest  inherent  danger." 

If  I  am  right  in  my  criticism,  it'  must  be  that  certain  funda- 
mental principles  determine  the  true  scope  and  office  of  consti- 
tutional law.  I  believe  such  principles  have  been  evolved  out 
of  the  experience  and  struggles  of  the  past ;  and,  speaking 
broadly,  may  be  defined  as  the  principle  of  control  which 
establishes  the  frame  of  government,  and  the  principle  of 
compact  which  determines  its  form,  guarantees  important 
rights  and  leaves  to  the  people,  through  power  over  legisla- 
tion, full  power  of  self-government  Upon  these  principles 
were  based  the  typical  constitutions  of  Massachusetts  and 
Virginia,  and  upon  them  alone  still  they  rest 

If  it  be  argued  that  the  modem  expansion  of  constitutional 
duties  is  due  to  mistrust  of  representative  government,  and 
severe  constitutional  limitations  are  necessary  for  the  public 
wdfiue,  I  can  only  answer  that  the  argument  is  a  confession 
of  the  failure  of  our  institutions  and  an  indictment  of  the 
mtegrity  of  our  national  character,  agaia<it  which  I  protest, 
and  which  will  not  be  remedied  by  constitutional  provisions. 
For  let  us  remember  in  the  words  of  the  wise  philosopher  I 
have  so  often  quoted,  that  '^ institutions  are  made  of  men; 
that  men  are  the  struts,  ties  and  bolts,  out  of  which  they  are 
framed;  and  that,  dovetail  and  brace  them  as  we  may,  it  is 
their  nature  which  must  finally  determine  whether  the  ir  ' 
tions  can  stand.     Always  there  will  be  some  line  o 
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resistance,  along  which,  if  the  humanity  they  are  wrought  out 
of  be  not  strong  enough,  they  will  give  way,  and,  having  given 
away,  will  sink  down  into  a  less  trying  attitude.  ...  No 
philosopher's  stone  of  a  constitution  can  produce  golden  con- 
duct from  leaden  instincts.  No  apparatus  of  senators,  judges 
and  police  can  compensate  for  the  want  of  an  internal  govern- 
ing sentiment.  No  legislative  manipulation  can  dee  out  an 
insufficient  morality  into  a  sufficient  one.  No  administradve 
sleight  of  hand  can  save  us  from  ourselves.** 

TIm  ftbovc  addrea  wtm  ddivered  at  the  recent  Conuaaiieaiieiit  of  ths 
Yslt  Law  School  by  Ooramor  RqmcH,  by  wboie  pemiaaioa  it  la  han 
pcintMl.— £^ 


A  LAST  WORD   ON  CONSTITUTIONAL  CON- 
STRUCTION. 


By  Ricka«d  C.  KcMtmTaiB,  IX.D. 


That  there  are  two  standards  of  constitutional  law  b  evident 
They  appear  to  be  inconsistent  when  we  see  them  applied  by 
the  judiciary  and  they  are  so,  but  this  does  not  warrant  the 
inference  that  the  standards  are  faulty.  When  we  compare 
the  modem  utterances  of  judges  when  assuming  the  power  of 
disregarding  the  voice  of  the  State  speaking  by  the  legislature, 
with  the  severe  logic  of  those  who  first  demonstrated  the  right 
of  the  judidary  to  excrdse  this  transcendent  power,  it  seems 
impossible  to  find  a  reason  to  justify  the  apparent  assumption 
of  the  right  to  limit  the  power  of  the  State,  by  what  seems  to 
be  so  evidently  the  arbitrary  and  capricious  opinions  of  the 
occupants  of  the  Bench  for  the  moment.  The  &ct  that  there 
b  an  ethical  basis  for  the  opinion  is  lost  sight  of  because  the 
attention  b  occupied  in  the  endeavor  to  find  a  justification  for 
its  application.  All  men  accustomed  to  think  in  the  ordinary 
lines  would  agree  in  denouncing  a  court  that  would  refuse  to 
carry  into  eflfect  a  law  involving  capital  punbhment  because  in 
their  opinion  such  legblation  was  nothing  but  a  survival  of  a 
barbarous  age  and  of  a  cruel  and  bkKxI-thtrsty  peopW.    But 
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why  this  should  be  criminal  in  a  judge  and  might  be  praise- 
worth/  in  a  legislator  does  not  appear  to  be  seen  at  all,  much 
less  to  be  clearly  seen.  Believing  this  to  be  of  the  highest 
importance,  every  effort,  however  feeble,  to  stem  the  current 
that  has  set  in  this  direction  within  a  few  years  may  be  of 
value.  It  may  be  that  the  assertion  of  the  right  of  the 
judiciary  distinctly  and  avowedly  to  disregard  the  action  or 
command  of  the  State  in  the  exercise  of  its  legislative  functions 
may  have  led  to  the  notion  that  there  was  no  other  system  of 
constitutional  law  than  the  one  that  conferred  this  power  on  the 
judiciary.  It  b  plain  to  all  that  if  there  be  an  express  prohibi- 
tion on  legislative  action,  any  such  action  must  be  nugatory 
or  the  Constitution  is  impotent  If,  for  instance,  Congress  or 
a  legislature  should  impose  a  tax  on  exports  from  a  State  all 
will  agree  that  either  the  Constitution  must  cease  to  operate 
or  the  law  must  not  be  enforced.  And  if  one  should  justify 
the  seizure  or  detention  of  property  under  such  a  law,  a  court 
must  determine  which  of  the  two  conunands,  both  having  the 
form  of  law,  shall  be  obeyed. 

It  seeihs  to  be  a  general  notion  that  until  there  were  gov-  ' 
emments  established  or  regulated  by  instruments  of  this  kind, 
there  never  had  been  committed  to  the  judiciary  this  power  of 
declaring  the  action  of  the  State,  in  the  exercise  of  its  law 
making  power  void.  It  did  not  exist  anywhere.  And  so 
far  as  I  am  aware  of,  the  right  was  first  claimed  by  the  judiciary 
of  this  country.  I  think  all  agree  Lord  Cork's  claim  is  without 
warrant  The  exercise  of  the  power  has  become  so  frequent 
and  the  details  of  constitutional  restraint  so  minute  that  the 
singular  eminence  of  the  power  has  been  lost  sight  of.  In 
this  State  a  case  has  occurred  that  is  probably  one  of  the  most 
ludicrous  instances  of  the  application  of  reasoning  or  logic  that 
can  be  found  in  judicial  literature.  And  that  is,  that  the 
legislation  which  is  void  because  of  want  of  power  in  the 
legislatufc  continues  in  force  and  is  a  justification  for  all  that 
is  done  apparently  until  the  court  say  it  is  void.  There  can 
be  but  one  expkmation  of  a  blunder  so  absurd  as  this,  violating 
as  it  docs  the  uniform  declarations  of  all  courts,  but  there  is  a 
paliation  in  the  impossible  attempt  to  compel  unifomity  in 
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municipal  powers.'  Still  no  one  cm  help  seeing  that,  for 
practical  purpofscs,  constitutional  law  with  us  is  confined  to 
those  instances  that  are  embodied  in  the  written  constitutions. 
There  are  protests  agaiast  this,  and  by  men  of  great  weight-^ 
one  going  so  fiir  as  to  declare  that  the  reason  for  the  pro- 
hibitory  clauses  is  to  furnish  illustrations  of  the  correct  path 
to  be  pursued ;  e,  ^.,  the  prohibition  of  bills  of  attainder  docs 
not  presuppose  a  power  to  enact  such  a  bill  if  there  were  no 
prohibition.  And  then  we  are  launched  into  those  remarkable 
sentences  in  our  national  document,  and  are  told  that  they 
emUxly  the  principles,  to  protect  which  the  constitutions 
were  nijiclc. 

Tluit  there  are  truths,  and  \er^  valuable  truths,  embodied 
in  these  Cimous  declarations  no  one  will  deny.  If  inaliena- 
bility can  be  predicated  of  the  rights  to  life,  liberty,  and  the 
pursuit  of  happiness,  it  will  be  admitted  they  are  abstractions 
or  next  door  to  abstractions  which  to  be  useful  must  be 
embodied  in  concrete  forms  in  actual  legislation.  Can  any- 
thing be  more  utterly  absurd  than  a  repeal  of  all  existing 
legisLition  that  is  cruel,  unjust  or  an  interference  with  liberty 
or  the  pursuit  of  happiness?  Conceive  of  the  condition  of  the 
prosecuting  attorney  or  the  Court  of  Quarter  Sessions  when 
called  on  to  administer  such  a  law.  On  the  other  hand,  will 
any  one  dispute  that  there  should  be  no  cruel  or  unjust  laws? 
That  human  liberty  should  not  be  unnecessarily  interfered 
with.  Tlie  difficulty  is  to  determine  what  is  and  what  is  not 
juHt.  Nothing  exhibits  this  more  strikingly  than  the  rules  of 
evidence.  The  exclusion  of  hearsay,  wliat  is  it  but  a  balance 
of  the  good  over  the  evil.  It  cannot  be  that  a  rule  on  which 
all  men  act  in  all  affairs  cin  be  intrinsically  wrong.  On  the 
other  Iwind  who,  with  adequate  knowlcilge,  would  desire  to 

*  This  •masltiR  pmpanUioii  of  IckaI  lof<ic  that  In  constitutioniil  Uw  « 
pmhibited  Act  of  IcKislatkm  it  vuliil  for  ceruiti  purpotei,  wm  deddcd  in 
KiiiK p.  PbiUdelpbiA,  154 P«.  160,  and oo p.  167 it  is  Mid,  ••/iism^it 
he  Mtraird  that  the  right  to  take  private  property  shall  be  called  in 
qnesUoB  yean  aflcnrards  on  the  groaod  of  the  aocoiMtitutioiiality  in  the 
tutate  anthorising  the  Uklng,  though  that  la  admitted  and  decided.'*  I 
think  the  only  woida  adegnate  to  describe  the  feelingi  of  a  lawyer  on 
reading  aach  a  Judgment  ia  abfect  terror. 
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haw  the  floodgate  opened  and  eveiything  let  in.    Or  take  the 
rule  that  governs  in  the  construction  of  deeds  or  wilb. 

It  has  appeared  to  me  that  the  follacy  of  the  argument  that 
sets  up  any  abstract  rules  as  the  guides  to  determine  the 
legality  of  the  legislati\*e  action  of  the  State  can  only  be 
distincUy  seen  by  looking  at  the  question  from  the  standpoint 
of  histoiy. 

It  is  just  as  certain  that  we,  the  mhabitants  of  the  thirteen 
colonies,  were  living  under  a  Constitution  and  a  constitutional 
government  before  the  separation  of  the  colonies  from  Eng- . 
land,  as  that  we  were  governed  by  English  law  and  by  Acts 
of  Pisrliament.  The  law  that  governed  the  ri^ts  of  property 
and  persons  was  not  changed  by  the  separatkm  or  the  revolu- 
tkxi  in  the  political  relation^  of  the  people.  In  what  respect 
was  the  Constitution  changed?  In  what  did  it  consist? 
It  was  nothing  but  rules  that  were  borne  in  mind  or  ought  to 
be  whenever  political  or  personal  rights  or  the  rights  of  prop* 
erty  were  being  dealt  with.  But  while  these  were  admitted 
no  one  ever  disputed  the  power  of  Parliament,  that  is  the 
legisbture  of  the  ration  to  limit  or  restrict  the  application. 
There  is  nothing  inconsistent  or  unreasonable  in  embod>'ing 
some  of  these  prindples  into  a  code  which  should  bind  the 
State  itself  until  it  saw  fit  to  alter  the  code.  If  this  were  done 
thb  consequence  must  follow,  as  it  seems  to  me  inevitably, 
the  residue  of  the  Constitution  remained  just  where  it  had 
been.  It  governed  the  legislature  as  it  always  had,  just  as 
the  maxim  that  there  should  be  no  unjust  or  cruel  laws. 

But  who  shall  determine  this?  Mr.  Justice  Blackstoxe  m 
his  Commentaries  has  a  definition  of  municipal  law  that  has 
been  ridiculed,  but  really  embodies  the  whole  of  this  subject. 
It  is  the  power  of  the  State  commanding  what  is  right  and 
prohibiting  what  is  wrong.  Who  is  to  determine  the  right 
and  wrong?  If  the  couit  are  entitled  to  bring  the  legislatioa 
to  this  test  as  they  do  when  the  written  Constitution  forbids 
the  imposition  of  a  tax  or  duty  on  exports  it  n  needless  to  say  ' 
diat  the  legbhtive  power  is  transferred  to  the  courts.  True, 
it  is  but  tlie  negative  and  not  the  initial  power.  There  is  not 
My  power  oT  substitution  or  restriction,  but  if  the  mcasim  of 
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punishment*  for  crime  be  not  a  legislative  question  one  may- 
ask  what  is.  If  the  power  to  prescribe  the  term  of  service  in  the 
field  and  enrollment  into  the  army  be  not  legislative,  what  is 
the  power  and  what  is  its  definition?  Grant  that  we  should 
relegate  this  to  the  police— 4hat  power  which  overrides  all 
others,  that  power  is  certainly  within  legislative  controL  It 
seems  incredible  that  any  system  of  law  can  emancipate  the 
police  of  a  government  from  Its  legislature. 

There  being  then  two  constitutional  systems,  one  of  them 
consisting  m  so  much  of  the  original  inherited  but  unwritten 
law  intended  to  govern  or  rather  direct  the  legislature  and  all 
organs  of  the  State,  as  the  State  has  seen  fit  to  embody  in  a 
written  code,  and  by  making  it  part  of  the  law  of  the  land 
superior  to  any  rule  of  the  common  law  or  any  enactment  of 
the  legislature,  has  given  to  the  jUdidary  by  implication  a 
right  to  that  extent  to  control  the  legislation,  where  does  the 
power  reside  to  enforce  the  residue  of  the  Constitutkm  act 
incorporated  into  the  written  code? 

Is  there  any  ground  for  asserting  that  the  residue  of  the 
Constitution  is  repealed  1^  the  enactment  of  a  part?  If  the 
position  of  the  Constitution  before  anything  was  adopted  as  a 
code  to  control  legislatures  and  executives,  and  subject  them 
to  courts  in  ascertaining  the  extent  of  their  powers,  is  consid- 
ered it  is  obvious  that  a  particular  restraint  could  not  be 
construed  as  giving  a  license. in  all  other  particulars. 

If  the  unwritten  Constitution,  prior  to  the  adoption  of  a 
written  one,  served  as  a  guide  to  which  to  appeal  as  &r  as 
reason  or  conscience  could  exercise  sway,  what  is  there  in  the 
fiict  of  the  adoption  of  a  written  Constitution  to  change  the 
tribunal  to  terminate  this  appeal?  It  cannot  be  that  all  such 
appeals  to  Senate,  House  and  Governor,  are  no  longer  legiti- 
mate on  the  question  of  legUlating.  Having  had  its  influence 
then,  what  is  there  in  the  Constitution  that  confers  the  power 
to  make  the  same  appeal  to  the  judges,  not  as  aids  in  con- 
struction about  which  no  one  doubts,  but  as  limits  restrainbg 
the  acdon  of  the  State  regardless  of  necessity  or  prudence.  - 

Is  it  not  plain  that  so  far  as  the  State  has  not  seen  fit  to 
trammel  its  own  action  the  oourM  of  actioa  is  left  for  those  to 
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whom  is  oommitted  the  power  of  the  State  in  the  paitictthur 
case. 

The  moment  we  get  beyond  the  limit  defining  ptwer  and 
come  to  the  region  in  which  r^kt  should  govern— the  ques* 
tion  is  not  judidal  for  that  applies  to  power — but  it  has  nodiing 
to  do  with  the  wisdom  or  folly,  the  right  or  the  wrong,  if  you 
can  predicate  these  things  of  legal  powers.  * 

Probably  there  never  will  be  an  end  of  the  controversy. 
There  is  no  standard  to  appeal  to.  The  practical  argument 
of  greatest  efficiency  is  to  ask,  do  you '  believe  the  nation 
would  have  consented  to  endow  a  court  with  this  unlimited 
and  undefined  power  to  stop  the  action  of  government,  if  they 
had  been  asked  to  do  so?  Is  i(  becoming  in  a  judicial 
tribunal  to  arrogate  such  a  power  by  mere  implication?  For 
myself  I  cannot  see  even  an  excuse. 

The  fact  that  all  men  are  compelled  to  obey  the  legisla- 
ture at  the  peril  of  legislation  being  illegal  is  a  dreadful 
consequence  of  a  written  Constitution — so  much  so  that  the 
want  of  any  provision  lor  the  case  is  Mr  tiot  on  the  wisdom 
of  the  framers.  But  what  is  to  be  our  fiite  if  a  standard  that 
wtajt  or  may  not  be  applied  at  the  caprice  of  such  judge  such 
as  havtf  been  selected?  Will  the  standard  be  the  social 
compact,  the  principles  called  American  institutions  or  a 
paternal  government?  Are  the  rules  of  socialism  or  anarchy 
more  certain?  And  is  not  certainty  in  law  the  first  of  all 
requisites? 

No  one  expects  certainty  in  the  ordinary  sense  of  the  word, 
it  is  impossible.  The  principles  being  admitted  and  the  lan- 
guage selected,  there  remains  and  always  must  remain  all  the 
uncertainty  that  we  all  see  and  feel  and  lament  But  if  the 
meaning  of  a  testator  is  a  never4ailing  source  of  uncertain^ 
when  the  problem  is  only  what  his  language  means,  what  a 
chaos  it  becomes  if  there  is  to  be  no  language  in  which  the* 
intention  is  expressed  nor  any  definition  of  the  prindpks  to 
be  applied  in  ascertaining  that  intention  ? 

This  it  seems  to  me  is  the  canon  by  which  constitutiooal 
law  is  to  be  ascertamed  if  the  written  document  is  not  the  sole 
gukie  lor  a  judidaiy,  and  it  is  a  consequence  that  would 
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wauTMit  an  amcndinefit  restricting  the  powers  of  the  judidaiy 
as  to  all  such  questions  if  the  State  is  to  remain  free. 

If  this  is  a  mistake  will  not  some  one  come  to  the  rescue 
and  justify  on  a  rational  basis,  the  chum  to  authority  to 
declare  as  the  bw  of  the  land,  that  the  legislative  power  of  a 
State  is  restrained  by  rules  not  to  be  looked  for  in  any  written 
document,  but  which  may  be  evolved  out  of  the  inner  con- 
sciousness of  the  judidary,  and  possibly  out  of  that  of  a 
m^ofity  of  one  out  of  nine.  And  secondly  that  this  power» 
if  it  exists,  n  conferred  on  the  judidaiy  only  and  not  on 
the  mob. 
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Parklakd  Hills  Blue  Lick  Water  Co.  v.  Hawkins.'   Court 
OP  Appeals  op  Kentucky. 


Tbc  luitnt  **  Bloc  Lick  Water,**  luirimr  hccn  notwriewly  nnd  Ibr  mon 
thiin  •  century  to  <kiiiKtiiitc  tlir  water  oC  cettaiti  apringn  knofvni  bj  thA 
name  idncc  their  llrat  «Hacowry,  ia  a  kooiI  tradeHiiinic,  in  the  handa  of 
leaacra  of  aaid  apring,  aa  agalnat  the  oamcfB  of  an  artealan  well  in 
another  loealitp.  who  have  f(iten  the  mnne  **  Rlne  Uck  **  to  the  water 
of  their  well,  with  a  riew  to  deceive  the  pnUk  into  a  belief  that  k  canr 
ftoni  the  nine  Lick  Springe. 

GifiooRAPiiicAL  Names  as  Trade-Nambs. 

The  terms  "trade-mark  '*  and  "trade-name"  arc  froqucntly 
uikxl  indificriminatel/  to  denote  the  same  thing ;  but  in  strict 
uMi^c  the  tratlc-mark  w  the  brand  put  upon  the  goods,  includ- 
ing; both  the  name  and  the  sign  usually  joined  therewith, 
while  the  trade-name  is  the  cksipiation  given  to  the  goods, 
without  reference  to  tlie  other  signs  used  on  the  brand.  In- 
this  correct  sense  the  trade-name  is  only  a  part  of  the  trade- 
mark, and  the  two  terms  cannot,  with  propriety,  be  used' 
interchangeably.  For  example,  in  the  principal  case,  the 
trade-name  was  "  Blue  Lkk  Water,"  while  the  trade-mark 
consisted  of  a  figure  of  Daniel  Boone,  with  the  date  of  his 
discovery  of  the  springs,  the  trade-name  and  the  name  of  the 
proprietor,  the  trade-name  thus  forming  but  a  comparatively 
small  part  of  the  trade-mark. 

I.  A  trade-name  must  necesnrily  be  nK>re  or  less  unique^, 
in  order  to  entitle  its  owner  to  its  exclusive  use.  **Smith*a- 
*    I  Repotted  in  a6&W.  Rep.  389. 
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Hair  Tonic  **  m^y  be  manufiicturcd  by  any  man  named  Smith, 
and  none  of  the  family  can  lay  claim  to  the  exclusive  use  of 
that  name  to  denote  his  hair  tonic.  But  if  he  choose  to  call 
it  '*  Smith's  Exoebior  Hair  Tonic/*  he  may  prevent  any  other 
Smith  from  copying  that  title  as  a  whole ;  and  so  if  he  call  it 
"John  Smith's  Hair  Tonic,**  as  against  Thomas,  Henry, 
William,  Peter,  or  an)*  other  Smith  except  another  John.  The 
reason  of  thb  is,  that  any  man  has  a  right  to  use  his  own 
name  in  his  business,  so  long  as  he  does  not  deceive  others 
into  the  belief  that  that  business  is  identical  with  someone's 
else,  and  therefore  no  one  can  prevent  his  so  using  it  in  good  . 
&ith ;  but  if  he  invents  an  arbitrary  or  fondful  name  or  com- 
bination of  names  not  used  before,  he  has  a  right  to  use  it  to 
the  exclusion  of  others. 

n.  Applying  these  principles  to  the  use  of  geographical 
names,  it '»  plain  that,  as  a  general  rule,  the  use  of  the  name 
of  a  locality  as  a  trade-name  confers  no  proprictar)*  right  u|)on 
the  user,  as  against  others  doing  business  or  manufacturing  in 
the  same  place,  even  though  he  be  the  first  in  the  field. 
''Wheii  a  name  is  used  by  a  manuiacturer  in  a  purely 
geographical  sense,  as  indicating  that  his  goods  are  manufiic* 
tured  there*  any  one  ma)*  also  use  it  in  that  sense,  provided 
he  does  not  so  use  it  as  to  induce  the  belief  that  his  goods  are 
the  goods  of  manu&cturers  prc\'iously  established  there;*" 
Ld.  Hanncn,  in  Montgomer>'  v,  Thompson  [1891],  App.  Cas. 
317.  *'No  one  can  apply  the  name  of  a  district  of  country 
to  a  well-knoH'n  article  of  commerce,  and  obtain  thereby  such 
an  exclusive  right  to  the  application  as  to  prevem  others 
inhabiting  the  district  or  dealing  in  sunilar  articles  coming  from 
the  district  firom  truthfully  using  the  same  designation.  It  is 
only  when  the  adoption  or  imitation  of  what  is  claimed  to  tie  a 
trade-mark  amounts  to  a  false  representation,  express  or 
implied,  designed  or  incidental,  that  there  is  any  title  to  relief 
against  it  True,  it  may  be  that  the  use  by  a  second  producer 
in  describing  truthfully  his  product,  of  a  name  or  a  combina- 
tion of  words  already  in  use  by  another,  may  have  the  effect  of 
causing  the  public  to  mistake  as  to  the  origin  or  ownership  of 
the  product,  but  if  it  i*  just  as  true  in  its  application  to  his  • 
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goods  as  it  fo  to  those  of  another  who  first  applied  it,  and  who 
thcrdbre  claims  an  exclusive  ri^^t  to  use  it,  there  is  no  legal 
or  moral  wrong  done:**  Canal  Co.  v.  Clark,  13  Wall.  311 ; 
Evans  v.  Von  Lacr,  32  Fed.  Rep.  153 ;  Brooklyn  White  Lead 
Co.  V.  Masury,  2$  Barb.  (N.  Y.)  416 ;  Candce,  Swan  &  Co.  v, 
Dcx-rc.  54  III.  439 :  Glcndon  Iron  Co.  v,  Uhlcr,  75  Pa.  467 ; 
Siegcrtf.  Abbott,  61  Md.  276;  S.  C.  48  Am.  Rep.  lOl ; 
Laughman*s  App.,  24  W.  N.  C.  465;  S.  C.  18  Atl.  Rep.  415; 
Am.  lircuing  Co.  x\  St.  L.  Bre\i'ing  Ca,  47  Mo.  App.  14. 

III.  Tills  rule,  howe\'er,  is  subject  to  scxxral  qualifications. 
Though,  as  we  have  seen,  the  mere  fact  that  the  use  of  the 
name  by  another  may  mislead  the  public  into  a  belief  that  his 
product  is  the  same  as  that  of  the  first  user  of  the  name,  is 
nu  reason  for  prohibiting  such  use,  3*ct  that  use  must  be  in 
good  faith,  not  with  t/u  intent  to  so  vtidcad  pftrckascrs.  Any 
fraudulent  use  of  the  name  will  be  enjoined:  Siegcrt  v. 
Abbott.  61  Md.  276;  S.  C  48  Am.  Rep.  101 ;  Evans  v.  Von 
Laer,  32  Fed.  Rep.  153;  Sicgert  v.  Findlater,  7  Ch.  D.  801. 
Accordingly,  when  a  geographical  name  has,  by  long  usage, 
acquired  a  secondary  meaning,  as  denoting  a  particular  pro- 
duct, such  as  "  Worcestershire  Sauce.**  a  use  of  that  name  to 
induce  the  belief  that  the  article  was  the  same,  and  not  merely 
to  denote  the  place  of  manufacture,  will  be  enjoined:  Lea  9. 
AVoirr,  I  Thomp.,  &C.,  676\  S.  C.  46  How.  Pr.  157;  15  Abb. 
Pr.  N.  S  I  •  reversing  on  this  |x>int  S.  C.  1 3  Abb.  Pr.  N.  S.  389. 

A  curious  instance  of  mental  perversion  on  this  point  is  to 
be  found  in  another  "Worcestershire  Sauce**  case:  Lea  v, 
Deakin,  1 1  Biss.  C.  Ct.  23.  There  the  court  held  that  when 
a  name  has  become  generic  in  meaning  as  "Worcestershire" 
in  this  case,  and  denotes  a  special  kind  of  product  it  cannot 
be  appropriated  as  a  trade-mark.  The  confusion  rises  from  the 
use  of  the  word  "  generic."  Words  denoting  a  special  quality 
«of  goods,  which  anyone  may  manufacture,  such  as  "four-ply" 
collars,  "lager"  or  "bock"  beer,  "rye"  whisky,  etc,  cannot 
.be  appropriated  by  anyone.  But  the  very  essence  of  a  trade- 
mark or  trade-name  is  that  it  denotes  something  that  no  one 
else  can  manufiicture,  as  in  this  case,  the  principal  case,  and 
4)thers  to  be  mentioned  hereafter. 
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IV.  The  intent  to  deceive  may  be  inferred,  and  in  fiict  taken 
as  an  irrefutable  presumption,  from  the  feet  that  the  goods  of 
the  second  user  of  the  name  are  not  manufiicturcd  at  the 
place  in  question,  or  do  not  come  from  it  It  is  the  verjr 
nature  of  a  lie  to  deceive.  M 'Andrew  r.  Bassett,  lo  Jur. 
N.  S.  492;  Braham  v.  Beachim,  7  Ch.  D.  848;  Blackwell  r* 
DibrelU  3  Hughes  C.  Ct.  1 5 1 ;  Anheuser-Busch  Brewing  Assn. 
V.  PEza,  24  Fed.  Rep.  149;  Southern  White  Lead  Co.  v.  Caryv 
39  Fed.  Rep.  492 ;  A.  F.  Pike  M%.  Co.  x».  Cleveland  Stone  Co.^ 
35  Fed.  Rep.  896;  Newman  v.  AK'ord,  51  N.  Y.  189;  afll 
S.  C.  49  Barb.  (N.  Y.)  588 ;  El.  Modello  Mfg.  Co.  v.  Gato,  25: 
Fla.  886;  S.  C, ;  So.Rep.  23 ;  Parkland  HilU  Blue  Lick  Water 
Co.  V.  Hawkins,  the  principal  case  (Ky.),  26  S.W.  Rep.  389. 

There  n  but  one  case   in  opposition  to  this  current  of 
authority :  N.  Y.  &  R.  Cement  Co.  r.  Coplay  Cement  Co.,  44 
Fed.  Rep.  277 ;  aft  45  Fed.  Rep.  212 ;  in  which  the  plaintifli; 
a  manufiicturer  of  '*  Roscndale  '*  cement,  at  that  place,  sought 
to  enjoin  the  use  of  the  term  "  Rosendale  **  by  the  defendant, 
whose  place  of  manufacture  was  elsewhere.  The  court  refused 
the  injunction,  on  the  ground  that  such  a  doctrine  would 
permit  any  actual  manufacturer  of  or  dealer  in  **  Dresden  *** 
china  or  '*  Irish  '*  linen,  to  bring  suit  against  all  those  who- 
fidsely  called  their  products  or  wares  by  such  names ;  in  the- 
second  place,  that  the  wrong  was  against  the  public,  rather* 
than  against  the  manu£icturers ;  and  in  the  third  place,  that 
if  any  private  wrong  was  done,  all  manu&cturers  at  Rosendale- 
were  injured  alike,  and  the  plaintiff*  could  not  support  its  case- 
without  showing  an  exclusive  right  to  the  name.      But  when* 
there  b  a  clear  injury,  and  an  equally  clear  remedy,  the  courts- 
have  no  business  with  possible  consequences  (to  say  nothing^ 
of  the  fiict  that  courts  oi  .deeper  H*isdom  and  sounder  judge- 
ment have  fiuled  to  perceive  these  direful  bugaboos);  there  is 
a  dear  private  wrong  in  deluding  the  public  into  a  belief  that 
one  man's  goods  are  those  of  another,  and  So  lessening  the 
sales  of  the  btter;  and  the  question  of  right,  as  between  one 
^^  has  a  right,  though  partial,  and  one  who  has  none,  is  not 
affected  by  the  rights  of  third  parties.    On  eveiy  groumip  the 
mling  in  the  Roseiidale  case  is  wholly  wrong. 
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V.  It  docs  not  matter  that  the  goods  or  products  of  the 
second  user  of  the  name  are  the  same  in  quality  as  those  of 
the  first  If  they  do  not  in  (act  come  from  the  same  locality 
he  ha.H  no  right  to  represent  them  as  such.  Thus,  when  the 
plaintiflT  owned  nearly  all  the  coal  lands  in  Radslock  parish, 
and  sold  it  herself  as  the  product  of  the  "  Radstocic  Collicriet;  '* 
and  tlic  defendants,  who  had  previously  been  coal  merchants 
in  Radstocic,  under  the  title  of  the  Radstock  Gml  Company, 
bought  a  colliery  outside  of  that  parish,  which  nevertheless 
prtxluccd  the  same  grade  of  coal,  known  to  the  trade  as  Rad- 
stock  coal,  and  began  to  sell  it  under  the  name  of  "  Radstock 
Collter>'  Proprietors,  ftc.,**  they  were  enjoined  from  using  that 
nnuK  until  they  should  own  a  colliery  in  Radstock,  or  secure 
the  right  to  handle  coal  mined  in  the  parish:  Draham  tr. 
IWachim,  7  Ch.  D.  848.  So,  where  coal  from  the  Lochgclly 
collieries  had  been  known  for  many  years  as  "  Lochgclly 
Coal,**  and  was  the  only  coal  so  knovcn  in  the  market,  though 
a  scam  known  as  the  Lochgclly  splint  seam  extended  under 
other  estates  as  well,  the  lessees  of  the  mineral  rights  of  an 
adjoining  estate  were  enjoined  from  advertising  their  coal  at 
Lochgclly  Splint  Coal,  though  the  name  was  true  enough, 
and  were  ordered  to  advertise  it  only  as  Lumphinnans  Splint 
Coal,  Lochgclly  seam  (presumably  to  avoid  any  possible  risk 
of  deception) :  Lochgclly  Iron  h  Coal  Ca  v.  Christie,  6  Ct.  of 
Session  Cas.  (4th  Ser.)  482.  Thb  case  goes  fiirther  than  any 
other  on  the  subject,  but  no  pnc  can  deny  that  it  dkl  exact 
justice,  wHh  a  more  scrupulous  regard  than  usual  for  the 
rights  of  the  parties. 

VI.  Even  when  the  goods  are  manu&ctured  or  produced 
at  the  place  in  questkxi,  if  the  name  of  the  pboe  is  used 
fraudulently,  or  if  the  manufactory  has  been  located  with  a 
view  to  obtaining  the  advantage  of  tlie  name  to  the  detriment 
of  the  other,  the  use  of  the  name  will  be  enjoined.  In  Scixo 
V.  Provetende,  I  L.  R.  Ch.  192,  the  name  of  a*district  in  Spain 
had  long  been  used  to  denote  the  wines  grown  on  one  estate 
tn  that  district;  and  it  was  ruled  that  the  name  could  not  be 
applied  to  wines  fitmi  another  estate  of  the  tame  district, 
so  as  to  mislead  the  purchaien.    In  Wotherqpoon  v.  Carrie, 
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5  L.  R.  H.  L.  508,  the  plaintifr,  who  had  originally  carried  on 
the  manufacture  of  «*Glenfield*'  sUrch  at  Glenfield,  a  little 
place  of  some  sixty  inhabitants,  had  removed  his  (actory, 
retaming  the  name.  The  defendant  had  purchased  a  small  lot 
at  Glenfield,  and  carried  on  the  manufacture  of  starch  there, 
also  using  the  name  '* Glcnficld '*  to  denote  his  starch..  But, 
in  view  of  the  £ict  that  the  whole  scheme  was  intended  to 
induce  people  to  believe  that  the  defendant's  starch  was  the 
plaintiflTs,  an  injunction  against  the  use  of  the  name  was  held 
proper. 

So,  in  Thompson  v.  Montgomety,  41  Ch.  D.  35,  the  plain- 
tifls  below  and  their  predecessors  had  carried  on  a  brewery  in 
Stone  (a  town  of  Staflbrdshire  of  about  six  thousand  inhabi- 
tants) since  1780.  using  the  name  ** Stone  Ales"  to  designate 
their  product.  The  defendant,  who  had  previously  sold  their 
product,  put  up  a  brewery  at  Stone,  and  used  the  word 
"Stone**  in  connection  with  liquor  of  his  own  manufacture, 
with  a  view,  m  the  opinion  of  the  trial  judge,  to  lead  the 
public  to  the  belief  that  the  ales  he  was  then  selling  were 
those  of  the  former  firm.  An  injunction  was  accordingly 
granted,  and  afHrmed  on  appeal.  The  case  was  then  carried 
to  the  House  of  Lords,  and  there  the  decision  was  reaffirmed, 
though  there  was  a  doubt  in  the  minds  of  some  of  the  Lords 
as  to  the  question  of  the  use  of  the  name  "^Stone:**  Mont- 
gomery V.  Thompson  [1891],  App.  Cas.  217.  This  precise 
question  has  not  yet  risen  in  the  United  Sutcs;  but  it  is  to  be 
hoped  that  when  it  does  it  will  be  decided  in  accordance  with 
the  just  doctrine  bid  down  above. 

VIL  There  is  another  class  of  cases  to  which  the  foregoing 
leasoning  applies  with  special  force  where  the  goods  to 
which  the  trade-name  b  attached  are  the  products  of  only 
the  one  locali^,  and  the  plaintiff  has  the  exclusive  right  to 
manubcture  or  deal  there;  or  where  the  name  of  the  locality 
b  an  aibitfary  and  bnriful  one,  as  that  of  a  mineral  spring. 
In  these  cases  there  b  every  reason  for  holding  that  he  has  aa 
exdnsive  right  to  the  name  of  the  locality  aa  a 
*  A  tndeHnaffk  may  be  a  name  adopted  and  used  by  a  1 
t  or  dealer,  in  order  to  designate  the  goods  that  he  wOIm^ 
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and  distinguish  them  from  those  sold  by  another,  to  the  end 
that  they  may  be  known  in  the  market  as  his,  and  thus  enable 
him  to  secure  such  profits  as  result  from  the  celebrity  of  his 
m'ares,  or  a  reputation  for  superior  skill,  industry,  or  enter- 
prise, in  handling  the  articles  put  on  the  market.  Any  name 
may  be  so  used  that  he  may  deem  appropriate,  as  designating 
the  true  origin  or  ownership  of  the  article  to  which  it  is 
affixed,  though  he  may  not  appropriate  a  name  indicative  o^* 
the  quality  of  his  goods,  which  others  may  employ  with  equal 
truth  for  the  same  purpose.  There  is  no  conceivable  reason 
why  the  name  of  a  place  may  not  be  selected  as  a  trade-mark, 
or  a  natural  product  of  a  spring  be  the  subject  of  the  protec- 
tion afforded  by  it:**  Parkland  Hills  Blue  Lick  Water  Co.  v. 
Hawkins,  the  principal  case  (Ky.),  26  S.  W.  Rep.  389.  Ac- 
cordingly the  name  Congress :  Congress  Spring  Co.  v.  High 
Rock  Spring  Co..  45  N.  Y.  291 ;  aflf.  S.  C,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  348;  Bethesda:  Dunbar  v.  Glenn.  42  Wis.  118; 
and  Blue  Uck  :  ParkUnd  Hills  Blue  Uck  Water  Co.  v.  Haw- 
kins,  iir/rw,  have  been  held  valid  trade-names,  and  protection 
granted  against  others  who  attempted  to  use  them,  to  the 
injury  of  the  owners  of  the  springs.  In  these  cases,  as  in  the 
*'  Worcestershire  Sauce  **  case ;  Lea  v.  Wolff,  1  Thomp.  &C, 
(N.  Y.)  626 ;  S.  C,  46  How.  Pr.  (N.  Y.)  1 57 ;  15  Abb.  Pr. 
N.  S.  I.  And  the  "Stone  Ales'*  case:  Thompson  v.  Mont- 
gomer>',  41  Ch.  D.  3$ ;  Montgomery  v.  Thompson  [1891], 
App.  Cas.  217;  the  use  of  the  place  name  has  become 
secondary,  and  denotes  the  product  itself,  rather  than  the 
place  of  its  production. 

Vin.  But  while  the  name  of  a  place  may  not  be  used 
singly  as  a  trade-name,  to  the  exdusion  of  others  doing 
business  there,  it  may  be  so  used  in  connection  with  other  words, 
either  the  name  of  the  dealer  or  manufacturer:  Candee,  Swan 
&  Co.  V.  Deere,  54  III  439 ;  or  an  arbitrary  word  or  com- 
bination of  words,  as  "  Marjrland  Club:  '*  Cahn  v.  Gottschalk» 
2  N.  Y.  SuppL  13.  And  in  the  same  way  an  arbitfary  use  of 
a  geographinl  term,  to  denote  an  article  that  is  not  in  reality, 
nor  in  the  nature  of  things  could  be  manu&ctured  there  tnd 
sold  at  the  place  of  sak^  will  make  it  a  valid  trade-name,  as 
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*«Vienia"  bread:     FldshflUM  v.  Shila— ,  6s  Horn. 
(N.  Y.)  Pr.  92. 

IX.  The  results  of  the  preoed 
summarixed :  t.  A  geognphial 
tnde-iiaine  to  the  cxcluaoii  of  oAcn  d 
same  place,  and  usng  it  in  good  6ich  to 
of  manii&ctttre  of  their  goods  or  their 
2.  But  it  may  be  so  used  as  a^MHt  any  0 
make  a  fraudulent  use  of  it  to  dbe  i 
iHiether  he  be  an  outsider  or  be 
place  in  questioa.  3.  Whenthenaneofdbepboel 
so  associated  with  the  product  as  lo  lose  its  local  fiiroe  aad 
acquire  a  tcoondaty  meaning  ikmHim^  iSbt  spedal  product*  it 
will  be  considered  a  vaBd  trailfi  nif  4.  WhessoaModaled 
with  other  words  or  combinations  of  words^as  tonequisra 
fendfalorafbitraiy  meaning,itisngoodtnrfp  nimr,  5.  What 
used  aibftnuily,  widioot  anjr  pprnftlr  iifiancn  to  loeatf^  it  is 
also  a  good  tnde  name. 
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NOTES  AND  COMMENTS  ON  RECENT 
DECISIONS. 

lieCEHENTH'   ESTATKS. 

DcnioNSiratki'  or  sptrific  legacy. 

Questions  as  to  whether  a  legacy  is  dcmonstratii'e  or  specific 
arc  often  vcr>*  difficult  to  answer.  An  illustration  of  this  mill 
be  fdund  in  the  case  In  re  Pratt,  I^  R.  (1894)  i  Ch.  491. 
Testatrix  bequeathed  to  her  nqihew  *'  800  pounds  invested  in 
3>^  consols/'  she  did  not  have  at  the  date  of  the  will  any  2yl 
consuls,  but  had  1800  pounds  2)i  consols  in  the  name  of  her 
deceased  husband  iind  lierself. 

It  was  contended  that  the  case  was  exactly  covered  by 
Mi-tton  V,  M\tton.  L.  R.  19  Eq.  30,  where  the  words  were 
"the  sum  of  3000  pounds  invested  in  Indian  security,"  and  the 
\c^9Lcy  was  held  to  be  demonstrative.  Justice  North  would 
not  say  that  this  decision  was  wrong  (although  rendered  by 
the  unlucky  Vice  Chancellor  Malin.s)  but  preferred  to  find  a 
distinction  in  the  use  of  the  word  "  sum  '*  in  M>*tton  v.  M>tton. 
If,  however,  the  distinction  was  too  fine  a  one  (as  it  appears 
to  us)  the  learned  judge  had  ample  authority  for  holding  the 
legacy  specific:  McClellan  v,  Clark.  50  L.  T.  (N.  S.)  616; 
Page  V,  Young,  L.  R.  19  Eq.  501,  and  others  to  the  same 
point.  Upon  the  will  itself,  independent  of  the  authorities,  the 
legac}'  was  clearly  spedfic. 

7>Tf jA— (jj^  fy  u^iil  in  fmrsHancc  tfprofmu. 

We  read  with  interest  the  decision  in  Hofner's  Estate,  161 
Pa.  331.  Testatrix  by  bst  will  left  a  legacy  to  a  church,  and 
died  May  26.  1892,  two  days  after  the  execution  of  the  will 
There  was  a  prior  wilt  dated  December  1,  1892,  a  codicil  to 
which,  executed  April  12,  1888,  contained  an  klentical  gift. 
It  appeared  in  evidence  that  testatrix  had  received  a  legacy 
from  her  sister  Elizabeth  in  1888,  who  had  intended  to  leave 
her  property  to  the  church,  but  changed  her  mind  and  left 
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her  property  to  testatrix,  receiving  her  promise  that  she  would 
ne\'cr  use  it  but  would  dispose  of  it  according  to  Elizabeth's 
wishes.    The  promise  was  made  after  the  execution  of  the  will. 

The  Supreme  Court  found  the  Orphans'  Court  of  Philadel- 
phia County  in  error  in  holding  that,  as  the  legacy  was  iden- 
tical with  that  in  the  codicil,  the  legacy  was  not  avoided  by 
tlic  Act  of  April  26,  1855,  P.  L.  332.  The  first  and  last  will 
were  entirely  inconsintent. 

The  gift,  hon-ever,  was  sustained  on  the  ground  that  the 
promise  of  testatrix  to  her  sister  raised  a  trust  in  iavor  of  the 
object,  in  iavor  of  which  the  will  would  have  been  changed 
but  for  that  promise.  As  Justice  Dean  would  put  it  upon  the 
principle  of  the  Golden  RhIc^  and  although  there  was  no  fraud 
on  the  part  of  testatrix,  there  was  none  the  less  a  trust. 
Justice  Mitchell,  in  dissenting,  vigorously  remarks :  **  I  do 
not  understand  that  equity,  even  under  the  benign  adminis- 
tration of  the  longest  footed  chancellor,  undertakes  to  enforce 
moral  obligations  in  the  length  and  breadth  of  the  Golden 
Rule,  and  it  is  important  that  we  should  keep  its  boundaries 
carefully  marked.  If  it  was  to  be  enforced  as  an  obligation, 
the  church  should  be  required  to  file  its  bill,  prove  the  con- 
sideratkm,  the  contract  or  trust,  and  the  fiulure  to  perform  as 
in  other  cases.'* 

The  decision  of  the  court  appears  to  have  been  a  good 
natured  eflbrt  to  save  the  gift  to  the  church.  But  the  theory 
is  hardly  sustained  by  the  evidence.  There  is  absolutely 
nothing  to  show  that  Elizabeth  even  intended  to  alter  her  will 
when  the  promise  was  made. 

Orphans*  C^nrt^^Rdigimu  use. 

We  are  tempted  to  go  back  to  Knight's  Estate,  1 59  P^  500, 
and  note  the  decided  enlargement  of  the  definition  of  a  relig- 
ious use  as  understood  by  the  law  of  Pennsylvania.  Testator 
left  51000  to  the  Friendship  Liberal  League,  organized  under 
the  General  Incorporation  Act  of  April  29,  1874,  '*for  the 
purpose  of  uniting  the  persons  so  to  be  incorporated  socially, 
for  the  impro\-ement  of  their  intellectual  and  moral  condition 
b\'  the  dissemination  of  scientific  truths  by  means  of  literature. 
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music,  lecture  and  debate.**  Its  mectin^^s  were  held  on  Sim^ 
day  and  it  was  dependent  on  the  voluntary  ^fb  of  members 
and  sympathizers.  One  u-itness  testified  that  the  League  was 
"opposed  to  all  isms."  Another,  who  had  attended  a  Sunday 
lecture,  said:  "It  was  a  lecture  against  the  Christian  religion* 
A  discussion  followed  in  the  same-spirit.**  A  third  testified  that 
the  object  of  the  League  was  "the  in\'estigation  of  truth,**  and 
this  was  till  the  light  thrown  upon  its  purposes.  It  was  held 
to  be  a  charitible  use  within  the  meaning  of  the  Act  of 
April  36,  1855,  {  II,  P.  L.  332,  by  the  Orphans'  Court  of 
Philadelphia  County,  2  Dist  Rep.  $23,  chiefly  bectiuse  its 
purpose  as  set  forth  in  the  charter  was  the  dissemination  of 
scientific  truth  to  all  who  wished  to  avail  themselves  of  its 
pri\Hleges.  Hence,  it  was  a  charity  in  the  sense  that  a  public ' 
school  is  a  charity:  Episcopal  Academy  v,  Phila.,  150  P^.  565. 
The  gift  therefore  failed,  the  will  having  been  executed  within 
one  month  of  testator's  death.  The  language  of  the  Supreme 
Court  in  aflfirming  the  decree  is  not  framed  with  the  same 
caution  as  was  exercised  by  the  learned  court  below,  but 
would  seem  to  imply  that  this  was  a  reiighHs  as  well  as  a 
charitable  gift. 

'*  In  its  broadest  sen.se  religion  comprehends  all  systems  of 
belief  in  the  existence  of  being  superior  to  and  capable  of 
exercising  an  influence  for  good  or  cvU  upon  the  human  race.*' 
This  il^  definition  broad  enough  to  cover  the  worship  of  his 
Satanic  majesty  and,  indeed,  the  court  cites  among  its  examples 
the  worship  of  idols  and  the  religion  of  the  North  American 
Indians. 

We  understand  that  the  court  considered  itself  placed  in  a 
dilemna  since  any  other  interpretation  would  have  made  I  1 1 , 
of  the  Act  of  1855,  discriminate  against  Christianity.  But 
the  exceedingly  broad  language  of  the  court  in  tl)b  instance 
may  compel  them  in  future  cases  calling  for  an  application 
of  the  ^  fns  doctrine  to  give  eflcct  to  gifts  anything  but 
religious. 

We  do  not  look  for  such  a  result,  but  believe  that  if  such  a 
case  arises,  the  court  will  distinguish  this  case  upon  the  same 
grounds  as  the  Orphans*  Court,  and  that  the  sound  doctrine 
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in  2Seisweiss  v.  James,  63  Pa.  465,  where  a  gift  to  "The 
Infidel  Society  in  Philadelphia,**  hereafter  to  be  incorporated 
was  held  void,  will  not  be  abandoned. 

If  a  league  is  to  be  regarded  as  "religious"  simply  because 
it  airs  its  peculiar  views  upon  the  first  day  of  the  week,  and 
has  some  vague  moral  or  iihmoral  purpose  which  represents 
its  intentions,  then  surety  there  can  be  no  use  for  the  word 
religious  in  the  Act  of  1855,  since  its  meaning  is  hopelessly 
indefinite. 

W.  H.  L. 


EQUITY. 

DeHaratioit  cf  imst. 

The  endorsement  of  notes  and  mortgages  to  one  "for 'the 
use  of*'  another  is  suflficient  to  create  a  trust  and  does  not 
pass  the  legal  title  to  the  beneficiary,  even  though  the  nature 
of  the  trust  is  not  stated :  Collins  v,  Phillips  et  al.,  59  N.  W. 
Rep.  (Iowa)  40. 

Tnatei'-'Sia/ttU  ^f  IJfuitatioHS, 

The  rule  that  the  statute  of  limitations  does  not  begin  to  run 
in  lavor  of  a  trustee  until  he  has  openly  repudiated  the  trust, 
was  recently  invoked  in  the  Appellate  Court  of  New  York  in  a 
suit  against  a  self-constituted  Uquidating  partner,  but  the  court 
held  that  this  rule  applied  only  to  cases  of  actual,  express  and. 
subsisting  trusts,  and  was  therefore  not  applicable  to  the  case 
of  a  liquidating  partner,  whose  agency  is  not  a  direct  trust. 
If  any  trust  had  been  raised  here  by  implication  or  construc- 
tion from  wrong-dealing,  the  statute  began  to  run  from  the 
date  of  the  wrong:  Gilmorc  v.  Ham,  36  N.  E.  Rep.  826. 

He  wkc  cmma  into  equiiy  must  do  so  wUk  deam  hands, 

"  No  polluted  hand  shall  touch  the  pure  fountains  of  justice.** 
The  principle  here  embodied  is  the  chkf  foundation  stone  of  the 
idief  afforded  by  courts  of  equity  and  is  called  into  requisitkm 
moie  often,  perlu^is,  than  any  other.  The  Supreme  Court  of 
Indiana  had  occasion  to  rely  upon  it  recently  in  the  case  of 
Brown  v,  Fiist  National  Bank  of  Columbia,  reported  in  37  N.  E. 
Rep.  I  $8.    From  the  &cts  it  appeared  that  a  justice  of  the 
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peace  (Brown)  before  whom  an  alHdivit  had  been  filed  charn^- 
inj;  with  larceny  a  person  who  had  fled  the  jurisdiction,  entered 
into  an  a(;rcement  with  the  plaintiff  (tlK  \>ank),  that  if  he 
secured  the  fugitive's  arrest  and  the  return  of  the  stolen 
pra|x:rty  he  should  rccdve  a  percentage  of  the  latter.  He  did 
succeed  in  arresting  the  thief  and  in  securing  the  property,  and 
this  suit  was  brought  to  compel  the  bank  to  pay  him  the  com- 
pensation agreed  upon.  The  court  deci<k:d  that  the  agreement 
wan  void  as  against  public  policy  regardless  of  the  good  (aith 
of  the  parties  thereto,  and  notwithstanding  the  fact  that  the 
affidavit  was  not  copied  into  the  justice's  docket,  but  was  in 
fact  taken  from  his  office,  and  that  no  warrant  vna  issued  by 
him  upon  it  '*A1I  agreements  relating  to  proceedings  in  the 
courtH,  dvil  or  criminal,  which  may  involve  anything  incon- 
sistent with  the  full  and  impartial  course  of  justice  therein  are 
void  though  there  are  no  open  charges  of  comiption." 

The  agreement  thus  being  void,  the  bank  was  not  estopped 
frotii  setting  up  such  a  defence  even  though  it  had  received 
the  benefits  of  the  transaction. 

Whether  equity  will  refuse  or  grant  its  aid  in  such  ca^cs 
seems  to  depend  upon  whether  or  not  the  tvrms  of  the  agree- 
ment must  be  appealed  to  and  relied  upon:  See  Gray  p, 
Oxnard  Bros.,  59  Hun.  387,  and  the  celebrated  case  of 
Sharp  V.  Taylor,  2  Phil.  Ch.  801. 

FMni*iHg  intsifMmU. 

We  arc  reminded  of  the  well-known  case  of  Farmers*  and 
Mechanics*  Bank  v.  King,  57  Pa.  203,  by  a  Lite  decision  of 
the  Supreme  Court  of  South  Dakota,  Kimmel  v,  Dickson^ 
reported  in  $8  N.  W.  Rep.  561.  • 

Kimmel  had  given  to  a  certain  bank  a  sum  of  money  for  a 
purpose  which  was  recited  in  the  receipt  it  gave  him  in  return, 
namely,  that  the  bank  should  pay  it  over  to  a  designated 
third  person  when  he  presented  to  it  a  proper  deed,  duly 
executed,  conveying  to  the  pkuntifT  a  ceruin  piece  of  land  for 
which  the  latter  had  contracted.  Subsequently,  and  before 
any  part  of  this  plan  was  carried  out,  the  bank  fiuled  and  a 
receiver  (Dickson)  was  appointed.    Kimmel  now  sought  to 
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recox'er  his  money,  and  Dickson  denied  his  rij^ht  on  the 
ground  that  the  bank  had  given  him  credit  for  the  sum  as  a. 
deposit,  and  had  mingled  the  money  with  its  own.  This, 
however,  had  been  done  without  the  plaintiflTs  knowledge,  and 
the  court  was  very  clear  that  it  did  not  change  the  character 
of  the  transaction.  The- money  so  deposited,  said  the  courts 
was  plainly  a  trust  fund  and  did  not  become  assets  or  pass  to 
the  receiver.  Being  a  trust  fund  Kimmel  was  entitled  to 
follow  it  into  the  receiver's  hands.  The  court,  therefore, 
directed  the  receiver  to  pay  it  over  to  him. 

Frauds — SmfficUmty  tfovtrmtnts  €f  inihi  Hii, 

Upon  a  demurrer  to  a  bill  in  which  the  complainant  (a 
creditor)  based  his  right  to  recover  upon  the  fraud  of  the 
defendant  the  Supreme  Court  of  Alabama  recendy  gave  an 
opinion  upon  the  sufficiency  of  allegations  tn  a  bill  when 
charging  fraud. 

The  bill  alleged  that  the  defendant  had  conveyed  all  his 
property  to  his  minor  children  to  defraud  future  creditors;  that 
he  withheld  the  deeds  from  record  for  nearly  a  \'car,  conceal- 
ing their  existence  from  complainant  till  after  the  debt  was 
created;  that  he  remained  in  possession  and  held  himself  out 
to  complainant  as  the  owner  of  the  property;  that  he  had 
gK'en  a  mortgage  on  it  to  one  who  knew  of  his  fiuling  condi- 
tion; and  finally  that  he  had  remained  in  possession  consum- 
ing and  disposing  of  the  property  and  ihcrcby  defrauding  the 
complainant.  The  court  overruled  the  demurrer  and  laid 
down  the  rule  broadly  that  general  averments  of  fiicts  from 
which  unexplained  a  conclusion  of  fraud  arises  are  suflident; 
and  suted  that  the  test  in  such  cases  was  whether  the  aver- 
menu  of  matters  essential  to  the  right  of  reco\-efy  were 
sufficient  to  notify  the  defendant  that  the  boma  fdn  of  the 
tnuisactxm  was  assailed  and  to  put  hi  issue  its  vafidity:. 
Williams  v,  Spragins,  15  So.  Rep.  247. 
Pni€6c€  ami  plMdrng-^MuUfarmuitm. 

The  rules  of  practice  and  pleading  in  equity  are  well  settled, 
but  occasionally  attempts  are  made  to  break  away  from  them. 
In  the  case  of  Bumham  tr.  Dillon,  reported  in  59  N.  W.  Rep. 
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176,  which  went  up  the  Supreme  Court  of  Michigan,  the 
point  was  raised  for  the  first  time  on  the  appeal  that  the  bill 
was  multifiuious.  The  court  replied  that  the  proper  method 
of  making  this  objection  was  on  demurrer  to  the  bill  before 
the  expense  of  reference  and  testimony  were  incurred ;  and 
inasmuch  as  after  full  hearing  they  could  now  do  complete 
justice  to  all  parties  they  felt  free  to  disregard  this  objection. 

R.  P.  Bradford. 
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llE^.F.DIRS    AND    RSMEDIAL    RlfillTA    BY    THE   CiVIL    AcnOK, 

according  to  the  Reformed  American  Procedure.  By 
John  Nortux  Pomerov,  LL.D.  Third  edition  by  John 
Norton  POmbroit,  Jr.,  A.  M.  Boston:  IJttle,  Brown  ft 
Co.     1894. 

The  earlier  editions  of  this  work  have  long  since  made  a 
permanent  place  for  it  among  the  books  which  the  practitioner 
must  keep  ii'ithin  easy  reach.  Under  the  name  of  "  Pomeroy*s 
Remedies/'  the  work  has  been  cited  in  many  judicial  opinkms 
and  in  briefs  innumerable.  This  abbreviated  titfe  (as  was  pointed 
out  by  the  author  in  the  preface  to  his  second  edition)  is  to 
some  extent  misleading — for  it  omits  the  important  words 
"by  the  civil  action'*  which  have  the  effect  of  restricting  the 
.scope  of  the  more  general  a^jpellation  and  of  giving  definite- 
ncss  and  certainty  to  it.  Accordingly,  the  editor  of  the 
edition  before  us  has  placed  upon  the  cover  the  name 
**Pomeroy's  Code  Remedies'*  by  way  of  a  compromise  . 
betH-een  the  two,  thus  seeking  to  combine  the  brevity  of  one 
title  with  the  accuracy  of  the  other. 

In  this  edition,  the  second  has  been  "brought  down  to 
date"  by  means  of  slight  additions  to  the  text  and  by 
important  additions  to  die  foot  notes.  The  editor  tells  us 
in  his  preface  that  he  has  also  ventured  to  revise  to  some 
extent  the  matter  inserted  in  the  second  edition;  so  that  the 
work,  in  its  new  form,  presents  to  the  reader  what  is 
undoubtedly  the  most  complete  and  in  all  respects  the  best 
treatise  upon  Remedies  by  the  Civil  Action  in  existence. 

To  use  tuch  language  as  thto  of  a  work  which  deals  with 
Procedure  under  our  American  Codes  is  to  accord  it  a  Ufge 
mcSisure  of  praise.  Thoughtful  and  able  writers  have  dealt 
with  the  subject,  but,  in  the  judgment  of  the  reviewer,  Mr. 
Pomeroy  suipasses  them  all  in  simplicity  of  arrangement, 
clearness  of  style  and  accuracy  of  statement.    The  subject  is 
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full  of  difficulties,  for  the  scx'cral  Codes  differ  to  some  extent 
among  themseKtai,  and  their  provisions  ha\'e  in  many  instances 
met  with  unsympathetic  treatment  at  the  hands  of  judges 
whose  common  law  training  caused  them  to  look  with  suspic- 
ion upon  a  system  so  different  from  that  which  it  has  sup* 
planted.  Indeed,  it  should  be  said  here  that  the  lavorable 
comments  in  this  review  are  directed  to  the  work  in  hand  and 
in  particular  to  this  edition  of  it;  the  writer  finds  it  impossible 
fully  to  agree  with  Mr.  Pomerov  in  his  expressions  of  unre- 
served commendation  of  the  Code  and  the  Gvil  Action. 

A  careful  examination  has  been  made  of  the  matter  coo^ 
tained  in  brackets— the  distinctive  features  of  this  editkxi— 
and  it  appears  that  In  all  cases  the  work  has  been  done  with 
care  and  judgment.  The  addition  to  the  notes  on  "Actions 
Arisii^  in  Special  Cases'*  and  on  ^'Counter  Claim**  are 
especially  valuable.  The  typography,  paper  and  general 
make-up  of  the  book  are  excellent 

G.  W.  P. 


A  Treatise  ok  the  Law  op  Mu.\icipal  Corporations  in  the 
United  States.  By  Christopher  G.  Tiedeuan.  New 
York  and  Albany:  Banks  &  Bros.     1894. 

The  rapid  succession  of  Treatises  on  Municipal  CoqxMra- 
tions  since  the  fourth  edition  of  Dillon's  work  in  1890,  is  but 
one  of  the  many  indications  of  that  rapidly  approaching 
period  when  every  one  of  the  many  phases  of  our  municipal 
problems  shall  ha\'e  been  subjected  to  the  close  scrutiny  of 
scientific  analysis.  It  is  only  within  the  last  decade  that  we 
have  commenced  to  fully  realize  the  influence  which  our 
courts  have  exercised  in  shaping  our  conception  of  the 
municipality,  and  in  determining  its  form  of  government 
When  Judge  Dillon's  "Commentaries  on  the  Law  of  Muni- 
cipal Coiporations"  first  appeared  in  1872,  this  field  of  legal 
research  was  still  uncultivated.  Nevertheless,  the  work  proved 
itself  a  masterpiece  in  its  way;  mirroring  with  remarkable 
accuracy  the  position  occupied  by  our  courts  towards  the 
cities  of  the  Union.    When  this  first  edition  appeared  we 
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were  still  a  country  of  small  cities.  During  the  twenty  years 
which  mark  the  interval  between  the  first  and  the  fourth,  we 
have  been  rapidly  de\'eloping  into  a  people  dependent  upon 
the  efficiency  of  our  city  governments  for  a  mass  of  neces- 
saries and  comforts.  The  more  recent  works  treating  of  thii 
subject  show,  with  almost  startling  clearness,  the  bck  of 
recognition,  on  the  part  of  the  courts,  of  this  change  in  our 
social  conditions,  together  with  the  changes  in  the  problems 
of  our  municifxilities,  which  this  social  rrv-olution  or  evolution 
has  engendered.  One  of  the  most  valuable  portions  of  DiLLf>N's 
work  was  the  clear  recognition  of  these  changes,  especially 
in  the  earlier  portions  of  the  first  volume.  Professor  Tikde- 
man's  book  lacks  to  a  very  great  extent  this  most  important 
element.  His  work  loses,  therefore,  both  in  interest  and. 
value  to  one  interested  beyond  purely  legal  aspects  of  these 
questions.  It  is  true  that  the  author  in  his  preface  distinctly 
states  that  he  has  endeavored  to  include  everything  material, 
and  exclude  everything  immaterial  "to  the  clear  compre- 
hension of  the  general  principles  and  rules  of  law  bearing 
upon  or  involved  in  the  subject*'  But,  even  regarded  as  a 
text  book,  intended  exclusively  for  the  legal  mind,  there  can* 
be  no  doubl  that  the  careful  consideration  of  the  rekition 
between  judicial  decisions,  and  the  problems  actually  con- 
fronting our  great  cities — and  we  lay  special  emphasb  on  the 
problems  of  the  gnat  ri>)r>x— constitutes  one  of  the  most 
important  sections  in  any  work  on  municipal  corporations. 

Mr.  TiEDEMAN  divides  his  work  into  nineteen  chapters-- 
dealing  with  the  whole  range  of  munidpal  activity.  The 
cases  cited  are  exceedingly  numerous,  in  fact,  at  times  out 
of  proportion  to  the  importance  of  the  problems  involved.. 
The  three  most  important  chapters  are  those  which  treat, 
of  the  legislative  control  over  municipal  corporations,  muni-^ 
dpal  securities,  and  municipal  taxation  and  local  assessments.. 
In  all  three,  considering  the  vastness  of  the  problems  involved,, 
the  author  has  given  us  an  extremely  sucdnct  and  able  state- 
ment  of  the  present  condition  of  the  law.  When  we  stop  to* 
consider  that  in  1890  the  total  munidpal  indebtedness  (exclu- 
sive of  county  and  school  district)  in  the  United  States  wa» 
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nearly  $725,000,000,  whereas  the  total  National  debt 
Bunountcd  to  not  more  than  $900^00.000,  and  the  total 
State  <Sebt  to  less  than  $229XK)0.ooo,  the  growing  import- 
auice  of  this  branch  of  the  law  is  readily  appreciated.  When 
we  reach  our-  great  dties  the  importance  of  the  questions  of 
local  finance— taxation,  assessments  and  indebtedness — so  &r 
outweighs  all  questions  of  State  finance  as  to  make  the  former 
the  problem  uppermost  in  the  taxpayer.  As  regards  the 
chapter  on  the  legislative  control  over  municipal  corporations  ' 
the  author  has  not  been  quite  so  happy  in  his  methods  of 
treatment  nor  in  the  arrangement  of  cases. 

One  point,  however,  is  brought  out  with  great  clearness, 
viz..  the  clear  recognition  of  those  functions  which  are  purely 
local  in  their  nature,  and  over  which  the  municipality,  as 
iuch,  ought  to  have  complete  control.  Although  the  tradi- 
tions of  ouc  courts  give  but  little  encouragement  to  this 
principle,  the  trend  of  later  decisions  is  unmistakably  in  its 
&vor.  The  value  of  this  chapter  in  the  present  work  would 
have  been  greatly  enhanced  had  the  author  considered  more 
in  detail  the  instructive  history  of  the  attitude  of  the  courts 
towards  municipal  public  works.  Nothing  brings  out  more 
clearly  than  this  line  of  decisions  the  American  theory  of 
municipal  government.  The  cases  dted  show  that  all  the 
material  was  at  hand,  which  makes  the  omission  doubly 
regrettable. 

The  work,  on  the  whole,  will  undoubtedly  serve  the  pur- 
pose lor  which  it  is  intended.  That  it  will  supplant  or  even 
oiler  anything  beyond  Dillon's  "Commentary**  is  more  than 
doubtful  We  have  still  to  await  the  work  whkh  shall  treat, 
not  only  of  the  present  condition  of  the  law  of  municipal 
corporations,  but  also  its  relation  to  tlie  complicated  economic 
and  political  problems  of  finance  and  administration  which  are 
at  present  confronting  our  great  cities.  L.  S.  Rows. 

8c1mm1  of  Flaaooe  and  Beoooaiy, 

UaifSMtoj  of  PtBBtjrlTMdA. 


Procbbdhiqb  or  the  National  Conference  for  G006  Cmr 
GovsEXMEinr,  heM  at  Philadelphia,  January  25  and  26^ 
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1894,  together  with  a  Bibliography  of  Municipal  Go\'cm- 
mcfit  and  Reform  and  a  HricT  Statement  Concerning  the 
Objects  and  Methods  of  Municipal  Reform  Organixations 
in  the  United  Sutes.  Philadelphia:  The  Municipal 
Ixague.     1894. 

The  proceedings  of  conferences  do  not,  as  a  general  rule, 
make  interesting  reading,  but  the  conference,  held  on  January 
25th  and  26th  last,  lends  to  the  report  an  interest  and  value, 
which  is  quite  exceptional.  It  was  the  first,  but  we  feel  con- 
fident, by  no  means,  the  last  Conference  on  Good  City  Go\'em- 
mcnt,  and  marks  the  awakening  of  a  new  municipal  spirit  It 
takes  the  average  American  citiaen  a  long  time  to  see  that  the 
conditions  which  confront  him  have  changed,  and  that  the 
political  organization  and  administrative  methods,  which  i^'orks 
well  among  a  people  who  live  in  small  towns,  may  be  wholly 
inadequate  to  grapple  with  the  very  difficult  problems,  which 
concern  a  million  or  more  of  people  gathered  together  in  a 
comparatively  small  area. 

Like  all  reports  of  conferences,  the  papera  read  at  the  meet- 
ings have  been  reprinted.  Without  making  any  invidious  dis- 
tinctions, the  paper  of  Leo  S.  Rowe  gives  evidence  of  the 
most  exhaustive  knowledge  of  the  question  from  its  adminis- 
trative side.  What  we  mean  by  that  is  this,  neariy  all  the 
other  papers,  of  which  those  by  Carl  Schurz,  Charles 
J.  Bonaparte  and  George  Gluyas  Mercer  are  examples,  dis- 
play a  minute  and  practical  knowledge  of  the  workings  of 
political  rings  and  the  politics  of  our  large  cities,  especial  stress 
being,  of  course,  laid  upon  the  civil  service  evil,  and,  in  the 
paper  of  Charles  Richardson  on  the  **  Introduction  of  Na- 
tional Issues  into  Lx>cal  Elections."  But  Dr.  RowE*a  paper 
treats  of  the  question  from  the  side,  where  the  average  edu- 
cated gentleman  and  reformer  is  as  totally  ignorant  as  the 
lowest  ward  heeler,  vis. :  what  our  dties  should  do  tor  their 
inhabitants  and  how  they  should  do  it  The  knowledge  oT 
political  evils  is  common  property  to  a  large  number  of  our 
citiKns,  probably  to  all  of  those  who  assembled  at  the  confer- 
ence in  Philadelphia,  but  the  knowledge  of  administniti\'C 
methods  and  the  results  of  those  methods  in  foreign  cities 


BOOK   REVIEWS.  535 

must  always  be  confined  more  or  less  to  the  specialist.  And 
when  the  specialist  speaks  on  hu  specialty,  then  knowledge 
which  is  new  and  valuable  is  given  to  the  hearer.  One  of  the 
most  interesting  parts  of  Dr.  Rowe*s  paper  is  his  destruction 
V>f  the  comforting  theon*.  which  we  have  heard  many  Ameri- 
cans of  the  educated  classes  express,  that  the  reason  foreign 
cities  are  better  administered  and  give  more  to  their  inhabit- 
ants than  the  average  American  city,  is  because  the  capitals  of 
Europe  are  governed,  not  by  the  people  of  the  city,  but  by 
the  central  governments  of  the  nation,  which  is  run  by  the 
aristocratic,  and,  therefore,  more  or  less  the  educated  classes. 
But  Dr.  RowB  says,  page  113:  **  Finally,  we  come  to  what 
»,  in  last  analysis,  tlie  most  important  of  the  determinhig  con- 
ditions in  the  municipal  life  of  Berlin,  viz.,  that  the  eflSdency 
of  the  city  administrations  is  due,  primarily,  neither  to  the 
Prussian  Monarchy  nor  to  the  Prussian  Bureaucracy.  It  was 
the  will,  the  consciously-expressed  will  of  the  people  of  Berlin, 
that  determined  the  character  of  their  municipality.  Judged 
from  this  standpoint  Berlin  is  more  democratic  than  either 
New  York  or  PhiUdelphb." 

Probably  the  part  of  the  book,  which  has  the  most  perma- 
nent value,  is  the  subject  index,  which  is,  comparatively  speak- 
ing, very  complete.  Nearly  ever>'thing  that  has  been  written 
in  English  on  the  subject  of  improvement  of  cities  from  a 
political  standpoint  is  referred  to. 

There  is  also  an  account  of  the  different  organizations, 
which  have  sprung  into  existence  u*ithin  the  past  few  years, 
and  whose  object  is  the  improvement  of  either  dty  politics  or 
municipal  administration.  We  strongly  recommend  the  work 
to  any  one  desirous  of  making  himself  (amiliar  with  some  of 
the  deuib  of  the  gieat  political  problem,  which  now  confronts 
the  American  people^  viz.,  the  successful  government  of  large 
municipalities.  W.  D.  L. 

The  Americah  Corporation  Legal  Manual.     Edftcd  by 
Charles  L.  Borgmeybr,  of  the  New  Jersey  Bar.    Plain- 
field,  N.  J.:  Honeyman  &  Co.     1894. 
This  book  b  a  compilation  of  what  are  said  to  be  the 
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^essential  features  of  the  statutory  law  regulating  the  foima- 
tton,  management  and  dissolution  of  general  business  corpora- 
ticMis  in  America  (North,  Central  and  South).  England,  France, 
Ocrmany,  the  Netherlands,  Italy,  Russia  and  Spain/'  It  also 
contains  a  synopsis  of  the  patent,  trade-mark  and  copyright 
Jaws  of  the  nwHS/.  There  is  also  appended  to  it  a  list  of  patent 
solicitors  and  of  "selected  and  spcdally  recommended  cor- 
poration counsel.'*  The  compilations  of  the  laws  of  the 
se\'cral  States  and  countries  included  in  the  work  are  made, 
in  most  instances,  by  local  attorneys  whose  names  are  prefixed 
to  the  matter  prepared  by  them.  The  publication  is  intended 
to  be  an  annual  one. 

Such  a  work  as  is  thus  indicated  can  scarely  be  said  to 
merit  review  in  a  law  journal.  It  is  entirely  devoid  of  scientific 
value,  can  in  no  case  have  the  weight  of  an  authority,  and  is, 
moreover,  disfigured,  if  not  more  or  less  discredited,  by  the 
element  of  advertising  which  enters  into  its  composition.  To 
the  business  man,  who  imprudently  relies  upon  it  for  his  guid- 
ance, it  b,  in  common  with  all  similar  publications,  likely  to 
prove  misleading  and  dangerous.  Its  contents,  however,  are 
such  as,  upon  occasion,  may  prove  serviceable  to  the  lawyer 
who  wishes  to  obtain  a  hasty  outline  of  the  existing  legisla- 
tion in  reference  to  corporatbns,  patents,  etc.,  in  the  sevend 
States  and  countries  covered  by  it  and  who  cannot,  at  the 
moment,  command  the  time  or  facilities  for  making  a  more 
thorough  investigation.  It  may,  also,  serve  as  a  useful  index 
to  the  several  codes  and  enactment  which  must  ultimately  be 
consulted. 

The  compilatkms  contained  in  the  book  appear  to  have 
been  made  with  reasonable  care  and  attention  to  the  more 
important  provisions  of  the  statutes  which  have  been  thus 
epitomiied.  If  the  publication  should  be  continued  from  year 
to  year,  and  is  carefully  and  conscientiously  revised,  as 
changes  occur  in  the  laws,  it  should  prove  a  useful  hand-book 
for  the  purposes  above  indicated.  It  would,  however,  be 
much  improved  and  rendered  more  worthy  of  professional 
confidence  by  the  suppression  of  its  advertising  features. 

W.  R.  F. 
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SAMUEL  S.  HOLLINGSVVORTH. 

It  i^  with  deep  sorrow  that  the  Editors  of  the  Americak 
"Law  Register  and  Review  record  the  untimely  death  of 
Samuel  S.  Hollingsworth,  Esq.,  a  member  of  the  Editorial 
Committee.  The  foltowifi<;  notices,  contributed  by  members 
of  the  Philadelphia  Bar  who  had  the  best  opportunity  of 
becoming  familiar  with  Mr.  HoUing-^worth  in  his  capacity  as 
teacher  as  well  as  practitioner,  serve  to  show  the  loss  which 
his  death  has  occasioned. 


Samuel  S.  Hollingsworth,  one  of  the  Editorial  Conmiittee 
of  the  American  Ijiw  Register  and  Review,  one  of  the 
leaders  of  the  Philadelphia  Bar,  and  the  Professor  of  the  Law 
of  Contracts,  Corporations,  and  Pleading  at  Law,  in  the  Law 
School  of  the  University  of  Pennsylvania,  died,  after  a  brief 
iIkiess.on  Thursday,  June  28,  1894. 

A  meeting  of  the  Philadelphia  Bar  was  held  on  July  2» 
1894,  in  the  United  States  Circuit  Court  Room.  The  Hon. 
James  T.  Mitchell  presided,  and  Messrs.  Henry  N.  Paul,  Jr., 
and  George  Stuart  Patterson  were  requested  to  akt  as  secre- 
taries. Addresses  were  delivered  by  C.  Stuart  Patterson,  Esq., 
Richard  C.  McMurtrie,  Esq.,  Hon.  Samuel  W.  Pennypacker, 
Mayer  Sulzberger,  Esq.,  Richard  C.  Dale,  Esq.,  John  Cad- 
walader,  Esq.,  David  W.  Sellers,  Esq.,  and  Charles  Cooper 
Townsend,  Esq.  The  following  minute  was  unanimously 
adopted: 

"The  Philadelphia  Bar  mourns  in  the  death  of  Samuel 
Shorey  Hollingsworth,  the  loss  of  one,  whose  personal 
character  and  professional  ability  commanded  the  admiration 
and  respect  of  all  who  knew  him.  He  was  a  learned  lawyer, 
4  judicious  adviser,  and  a  skillful  and  persuasive  advocate. 
As  a  teacher  of  law,  he  was  patient  and  thorough,  and  he 
•inspired  those  whom  he  taught  with  that  enthusiasm  for  stud|y, 
-which  always  animated  him.    As  a  man  he  was  courageous. 
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Htcaclfajil  of  puqjow,  proin|)t  to  a'cof^nise,  and  icsiIoub  la 
discharge  the  claims  of  friendship,  and  Ciithful  to  every  call  of 
duty.  Dying  in  the  maturity  of  hts  powers,  and  with  the 
promiw  of  yet  greater  dtstincticm  before  him,  he  has  left  to 
hlH  professional  brethren,  the  memory  and  the  example  of  his 
stainless  Itlc/* 

At  a  meeting  of  the  Faculty  and  Fellow's  of  the  Law  School 
of  the  University  of  Pennsylvania,  the  following  minute  was 
adopted: 

The  Faculty  and  Fellows  of  tlic  I^w  School  of  the  Univer- 
sity of  Pennsylvania,  sorrowfully  record  by  this  minute  their 
sense  of  the  heavy  loss  which  the  University  and  the  Law 
School  have  suflbrcd  in  the  untimely  death  of  Prolessor 
Samuel  S.  flollingsworth.  His  thorough  knowledge  of  legal 
principles,  accuracy  of  thought,  and  clearness  of  statement, 
made  him  an  efficient  and  successful  teacher.  His  courage, 
fidelity  to  right,  and  sound  judgment  were  of  signal  service  to 
the  administration  of  the  School.  His  colleagues  mourn  in 
his  death,  the  loss  of  a  learned  professor,  a  valued  associate, 
and  a  friend. 

The  Kditors  of  the  America:!  Law  Rbgistbr  and  Review 
cannot  (ail  to  add  to  these  manifestations  of  sorrow,  their  own 
exdrcssion  of  grief  for  the  loss  which  they  have  sustained  in 
the  death  of  Mr.  Hollingsworth.  His  sound  learning,  his 
trained  ability,  and  his  clear  judgment  rendered  him  a  valuable 
and  efficient  member  of  the  Editorial  Committee,  his  counvl 
and  advice  were  always  at  the  service  of  the  Editors,  and  he 
was  always  ready  to  further  the  interests  of  the  Review. 
Nor  can  Uie  Editors  forget  that  they  studied  under  Professor 
1  lollingsworth  in  the  Law  School,  and  that  they  there  came 
under  that  powerful  and  lasting  influence  which  he  brought  to 
bear  upon  his  students,  and  which  bound  each  of  those  stu- 
dents to  htm  as  friend  to  friend.  C.  &  P. 


After  an  illnen  of  about  two  weeks,  Samuel  Shorey  Hol- 
lingsworth died  of  typhoid  fever,  on  Thursday,  June  28, 1894^ 
at  his  residence  at  Gwynedd,  Montgomery  County,  Pennsyl* 
vania. 
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Belonging  to  Philaddphta  by  ancestry,  though  not  by  birth* 
Mr.  Holltng^worthV  whole  career  as  a  law  iituclent  and  lawyer 
was  identified  with  that  city,  and  amply  did  he  repay  to  iu 
Bar  the  debt  of  hts  profession. 

We  add  the  following  brief  sketch  of  his  life : 

Mr.  Hollingsworth  was  bom  in  Cleveland,  Ohio,  on  No^-em- 
bcr  1 1,  1842,  his  parents  being  Jehu  Hollingsworth,  a  native 
of  Philadelphia,  and  Fanny  E^Shorey,  of  Orleans  County,  New 
York.  The  (amily  subsequently  removed  from  Cleveland  to 
Zanesville,  Ohio,  and  his  early  education  was  conducted  at  the 
High  School  in  the  latter  dty.  He  had  contempbted  enter* 
ing  West  Pdint,  but  concluded  to  complete  his  education  at 
Yale  College,  where  he  entered  in  the  Junior  year  and  gradu* 
ated  in  1863,  a  member  of  a  class  which  counted  in  its  ruiks 
a  numlicr  of  men  who  have  since  attained  distinction :  notably 
his  former  colleague  and  friend,  the  bte  George  Biddle,  oT 
Philadelphia,  William  C.  Whitney,  ex-Secretary  of  the  Navy» 
and  Professor  W.  G.  Sumner,  of  Yale. 

Leaving  college,  Mr.  Hollingsworth  came  to  Philadelphia 
and  began  the  study  of  law  in  the  oflfioe  of  William  Henry 
Rawle,  Esq.,  whence  he  was  admitted  to  the  Bar  in  1866. 
Shortly  aftemrards  he  was  associated  for  several  years  with 
George  W.  Biddle,  Esq.,  taking  part  in  nearly  all  the  impor- 
tant cases  in  which  that  gentleman  was  engaged  during  that 
period. 

Upon  leaving  Mr.  Biddle's  office,  he  entered  upon  an  active 
practice,  but  found  time  to  take  part  in  literary  work,  and,  in 
oompany  with  Samuel  W.  Pennypacker,  Esq.  (npw  Judge  oT 
the  Court  of  Common  Pleas),  and  the  late  E.  G.  Piatt,  Esq., 
prepared  the  supplemental  index  to  the  English  Common  Law 
Reports. 

^  At  quite  an  early  period  he  became  interested  in  the  law  oT 
patents  and  was  led  to  take  up  that  branch  of  prKtice,  where 
his  accurate  and  thorough  general  knowledge,  so  often  lacking 
in  the  specialist,  coupled  with  mechanical  and  scientific  attain* 
menti  of  a  high  order,  soon  brought  him  to  the  foremost  rank 
01  patent  Iaw3rers. 

So  fer,  however,  from  rcstrictfaig  himself  to  this  specialty,  he 
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was  constantly  employed  in  general  practice,  and  in  1889  was 
elected,  by  the  Trustees  of  the  University  of  Pennsylvania,  to 
the  Professorship  of  the  law  of  Contracts  and  Corporations, 
and  Pleading  at  Law.  This  chair  he  occupied  until  the  time 
of  hiH  death. 

In  politics  Mr.  Hollingsworth  wa.%  a  strong  Republican,  but 
in  1881  he  received  an  independent  nomination  for  the  Com- 
mon Councils  of  Philadelphia,  to  which  office  he  was  elected 
from  the  Seventh  Ward,  after  a  close  contest. 

Coni«picuous  service  on  the  Committees  of  Law,  of  Finance 
and  of  the  Gas  Works,  and  the  general  recognition  of  his 
ability,  both  by  his  colleagues  and  constituents,  led  to  his 
rcnoinination  and  election  by  the  Republican  party.  After 
scmng  a  portion  of  his  second  term,  he  removed  to  the  country 
and  consequently  resigned  his  position. 

In  addition  to  membership  in  the  committees  above  referred 
to,  he  was  chairman  of  the  committee  which  investigated  the 
affairs  of  the  Alms-house,  and  whose  startling  revelations  led 
to  radical  and  permanent  changes  in  the  management. 

The  very  brief  time  permitted  for  the  writing  of  this  sketch 
has  not  sufficed  to  collate  and  set  forth  the  numerous  cases  of 
importance  in  which  Mr.  HoUingsworth  had  an  active  hand 
and  by  which  his  powers  became  known  to  the  Bar  and  Bench. 

His  professKMial  character,  as  revealed  by  these  labors,  was 
marked  most  prominently  by  two  traits — ^marvellous  accuracy 
of  knowledge,  and  an  intuitive  perception,  immediate  and 
unerring,  of  the  crucial  point  of  the  case  submitted  to  him. 

Ardent  and  aggressive  in  debate,  impatient  of  intellectual 
trickery  or  shallow  thinking,  relentless  towards  everything  that 
had  tlie  least  taint  of  unfairness,  he  so  bore  himself  in  the 
struggles  of  professional  and  political  life  that  no  antagonist 
cuuld  find  ground  to  become  an  enemy,  and  many  of  his 
hardest  battles  won  for  him  the  lasting  and  warm  regard  of 
his  opponents. 

It  is  not  often  that  an  advocate  of  such  force  possesses  in  an 
equally  high  degree  the  judicial  temperament,  but  the  recog- 
nition of  Mr.  HoUingsworth 's  powers,  by  his  brother  lawyers, 
was  not  less  in  the  latter  direction  than  in  the  former.     Few 
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men  have  been  so  often  selected  by  agreement  of  counsel  tor 
referee  or  master  in  diflkult  cases ;  fewer  still  in  these  positions^ 
have  succeeded  in  winning,  to  such  an  extent  as  he  did,  the 
confidence  of  litigants  and  counsel,  or  in  obtaining  a  Ibller 
acquiescence  in  judgments  rendered. 

Personally,  his  individuality  was  as  strongly  marked  as  was 
his  professional  character.  Quick,  often  brusque,  in  manner, 
keenly  alive  to  humor,  simple  in  his  tastes  to  a  degree  that 
woukl  have  seemed  almost  alfected,  but  for  the  feet  that  aflec- 
tatioa  was  a  thing  unknown  to  his  fiank  and  stnightfervani 
nature,  he  was  a  oompankm  eagerly  sought  for  by  hit  feUowa^ 
and  a  friend  whose  heart  knew  only  tcndcmc»  and  truth. 

F. 
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RuMcirs  vwy  able  and  interesting  paper,  which  in  the  fomr 
of  an  address  was  delivered  before  the  Yale  Law  School  at 
the  recent  Commencement.  Governor  Russell  traces  very 
clearly  the  development  of  constitutions  and  presentt  a  strong 
argument  against  the  present  tendency  to  incorporate  inta 
those  expressions  of  fundamenUl  principles  a  large  number  of 
laws  or  rules  governing  particular  states  of  fiurts.  These  laws,. 
as  a  matter  of  truth,  represent  the  popular  will  or  fccUng  with 
regard  to  such  iacU  for  the  time  only,  and  their  pfcsence  in 
constitutions,  although  acceptable  enough  at  the  time  of  their 
insertion  only  tends  to  weaken  at  some  future  time  that  part 
of  the  system  of  government  which  should  always  be  regarded 
as  the  most  stabl^^he  foundation. 
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until  the  plot  has  been  completely  consummated  as  that  Ibroe 
•cannot  be  empbyed  to  quell  a  practical  insurrection  during  its 
continuance.  If  in  the  opinion  of  the  President,  under  the 
advice  of  the  Cabinet,  the  local  authorities  are  unable  to 
maintaui  the  peace  and  take  care  of  property  u-ithin  their 
jurisdiction,  it  becomes  necessary  for  the  citiaen  to  look  to  the 
government  to  which  he  owes  primary  allegiance  lor  the 
protectKMi  which  somehow  and  somewhere  is  certainly  guar* 
anteed  him. 


The  demand  by  the  leaders  of  the  labor  disturbance,  and  by 
many  of  its  sympathizers  in  I'arious  parts  of  the  country,  that 
Mr.  Pullman,  or  representatives  of  the  Pullman  Company,  shall 
submit  the  questions  which  have  been  made  die  excuse  for 
the  present  unfortunate  state  of  aflaira  to  "arbitration,"  is  a 
misuse  and  abuse  of  a  legal  term  which  is  wdl  calculated  to 
confuse  and  unsettle  the  minds  of  superficially  informed  per- 
sons. ArUtnOiom  is  the  submission  of  a  dispute  between  two 
parties  to  a  third  party  agreed  upon  by  the  di^utants.  The 
arbitrator's  status  is  simpl}|  that  of  a  court  and  jury  combined, 
and  it  is  his  duty  to  not  only  find  upon  the  facts,  but  also  to 
fender  a  decision  in  accordance  with  the  law. 

The  submissKMi  of  the  so-called  dispute  between  Mr.  Pull- 
man and  his  employes  would  avail  nothing ;  the  legality  of 
the  former's  position  is  too  clear. 

As  Mr.  McMurtrie  said  in  his  able  address,  entitled  "Arbi- 
tratkxi  of  the  Demands  of  Labor,"  "So  long  as  the  so<alled 
arbitrator  can  do  no  more  than  suggest,  or  advise,  or  counsel, 
there  is  nothing  whatever  of  arbitratkm.  It  may  be  wise  or 
foolish  to  follow  the  advice,  but  so  long  as  there  is  no  duty  to 
obligatkMi  whatever  resulting,  we  may  lay  this  askie  as  a 
remedy,  it  is  not  arbitratfon." 


The  annotatKMis  have  been  reduced  ui  number  this  month* 
in  order  to  allow  for  the  publicalkm  in  whole  of  Governor 
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RuMcH's  very  able  and  interesting  paper,  which  in  the  (brm> 
of  an  address  was  delivered  before  the  Yale  Law  School  at 
the  recent  Commencement.  Governor  Russell  traces  very* 
dearly  the  development  of  constitutions  and  presents  a  strong 
argument  against  the  present  tendency  to  incorporate  into- 
those  expressions  of  fundamenul  principles  a  large  number  of 
laws  or  rules  governing  particular  states  of  facts.  These  laws^ 
as  a  matter  of  truth,  represent  the  popular  will  or  feeling  with 
regard  to  such  (acts  for  the  time  only,  and  their  presence  in 
constitutions,  although  acceptable  enough  at  the  time  of  their 
insertion  only  tends  to  weaken  at  some  future  time  that  part 
of  the  system  of  government  which  should  always  be  regarded 
as  the  most  itable— the  foundation. 
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THE  PRENDKRGAST  CASE. 


By  H.  M.  Banjcistkr,  M.  D. 
Chicago,  Illinois. 


Medical  expert  testimony  in  cases  of  insanity  has  been  the 
subject  of  se\'erc  animadversions  by  judges,  both  of  trial 
courts  and  courts  of  appeal,  at  various  times,  and  some  rather 
rash  condemnatory  generalizations  have  been  uttered.  The 
utterances  are  rash  because  it  is  self-cv-ident  that  there  are 
competent  insanity  experts  as  u'ell  as  incompetent  ones,  and 
any  general  tndiscriminating  condemnation  only  nidicates 
that  the  one  who  indulges  in  it  does  not  know  or  care  to 
know  how  to  distinguish  the  good  from  the  bad,  and  is  ready 
to  make  general  deductions  from  this  ignorance.  It  b  unfort- 
unate also  that  such  utterances  should  be  sent  out  from  the 
Bench,  as  they  lend  to  discredit  the  only  available  method 
of  obtaining  the  truth  and  of  securing  justice  in  many  cases. 
If  insanity  is  a  bar  to  crime  or  if  it  attenuates '  criminal 
lesponsibility  in  any  degree,  justice  demands  that  it  must  be 
excluded  before  the  accused  can  receive  the  full  penalty  for 
his  offense.  At  times  it  may  be  difficult  to  ascertain  fully  and 
completely  the  mental  state  of  the  individual,  and  then  strict 
justice  requires  that  ever>'  effort  be  made  to  determine  fairly 
and  positivdy  the  full  measure  of  his  responsibility.  When 
popular  clamor  b  strongly  against  the  accused,  the  need  of  a 
35  $4$ 
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calm  Kicnttfic  judgment  u  all  the  more  mdcnt.  Lacking  thi% 
there  b  good  reason  to  bclie\'c  that  public  clamor  which,  in 
these  cases,  is  by  no  means  alwa>*s  right,  and  which  when 
unchecked  leads  to  lynch  law,  has  in  many  instances  uncon- 
sciously perverted  witnesses,  judges  and  juries,  and  led  to 
outrageous  miscarriages  of  justice. 

The  case  of  Patrick  Eugene  Joseph  Prcndergast,  whose 
trial  for  the  shooting  of  Carter  H.  Harrison,  the  mayor  of 
Chicago,  was  finished  in  December  last,  is  one  that  is  instnic- 
tiw  and  suggestive  in  this  connection.  The  prisoner  was  an 
imperfectly  educated  and  physically  and  mentally  defective 
Irish  newspaper  deliverer,  twcnt>'-Hix  >'ears  of  age,  whose 
record  is  fairly  stated  in  the  summary  of  the  evidence, 
embodied  in  the  hypothetical  question  given  to  the  experts 
for  tlie  defense.  It  may  be  slated  here  that  the  facts  thus 
embodied  were  not  disproven  or  even  seriously  contested,  the 
facts  of  the  killing  were  admitted,  and  the  whole  question 
before  the  jury  rested  on  the  conditk>n  of  the  accused  as  to 
sanity  and  responsibility  at  the  time  of  the  commission  of  the 
act.  The  case  was  clearly,  therefore,  one  for  expert  testimony^ 
and  this  was  practically  admitted  by  the  prosecution,  who 
engaged  six  physicians  who  had  presumably  had  large  expe*  . 
ricnce  in  dealing  with  and  treating  the  insane,  and  who  might 
therefore  be  considered  as  experts,  to  examine  the  prisoner 
before  the  trial  began.  Of  these  six  only  one  was  found 
willing,  after  repeated  examniations  and  conferences,  to  say  on 
the  witness  stand  that  the  accused  was  sane  and  responsible. 
The  testimony  of  the  other  five  was  therefore  dispensed  with 
b>'  the  prosecution,  but  three  of  the  six  testified,  when  sub* 
pci:na:d  by  the  defense,  in  favor  of  the  insanity  and  irresponsi- 
bility of  the  prisoner.  Besides  these,  six  other  physicians 
testified  for  the  defense,  among  them  two  ex-asylum  oflkers 
and  the  jail  physician.  The  following  is  the  hypothetical 
question  submitted  to  the  experts  for  the  defense : 

"Assume  that  a  >'oung  man,  bom  of  a  femily  of  which  the 
grandfather  was  insane,  presents  evidence  of  hereditary  defects 
in  the  skull,  jaws,  teeth  and' ears.  Assume  that  during  child* 
hood  the  young  man  exhibited  a  liking  for  solitude,  dkl  not 
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take  part  in  the  sports  of  other  children  and  had*  no  friendi 
amcm;;  them. 

''Asuiumc,  also,  further  that  he  was  a  dull,  backward  child 
at  stchool ;  that  about  the  period  of  puberty  he  became  more 
di!«trustful  and  peculiar  and  in  a  measure  antagonistic  to  his 
fiimily.      He  bc^an  to  indul^re  in  promiscuous  reading  and 
began  to  advaiKC  opinions  that  were  queer  and  strange  in  a 
boy  brought  up  as  he  had  been.     He  began  to  display  a  very 
exaf^gcratcd  opinion  of  his  own  ability  and  resented  criticism 
as  persecution.    Although  professing  to  be  a  sincere  Catholic 
he  began  to  advance  peculiar  doctrines  about  prayer  which  he 
attempted  to  dictate  to  Christian  Brothers  by  whom  he  had 
been  educated.    These  views  were  so  peculiar  in  a  professing 
Catholic  that  they  impressed  the  Christian  Brother  as  insane 
delusions,  that  he  also  advanced  such  extra\<agant  ideas  about 
single  tax  matters,  being  an  impeniti\'e  nccessit>*  in  the  educa- 
tion of  children;   that  he  threatened  his  previous  teachen 
whom,  as  pious  Catholics,  he  claimed  to*  re\'ercnce;  that  he 
threatened  them  with  dire  consequences  if  they  refused  to 
teach  this  political  philosophy  to  young  children. 

''Assume  at  thu  time  he  was  exceedingly  restless  in  manner, 
couldn't  ait  still  for  a  moment  on  a  chair,  and  talked  in  a 
disconnected  fiashion.  At  this  time  he  was  very  conceited 
and  pompous  and  wrote  incoherent  letters.  His  manners  and 
actions  were  such  that  he  impressed  the  Christian  Brothers  by 
whom  he  had  been  educated,  as  a  dangerous  lunatic.  Although 
professedly  a  pious  Catholic  he  behaved  during  Mass  and  church 
services  in  such  a  peculiar  manner  as  to  impress  a  member  of 
the  choir  that  he  was  insane.  During  his  visit  to  the  Church 
of  St  Columbkil  he  struck  a  peculiar  attitude,  persisting  in 
enforcing  himself  in  the  choir  reserved  for  the  singers  and 
organist ;  and  during  very  solemn  services  he  would  enter  the 
church  with  his  hat  on  and  assume  different  attitudes  during 
solemn  service  which  were  inconsbtent  with  his  training,  his 
birth,  and  education. 

"Assume  that  in  his  discussions  in  the  society  connected  with 
the  church,  he  displayed  such  peculiar  manners  and  action,  that 
a  member  of  the  society  who  at  first  k>oked  on  him  as  a  very 
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intelligent  chap  regarded  him  as  a  lunatic ;  that  although  a 
prufcsscd  student  and  exponent  of  the  doctrine  of  Henry 
George,  he  was  unable  to  make  other  than  illogical  and  dis- 
connected speeches ;  that  he  resisted  criticism  by  the  members 
of  the  single  tax  club  as  an  insult  and  complained  of  their 
treatment  of  him.  That  his  action  in  the  Single  Tax  Club 
was  such  as  impressed  several  members  of  the  club  as  those  of 
a  lunatiCp  despite  the  fact  that  he  claimed  to  hold  the  same 
political  philosophy  they  did. 

"Assume  that  he  labored  under  intense  nervousness,  stut- 
tered, summered,  and  would  no  sooner  get  stirted  than  he 
would  talk  of  closing.  Me  insissted  on  tilking  when  not  rccog- 
inxcd  by  the  president  and  denounced  him  as  an  atheist  for 
bothering  him.  That  he  quoted  Scripture  in  a  discussion  on 
municipal  corruption  which  had  no  reference  to  the  subject. 
That  at  this  time  he  complained  of  persecution  by  his  &mily 
because  of  his  advocacy  of  the  single  tax  idea ;  the  persecution 
in  reality  being  but  a  friendly  remonstrance  against  a  young 
man  in  poor  circumstances  trying  to  reform  the  worid. 

"Assume  hb  manner  and  discussion  at  the  club  was  diAcrcnt 
from  most  members.  He  desired  to  speak  but  never  availed 
himself  of  the  opportunity  when  it  was  in  order.  That  on  one 
occasion  he  entered  the  Secular  Union,  an  organization  of  anti- 
church  people,  throwing  his  finger  at  the  audience,  after  a 
discussion  antagonistic  to  churches,  he  said,  '  If  you  men 
persist  in  talking  that  way  against  the  church  we  Christians 
will  kill  you.'  His  manner  and  actions  were  such  as  to 
impress  a  member  of  the  union  that  he  was  a  dangerous 
lunatic. 

"Assume  that  although  treated  friendly  by  all  the  members, 
on  a  later  occasion  he  resented  any  attempt  at  courtesy  with  a 
very  savage  look  and  action.  That  he  was  continually 
writing  to  prominent  people,  the  world  over,  incoherent  hetero- 
geneous mixtures  of  religion,  economy,  and  politics,  generally 
without  reference  to  anything.  That  although  a  pious  Catholic, 
he  wrote  irreverent  letters  upon  matters  of  church  discipline  to 
prelates  of  the  church,  so  oflcnsive  in  character  as  to  arouse 
the  intlipjn.ition  of  his  pirui's  Catholic  relatives. 
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"A«Munie  that  despite  the  fact  that  he  was  a  man  of  very 
defective  education  and  was  regarded  by  Catholic  clergymen 
as  a  lunatic  and  a  man  of  delident  intellect,  he  insisted  that  he 
was  5K>  powerful  in  the  church  as  to  secure  by  a  letter  to  the 
Pope  the  re-tnstatement  of  Dr.  McGIynn. 

"Assume  that  in  November,  1 891,  he  entered  a  debating 
club,  of  which  he  was  a  member,  moved  around  the  room  in 
a  manner  to  cause  laughter  by  the  members.  The  subject 
under  discussion  was  the  'President  of  the  United  States.* 
The  members  began  laughing.  That,  although  not  chairman, 
he  rapped  tliem  to  order,  he  then  began  to  address  the  members 
on  the  subject  of  single  tax,  and  then  drifted  to  track  elevation 
and  city  council,  whom  he  denounced  as  robbers  and  thieves. 
And  luially,  although  a  pious  Catholic,  he  referred  to  the 
intolerability  of  the  Bishop  and  Pope. 

"Assume  that  in  the  spring  or  summer  of  1892,  he  visited 
a  former  instructor  of  the  Catholic  Academy,  with  whom  he 
had  a  discussion  on  religion  and  single  tax  matter  in  such  a 
disccmnected  way  that  the  brother  believed  him  to  be  insane. 
"Assume  also  in  the  spring  of  1893  he  called  on  the  same 
brother  and  seemed  to  be  suffering  very  much  from  some 
mental  trouble.  He  could  not  keep  his  position  for  a  minute 
sitting  on  his  chair,  sometime  he  would  allow  himself  to  slide 
down  till  the  back  of  his  head  rested  on  the  chair.  He  would 
get  up  and  pull  his  clothes  down  and  talk  in  a  very  discon* 
nected  way,  so  that  the  brother  regarded  him  as  seriously 
demented,  and  called  another  brother  of  the  same  academy 
to  the  room.  As  the  brother  entered,  the  man  under  consid- 
eiatkyn  stopped  and  looked  at  the  new  comer  with  a  very  wild 
stare,  then  stood  up  by  his*  chair,  walked  around  behind  it. 
He  had  a  very  pompous  air  and  talked  in  such  a  disconnected 
and  irrelevant  manner  that  the  second  brother  regarded  him 
as  insane  and  dangerous. 

** Assume  that  at  this  time  he  was  just  able  to  support  him- 
sdf  in  a  vety  meagre  fiishion  by  carrying  newspapers.  He 
daims  to  have  elected  a  Mayor  of  Chicago,  whose  popularity 
^vas  notoriously  great,  and  he  further  claims  this  Mayor,  a  man 
^  unhrcnity  education,  who  was  a  shrewd  politictan,  well 
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acquainted  with  every  phase  of  Chicago  politics,  promised  him 
a  reward  for  his  services,  the  position  of  Corporation  Counsel, 
a  position  which  could  only  be  filled  by  a  lawyer  of  admitted 
legal  abilities. 

"Ansume  further  that  the  Mayor  appointed  to  this  position 
a  member  of  the  leading  firm  of  Chicago  lawyers,  but  despite 
this  £ict  the  man  in  question  so  persisted  in  his  belief  that  he 
was  to  be  the  Corporation  Counsel,  that  he  called  upon  the 
ap|x>intce  and  introduced  himself  as  hu  successor,  and  that 
thereupon  the  Corporation  Counsd  introduced  himself  to  the 
other  attaches  of  the  office  as  his  successor. 

'* Assume  further  that  he  was  totally  desitute  of  the  needed 
legal  knowledge,  of  lawyers*  license,  and  very  imperfectly 
educated. 

"Assume  furthermore  that  at  this  time  he  suddenly  arose  in 
the  middle  of  the  night  from  bed,  wrapped  the  bed  clothes 
around  him,  took  a  lamp  in  his  hand  and  wandered  around  the 
kitchen  table  in  the  kitchen  of  the  house  in  which  he  was  botrd- 
ing,  in  such  a  manner  as  to  disturb  the  sleepers  in  the  same 
room. 

"Assume  furthermore  that  he  came  back  to  his  home  at 
3  o'clock  in  the  morning  during  the  latter  part  of  July,  ragged 
and  shoeless,  and  did  not  know  how  he  got  in  that  conditioa, 
that  he  had  been  up  in  Wisconsin  in  a  5eld  praying  for  the 
general  good  of  humanity;  and  that  he  was  unable  to  tell 
how  he  got  to  Wisconsin;  that  for  sometime  thereafter 
he  slept  in  the  basement  of  a  house  in  a  very  uncomfortable 
position  on  boards  on  top  of  a  worn-out  sola;  said  basement 
was  used  as  a  storage  place  for  coal  and  wood  and  infested 
vdth  rats;  that  he  slept  there  ddspite  the  remonstrance  of  his 
mother  and  brother. 

"Assume  that  at  this  time  he  wrote  a  postal  card  to  the 
Corporation  Counsel;  and  that  he  could  find  and  was  to  find 
means  to  elevate  the  railroad  tracks  better  than  the  incumbent, 
and  that  the  incumbent  should  resign  and  give  htm  a  cLance; 
and  that  furthermore  he  was  the  only  known  man  not  a  lawyer 
who  applied  for  that  position. 

"Assume  that  on  the  twenty-seventh  of  August  he  was  i 
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Skidmore  v.  Bricker,  77  111.  164;  Fadner  v.  Filer,  27 
III.  App.  506:  Smith  V.  Zent.  59  Ind.  362;  McCarthy 
V,  Kitchen,  59  Ind.  500 ;  Lytton  v.  Baird, .  95  Ind.  349 ; 
Flora  V.  Russell  (Ind.),  the  principal  case,  37  N.  E.  Rep.  593  ; 
Mesher  V.  Iddinj^s,  72  Iowa,  553;  Hall  v.  Kehoe,  8  N.  Y. 
Siippl.  176;  Ramsey  v.  Arrott,  64  Tex.  320;  Glasgow  9. 
0*en,  69  Tex.  167 ;  S.  C,  6  S.  W.  Rep.  527  ;  Shannon  v. 
Jones,  76  Tex.  141  ;  S.  C,  13  S.  W.  Rep.  477.  Accord- 
tn{;ly,  the  conduct  of  the  plaintiflf  must  be  free  from  any  bad 
Cuth.  In  the  first  pbce,  he  must  have  giv-en  to  the  attorney, 
as  the  basis  hr  his  advice,  a  fuU  and  (air  statement  of  the  iacts 
of  the  case,  or  he  will  still  be  liable:  Guthbert  v.  Galloway,  35 
Fed.  Rep.  466;  Blunt  v.  Little,  3  Mason,  102;  Bliss  v.  Wyman, 
7  Cal.  257;  Potter  v.  Scale,  8  Cal.  217;  Aldridge  v.  Churc- 
hill, 28  Ind.  62 ;  Scotten  v,  Longfellow,  40  Ind.  23  ;  Paddock 
V,  Watts,  116  Ind.  146 ;  S.  C,  18  N.  E.  Rep.  518;  Logan  v. 
Maytag,  57  Iowa,  107;  Mesher  v,  Iddings,  72  Iowa,  553; 
Schippel  V,  Norton,  38  Kans.  567 ;  Cointement  v.  Cropper, 
41  La.  An.  303  ;  S.  C,  6  So.  Rep.  127  ;  Weil  v.  Israel,  42 
La.  An.  955 ;  S.  C,  8  So.  Rep.  826 ;  Wells  v.  Noycs,  12 
Pick.  324;  Donnelly  v.  Daggett,  145  Mass.  314  ;  Stevens  v. 
Fassett,  27  Me.  266;  Huntington  v,  Gault,  81  Mich.  144; 
S  C,  45  N.  W.  Rep.  970;  Baldwin  v.  Weed,  17  Wend  224; 
Davenport  v.  Lynch,  6  Jones  N.  C  L.  545  ;  Ash  v.  Marlow, 
20  Ohio,  1 19;  Walter  v.  Sample,  25  Pa.  275;  Fisher  v.  For* 
rester,  33  P^  501;  Emerson  v.  Cochran,  ill  P^  619; 
Leahey  v.  March,  155  P^  458 ;  S.  C,  32  W.  N.  C.  292 ;  26 
Atl.  Rep.  701 ;  Hall  v,  Hawkins,  5  Humph.  (Tenn.)  357 ; 
Kendrick  r.  Cypert,  10  Humph.  (Tenn.)  291 ;  Forbes  r. 
Hagman,  75  Va.  168;  Sherbum  v.  Rodman,  51  Wis.  474; 
Palmer  v.  Broder,  78  Wis.  483  ;  S.  C,  47  N.  W.  Rep.  744. 
It  b  therefore  not  enough  to  merely  prove  the  consultatioA 
with  the  attorney;  the  &cts  laid  before  him  must  also  be 
proved:  Aldridge  v.  Churchill,  28  Ind  62 ;  Porter  r.  Knight, 
63  Iowa,  365 ;  Blunt  v.  Little,  3  Mason,  102. 

A  suppression  of  material  facts  will  render  the  defendant 
liable.  ''Any  evasion  or  concealment  by  a  prosecutor  in  hit 
•tatcrocnt  of  case  to  his  counsel,  or  any  feUure  on  hit  part  to 
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"Assume  Uut  when  he  reached  the  police  station  and  con- 
fronted the  officer  there,  that  he  suted  to  the  officer  that  he 
killed  the  Mayor  because  he  had  betrayed  him ;  that  he  would 
talk  no  further  about  the  circumstances  of  the  killmg  until  he 
had  seen  his  attorney.  Would  you  say,  in  considering  all  the 
lacts  and  circumstances  heretofore  detailed,  that  the  person 
referred  to  as  having  done  the  killing  referred  to  was  sane 
or  insane  ?  " 

As  the  best  statement  of  the  (acts  indicating  sanity  and 
rebutting  the  evidence  on  which  the  hypothetical  case  of  the 
defence  was  based,  the  above  is  certainly  not  a  very  strong 
showing,  and  this  was  admitted,  as  will  be  seen,  by  roost  of 
the  medical  ^iitnesses  for  the  State. 

The  first  medical  witness  for  the  State  was  Dr.  J.  C.  Spray, 
ex-Supcrintendcnt  of  the  Cook  County  Asylum  for  the  Insane, 
and  the  only  one  of  the  six  experts  first  employed  who  was 
available  to  testify  for  the  prosecution.  The  following  is 
extracted  from  the  record  of  his  testimony: 

"  Q.  Can  you  possibly  remember  the  question  that  was  put 
by  the  defense  to  the  doctors  upon  the  stand — the  hypotheti- 
cal question?  A.  Yes,  I  heard  it  read.  Q.  I  want  to  ask 
you  whether  or  not,  taking  that  hypothetical  case  and  asso* 
dating  with  it  you  own  knowledge  of  the  man,  what  would 
your  answer  be?  A.  Well,  taking  that  questkxi  into  oonsiden- 
tion,  with  my  own  knowledge  and  observation  of  the  individual, 
I  could  not  pronounce  him  insane.  You  can  take  some  of 
the  assumptions  of  that  h>*pothetical  qucstk>n  and  you  would 
be  compelled  to  say  that  the  party,  if  it  had  represented  itaelf 
in  any  individual,  he  would  be  insane." 

Considering  the  fact  that  all  the  assumptions  of  the  sakl 
hypothetical  question  were  merely  statements  of  what  was 
proven  by  undisputed  evidence  the  above  admission  is  import- 
ant and  the  rather  irregular  combination  of  the  answer  to  a 
hypothetical  question  with  one's  personal  opinkm  from  obser- 
vation was  required  to  satisfy  the  wishes  of  the  counsel  for 
the  prosecution.  Dr.  Spray's  peraonal  judgment  was  at  &ult 
in  this  case,  and  it  is  to  be  hoped  that  he  is  not  at  the  preaent 
time  so  ready  to  testify  to  the  sanity  of  Prendergast 


THE  I'KENDEkGAST  CASE.  555 

There  were  some  other  points  in  Dr.  Spray's  testimony 
that  might  be  noted,  but  as  he  was  not  the  most  decided 
medical  witness  for  the  State  and  space  is  h'mited»  the>*  may  be 
passed.  The  second  ph>'sician  called  was  Dr.T.  J.  Bluthardt, 
an  ex-county  physician,  who  testified  that  he  had  seen  Pren- 
deri^ast  four  or  fixx  times'  in  the  jail,  and  had  talked  with  him 
on  various  subjects.  He  said:  '*I  have  given  the  man  a  ver>* 
careful  examination  and  made  his  case  a  \-ery  particubr  study, 
and  have  come  to  the  conclusion  that  I  ha\*e  not  found  any 
trace  of  insanity  in  that  person.  He  has  got  fixed  ideas  on 
certain  points,  he  has  got  ideas  that  coincide  with  the  views 
of  everybody,  but  he  has  got  logic  and  reason  for  eveiything 
he  says,  everything  he  disputes,  and  everything  he  disconet.'* 

""Q.  Was  he  not  coherent  in  his  talk  to  you?  A.  Very 
coherent  in  every  respect.  Q.  Did  you  say  anithing  to  him 
about  the  killing  itielf  ?  A.  I  did.  Q.  What  did  he  say  on 
that  subject?  A.  The  only  thing  that  he  said  there  that  looks 
to  me  like  a  fixed  idea — that  there  is  no  jury  that  can  find  him 
guilty  of  murder  because  he  killed  Carter  Harrison,  because 
he  ought  to  have  been  killed.  I  asked  him  what  defense  are 
you  going  to  make-— if  you  are  not  going  to  be  declared 
insane;  what  defense  are  you  going  to  make  if  you  are  not 
defended  on  insanity,  and  he  said  'on  justificatkm.'  Q.  Now 
then  do  you  regard  that  as  evidence  of  insanity?  A.  I  do 
not  Q.  Why?  A.  Because  it  is  a  fiyed  idea  of  a  great 
many  people  that  are  politically  involved  in  questions  that 
they  either  do  not  understand  or  arc  fanatics  in.  Q.  Do  you 
re^rd  him  as  a  fanatic?  A.  I  regard  him  as  a  fanatic  in 
religion  and  also  in  politics.  Q.  Do  j'ou  believe  Doctor,  from 
what  you  know  of  the  accused,  that  he  would  have  conmiitted 
the  crime  if  he  believed  that  certain  punishment  would  follow 
firom  its  commtssion?  A.  I  do  not  know  how  to  answer  that. 
He  daims  that  he  killed  Mr.  Harrison  because  he  had  to 
remove  him  for  cause;  Harrison  was  in  the  vf9y  of  his  public 
and  political  welfere.  Q.  I  iii*ill  ask  you  this:  At  the  time 
he  fired  the  shot  that  killed  Mr.  Harrison,  do  you  believe  that 
at  that  time  he  knew  the  difference  between  right  and 
wrong  and  had  the  power  of  choosing  between  right  and 
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wrong?  A.  Certainly  he  did,  he  knew  exactly  what  he  was 
doin^j/* 

Dr.  Bluthardt  in  his  direct  examination  also  sLitcd  that 
paranoia  u'as  a  term  denscd  to  cover  a  condition  that  had 
prc\'iou.sly  no  I«ji(;lish  name,  and  was  only  known  b>'  iu 
German  de<»i<;nation  of  aUgtmdne  I'crrMtrkihdt,  a  statement 
that  does  not  do  much  credit  to  his  psychiatrical  knowlcdj^. 

The  next  witness  was  Dr.  II.  M.  Lyman,  who  it  seems 
testified  only  as  an  expert.  It  will  be  seen  from  the  followin};^ 
extracts  that  in  this  case  involving  life  or  death  he  seems  to 
cn<lorse  the  doctrine  of  the  complete  and  absolute  re^ponsi* 
bility  of  some  of  the  insane,  an  opinion,  which,  to  do  him 
justice,  it  must  be  said  he  has  not  always  consistently  held. 

"  Q.  Now  does  the  de^pxx*  of  responsibility  in  paranoia  var>'? 
A.  Ves,  I  should  think  it  would  be  very  variable,  as  variable 
as  the  individual  cases.  Q.  Docs  the  word  paranoia  convey 
the  idea  of  irresponsibility?  A.  Not  necessarily.  Q.  What 
about  fear  c»f  punishment  in  the  paranoiac,  what  eflect  does- 
that  have  on  them?  A.  That  would  depend  upon  the  intensity 
and  extent  of  the  disease.  Some  would  be  afraid  of  punish- 
ment: some  would  have  no  fear  of  it  whatever,  and  would  be 
utterly  reckless.  Q.  In  the  first  instance,  wouldn't  it  be  an 
evidence  of  a  slight  attack?  A.  Yes,  it  would  show  that  there 
was  a  great  deal  of  reasoning  power  still  remaining.  Q.  In 
order  to  depri\'c  a  person  of  responsibility  must  he  not  be 
acting  under  an  irrespoasible  inipulse  or  delusion?  A.  Yes, 
sir.  Mr.  Wade:  Isn't  the  question  of  responsibility  one  for 
the  jury  to  answer?  The  Court:  Perhaps  we  enlarge  somc^ 
what  on  the  term  responsibility.  Mr.  Todd:  Substitute  for 
responsibility,  the  power  to  discriminate  between  right  and 
wrong,  the  power  of  choosing  or  not  to  do  an  act?  A.  It 
would  be  necessary  to  deprive  him  of  responsibility,  he  must 
have  a  loss  of  power  to  distingubh  between  right  and  wrong. 
To  choose  between  right  and  wTong  actions.  Q.  Isn't 
paranoia  a  disease  of  the  brain,  manifesting  itself  by  delusions 
and  hallucinations?  A.  Yes,  it  is  a  disease  or  defect  of  the 
brain." 

The  h>'pothctical  question  of  the  State  htls  then  given  to 
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Dr.  Lyman,  and  in  rcp\y  he  said,  **  I  should  say  he  was  sane." 

Cross-examination  by  Mr.  Wade  brought  out  the  admission 
that  every  act  stated  in  the  h>*pothetical  case  of  the  prosecu- 
tion might  have  been  performed  by  an  insane  man,  and  that  a 
man  under  the  influence  of  delusions  might  be  insane  and 
irresponsible  and  >'et  appear  quite  sane  on  many  points. 

Dr.  Lyman  was  followed  on  the  stand  by  Dr.  John  A. 
Benson,  two  years  Superintendent  of  the  Cook  County 
Asylum.  His  testimony  was  very  lengthy,  and  he  was  very 
decided  in  his  opinions  as  to  the  insanit}'  of  the  accused. 
Nothing  in  butt  seemed  capable  of  changing  them,  he  main- 
tained that  an  insane  man  could  not  ''perform  the  actions  as 
outlined  to  mc  in  the  hipothetical  question  and  be,  in  my 
opinion,  mentally  irresponsible."  In  this  he  stood  alone 
among  the  medical  witnesses  for  the  prosecution,  all  but  two 
of  whom  were  asked  the  question  whether  all  the  statements 
contained  in  the  State  s  h>'pothetical  case  were  not  compatible 
with  insanity.  One,  as  will  be  seen,  rather  evaded  the  ques- 
tion, the  others  with  the  exception  of  Dr.  Benson,  unhesi- 
tatingly admitted  that  such  was  the  fact.  The  tu*o  of  whom 
the  question  was  not  asked,  Drs.  Spray  and  Bluthardt  would 
undoubtedly  have  made  the  same  reply. 

To  show  still  further  the  opinion  of  Dr.  Benson,  when  the 
hypotheticai  case  of  the  defense  was  given  him,  he  ansu-ercd 
that,  assuming  everything  in  it  as  true,  he  saw  no  reason  to 
consider  the  individual  an>'thing  but  sane. 

Dr.  Andrew  J.  Baxter  was  the  next  witness,  he  considered 
that  the  hypothetical  case  of  the  State  indicated  sanit>-,  but  in 
the  cross-examination  admitted  that  the  acts  narrated  might 
have  been  done  by  an  insane  individual.  He  also  admitted  a 
limited  experience  with  insanity.  The  following  is  extracted 
from  the  record  of  his  cross-examination : 

"Q.  Nov  I  understand  you  to  say  in  answer  to  Mr.  Trude 
that  you  thought  the  man  was  partially  insane?  A.  Well 
now  that  requires  a  little  explanation  if  you  will  permit  me. 
I  have  got  some  views  in  regard  to  this  nan  niysel£  My 
belief  in  regard  to  this  man  Prendergast  is  this:  That  he  is 
weak-minded;  that  he  b  eccentric;  that  he  is  vain  and  pomp- 
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ous  and  has  a'^rcat  conceit  of  his  own  importance  and  m  on^ 
but  while  he  is  eccentric  in  his  manner,  morose  in  his  disposi- 
tion, cross  in  his  temper,  morose  and  cross  and  so  on,  at  the 
same  time  the  man  is  perfectly  capable  of  telling  what  he  is 
doing  and  knowing  between  right  and  wrong.  That  b  my  posi- 
tion in  regard  to  Prendergast.  .  .  .  Q.  Well,  do  you  think  that 
this  man's  brain  is,  to  a  certain  extent,  diseased?  A.  O,  you 
can  have  that  structural  civingc.  Q.  What  do  you  mean  by 
structural  change?  A.  An>*thing  that  is  brought  around  by 
the  development  of  inflammation,  a  dbcaac.  Q.  Well,  don't 
you  think  that  this  boy*s  mind  is  diseased  to  a  certain  extent? 
A.  No,  sir;  I  do  not.  Q.  Don't  you  think  it  is  abnormal?* 
A.  I  told  you  he  is  a  crank.  Q.  He  is  what  you  term  a 
crank.  Doctor?     A.  Yes,  sir." 

Dr.  J.  K.  ICgbert.  cx-Assistint  County  Physician,  was  the 
next  u*itness.  He  testified  that,  in  his  judgment,  the  prisoner 
was  sane.  On  cross-examination  he  admitted  that  all  he 
knew  about  the  prisoner  nv-as  learned  in  the  court  room,  that 
the  actions  narrated  in  the  hypothetical  case  of  the  State  might 
be  all  performed  by  an  insane  man,  and  that  there  was  a  cer- 
tain incongruity  in  an  illiterate  newsboy  demanding  the  posi- 
tion of  Corporation  Counsel. 

Dr.  N.  S.  Davis  was  the  next  witness  called  for  the  State. 
He  had  interviewed  Prendergast  in  the  jail  and  considered  him 
sane.  The  hypothetical  case  of  the  State  indicated  sanity  in 
his  opinion.  When  asked  in  the  cross-examination  whether 
the  acts  there  narrated  could  not  ha\'c  been  performed  by  an 
insane  man,  he  replied,  *'  Well,  to  say  what  is  possible  is  to 
assume  more  than  human  beings  can  do.  They  do  not  know 
what  is  possible.  It  is  not  at  all  reasonable  to  suppoac  they 
were  insane.*' 

In  vkw  of  the  (act  that  the  hypothetical  question  of  the 
defense  nvas  not  asked  Dr.  Davis,  one  statement  of  his  is  note* 
worthy.  He  said  it  was  a  poor  time  to  go  and  question-  the 
accused  after  the  crime  was  committed;  the  mental  condition 
must  be  determined  mainly,  if  not  entirely,  from  his  condition 
and  conduct  prior  to  the  act.  There  is  no  reason  to  suppoae 
Dr.  Davis  had  any  knowledge  whatever  of  the  prisoner,  except 
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what  he  learned  during  the  trial,  in  (act  it  was  not  claimed 
that  he  had,  and  yet  he  seemed  to  have  made  up  his  mind 
very  positively  notwithstanding  the  undisputed  record  of  the 
insane  acts  of  the  prisoner. 

Dr.  Leonard  St.  John,  a  surgeon,  was  next  called.  The 
following  is  taken  from  his  testimony : 

"Q.  Will  you  please  give  your  views  on  paranoia?  A. 
Paranoia  is  quite  a  new  term.  It  has  been  brought  forward 
by  some  authorities  to  define  a  species  of  mental  disease. 
Authorities  diAer  as  regards  the  essentials  necessary  for  a 
paranoiac,  so  much  so  that  I  find  it  covera  every  degree  of 
mental  condition  from  a  simple  case  of  hysteria  to  a  case  of 
acute  iibnia.  They  are  all  covered  by  the  generic  term 
panuioia.  Tlie  authority  who  has  quoted  paranoia  most 
extensively  is  one  I  have  heard  mentioned  here  to-day ;  that  is 
Spitzka,  whose  definition  is  probably  more  clear.  Do  you 
wish  me  to  give  it?  Q.  Yes,  sir.  A.  It  is  more  clear  than  any 
of  the  other  authorities.  He  defines  it  as  a  crank,  a  cranky 
state  of  insanity.  Q.  You  heard  defined  here  by  somebody  a 
quotation  by  Spitska.  You  said  something  about  the  next 
page.  A.  That  was  in  reference  to  the  configuration  of  the 
skull  and  iace  if  I  remember  right.  Q.  Can  you  quote  horn 
the  book  firom  memory?  A.  It  was  quoted  from  the  book 
that  such  an  individual  would  have  a  ddbrmed  brain ;  that  he 
would  be  sexually  perverted,  and  numerous  other  traits,  and  I 
think  the  witness  was  asked  whether  that  would  indicate 
insanity,  such  a  condition  of  head  Such  a  head  indicates  an 
idiot,  an  idiot  only,  and  you  will  find  in  Spitzka,  page  88  or 
86,  where  Spitzka  qualifies  it  and  says  that  they  are  idiots  only 
and  that  those  who  are  insane  and  not  idiots,  there  is  nothing 
in  the  oonfiguratkNi  of  the  skull  which  would  indicate  anything 
at  all  according  to  SpiUka.  .  .  .  Q.  What  do  you  say  vnih 
reference  to  that  klea  of  his  of  being  G>rporation  Counsel^ 
under  the  circumstances?  A.  Simply  that  he  had  a  good 
opinkm  of  himself  and  his  abilities,  and  wished  to  be  Corporm- 
tkm  Counsel  Q.  Is  there  any  evidence  of  delusion  in  that? 
A.  No  ddusion;  desire  doesn*t  make  a  delusion.**  .  .  . 
Mr.  Tnides'  hypolhelkal  question  for  the  State  was  pro> 
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pounded  to  the  witness,  who  answ*crcd  "  I  would  consider  him 
sane. 

In  the  cross-examination  by  Mr.  Wade,  the  witness  said 
that  the  fear  shown  by  the  accused  when  in  the  jail  at  the  time 
of  the  Mayor's  funeral,  was  an  indication  of  a  sane  mind. 
When  pressed  as  to  whether  insane  persons  might  not  feel 
fear,  he  said  yes,  but  that  it  was  a  "sane  element  of  insanity." 
This  he  explained  as  the  retention  of  a  natural  instinct  in  the 
insane  mind.  He  admitted  also  that  all  the  acts  stated  in  the 
State's  hypothetical  case  might  be  done  by  an  insane  person. 

Dr.  St  John  is  not  an  alienist,  but  this  cannot  account  for 
all  the  errors  in  his  testimony.  Paranoia,  as  understood  by 
specialists  in  insanity  is  not  quite  the  indefinite  thing  he  makes 
it,  and  if  his  reading  had  been  to  any  extent  accurate,  he  could 
not  have  believed  his  own  statement  Spitzka  does  not  say 
that  only  idiots  have  cranial  deformities,  in  (act  he  is  badly 
misrepresented  in  this  testimony.  Fear,  as  a  "  sane  element  of 
insanity,*'  is  a  novel  idea;  as  a  purely  animal  emotion,  its  mani- 
festation is  one  of  the  most  frequent  phenomena  of  mental 
alienation,  in  which  the  higher  inhibitions  that  restrain  it  are 
suppressed  or  weakened.  The  senior  counsel  for  the  prosecu- 
tion,  nevertheless,  made  the  exhibition  of  fear  on  the  part  of 
the  accused  one  of  the  strongest  of  his  pomts  to  proiv  his 
sanity  and  appgvently  carried  the  jury  with  him,  thus  making 
an  evidence  of  sanity  out  of  one  of  the  most  characteristic 
symptoms  of  a  deranged  mind.  That  he  could  have  gotten  a 
physician  who  claimed  to  know  anything  about  insanity  to 
support  him  in  this,  shows  how  fictitious  such  claim  must  be, 
and  is  remarkable  to  say  the  least 

The  last  two  medical  witnesses  for  the  State  need  not  take 
much  of  our  space.  One  was  a  homeopathic  practitioner, 
who  had  made  up  his  opinion  from  a  ten  or  fifteen  minutes 
interview  with  the  prisoner  in  the  jail  and  observation  of  him 
in  the  court  room.  The  other  was  a  general  practitioner 
whose  experience  with  ia<ianity  was  not  extenshre,  and  who 
admitted  that  certain  things  in  the  accused  seemed  peculiar 
and  showed  mdications  of  an  unbalanced  mind.  Both  admitted 
the  compatibility  of  the  actions  in  the  State's  hypothetical  case 
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with  insanity,  and  neither  could  be  called  very  strong  witne»ei 
for  the  prosecution. 

I  have  not  reviewed  the  medical  testimony  for  the'defcnse^ 
as  it  did  not  present  the  peculiarities  of  that  lor  the  prosecu- 
tion. On  the  one  hand  we  have  the  &cts  that  out  of  six 
alienists,  selected  by  the  counsel  for  the  State,  on  account  of 
their  qualifications  as  insanity  experts,  and  who  repeatedly 
examined  the  accused  some  days  or  weeks  prior  to  the  trials 
only  one  could  be  utilized  against  him,  and  thb  one,  not  by 
any  means  superior  to  his  confreres,  while  testifying  for  the 
prosecution,  admitted  the  defective  organization  of  the  prisoner, 
and  that  certain  (acts  of  the  testimony  embodied  in  the  hypo^ 
thetical  case  of  the  defense,  must  necessarily  indicate  insanity 
Three  of  these  experts,  Drs.  Brown,  Church  and  Dewey/ 
were  subpcenxd  by  and  testified  for  the  defense.  Beades 
these  several  other  medical  men  of  more  or  less  experience  in 
the  case  of  the  insane,  including  in  their  number  Dr.  J.  G» 
Kieman,  a  well-known  authority  on  insanity,  and  Dr.  Wahl^ 
the  jail  physician,  gave  unequivocal  testimony  on  the  same  side. 

On  the  other  hand  we  have  the  &ct  that  apparently  only- 
two  of  the  medical  witnesses  for  the  State  had  examined  the 
prisoner  before  the  trial,  one  of  them,  Dr.  Spray,  their  most 
competent  witness  as  regards  experience  with  insane  casct^ 
made,  as  has  been  seen,  admissions  that  ought  to  have 
materially  affected  the  value  of  his  testimony  for  the  proaecu- 
tkm.  The  other  one.  Dr.  Baxter,  also  made  admissions,  not 
only  that  the  prisoner  w*as  a  crank,  an  abnormal  individual 
but  also  that  he  personally  did  not  know  very  much  about 
insanity.  The  other  medical  witnesses  were  apparently  picked 
up  at  random,  their  essential  qualification  being  their  opinion 
that  the  accused  was  same.  Only  two,  or  at  most  three,  of  the 
State's  medical  witnesses  could  claim  much  experience  with 
insanity;  one  of  these.  Dr.  Spray,  has  been  already  mentiooed» 
the  others  were  Dr.  Benson,  two  years  Superintendent  of  the 
Cook  County  Asylum,  a  fact  whkh,  by  itself,  does  not  prove 
competency  as  an  expert,  and  Dr.  Bluthardt,  who,  as  a  former 
County  Physician,  had  had  experience  with  insane  cases  in  the 
jail  and  in  their  trials  before  the  county  court 
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It  HX>old  seem  much  like  threshinj;  over  old  straw  to  dwell 
here  on  the  eiils  of  partisan  expert  testimony;  it  is  the  oppro- 
brium of  English  and  American  medical  jurisprudence  and  has 
formed  the  text  for  articles  almost  without  number,  for  the  last 
forty  or  fifty  yean.  The  e\Hls  exist,  however,  and  we  have 
here  examples  of  them.  The>'  will  continue  to  exist  as  long 
as  courts  have  no  standard  of  qualificitions  for  an  expert;  as 
long  as  anyone  with  a  medical  handle  to  his  name  can  be  put 
forward  and  be  equally  acceptable  to  the  court  and  influential 
with  the  jury,  whether  he  knows  the  rudiments  of  tlic  subject 
on  which  he  poses  as  an  expert  or  not. 

This  case,  however,  illustrates  a  more  hopeful  phase  of  the 
subject;  it  shows  that  true  experts  can  be  depended  upon  to 
f^ive  an  honest  opinion.  Out  of  six  selected  b>'  the  State  for 
thdr  well-kno«*n  reputation  and  standing  in  the  prolession. 
who  made  thorough  examinations  of  the  prisoner,  it  dared 
only  put  one  on  the  stand,  and  his  testimony  contained  admis- 
sions that  ought  to  have  made  it  quite  as  valuable  for  the 
defense  as  for  the  prosecutk>n.  It  also  illustrates  the  need  of 
real  expert  testimony  in  cases  like  this  where  popular  preju- 
dice runs  high,  when  an  cs|)ccially  prominent  and  popular 
indiiHdual  has  been  the  victim  of  a  homicide.  In  such  a  case 
c!«pccially  is  the  truth  of  Dr.  Bcard*s  statement  that  the  only 
really  valuable  testimony  is  expert  testimony,  made  evident. 
When  the  whole  case  revolves  upon  the  question  of  the  sanity 
or  insanity  of  the  accused,  a  calm  scientific  opinion  is  especially 
needed,  and  the  worth  of  a  witness  depends  upon  hui  special 
knowledge  of  the  subject  in  hand.  And  as  Dr.  Beard  says 
insanity  is  a  subject  in  whi<;h  the  emotions  are  especially  called 
upon  and  real  experts  are  very  rare. 

Another  question  that  is  suggested  by  this  trial  is  that  of 
the  right  of  the  prosecution  to  suppress  testimony  that  may 
be  favofable  for  the  defense.  When  the  counsel  for  the 
defense  suspected  that  some  of  the  experts'  opinions  might 
not  be  favorable  to  the  other  side,  they  subpam»f  four  of  the 
experts  who  had  been  engaged  to  examine  the  prisoner  before 
the  triaL  These  gentlemen  had  received  no  retainers  from 
the  prosecution;  one  of  them  was  excused,  and  three  appeal^ 
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on  the  witness  stand  in  obedience  to  the  subpoena.  Tlie  fact 
that  tlicy  had  been  first  called  by  the  prosecution  to  examine 
the  prisoner,  was  sought  to  be  presented  to  the  jury,  but  this 
was  successfully  resisted.  Of  the  two  of  the  six  experts  not 
subparnaed  by  the  defense,  one.  Dr.  Spray,  appeared  for  the 
prosecution;  the  other,  Dr.  Clevenger,  did  not  appear  on  the 
witness  stand  at  all,  his  testimony  being  thus  practically  sup- 
pressed. 

Theoretically,  in  capital  cases,  the  accused  is  presumed  to 
have  all  reasonable  chances  for  his  life,  it  is  not  according  to 
the  spirit  of  the  law  to  deprive  him  of  the  benefit  of  any  &cts 
that  may  indicate  or  tend  to  indicate  his  innocence  or  his  irre- 
sponsibilit)'.  The  duty  of  the  prosecution  is  supposed  to  be 
the  simple  furtherance  of  justice  for  the  protection  of  society, 
and  conviction  and  subsequent  execution  in  a  capital  case, 
secured  by  the  suppression  of  evidence,  either  directly  or  by 
legal  technicalities,  can  only  br  properly  characterized  as  a 
judicial  mufder. 

Fortunately,  matters  have  not  gone  so  &r  in  the  case  of 
Prendergast.  Though  convicted  on  the  testimony  of  which  I 
have  given  samples,  sentenced  to  death,  his  sentence  afKrmed 
by  the  higher  court  and  executive  clemency  denied,  he  still 
lives  and  is  amraiting  his  trial  for  Insanity. 


Since  the  above  was  written,  the  trial  for  insanity  has 
occurred,  and  the  jury  found  him  san^ .  The  following  from 
the  judge's  instructions  will  explain,  to  a  large  extent,  the 
ttsult. 

Afker  ruling  in  the  trial  that  the  former  trial  had  settled  the 
question  of  the  prisoner's  sanity  at  the  time  of  the  killing, 
and  that  only  &cts  evidencing  the  occurrence  of  insanity  since 
his  sentence  were  admissible,  the  judge  instructed  the  jury  as 
follows: 

"  In  this  proceeding  the  question  simply  is,  does  he  under- 
stand and  appreciate  the  hd  that  he  has  been  tried  and  found 
guilty  of  murder?  Does  he  understand  the  nature  of  this 
proceevfing? 
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"Is  he  SO  hr  sane  as  to  be  capable  of  making  preparation 
for  death?  Or,  in  a  word,  is  he  so  far  sane  that  it  would  not 
be  contrary  to  humanity  to  execute  him.  This  is  the  test  and 
whether  he  be  sane  or  insane  in  any  other  sense  it  does  not 
concern  us  to  inquire. 

"If  you  beliew  from  the  evidence  that  the  prisoner  has 
insane  delusions  in  respect  to  some  subjects,  yet  if  you  are 
further  satisfied  from  the  evidence  that  none  of  these  delusions 
render  him  unconscious  of  his  present  condition  or  unfit  him 
for  making  preparation  for  death,  then  you  are  instructed  that 
such  deltunona  do  not  constitute  such  insanity  or  lunacy  as  to 
afford  a  reason  for  staying  the  executfon  of  the  sentence  of  the 
court.*' 

In  other  words,  if  a  lunatic  has  sense  enough  to  know  he  is 
ordered  to  be  hanged,  he  must  be  hanged.  This  would  leave 
only  absolute  dements  and  idiots  to  get  the  benefit  of  the  plea 
of  insani^.  The  special  humanity,  too,  of  making  lunatics 
suffer  punishment  in  proportkm  as  they  are  capable  of  being 
distressed  by  it  is  peculiar  to  say  the  least 

If  these  instnictkxis  including  that,  the  former  verdict 
made  the  prisoner  sane,  are  good  law,  they  are  certMnly 
indefensible  ia  any  monil  or  medical  point  of  view. 
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Under  CaL  Pol.  Code,  i  313.  which  provtdct  that  •  itetate  aoMaded  lir 
part  it  not  repealed,  hot  the  nndungcd  poftiont  are  comldered  m  having 
been  the  law  from  the  date  of  the  enartnwnt,  and  the  amended  portion  a^- 
dating  from  the  amendment,  the  amendment  of  a  iUdnftt  docs  not  havs- 
the  efibct  of  repealing  it,  io  that  a  Mtbaeqnent  amendment  of  the  ovigiaat 
itatnte,  withont  referriog  to  the  firrt  amendment,  ia  InoperatiTe  and  void^ 

The  Eppect  op  an  Amendment  upon  the  Statute  Amended* 

I.  At  common  law,  amendments  of  a  statute  might  be  oT 
two  kinds,  either  altering  the  provisions  of  the  amended 
statute  by  repealing  or  supplying  them,  or  simply  chang* 
ing  their  application  by  declaring  what  construction  should  be 
put  upon  them.  In  the  latter  case,  there  could  of  course  be 
no  question  of  repeal ;  but  in  the  former  there  was  often  a 
question  whether  or  not  an  amendment,  which  did  notm  terms 
repeal  the  former  act,  was  to  be  regarded  as  having  that  eflect. 
Such  would  undoubtedly  be  the  case,  as  a  general  rule,  where 
an  independent  statute  enacted  provisions  wholly  at  variance 
uith  another  of  prior  date ;  and  there  would  seem  to  be  strong 
reasons  why  an  amendment,  equally  irreconcilable  with  the 
portion  of  the  act  amended,  should  have  the  same  eflect.  But 
on  the  other  hand,  the  very  (act  that  the  act  was  designated  as  an 
amendment  would  seem  to  point  to  the  fiict  that  it  was  inten- 
ded by  the  legislature  to  form  an  integral  part  of  the  statute 
amended,  simply  taking  the  place  of  the  provisionfl  which  it 
supplied ;  and  in  any  case,  it  could  only  be  a  repeal  as  to  the 
■  Bcpoftod  in  jS  Fic.  Ripb  <8S. 
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pro\*isions  which  could  not  be  reconciled.  Accordingly,  the 
general  rule  is,  that  an  amendment  docs  not  repeal  the  portion^ 
of  the  amended  statute  which  it  supplies,  but  simply  takes  its. 
place,  and  becomes  a  portion  of  the  original  act,  with  the  same 
eflect,  as  to  matters  subsequent  to  its  date,  as  if  it  had  formed 
a  part  of  the  original  act  at  the  time  of  its  adoption :  Dillon  r. 
Saloude,  68  Cal.  270;  S.  C,  9  Pac.  Rep.  i62;.Basnett  r. 
Jacksonville,  19  Fla.  664';  Blake  r.  Brackett,  47  Me.  28  ;  Job 
t\  Harlan,  13  Ohio  St.  485  ;  Oshe  v.  State,  37  Ohio  St.  494. 
It  is  consequently  to  be  read  in  connection  with  the  other  por-^ 
tions  of  the  original  a^,  and  its  construction  is  to  be  goi-emed 
by  their  provisions ;  and  vice  wrsa,  they  are  thenceforth  to  be 
interpreted  with  reference  to  it :  Taylor  v.  Thorn,  29  Ohio  St; 
569.  Thus,  in  Holbrook  v,  Nichols,  36  111.  161,  the  ninth  sec-, 
tion  of  the  original  act  provided  that  deeds  were  to  be  acknowl-. 
edged  before  certain  specified  officers  (among  whom  notaries: 
were  not  included),  and  the  si.xteenth  section  enacted  that 
powers  of  attorney  to  sell  real  estate  should  be  acknowledged, 
in  the  same  manner  as  deeds.  The  amending  act  declared  that 
deeds  might  thenceforth  be  acknowledged  and  proved  before  a: 
notary  public ;  and  it  was  held  that  this  extended  to  the  six* 
teenth  section  of  the  original  act,  and  that  powers  of  attorney 
to  sell  real  estate  might  be  acknowledged  before  a  notary.  So, 
in  McKibben  v.  Lester,  9  Ohio  St.  627,  where  the  amending 
statute  provided  that  '*  under  the  restrictions  and  limitations, 
herein  pronded,  justices  of  the  peace  shall  have  .  .  .  concur-, 
rent  jurisdiction  with  the  Court  of  Common  Pleas  in  any  sum^ 
oi'er  one  hundred  dollars  and  not  exceeding  three  hundred 
dollars,**  it  was  ruled  that  the  words,  *'  under  the  restrictions' 
and  limitations  Armiv  provided,'*  must  be  taken  to  refer  to  the. 
restrictions  and  limiutions  contained  in  the  original  act,  as  it' 
stood  after  all  amendments  had  been  inserted  in  their  proper 
places ;  and  this  construction  was  approved  and  adopted  in  a. 
subsequent  case  arising  under  the  same  acts :  Job  v.  Harlan, 
13  Ohio  St  485.  Sinulariy,  in  Brigel  v.  Starbuck,  37  Ohio 
St  280,  a  statute  passed  in  ^871,  relating  to  appeals  fiom  the/ 
probate  court,  authorized  the  taking  of  an  appeal  **  from  anyi 
order,  dedsioa,  or  decree  made  under  *An  Act  regylatiiig  the; 
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mode  of  administering  assignments  in  trust  for  the  benefit  of 
creditors'  ...  by  any  person  against  whom  such  order, 
decision,  or  decree  shall  be  made,  or  who  may  be  aflected 
thereby."  The  bws  in  reference  to  assignments  for  the  bene- 
fit of  creditors  in  force  in  1871,  did  not  authorize  the  creditors 
to  select  the  assignee;  but  in  1874  an  amendment  to  these 
laws  was  passed,  giving  them  the  right  to  select  one,  subject  to 
the  approval  of  the  court,  and  it  was 'held  that  the  provisions 
of  the  Appeal  Act  of  187 1  were  applicable  to  this  act,  and 
that  an  appeal  would  lie  under  it,  from  an  order  of  the  court 
approving  the  choice  of  an  assignee  by  (he  creditor^. 

An  amendment,  therefore,  is  so  &r  a  part  of  the  original 
act,  that  the  titletof  the  original  act  covers  it,  and  its  own 
title  need  not  be  looked  to  in  order  to  determine  its  constitu- 
tionali^.  If  the  original  act  is  constitutional,  as  regards  the 
title,  so  is  the  amendment,  without  regard  to  its  title:  Brandon 
V.  State,  16  Ind.  197;  Gty  of  St  Louis  v.  Tiefel,  43  Mo.  590; 
State  V.  Ranson,  73  Ma  78.  And  if  a  statute  which  has  been 
amended  is  repealed  without  referring  to  the  amendment,  the 
amendment  is  nevertheless  repealed  alsa  They  both  stand  or 
lall  together:  Blake  v.  Brackett,  47  Mc.  38;  Greer  v.  State, 
:22  Tex.  s88. 

The  rule  that  the  repeal  of  a  repealing  act  revives  die  act 
Jiepealed  by  the  latter:  i  BL  Com.  90;  Wheeler  v.  Roberts, 
7  Cow.  536;  Gale  p.  Mead,  4  Hill,  109;  Brown  p.  Barry,  3  DalL 
j6s;  Fto.v,Davts,6i  Barb. (N.Y.), 456;  Vandenburgh  v.  Presi- 
dent, 66  N.  Y.  1;  Com.  v.  Churchill,  2  Mete.  118;  Hastings 
r.  Aiken,  1  Gray;  163;  Sutheriand  on  Stat,  i  i68»  and  cases 
cited;  9pp^a  also  to  the  case  of  the  repeal  of  an  amendment; 
and  in  such  a  case  the  provisions  of  the  original  act  become 
cAecttve  again:  Longlois  v.  Longlob,  48  Ind.  6a  In  strict 
language,  however^  this  cannot  be  regarded  as  a  revhral,  in 
the  sense  ia  wUch  it  b  used  in  the  former  instance.  At  we 
have  seen,  the  original  act  is  not  repealed,  but  mtrdty  sus- 
pended, and  its  provisions  become  eflbcth^  not  by  the  opera- 
tkm  of  any  rule  of  law,  but  merely  from  the  hdt  that  there  is 
no  vii  «i9«r,  after  the  repeal  of  the  amendment,  to  keep  them 
in  the  badcgroimd.    TUt  rule  has  one  qualification,  however, 
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that  seems  founded  in  reason  and  justice;  and  that  is,  that 
when  the  amending  statute  merely  repeats  the  language  of  the 
original  act,  without  change,  a  repeal  of  the  amendment 
operates,  pro  tanto^  as  a  repeal  of  the  original  act,  and  there 
is  no  revival :  Moody  v.  Seaman,  46  Mich.  74.  It  is  difficult 
to  see  what  valid  objections  can  be  urged  against  this  doctrine- 
The  sole  purpose  of  statutory  construction  is  to  discover  and 
render  effectual  the  intention  of  the  legislature;  and  when 
that  body  has  rqicaled  an  amendment,  couched  in  'the  lan- 
guage of  the  original  act,  the  conclusion  is  inexitable,  that 
they  meant  to  repeal,  not  merely  the  amending  act,  but  the 
provisions  which  it  enacted.  It  requires  no  argument  to  prove 
that  in  such  a  case  to  hold  to  the  doctrine  of  revival  would 
simply  be  to  defeat  the  >%ill  of  the  legislature. 

II.  The  question  has  been  very  greatly  complicated  by  the 
constitutional  provisions  now  in  force  in  most,  if  not  all, 
of  the  United  States,  requiring  the  amended  statute  to 
be  set  out  in  full,  either  expressly  or  by  requiring  that  the 
amendment  state  it  to  have  been  amended,  "so  as  to  read  as 
foUows."  Such  a  provision,  of  course,  makes  a  material 
diflerenoe  in  the  effect  of  an  amendment.  Without  such  a 
requirement,  an  amendment  suppUes  no  more  of  the  original 
act  than  is  inconsistent  with  it;  while  with  such  a  provision, 
the  omission  of  any  part  of  the  original  act  is  tantamount  to 
.a  repeal  Accordingly,  it  is  the  rule  that  under  such  a 
•constitutional  requirement  any  provision  of  the  original  act, 
not  i^jpearing  in  the  amendment,  b,  if  within  its  scope,  ipt^ 
facto  repealed:  State  v,  Andrews,  20  Tex.  230;  State  v. 
IngersoU,  17  Wis.  631;  Goodno  v.  Oshkosh,  31  Wis.  127. 
But,  although  an  amendment  has  this  effect  as  to  omitted 
provisions,  the  amended  statute  is  nevertheless  not  to  be 
regarded,  as  to  the  provisions  retained,  as  repealed  and  €9 
,Jtaiu  re-enacted.  It  is  rather  to  be  held  as  simply  continuing, 
and  the  amendment,  as  at  conmion  law,  to  beoome  inoor* 
porated  with  it:  Ely  v,  Holton,  15  N.  Y.  595;  Moore  v. 
Mausert,  49  N.  Y.  332;  aff*.  S.  C,  5  Lans.  (N.  Y.)  173; 
Burwell  v.Tullis,  12  Minn.  572 ;  Alexander  v.  State,  9  Ind.  337. 

This  is  very  lucidly  stated  by  Philips,  P.  J.,  in  Kamerick  r. 
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Ca.Mlcnuin,  21  Mo.  App.  587:  **I  understand  the  rule  of  con- 
struction in  this  respect  to  be  that  where  a  section  of  a  statute 
is  amended,  and  the  amendment  is  in  such  terms  that  it  takes 
the  place  of  such  section,  the  statute  in  which  the  ori(;inal 
Ncction  stood,  as  to  future  acts,  is  to  be  rej^arded  as  if  the 
.tmctulcd  section  was  incorporated  therein.  So  much  so  is 
this  the  rule  that,  if  by  an  act,  subsequent  to  the  amendatory 
act.  the  section  of  the  original  statute  be  repealed,  the 
amendment  which  stood  in  its  stead  is  also  thereby 
repealed.  .  .  .  And  this  is  so,  although  the  anKndmcnt 
declares  that  the  section  is  amended  'so  as  to  read  as- 
follows.*'*  The  language  o(  the  court,  in  Gordon  v,  Peo., 
44  Mich.  485,  is  even  more  to  the  point  "  The  constitu- 
tional provision  requiring  amendments  to  be  made  by  setting 
out  the  whole  section  as  amended  was  not  intended  to  make 
.my  different  rule  as  to  the  effect  of  such  amendments.  So 
far  as  the  section  is  changed  it  must  receive  a  new  operationr 
but  so  far  as  it  is  not  changed  it  would  be  dangerous  to  hold 
that  the  merely  nominal  re-enactment  should  have  the  effect  of 
disturbing  the  whole  body  of  statutes  im  pari  matma  which 
had  been  passed  since  its  first  enactment  There  must  be 
sfimething  in  the  nature  of  the  new  legislation  to  show  such 
an  intent  ivith  reasonable  clearness  before  an  implied  repeal 
can  be  recognized.'*  In  some  States,  however,  the  question  is- 
settled  by  constitutional  provisions.  In  Alabama,  for  instancer 
the  constitution  declares  that  the  section  or  sections  amended 
.shall  be  repealed :  Wilkinson  v,  Ketler,  59  Ala.  306;  approved 
in  .Sute  v.  Warford,  84  Ala.  15;  S.  C,  3  So.  Rep.  91 1.  And 
in  CaKfomia  the  Political  Code  enacts  that  the  amendment  of  a 
statute  shall  Hoi  have  the  effect  of  repealing  it:  Fletcher  v^ 
Prather,  the  principal  case  (Cal.),  36  Pac.  Rep.  658. 

In  most  other  respects  the  effect  of  an  amendment  under 
the  constitutional  provision  that  it  "  read  as  follows "  b  the . 
same  as  at  common  law.  Thus  a  repeal  of  the  original  act 
rcficals  the  amendment:  Kamerick  v.  Castleman,  21  Mo.  App.. 
587 ;  but  the  repeal  of  an  amendment  does  not  revive  the 
original  act  This  necessarily  follows  from  the  nature  of  tlie 
cai«e ;   for  the  omitted  provisions  being  already  repealed  by 
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the  amendment,  the  repeal  of  the  amendment  leaves  nothtn*; 
to  be  revived.  The  whole  statute  becomes  merged  in  the 
amendment,  and  they  fall  together:  Peo.  v.  Supervisors,  67 
N.  Y.  109.  In  Wisconsin,  this  is  by  statute  expressly  declared 
to  be  the  effect :  Goodno  v.  Oshkosh.  3 1  Wis.  127;  Rev.  St  Wts.» 
c  5.  s.  25,  subd.  3. 

There  remains  the  very  curious  question  whether,  after  a 
statute  has  once  been  amended,  an  amendment  of  the  original 
act  will  repeal  it.  At  common  law,  of  course,  no  such  ques- 
tion could  arise,  unless  the  provisions  of  the  two  amendments 
were  im  pari  materia,  and  inconsistent  with  each  other.  So 
long  as  any  material  was  left  to  work  over,  amendments  might 
be  passed  ad  iUntum,  and  all  would  stand.  But  with  the  advent 
of  the  constitutional  rule,  repealing  by  implication  everything 
omitted  in  the  amendment,  there  could  no  longer  be  an>'thing 
left  to  work  over,  and  a  second  amendment,  to  be  operatK'c  at 
all,  must  of  necessity  repeal  the  first.  Accordingly,  the  con- 
sensus of  authority  declares  in  favor  of  the  repeal :  Fletcher  v, 
Prather  (Cal.),  the  principal  case,  36  P^c.  Rep.  658 ;  Basnett 
V.  Jacksonville,  19  Fla.  664.  When  a  section  of  the  revised 
statutes  was  repealed  and  re-enacted  in  a  changed  form,  a 
subsequent  statute  which  in  terms  repealed  and  re-enacted  the 
original  section  in  still  another  form,  was  held  to  be  a  repeal 
of  the  section  in  its  amended  form,  and  to  take  the  place  of  the 
amended  section  as  part  of  the  revised  statutes :  State*  r. 
Brewster,  39  Ohio  St.  653.  So  in  Com.  v.  Kenneson,  143 
Mass.  418;  S  C,  9  N.  E.  Rep.  761,  there  had  been 
an  amendment  passed  in  1885,  and  another  in  1886,  in 
each  case  reading  "  section  nine  of  chapter  fifty-seven 
of  the  public  statutes  is  hereby  amended  so  as  to  read  as  fol- 
lows;" and  then  followed  a  sentence  covering  the  whole 
ground  of  the  original  section,  and  impliedly  repealing  the 
preceding  provisions.  It  was  held  that  the  intent  of  the  legis- 
lature was  plain  that  the  first  statute  should  take  effect  instead 
of  the  original,  and  that  the  second  should  take  efiect  ia^tcad 
of  the  firrt.  This  is  a  necessary  corollary  of  the  doctrine 
that  the  amendment  takes  the  place  of  the  original  sectic* 
for,  that  bang  the  case,  any  reference  to  the  correspond 
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portion  of  the  original  statute  must  be  taken  to  refer  to  the 
amendment. 

This  very  obnous  deduction  seems  to  have  wholly  escaped 
the  notice  of  the  court  in  DIakemore  v.  Dolan,  50  Ind.  194, 
the  only  case  holding  a  contrary  doctrine  to  that  stated  above, 
where,  though  it  was  correctly  ruled  that  the  amendment 
takes  the  place  of  the  section  amended,  the  decision  went  on 
to  say  that  a  second  amendment  of  that  section  was  void,  as 
the  section  was  no  longer  in  existence;  forgetting  that  to  all 
intents  and  purposes  its  existence  is  continued  in  the  amend- 
ment. **  When  a  section  in  an  existing  law  is  amended  in  the 
mode  prescribed  by  the  Constitution,  it  ceases  to  exist,  and 
the  section  as  amended  supersedes  such  original  section,  and 
the  section  as  amended  becomes  incorporated  in  and  consti- 
tutes a  part  of  the  original  Act;  and  the  original  section  is  as 
cflfectually  repealed  and  obliterated  from  the  statute  as  if  it 
had  been  repealed  by  express  woixls;  and  it  b  upon  this 
principle  that  it  has  been  held  that  a  section  which  has  been 
once  amended  cannot  again  be  the  subject  of  amendment,  but 
the  section  as  amended  must  be  amended:*'  Blakemore  9. 
Dolan,  s$ifra;  Draper  tr.  Falley,  33  Ind.  465;  Board  v, 
Markle,  46  Ind.  96.  This  dedsion,  however,  as  has  been 
shown,  carries  its  refutation  within  itself,  and  needs  no  further 
comment  except  to  say  that  it  stands  alone,  in  opposition  to 
all'the  other  authorities  on  the  subject. 

In  striking  contrast  with  the  case  last  dted,  it  has  been 
held  in  Alabama,  following  out  the  two  principles  that  the 
intent  of  the  legislature  must  govern,  and  that  an  amend- 
ment is  incorporated  with  the  original  act,  and  becomes 
identical  with  the  section  amended,  that  where  the  constitu- 
tion expressly  provides  that  an  amended  section  shall  be 
repealed,  an  amendment  to  an  act  already  amended,  and 
therefore  /rv  tatU^  repealed,  which  does  not  refer  to  the  firrt 
amendment,  nevertheless  repeals  it,  in  spite  of  the  argument 
that  an  amendment  of  a  repealed  act  is  a  nullity:  State  v. 
WaHbrd,  84  Ab.  15;  S.  C  3  So.  Rep.  911. 

S.  P.  Q.  R. 
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cridcBee  in  Mootaloing  where  monmnenU  ere  located  hi  chc  a  goven- 
■iCBt  comer  ia  dcotiojred,  or  the  point  where  it  waa  originaUy  ptaoad 
cannot  be  Ibnnd.  or  the  location  of  the  original  comer  ia  in  diqmte. 

Boundaries. 

• 

In  a  survey  of  public  lands,  after  the  township  comers 
have  been  fixed  and  the  township  lines  run,  it  is  the  duty  of 
the  surveyor  to  subdivide  the  township  into  sections  and 
quarter  sections,  and  to  do  th»  he  b  required  to  start  at  the 
southeast  comer  of  the  toiKHship  so  that  the  regulation  found 
in  Par.  5  of  Sec.  2395,  Rev.  St.,  that  '*  Where  the  exterior 
Unes  of  the  townships  which  may  be  subdivided  into  sections- 
or  half  sections  exceed,  or  do  not  extend  six  miles,  the  excess 
or  deficiency  shall  be  specially  noted,  and  added  to  or  de- 
ducted from  the  westem  and  northern  ranges  of  sections  or 
half  sections  in  such  township,'*  etc.,  may  be  complied  with. 

"The  sections  shall  be  numbered  respectively, beginning 
with  the  number  one  in  the  northeast  section  and  proceeding 
west  and  east  alternatively  through  the  township  with  progres- 
sive numbers  till  the  thirty-sue  be  completed :  **  P^.  3,  Sec.  2395,. 
Rev.  St  Theielbre  the  surveyor  would  begin  his  subdivision  of 
the  township  at  the  southeast  comer  of  Section  36,  and  fiom 
there  he  would  run  along  the  township  line  west  two  miles, 
and  establish  a  comer  lor  Section  35,  having  established  the 

*  Reported  la  sB  Nottinveiteni  Reporter,  99S* 
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southwest  comer  of  Section  36  at  the  distance  of  one  mile  from 
the  southeast  tounship  corner  from  which  he  started  his  sun'C)*, 
thence  he  runs  north  to  the  north  line  of  the  township— and 
so  on  across  the  south  township  line  until  the  west  township 
line  is  reached.  On  the  cast  township  line  the  surveyor  pro- 
ccciIh  in  the  sanK*  manner,  nmnin^;  north  two  mites  and  there 
marking;  a  cimicr;  havini;  establislaxl  a  comer  on  tlK*wayonc 
mile  north  of  the  soutiu!a<t  township  comer,  from  which  two 
mile  comer  he  runs  a  line  |iarallel  to  the  south  towaship 
line  till  he  reaches  the  west  boundar)*  of  the  township  and  so 
on  north  on  the  east  township  line  till  the  north  comer  is 
reached,  when  the  township  will  be  divided  by  lines  into  nine 
sections,  and  by  comers  into  thirty-six  sections  each  section, 
if  the  township  is  not  fractional,  containing  640  acres  of  land— 
the  township  being  six  miles  square. 

At  or  near  the  comers  established,  the  deputy  surveyor  is 
directed  by  the  Revised  Statutes  to  mark  on  a  tree,  within  the 
section,  the  number  of  the  section,  and  over  it  the  number  of 
the  township  within  which  such  section  may  be. 

ICach  surveyor  is  required  to  keep  a  Md-book,  and  in  it  to 
note  the  names  of  the  comer  trees,  and  the  numbers  made  on 
them.  The  true  situations  of  all  mines,  salt  licks,  salt  springs, 
and  mill  seats  which  come  to  his  knowledge;  all  water-courses 
over  which  the  line  he  runs  may  pass ;  and  also  the  quality  of 
the  land.  These  field-books  are  returned  to  the  surveyor* 
general,  who  makes  out  thereirom  a  description  of  the  whole 
lands  surveyed,  and  a  '*  &ir  plat  *'  of  the  townships  and  frac- 
tional parts  of  townships  contained  in  the  bnds,  describing  the 
subdivisions  thereof,  and  the  marks  of  the  comers.  The 
dcM:ription  is  to  be  transmitted  to  the  oflicers  who  may  super- 
intend the  sales,  and  the  plat  is  to  be  recorded  in  books  to  be 
kept  for  that  purpose;  and  a  copy  of  it  shall  be  kept  open  at 
the  surveyor-general's  office  for  public  informatioa,  and  other 
copks  shall  be  sent  to  the  places  of  the  sale,  and  to  the  Gen- 
eral Land  Office. 

With  this  knowledge  of  the  duties  of  the  government  sur^ 
\'eyors,  let  us  come  to  the  general  questkm  suggested  by  the 
above  case  of  Woods  v.  West,  and  as  the  best  way  of  making 
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that  question  still  clearer  we  will  first  state  a  sttppositttiotis  case: 

A  surveyor  started  properly  at  the  soutlicast  comer  of  a 
township,  and,  according  to  his  instructions,  ran  along  the 
township  line  tii'o  miles,  establishing  a  section  comer  bctii'cen 
Sections  36  and  35.  as  he  supposed,  at  the  distance  of  one 
mile  from  tlic  township  comer.  As  a  matter  of  fact,  the 
mcHiumcntH  erected  on  the  ground  at  this  comer  arc  only 
three-quarters  of  a  mile  from  the  township  corner,  and  by  a 
line  run  |)arallel  with  the  cast  section  line  one  mile  north,  this 
Section  36  loses  the  entire  western  tier  of  sections  containing 
forty  acres  each.  The  common  comer  of  Sections  25,  26,  35 
and  36  could  not  be  establishcsd  on  account  of  a  lake.  The 
field  notes  returned  to  the  suiveyor-general,  and  from  which 
he  prepared  his  plat  by  which  the  land  was  to  be  sold,  gave 
the  correct  length  of  one  mile  from  the  township  comer  on 
the  south  township  line  to  the  section  comer  betii*een  Sections 
35  and  36,  but  recited  that  at  that  distance  were  certain  monu- 
ments, which  in  reality  were  not  there  at  all,  but  were  one- 
quarter  of  a  mile  nearer  to  the  township  comer. 

Two  purchasers  secured  from  the  govemment  patents,  one 
for  Section  36  and  the  other  for  Section  35,  whom  we  will  call 
A  and  B,  respectively.  They,  of  course,  purchased  according 
to  the  official  plat  returned  by  the  surveyor-general,  and  each 
thought  that  he  was  purchasing  640  acres;  but  when  they 
came  to  separate  the  two  sections  on  the  ground,  if  the  monu- 
ments erected  there  were  to  govern,  then  A,  the  purchaser  of 
Section  36,  would  have  a  shortage  of  160  acres  from  the 
amount  of  land  called  for  in  his  patent,  and  B  would  ha\'e  a 
plusage  of  an  equal  amount 

The  surveyor  plac^  several  trees  on  the  quarter  line,  and 
the  two  comers  are  Ibund  just  as  he  described  them,  except  as 
to  distance.  Thus,  the  question  arose  directly  as  to  which 
was  to  govern  the  plat  recited  in  the  patent,  giving  by  quantity 
and  by  course  and  distance  his  full  share  to  each  purchaser, 
or  the  monuments  actually  placed  on  the  ground,  by  which  a 
disctepancy  of  160  acres  appears. 

The  common  law  rule  Im,  beyond  a  doubt,  that  natural  or 
aitifidal  monuments  actually  placed  on  the  Und,  and  by  their 
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nature  permanent,  will  control  less  stable  monuments,  and' 
course,  and  distance,  and  quantity  are  of  no  importance,  and 
are  considered  only  in  case  a  monument  cannot  be  discovered' 
as  a  means  of  refixing  a  comer.  In  the  case  of  Powell  v, 
Clark.  5  Mass.  355  (1809),  Parsons,  C.  J.,  says:  "  In  a  con- 
veyance of  land  by  deed,  in  which  the  land  b  certainly  bounded,, 
it  is  very  immaterial  whether  any  or  what  quantity  is  expressed, 
for  the  description  by  the  boundaries  is  conclusive.  And  when 
the  quantity  is  mentioned  in  addition  to  a  description  o(  the 
boundaries,  without  any  express  covenant  that  the  land  con- 
tains that  quantity,  the  whole  must  be  considered  as  mrre* 
description,  although  the  quantity  mentioned  is  an  uncertain 
part  of  the  description,  and  must  yield  to  the  location  by 
certain  boundaries,  if  there  is  a  disagreement,  whether  the 
quantity  mentioned  is  more  or  less  than  the  quantity  contained 
within  the  limits  e.vpressed."  It  is  further  laid  down  by 
Fowler,  J.,  in  Hall  v,  Davis,  36  N.  H,  569  (1858),  "that,  in 
the  description  of  a  line  what  b  most  material  and  certain  shall 
control  that  which  is  less  material  and  uncertain;  that  bounda- 
ries marked  on  the  land,  as  being  most  material  and  certain, 
are  to  control  courses  and  distances;  that  if  the  plan,  or  the* 
line  described  in  a  deed  or  charter,  and  the  monuments  made* 
by  an  original  survey  of  a  tract  or  township  of  land,  do  not 
corresix>nd,  the  monuments  are  always  to  determine  the  true 
location,  and  that  the  marks  on  the  ground  of  an  old  survey,, 
indicating  the  lines  originally  run,  are  the  best  evidence  of  the: 
true  location  of  that  survey:  Hanson  v,  Russell,  28  K.  H.  1 1 1. 
The  same  rule  has  often  been  recognized  in  other  jurisdictions,, 
and  it  may  be  regarded  as  well  settled,  that  where  land  is> 
convc>'ed  by  a  deed  referring  to  a  plan  or  to  a  charter  line, 
between  which  and  the  actual  original  survey,  as  shown  by 
fixed  monuments  upon  the  ground,  there  b  a  difference  in  the- 
courses  and  distances,  the  location  of  lines  and  monuments,  as 
originally  located  and  marked  on  the  ground  are  to  gofvem,. 
however  they  may  difler  from  those  represented  on  the  plan* 
or  described  in  the  charter:  Mbsouri  v.  Iowa,  7  Howard,  6fio ; 
Gratz  V.  Hoover,  16  Pft.  333 ;  see  abo  i  U.  S.  Dig.,  Boiinda* 
aties,  I  and  II,  (i  I-99. 
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The  case  of  Brown  r.  Hugcr,  21  Howard,  30$  (i8$8)  is  an 
authority  for  the  statement  that  **  In  ascertaining  the  boundaries 
of  sur\-eys  or  |i;itcnts,  the  universal  rule  is  this:  that  wherever 
natural  or  permanent  objects  are  embraced  in  the  calU  of  either, 
these  have  absolute  control,  and  both  course  and  distance  must 
>ield  to  their  influence,  and  where  a  survey  and  patent  call  for 
a  boundary  to  run  down  a  river  to  its  point  of  junction  with 
another  and  thence  up  that  other,  the  rivers  are  obviously 
intended  as  the  boundaries,  and  courses  must  be  disregarded, 
especially  when  it  is  manifest  that  one  of  them  has  been  inter- 
polated through  error,**  but  this  decision  is  founded  on  the 
common  law  rule  as  to  boundaries,  and  no  mention  is  made  of 
the  Revised  Statutes. 

It  is  said,  in  the  case  of  Nesselrode  r.  Parish,  59  Iowa,  570 
(1882),  *'The  rule  we  think  is  well  established  that  the  true 
comer  is  where  the  United  States  Surveyor  in  (act  established 
it,  whether  such  location  is  right  or  wrong  as  may  be  shown 
by  a  subsequent  sur\*ey.**  The  *' comer  established'*  in  this 
rule  must  mean  that  fixed  by  the  surveyor-general  on  the  plat 
relumed  by  him  and  not  that  located  on  the  ground,  for  the 
reason  that  the  direction  found  in  the  Revised  Statutes,  (  2396, 
is  as  folloii's: 

1.  All  comers  marked  in  the  surveys,  retumed  by  the 
sur\*eyor-general,  shall  be  established  as  the  proper  comers  of 
sections,  or  subdKisions  of  sections,  which  they  were  intended 
to  designate ;  and  the  comers  of  half  and  quarter  sections,  not 
marked  on  the  surveys,  shall  be  placed  as  ncariy  as  possible 
equidistant  from  two  comers  which  stand  on  the  same  line. 

2.  The  boundary  lines,  actually  run  and  marked  in  the 
surveys  retumed  by  the  surveyor-general,  shall  be  established 
as  the  proper  boundary  lines  of  the  sections  or  subdivisions 
for  which  they  were  intended,  and  the  Ungth  of  such  lines,  as 
rehtnud^  shall  be  held  and  considered  as  the  inu  length 
thereof  .... 

3.  Each  section  or  subdivision  of  section,  the  contents 
whereof  have  been  retumed  by  the  surveyor-general,  shall  be 
held  and  considered  as  containing  the  exact  gmafUity  expnaaf^^ 
in  such  return ;  and  in  Paragraph  5  of  Section  239s,  it 
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directed  that  all  sectionfl  not  fractional  nhall  be  sold  as  con- 
taining the  complete  legal  quantity. 

What  could  he  a  clearer  declaration  that  the  old  common 
law  rule  was  intended  to  be  done  away  nith  for  the  purpose  of 
the  sale  of  public  lands?  Indeed,  the  rule  itself  h.is  been  held 
to  be  not  a  cast-iron  one,  but  to  have  its  exceptions.  For 
instance,  it  is  said  in  White  r.  Luning,  93  U.  S.  514  (1876). 
that  '*  The  rule  that  monuments,  natural  or  artifidal,  rather 
than  courses  and  distinces,  must  control,  will  not  be  enforced, 
where  the  instrument  would  be  dcicated  by  such  construction, 
and  where  the  rqcction  of  a  call  for  a  monument  would  recon- 
cile other  parts  of  the  description  and  leave  enough  to  identi^' 
the  land:*'  Davis  v.  Rainsford,  17  Mass.  207:  Jones  r.  Bar- 
rett, 46  Texas,  484. 

Tlie  facts  in  the  case  of  Bates  v.  Illinois  Central  Railroad 
Company  vccn  these :  Plaintiff  brought  suit  in  ejectment  for 
certain  lands  which  he  claimed  to  be  included  in  his  patent 
from  the  government.  The  .Chicigo  River  was  one  of  the 
boundaries  called  for  by  the  survey  and  patent.  If  the  river 
was  at  the  place  where  it  is  laid  down  in  the  plat  of  the  auryty 
and  mentioned  in  the  field-notes,  then  the  plaintiff's  tract  did 
not  include  the  sand-bar  for  which  he  brought  suit. 

Mr.  Justice  Citron  says:  '*The  question  raised  is,  by  what 
rule  is  the  public  survey  to  which  the  patent  refers  for  identity 
to  be  construed?  The  land  granted  is  102.29  acres  lying 
north  of  the  Chicago  River,  bounded  by  it  on  the  south  and 
by  the  lake  on  the  east.  The  mouth  of  the  river  being  found 
establishes  the  southeast  comer  of  the  tract.  The  plat  of  the 
survey,  and  a  call  lor  the  mouth  of  tlie  ri\'er  in  the  field-notes, 
show  that  the  survey  made  in  1821  recognized  the  entrance 
of  the  river  into  the  lake  through  the  sand-bar  in  an  almost 
direct  line  easterly,  disregarding  the  channel  west  of  the  sand- 
bar, where  the  river  most  usually  flowed  before  the  piers  were 
erected.  It  is  immaterial  where  the  most  usual  mouth  of  the 
river  was  in  1821;  nor  whether  this  northern  mouth  was 
occasional,  or  the  flow  of  water  only  temporary  at  particular 
times,  and  this  flow  produced  to  some  extent  by  artificial 
means,  by  a  cut  through  the  bar,  leaving  the  water  to  wash 
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out  an  enlar|;;cd  channel  in  seasons  of  freshets.  The  public 
had  the  option  to  declare  the  true  mouth  of  the  river  for  the 
purposes  of  a  sur\*ey  and  sale  of  the  public  land.  And  the 
court  below  properly  left  it  to  the  jury  to  find  whether  the 
land  on  which  the  railroad  lies  is  within  the  boundary  of  the 
tract  surve>'ed  and  granted.  According  to  the  judge's  con- 
struction of  the  plat  and  calls,  and  the  |xitent  bounded  on  the 
sur\'ey,  the  jury  was  bound  to  find  for  the  defendant*  and 
therefore  this  ruling  was  conclusive  of  the  controversy.** 

In  Railroad  G>nipany  v.  Schurmeir.  7  Wallace,  272  (1868). 
a  government  grant  of  land  in  Minnesota  (9.28  acres)  bounded 
on  one  side  by  the  Mississippi,  was  held  to  include  a  parcel 
(2.78  acres)  four  feet  lower  than  the  main  body,  and  which  at 
very  low  water  was  separated  from  it  by  a  slough  or  channel 
twenty-eight  feet  Ynde,  through  which  no  water  flowed,  but  in 
which  water  remained  in  pools  where  at  medium  water  it 
flowed  through  the  depression,  making  an  island;  and  where, 
at  high  water,  the  parcel  was  submerged;  the  whole  place 
having,  previous  to  tKe  controversy,  been  laid  out  as  a  city, 
and  the  munidpal  authorities  having  graded  and  (ilted  up  the 
place  to  the  nver  edge  of  the  parcel. 

Mr.  Justice  Clifford,  in  delivering  the  opinion  of  the  court, 
says:  "Appellants  contend  that  the  river  is  not  a  boundary  in 
the  official  survey;  that  the  tract  as  surveyed  did  not  extend 
to  the  river,  but  that  the  survey  stopped  at  the  meander-posts 
and  the  described  trees  on  the  bank  of  the  river — accordingly 
they  insist  that  Lot  i  did  not  extend  to  the  river,  but  only  to 
die  points  where  the  township  and  section  lines  intersect  the 
left  bank  of  the  river  as  shown  by  the  meander-posts. 

"The  finding  of  the  referee  also  shows  that  the  meander-line 
of  Lot  I  was  run,  in  the  official  survey,  along  the  left  or  north 
bank  of  a  channel  which  then  existed  between  that  bank  and  a 
certain  parcel  of  land  in  front  of  the  same  not  mentioned  in 
the  field-notes  nor  delineated  on  the  official  plat" 

"Provision  was  made  by  the  Act  of  February  11,  1805, 
that  townships  should  be  'subdivided  into  sections,  by  nin- 
rnxig  straight  lines  from  the  mile  comers  marked  as  therein 
required,  to   the   opposite  corresponding  comers    and    by 
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marking  on  each  of  naid  lines  intermediate  comers,  a.s  nearly 
as  possible  equidistant  from  the  corners  of  the  sections  on  the 
same.*  Comers  thus  marked  in  the  surxxy  are  to  be  regarded 
as  the  proper  comers  of  sections  and  the  provision  is  that  tlie 
comers  of  half  and  quarter  sections,  not  actually  ran  and 
marked  on  the  sur\'eys,  shall  be  placed,  as  nearly  as  possible, 
equidistant  from  the  two  comers  standing  on  the  same  line. 
]k>undary  lines  actually  run  and  marked  on  the  sur\'cys 
returned  are  made  the  proper  boundary  lines  of  the  sections 
or  subdivisi<ms  for  which  they  were  intended,  and  the  second 
article  of  the  second  section  pro\ides,  that  the  length  of  such 
lines,  as  ivtumed,  shall  be  held  and  considered  the  trae  length 
thereof.  Lines  intended  as  boundaries,  but  which  were  not 
actually  run  and  marked,  must  be  ascertained  by  running 
straight  lines  from  the  established  comers  to  the  opposite 
corresponding  comers;  but  where  no  such  opposite  corre- 
s|>onding  comers  have  been  or  can  be  fixed,  the  boundary 
lilies  are  required  to  be  ascertained  by  running  from  the 
established  comers  due  north  and  south  or  east  and  west,  as 
tlie  case  may  be,  to  the  water-course,  Indian  boundary  line, 
or  other  external  boundary  of  such  fractional  townships.** 

"  [express  decision  of  the  Supreme  Court  of  the  State  was 
that  the  river  in  this  case  and  not  the  meander-lincp  is  the 
west  boundary  of  the  lot,  and  in  that  conclusion  of  the  State 
court  we  cntirdy  concur:'*  Schurmeir  v.  The  Railroad, 
lO  Mirinesota,  83.  Meander-lines  are  ran  in  surveying 
fractional  portions  of  the  public  lands  bordering  upon 
navigable  riven,  not  as  boundaries  of  the  tract,  but  for  the 
purpose  of  defining  the  sinuosities  of  the  banks  of  the  stream^ 
and  as  the  means  of  ascertaining  the  quantity  of  the  land  in 
the  fraction  subject  to  sale,  and  which  is  to  be  paid  for  by  the 
purchaser. 

In  preparing  the  oflidal  plat  from  the  field-notes,  the 
meander-line  is  represented  as  the  border-line  of  the  stieam, 
and  shows,  to  a  demonstration,  that  the  water-course  and  not 
the  meander-line,  as  actually  ran  on  the  bind,  is  the  boundary. 

The  case  of  Chapman  v,  Pdlack,  dedded  in  1886,  by  the 
Supreme  Court  of  California,  and   reported  in    11    P^fic 
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Rq>orts,  764,  is  a  strong  authorit)'  for  the  rule  that  land  sold 
with  reference  to  a  plat  is  to  be  considered  as  bounded  and  as 
containing  whatever  the  plat  made  up  from  the  field-notes  and 
returned  by  the  surveyor-general  to  the  place  of  sale. 

The  plaintiff  was  the  owner  of  southeast  quarter  of  a  cer- 
tiin  section  and  Mary  Polack,  the  defendant,  is  owner  of 
the  northeast  quarter  of  the  same  section.  She  contended 
that  a  certain  hotel  and  cottages  were  upon  the  northeast 
quarter  of  Section  13.  Searle,  C.  J.,  says:  "The  whole  case 
turned  at  the  trial  not  upon  the  title  to  the  respective  quarter 
sections  of  land  for  that  was  established  beyond  dispute,  but 
upon  the  location  of  the  dividing  line  between  these  quarter 
sections.  If  the  line  running  through  the  centre  of  Section  13 
from  east  to  west  and  dividing  the  northeast  quarter  from  the 
southeast  quarter,  runs  north  of  the  hotel  and  cottages,  then 
the  judgment  of  the  court  below  is  correct;  if,  on  the  con- 
trary, that  line  runs  south  of  the  buildings,  defendants  are 
entitled  to  judgment." 

"The  defendants  contended  that  the  government  survey 
fixed  the  lines  of  demarkation  and  situation  of  the  hotel  and 
buildings,  and  that,  as  thus  established  under  the  approved 
survey  they  are  all  in  the  northeast  quarter  of  the  section^ 
and  that  such  approved  survey  is  conclusive  and  must  prevail* 
whether  right  or  wrong,  and  to  admit  evidence  to  the  contrary 
was  error.  Upon  the  official  plat  of  the  approved  survey,  a 
certified  copy  of  which  is  in  evidence,  the  Geyser  Hotel  is 
platted  and  located  in  the  northeast  quarter  of-  Section  13. 
In  other  words,  the  dividing  or  quarter  section  line  east  and 
west  thrcNigh  Section  13,  runs  south  of  the  buildings  in 
cSspute.  and  if  conclusive  gives  the  demanded  premises  to 
defendants.'* 

The  opinion  gives  a  citation  of  the  Revised  Statutes  as 
cstabyshing  principles  for  determining  the  Boundaries  and 
contents  of  the  several  sections,  half  sections  and  quarter 
sections  of  the  pub!ic  lands  under  the  laws  of  Congress. 

"  From  the  data  furnished  by  the  surveyor  the  plats  are 
prqMuned,  and  these  ofBdal  plats  are  made  thebasbof  all  sales 
of  tKe  public  lands,  and  are  solely  referred  to  in  the  usual 
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patents  to  show  what  lands  are  patented:  Bates  v.  Illinois 
Central  R.  R.  Co.,  i  Black.  207.  By  the  plats  of  public 
sur\Tys  lands  must  be  identified  and  boundaries  ascertained 
in  all  ca.<ies  of  the  kind:  Brown  v.  Clements,  3  How.  671; 
Gazzam  r.  Phillips,  20  How.  37$.'* 

The  approved  oflktal  plat  of  the  survey,  whether  accurate 
or  not.  Is  to  be  deemed  and  taken  as  true  and  is  conclu.«tve, 
and  neither  private  surveys  nor  parol  evidence  can  be  admitted 
to  show  that  the  line  should  in  fact  run  differently  from  that 
run  in  the  plat 

Taking  the  above  cited  cases  of  Bates  v.  Illinois  Central 
Railroad  Co.,  Railroad  Co.  r.  Schurmeir  and  Chapman  v. 
Polack  as  laying  down  a  proper  rule  for  the  construction  of 
patents  with  reference  to  an  official  plat,  let  us  attempt  to  apply 
that  rule  to  the  case  supposed  by  way  of  illustration.  That 
the  position  of  the  monuments  mentioned  in  the  field-notes  as 
being  one  mile  from  the  township  comer  and  so  fixed  on  the 
official  plat,  according  to  which  the  purchase  of  both  A  and  B 
was  made,  is  the  correct  position  seems  clear,  because  the 
Revised  Statutes  say,  "all  comers  marked  in  the  surveys 
returned  by  the  surveyor-general  shall  be  established  as  the 
proper  comers — and  the  length  of  the  lines  returned  shall  be 
taken  as  the  trae  length  thereof;'*  and  the  statutes  do  not  say 
all  comers  established  by  the  survey  on  the  ground  and 
returned  to  the  surveyor-general  shall  be  established  as  the 
proper  comers— nor  do  they  say  the  monuments  fixed  on  the 
.field  by  tlie  surveyor-general  shall  be  taken  as  determining 
the  true  length  of  the  boundary  lines. 

Just  as  in  the  case  of  Chapman  p.  Polack,  the  owner  of 
the  section,  in  which,  on  the  official  plat  of  the  survey,  the 
hotel  and  cottages  were  placed,  was  protected  iQ  his  rights 
and  the  line  as  run,  established  as  the  true  boundary,  so  iii 
our  case  the  line  as  run  in  the  plat,  establishing  a  full  section, 
must  be  taken  as  the  true  boundary  line,  and  the  length  of  it 
is  fixed  by  the  return  of  the  surveyor-general,  and  A  and  B 
purchasing  by  thai  retum  have  each  vested  fights  in  exactly 
what  the  official  plat  gives  them,  that  is,  a  full  section. 

The  govermnent  b  obliged  to  stand  by  an  original  survey 
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by  which  it  conveys  land  and  under  which  right  became 
vested,  and  therefore  where  a  man  bought  bnd  according  to 
an  official  surve>%  duly  filed  in  the  proper  office,  the  convey- 
ance could  not  be  set  aside  on  the  ground  that  by  a  subse- 
quent survey  it  was  found  that  his  house  was  partly  in  another 
quarter  section  from  that  for  which  he  obtained  a  patent: 
Lmdsey  v.  Hawes,  2  Black.  554  (U.  S.). 

Where  a  map  or  plan  of  a  tract  of  land  with  lines  drawn 
upon  it  marking  the  boundaries  and  with  the  natural  objects 
upon  its  surfiice  laid  down,  b  referred  to  in  a  deed  containing 
a  description  of  the  premises  therein  conveyed,  tliis  map  or 
pbn  is  to  be  regarded  as  giving  the  true  description  of  the 
land  conveyed  as  much  as  if  it  was  expressly  recited  and 
marked  down  in  the  deed  itself:  Vance  v.  Fore,  24  Cal.  436; 
Black  V.  Sprague,  54  Cal.  266;  Cragin  v.  POwell,  128  U.  S.  691. 

In  the  case  of  Beaty  v.  Robertson,  30  N.  £.  Rep.  702  (1892), 
Supreme  Court  of  Indiana,  there  was  a  variance  between  the 
plat  and  the  field-notes  of  the  original  survey  of  public  lands, 
and  Miller,  J.,  says,  quoting  from  Doe  v.  Hildreth,  2  Ind.  274: 
**  If  there  was  any  variance  between  the  plat  and  field-notes, 
the  former  must  control;  for  it  represented  the  lines  and 
comers  as  fixed  by  the  surveyor-general,  and  by  which  the 
land  was  sold,  and  the  law  declares  that  the  comers  and 
boundaries  as  returned  by,  not  to,  that  office,  shall  be  the 
comers  and  boundaries."  Mr.  Justice  Miller  goes  on  to  say, 
"In  Vance  v.  Fore,  24  Cal.  436,  it  was  sakl:  'The  map  may 
be  regarded  as  a  daguerreotype  of  the  land  which  tlie  grantor 
intended  to  convey.'  In  Comett  r.  Dixon,  11  S.  W.  Rep.  660,  ^ 
a  patent  made  in  accordance  with  a  plat  and  survey  was  held 
sufficient  to  control  the  length  of  a  line  as  given  in  the  field* 
notes  of  the  surveyor." 

In  our  supposed  case  the  plat  and  field-notes  agree  as  to 
the  distance  on  the  township  line  from  township  comer  to 
section  comer,  and  disa^pree  only  in  the  placing  of  certain 
monuments,  now  under  this  case  of  Comet  v.  Dixon,  Jir/nt, 
it  seems  that  the  plat  is  of  superior  weight  as  evidence  of  what 
land  is  granted  by  a  patent  to  any  other  evidence.  The  court 
say  in  Comett  v.  Dbcon,  *'  The  patent  is  in  strict  acooffdaocc 
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with  this  plat  and  wrvty,  Tlic  patent  being  in  accordance 
with  the  plat  and  survey,  as  to  the  length  of  the  said  line,  wc 
cannot  say  that  the  contradictor}'  statements  as  to  the  distance 
of  the  line  contamed  in  the  minutes  of  the  sun'e>t>r's  pro- 
ceedings arc  suflfictent  to  justify  the  conclusion  tJiat  the  stite- 
mcnt  contained  in'  the  plat  and  patent  as  to  the  distance  of 
Kiid  line  is  a  mistake.  On  the  contrary  said  statement 
furnishes  strong,  if  not  conclusive,  evidence  of  the  correct- 
ness of  the  length  of  the  line. 

So  take  the  contradictory  statements  in  the  minutes  of  the 
sur\'eyor  in  our  case  as  to  the  position  of  certain  monuments 
and  the  length  of  the  line,  and  we  can  no  more  conclude  that 
the  length  of  the  line  as  gi\'en  in  the  field-notes  and  shown  in 
officuil  plat  b  a  mistake  than  that  in  the  above  case  the  length 
of  tlie  line  returned  by  the  sur\'e>*or-general  was  a  mistake. 

In  Chan  v,  Brandt,  47  N.  W.  Rep.  461  (1890),  Supreme 
Court  of  Minnesota,  Vanderburgh,  J.,  says,  "The  boundaries, 
as  established  by  the  government  surve>'ors  and  returned  to. 
and  accepted  by  the  government  are  unchangeable,  and  control 
the  description  of  lands  patented,  and  it  is  well  settled  that 
mistikes  in  the  surveys  cannot  be  corrected  by  the  judicial 
department  of  the  government:*'  Cragin  v,  Powell,  9  Sap.  Ct 
Rep.  203. 

The  surveyor-general  in  his  return  established  his  section 
comer  at  the  distance  of  one  mile  from  the  soutlieast  township 
comer,  and  this  he  was  right  in  doing  even  though  the  field- 
notes  had  given  a  less  distance,  for  the  surveyor-general  is  to 
correct  inaccuracies  in  measurements,  etc.,  of  his  deputy 
survc>'or8,  though,  of  course,  he  would  have  no  power  to 
move  the  monuments. 

The  section  line  is  not  established  by  the  surveyor,  the 
government  establishes  it  through  the  surveyor  and  not  until 
the  oflfkial  plat  returned  by  the  sunrxyor-general  is  appro\'ed 
by  the  govemipent  are  the  Kne§  established  and  by  that  plat 
the  government  sell  its  lands.  "When  the  boundary  is  not 
fixed  and  known,  but  is  in  dispute,  courses,  distances  and 
contents  may  be  considered  in  fixmg  and  knowing  the  true 
boundary.    When  the  dispute  is  as  to  which  of  two  points,  if 
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the  established  comer,  and  one  point  is  where  such  comers 
are  usually  established,  and  such  as  to  ^vc  to  each  owner  the 
quantity'  of  land  purchased,  and  the  other  is  remote,  and  gives 
to  some  more  and  to  others  less,  than  the  quantity  of  land 
purchased,  it  will  surely  require  less  cxidence  to  convince  the 
mind  that  the  former  is  the  true  line  than  that  the  latter  is.** 
This  is  taken  from  the  opinion  in  the  case  of  Hanson  r.  Town- 
ship of  Red  Rock,  57  N.  \V.  Rep.  1 1  (1893).  The  case  itself 
rather  leaves  out  of  consideration  the  directions  of  the  Revised 
Statutes  and  proceeds  accordin<v  to  the  old  common  law  rules 
to  determine  that  *'  When  the  boundaries  of  land  are  fixed, 
known  and  unquestionable  monuments,  although  neither 
courses  nor  disUinces,  nor  the  computed  contents  correspond, 
the  monuments  must  govern."  In  this  statement  all  the 
directions  of  the  Revised  Statutes  are  put  out  of  sight  and  it 
is  not  remembered  that  all  comers  established  on  the  plat  by 
the  surveyor-general  by  course  and  distance  shall  be  taken  to 
be  the  trae  comers  of  the  section— and  the  length  of  the 
boundary  lines  returned  shall  be  considered  the  true  length 
thereof,  nor  that  the  sections  are  to  be  sold  as  containing  the 
legal  quantity  of  lands. 

One  of  the  best  cases  on  this  subject  of  boundaries  is  Goli- 
termann  p.  Schiermeyer,  19  S.  W.  Rep.  484,  May  9,  1892, 
and  as  it  establishes  my  point  and  construes  to  a  certain  extent 
the  directions  given  in  the  Revised  Statutes  in  reference  to  the 
survey  of  public  land,  it  may  be  well  to  go  into  the  case  rather 
fully,  and  even  to  state  the  more  important  fitcts  upon  which 
the  judgment  of  the  court  is  founded.  The  controversy  in 
this  case  arose  out  of  a  dispute  as  to  the  true  line  dividing  the 
north  half  and  the  south  half  of  a  certain  section.  Goltermann 
obtained  two  patents  from  the  United  States,  in  one  the  land 
conveyed  is  described  as  Lot  2  of  the  northwest  quarter  of  this 
section,  containing  103.27  acres  "according  to  the  official  plat 
of  the  survey  of  said  land  retumed  to  the  general  land  office 
by  the  surveyor-general ;  **  and  in  the  other  the  land  b 
described  as  Lot  1  in  the  northwest  quarter  and  the  west  half 
of  the  northeast  quarter  of  this  section,  containing  160  acres, 
with  a  similar  reference  to  an  offidal  plat 
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The  pUimiflTiii  this  cane  is  one  of  the  heirs  of  Gohermann* 
and  he  acquired  the  interest  of  the  other  heirs  in  the  land, 
except  a  part  of  the  north  line  in  dispute.  PlaintiflT  put  in 
e\'idence  a  survey  made  by  a  county  surveyor  pending  thin 
suit,  and  a  copy  of  the  plat  of  the  entire  tow'nship  as  returned 
by  the  survcyor-|reneral. 

The  defendant  put  in  evidence  his  title  and  certain  surveys, 
one  of  which  is  known  as  the  Krqxl  survey;  Krepel,  in 
niakini;  his  survey,  found  the  quarter  section  comer  on  the 
cant  section  line  to  be  43.20  chains  from  the  southeast  scctfon 
comer,  thus  making  an  excess  of  3.20  chains  over  the  govern* 
nicnt  survey.  From  tltat  quarter  section  corner  he  ran  a  line 
wett,  parallel  to  the  south  soctkNi  line,  and  planted  a  comer  on 
the  west  section  line. 

The  surve>'  put  in  evidence  by  the  plaintiflT  also  varied  from 
the  government  plat,  in  as  much  as  the  disUnoe  between  the 
western  section  comers  measured  on  it  85.54^  chains  instead 
of  85.50  chains  as  bid  down  on  the  government  plat.  The 
excess  of  4^  links  was  divided  between  the  lines  proportion* 
ately  according  to  the  length  of  each,  as  shown  on  the 
govemment  plat,  making  the  west  line  of  the  southwest 
quarter  40X>3  chains,  and  the  west  line  of  the  northwest 
quarter  4$»S2yi  chains.  From  the  point  thus  obtained  he 
ran  a  straight  line  to  the  govemment  quarter  section  comer  oil 
the  east  section  line.  The  dtflcrence  between  the  two  surveys 
is  a  strip  of  bind  4.38  chains  wide  on  the  west  section  line  run- 
ning east  three-quarters  of  a  mile  to  a  width  of  ixj6  chains. 

On  the  above  sUte  of  lacts,  Black,  j.,  says:  "As  the  United 
Stitcs  sold  the  north  half  of  the  sectfon,  and  set  off  to  the 
State  for  schools  the  south  half,  by  reference  to  the  survey 
returned  by  the  surveyor-general,  it  is  perfectly  obvious  that 
the  section  must  be  divided  according  to  that  plat,  and  the  Act 
of  Congress  ^biting  to  the  survey  of  the  public  domain.  The 
patents  from  the  United  Sutes  to  Goltermann  all  refer  to  the 
oflfidal  plat  of  the  survey  returned  by  the  surveyor-general  to 
the  General  Land  Office,  for  a  descr^)tion  of  the  hmd  granted. 
The  land  having  been  granted  according  to  the  plat,  the  plat 
and  the  figures  and  marks  thereon  designating  this  corner 
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became  a  part  of  the  grant,  the  same  as  if  the  descriptive 
features  represented  b>'  them  had  been  written  out  in  full  in 
the  patents.  In  short  the  plat,  with  all  its  marks  and  figures 
and  the  field-notes,  became  a  part  of  the  patent  for  all  pur- 
poses of  identifying  the  land  granted.  Hut  it  is  here  insisted 
that  the  figures  '40.OO,'  representing  the  length  of  the  west 
line  of  the  southwest  quarter,  and  the  figures  '45.SO*  rq>re- 
scnting  the  length  of  the  west  line  of  the  northwest  quarter, 
arc  no  part  of  the  plat.  These  figures  as  they  appear  on  the 
plat  are  in  red  ink,  showing  that  they  do'not  represent  dis- 
tances actually  measured  in  the  field.  It  is,  therefore,  insisted 
that  they  were  placed  on  the  plat  without  authority  of  law, 
and  should  be  rejected  and  disregarded.  The  Acts  of  Congress 
of  May  10,  1800,  and  February  li,  i8o5»  are  carried  into 
Revised  Statutes,  U.  S..  1878  (second  edition),  to  which 
reference  is  made.  Section  2396  provides,  among  other 
things:  1st.  'All  the  comers  marked  in  the  surveys  returned 
by  the  surveyor-general  shall  be  establbhcd  as  the  proper 
comers  of  sections  or  subdivisions  of  sections  they  i^'ere 
intended  to  designate,  and  the  comers  of  half  and  quarter 
sections  not  marked  on  the  survey  shall  be  placed,  as  nearly 
as  possible  equidistant  from  two  comers  which  stand  on  the 
same  line.'  The  claim  is  that  the  words  'marked  in  the 
surveys  returned,'  mean  comers  actually  established  on  the 
ground.  We  think  the  words  have  a  much  broader  meaning. 
This  will  be  more  apparent  by  referring  to  some  of  the  duties 
of  the  surveyor-general  in  respect  of  sections  on  the  west 
township  line.  Section  2395  provides  that  where  townships 
which  are  subdivided  exceed  or  .do  not  extend  six  miles,  the 
excess  or  deficiency  shall  be  specially  noted,  and  added  to  or 
deducted  from  the  western  and  northem  ranges  of  sections  or 
half  sections,  and  that  these  irregular  sections  and  half  sections 
shall  be  told  as  containing  only  the  quantity  expressed  in  the 
returns  and  plats,  and  all  others  as  containing  the  legal 
quantity.  It  is,  therefore,  the  duty  of  the  surveyor,  not  only 
to  note  this  excess  or  deficiency,  but  to  calculate  the  contents 
of  these  irregubur  subdiviskxis,  and  to  note  the  quantity  on 
the  surveys  returned.    Hence,  it  is  clear  that  the  'surveys 
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returned'  properly  show  more  than  mere  lines  actUAlIy  run 
and  comers  pUinted.  If  it  i^  his  duty  to  calculate  the 
areas,  and  st^te  the  result  on  the  plat,  it  is  certainly 
competent  for  him  to  note  the  txisis  upon  which  he  made 
the  calculation,  and  especially  so  since  the  irrcjrular  sub- 
di\-isions  of  the  sections  lying  in  the  northern  and  western 
ran{;es  of  sections  must  be  sold  as  containing  the  quantity 
expressed  on  the  plat.  The  statutes  arc  general  in  their 
terms,  and  many  things  are  left  to  the  discretion  of  the 
sur\*c>'or-general  and  the  land  department.  We  entertain 
no  doubt  but  the  surveyor-general  had  full  power  and  authority 
by  himself  or  deputies  to  designate  these  distances  on  the  plat 
Rut  for  the  puqx>ses  of  this  case,  and  no  other,  let  it  be 
assumed  that  these  figures  should  have  been  omitted  from  the 
plat,  still  it  does  not  follow  that  the  courts  can  undo  what  the 
surve>'or- general  and  his  deputies  have  done.  He  by  himself 
or  his  subordinates  fixed  this  quarter  section  comer  on  the 
plat,  by  stating  its  distance  from  section  comers,  and  the 
government  accepted  the  plat  and  sold  the  land  pursuant 
thereto.  By  these  acts  the  government,  through  its  political 
departments,  adopted  the  plat  and  all  the  marks  and  figures 
thereon.  If  this  plat  was  incorrect,  it  was  for  the  land  depart- 
ment to  reject  it  That  department  had  the  power  to  accept 
or  reject  it.  It  did  accept  the  plat,  and  that  act  is  not  reviewa- 
ble by  the  courts.  The  govemment  having  accepted  the  plat, 
and  sold  the  land  pursuant  to  it,  the  courts  have  nothing  to  do 
but  ascertain  its  meaning,  and  give  eflect  to  that  meaning.  It 
follows  from  what  has  been  said,  that  we  are  to  take  this 
plat,  with  the  figures  thereon,  and  read  it  as  part  of  the  patents. 
Guided  by  the  plat,  there  is  no  difliculty  whatever  in  finding 
the  prindplc  upon  which  this  dividing  line  should  be  run.  In 
running  the  north  section  line  west  through  to  the  township  line 
it  fell  5.50  chains  north  of  the  mile  monument  set  in  the  town- 
ship line.  The  west  section  line  is  therefore  85.50  chains  in 
length.  The  plat  also  makes  the  west  line  of  the  southwest 
quarter  40  chains  and  the  west  line  of  the  northwest  quarter 
45.50  chains.  If,  as  in  this  case,  an  accurate  measurement 
shows  that  the  section  line  exceeds  85.50  chains,  then  the 
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excess  must  be  divided  between  the  -quarter  section  lines  in 
the  proportion  of  the  length  of  those  lines  as  stated  on  the 
ptat.  The  point  thus  ascertained  is  the  true  quarter  section 
comer,  and  a  straight  line  from  that  point  to  the  east  quarter 
section  comer  is  the  true  dividing  line. 

"  On  the  other  hand,  there  are  cases  which  insist  that  the 
monuments  set  in  the  field,  when  actually  found,  govern  and 
control  all  other  descriptions,  and  it  is  said  in  Goltermann  r. 
Schiermejrcr,  SHpra^  the  monuments  set  by  the  deputy  United 
States  Surveyor  for  the  west  section  comers  must  control  as 
to  the  proper  location  of  those  comers. 

**  In  the  late  Nebraska  case.  Woods  v.  West,  58  N.W.  Rep. 
93S»  which  we  have  taken  as  the  text,  it  is  held,  as  we  ha\-e 
seen,  the  field-notes  and  plat  are  competent  evidence  in  ascer- 
taining where  monuments  are  located,  in  case  a  go\-emmefit 
comer  is  destroyed  or  the  point  where  it  was  originally  placed  . 
cannot  be  (bund,  or  the  location  of  the  original  comer  is  in 
dopute ;  but  when  it  is  shown  by  uncontradicted  evidence  that 
a  section  comer  was  located  .by  the  government  sur\'c>-ors  at 
a  oertain  point,  such  location  must  control,  even  though  it  is 
at  a  place  diflerent  from  that  given  in  the  plat  and  field-notes. 
This  decision  of  the  Supreme  Court  of  Nebraska  is  reached 
without  fderence  to  the  Revised  Statutes  of  the  United  Sutes, 
and  simply  on  the  ground  that  the  monuments  erected  upon 
the  land  are  fiicts;  the  field-notes  and  plat  returned  by  the 
surve3ror«general,  indicating  course,  distance  and  quantit)*,  are 
but  description  which  serve  to  assist  in  ascertaining  those 
fiwts.    This  is  undoubtedly  true  as  a  general  principle  of  law. 
but  it  is  altered  by  the  explicit  direction  in  f  2396,  Rev.  St., 
Fd>niary  1 1,  1805,  tliat,  the  boundary  lines  actually  run  and 
maiked  in  the  survey  returned  by  the  surveyor-genend  shall 
be  estabUshed  as  the  proper  boundaiy  lines  of  the  sections  or 
tubdivisioos  ibr  which  they  were  intended,  and  the  Uugtk  9f 
'^th  Sh€s  ms  ntiurmd  shall  be  held  and  considered  as  tke  irtte 
^>V^  iA«rvif|^^-«pparently  regardless  of  moouments  placed 
mmeottsly  in  die  fieUL" 

The  Qdef  Justice,  in  giving  his  opinioo  m  the  cue  of 
Woods  V.  West,  Ji;^,  says:  "There  is  no  room  ibr  doubt^ 
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that  if  a  certain  known  comer  b  the  point  at  which  the  gm*- 
cmmcnt  surveyors  located  the  comer  of  Sections  8»  9»  16  and 
17,  the  one  in  dispute,  then  so  much  of  the  government  field- 
notes  as  assume  to  state  the  length  of  the  lines  of  the  original 
sur\*ey  is  umtatnUc  mm/  timtiiMf** 

Such  a  statement  is  surely  made  without  reference  to  the 
Revised  Statutes  as  to  the  force  to  be  given  to  the  statement 
of  the  surveyor-general  as  to  the  length  of  the  boundary 
lincst. 

McClintock  9.  Rogers,  11  III.  279  (1849),  holds  that  in 
construing  a  patent  from  the  United  States  which  describes 
bmd  granted  by  the  number  of  the  section,  township  and 
range,  courts  will  look  to  the  plat  and  fidd-notes.  made  and 
returned  /#  the  surveyor-general  by  the  govcmment  sur- 
veyors, in  order  to  locate  the  land  The  lines  actually  run 
upon  the  grounds  by  the  original  surveyor  become  the  true 
extcmal  boundaries  of  all  lands  sold  by  the  government,  if 
they  can  be  ascertained  by  reference  to  the  monuments  erected 
upon  the  land  by  the  surveyor. 

In  the  case  of  Jones  v.  Kimble,  19  Wis.  452,  the  plat  and 
field-notes  are  taken  as  giving  the  proper  boundaries;  but 
court  eiKpressly  states  that  that  was  because  the  monuments 
located  in  the  field  could  not  be  found,  and  that  if  they  had 
been  found  they  would  have  governed  all  other  descriptions. 

Martin  9.  Carlin,  19  Wis.  477,  the  court  refused  to  go  out 
of  a  section  as  established  to  reach  a  natural  object  or  monu- 
ment admitted  to  be  crroneoi*sly  placed  within  the  section  and 
made  a  boundary  of. 

See  also  Whitney  r.  Limber  Co.,  7^  Wis.  240. 

If  the  sections  of  the  Revised  Statutes  quoted  are  tobe  fol* 
lom-ed,  it  would  seem  clear  that  the  monuments  located  by  the 
surveyor  on  the  ground  one-quarter  of  a  mile  too  near  to  the 
southeast  township  comer  ought  to  be  ignored,  and  the  lengtfi 
of  the  line,  as  returned  by  the  surveyor-general«  ghring  to  A 
and  B,  reflectively,  the  amount  of  land  each  thought  he  was 
purchasing,  should  be  considered  as  the  true  length  thcreot 

j.  Howard  Rhoam. 
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The  men  tet  tliat  a  putj  acts  on  the  advice  of  ta  aXtontj  la  Miaf 
oat  A  ■eereli  wemot,  doct  not  ^bMlntely  tbow  abeence  of  malice,  and 
pnhMm  canic,  atpaciaUr  wlwre,  in  cooinranicaliag  tht  ftcta  to  tlM 
allonMj»  bo  ao  onlaigaa  a  meio  Mwpidon  aa  to  make  it  appear  that  bo 
hae  aome  podlivo  iaformatioa.  In  Mcbacaie  tht  advice  of  the  ottonrnj 
ianodefeaoa. 

Advicb  op  CotmsBL  as  a  Dbpbncb  to  a  Suit  por 
MAuaous  PRoscorrioic. 

I.  The  RCtioii  for  malidous  prmecution  depoids  upon  the 
two  condttioiis,  usually  interdependent,  of  malice  and  want  of 
probable  cause;  in  other  words,  the  defendant  must  have 
instituted  the  proceeding  out  of  which  the  suit  grew  from  a 
bad  motive,  and  have  had  no  reason  to  believe  the  plaintifT 
guilty  of  the  offence  charged.  These  two  conditions  must,  as 
a  general  rule,  co-exist.  If  there  was  really  good  ground  to 
believe  the  pbuntiflT  guilty,  the  motive  of  the  defendant  hi 
prosecuting  is  immaterial ;  and,  on  the  other  hand,  if  he  had 
no  valid  reason  to  believe  in  his  guih,  the  very  puitst  mothre 
ought  not  to  relieve  him  from  liability  for  negligence,  if  for 
nothing  else.  As  a  matter  of  feet,  malice  is  much  more 
frequently  inferred  from  the  want  of  probable  cause  than 
proven  by  direct  evidence.  It  follows,  then,  that  anythmg 
which  tends  to  disprove  malice  or  to  show  probable  cause  Is, 
or  ought  to  bcr  admissible  hi  evidence;  in  the  one  faistance  to 
Britigide  damages,  hi  the  other  to  exonemtie  from  all  liabi%. 
llBjylf.B.BAp.M. 
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II.  In  all  mtittcTH  involving  \c^\  questions,  the  opinion  of 
an  attorney  is  necessarily  of  (;rcat  and  controlling  v^-eiglit; 
and.  thcreibre.  when  he  pronounces  it  as  his  opinion  on  a 
given  state  of  (acts  that  they  warrant  a  criminal  prosecution, 
and  that  is  set  on  foot,  it  is  only  (air  to  infer  that  the  prosecu- 
tion would  not  have  been  begun  without  that  opinion.  The 
opinion,  then,  is  really  the  efficient  cause  of  the  suit ;  and  the 
prosecutor,  who  has  acted  according  to  his  best  lights,  ought 
not  justly  to  be  held  liable.  The  general  rule,  therefore,  is,  that 
the  advice  of  an  attorney  b  admissible  in  evidence  to  disprove 
malice  and  establuih  probable  cause ;  and,  if  connected  with 
l)crfect  good  laith  on  the  part  of  the  prosecutor,  will  exonerate 
him  from  all  liability:  Miller  v.  Chic,  M.  &  St  P.  Ry.  Co., 
41  Fed.  Rep.  898 ;  Wicker  v,  Hotchkiss,  62  III.  107;  Walker  v. 
Camp,  69  Iowa,  741;  Acton  v,  Coflman,  74  Iowa,  17; 
Soule  V.  Winslow.  66  Me.  447 ;  Perry  p,  Sulier,  92  Mich.  72^ 
S.  C.  $2  N.  W.  Rep.  801 ;  Cole  v.  Curtis,  16  Minn.  182; 
Jonascn  v,  Kennedy  (Neb.),  58  N.  W.  Rep.  122 ;  Bartlctt  v. 
Hrown,  6  R.  I.  37 ;  Novton  r.  Weaver,  15  R.  I.  616.  The 
attorney  should  be  competent  to  give  the  advice  sought ;  or 
at  kast  the  defendant  should  have  no  reason  to  suspect  him 
of  incompetency:  Schippel  v.  Norton,  38  Kans.  567;  and 
should  be  a  man  of  integrity :  Walter  p.  Sample,  25  Pa.  275. 
It  would  be  monstrous  to  hold  that  anyone,  by  applying  to  a 
weak  man,  or  an  ignorant  one,  might  shelter  his  malice  in 
bringing  an  unfounded  prosecution:  Hewlett  v.  Cruchky, 
5  Taunt.  277.  But  it  is  sufficient  that  he  be  rq>uted  com- 
petent in  the  community  in  which  he  lives :  Murphy  v,  Lar- 
son, 27  III.  172.  If.  he  is  a  regularly  Uocnsed  attorney,  his 
competency  will  be  presumed,  and  the  defendant  need  not 
adduce  proof  thereof:  Home  v,  Sullivan,  83  111.  30.  He 
must  also  be  one  whom  defendant  had  no  reason  to  suspect 
of  prejudice  or  bias :  Smith  9.  King,  62  Conn.  $%$;  S.  C^ 
26  Atl.  Rep.  1059.  If  he  is  interested  in  the  subject  matter 
of  the  prosecution,  and  defendant  have  knowledge  of  it,  his 
advice  will  be  no  defence,  though  it  be  given  .honestly,  ibr  the 
defendant  in  such  a  case  has  no  right  to  expect  an  unbiased 
opinion:  White  p.  Carr,  71  Me.  555. 
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The  rule  a|)|)lics  to  advice  given  by  a  district,  county,  or 
prosecuting  attorney,  equally  with  private  counsel :  Jessup  v. 
Wliitehead  (Colo.)*  29  Pftc.  Rep.  916;  Wright  v.  Hanna, 
98  Ind.  217;  Thurston  r.  Wright.  '^7  Mich.  96;  Hunt* 
tngdon  V.  Gault,  81  Mich.  144;  S.  C,  45  N.  W.  Rep.  970; 
Webster  v.  Fowler,  89  Mich.  303 ;  S.  C,  50  N.  W.  Rep. 
1074;  Norrcll  r.  Vogcl.  39  Minn.  107;  S.  C,  38  N.  W. 
Rep.  705;  Baldwin  v.  Weed.  17  Wend.  224;  Laughlin 
r.  Clauson,  27  Pa.  328.  It  has  been  claimed  that  the 
rule  should  apply  more  strongly  to  these  than  to  private 
counsel,  on  account  of  thdr  official  character,  and  that  their 
advice  should  be  a  complete  defence ;  but  this  was  rejected  by 
the  court  on  unassailable  grounds.  "  Prosecuting  officers  in 
this  county  do  not  stand  on  a  higher  plane  of  learning  or 
ability  than  their  brethren  of  the  profession  who  do  not  hold 
office ;  nor  are  the>'  held  in  higher  esteem  for  honor  or  integ* 
fity  of  pur|x>se.  If  this  be  true  (and  it  certainly  cannot  be 
doubted),  there  is  no  good  reason  why  the  advice  of  a  county 
or  distinct  attorney  should  be  treated  as  a  more  eflective- 
shield  than  that  of  the  private  lawyer,  who  is  also  an  officer  or  ' 
court,  and  entitled  to  its  confidence  and  respect : "  Sebastian 
V,  tlheney  (Tex.),  24  S.  W.  Rep.  970.  It  might  also  have 
been  added  that  there  were  powerful  reasons  why  it  should 
have  even  less  effect:  that  the  ablest  members  of  the  Bar  would 
not  accept  the  office  of  district  attorney  except  in  the  large 
cities ;  that  even  there,  as  in  all  other  places,  the  office  was 
liable  to  become  the  prey  of  professional  politicians ;  and  that 
in  many  places  it  is  given  to  men  of  youth  and  inexperience*, 
as  a  means  to  help  them  rise  in  their  profession. 

The  person  whose  advice  is  sought  must  be  an  attorney ; 
and  if  he  is  not,  his  advice  will  be  of  no  avail.  The  hxX  that 
he  held  himself  out  as  an  attorney,  and  that  the  defendant 
believed  him  to  l)e  such,  does  not  alter  the  case :  Muiphy  v. 
Larson,  jj  111.  1 72.  No  person  unlearned  in  the  law  is  compe- 
tent to  give  such  advice ;  and  consequently  the  advice  of  a 
pettifogger,  who  has  been  for  years  engaged  in  suits  before 
justices,  is  no  defence,  as  there  is  no  presumption  that  he  knows 
more  than  other  laymen:  Stanton  v.  Hart.  27  Mich.  539. 
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The  name  is  true  of  the  advice  of  a  police  officer :  Coleman  v, 
Hcurich,  2  Mackey(D.  C).  189:  and  of  a  detective:  Brett- 
mcHdcr  V.  Stier,  1 3  Phila.  So. 

There  t%,  however,  some  little  didfcrcncc  of  ofiinion  on  the 
fjucstion  of  the  effect  in  this  n*i;«ird  of  ad\icc  ipven  by  a 
justice  of  the  peace  or  nuii;istratc.  Tlic  vast  preponderance 
of  authority  gives  it  the  same  status  as  any  cvthcr  lay  adx-icc, 
and  declares  it  to  be  no  dcfcnce :  Rigden  v.  Jordan,  8 1  Ga.  668 ; 
Finn  v,  Frink,  84  Mc.  261 ;  S.  C,  24  Atl.  Rep.  851 ;  Straus 
r.  Voung,  36  Md.  246;  Olmstcad  v.  Partridge,  82  Mass.  381 ; 
C.ioncy  V,  Chase,  81  Mich.  203;  S.  C,  4$  N.  W.  Rep.  833; 
lirobst  V,  Ru(r,  100  Pa.  91 ;  Bdhofer  v,  Locflcrt  (Pa.),  28  Atl. 
Kcp.  217;  Sutton  V.  McConncIl,  46  \Vi.s.  269;  S.  C,  50  N. 
\V.  Rep.  414;  Burgett  f.  Burgctt,  43  Ind.  78;  Williams  r. 
Van  Meter,  8  Mo.  339;  Gee  f.  Cuhxr.  12  Ore.  228.  "Jus- 
tices of  the  peace  are  not  required  to  be  learned  in  the  law. 
In  fiict,  generally  throughout  the  State  tney  are  not.  They 
are  not  qualified  by  a  course  of  study  to  give  advice  on  ques- 
tions of  law.  Tlury  do  not  pursue  it  as  a  profession.  They 
are  not  charged  with  the  duty  of  adnsing  any  person  to  com- 
mence a  prosecution.  They  ought  not  to  act  as  attorney  or 
agent  for  one  in  regard  to  a  prosecution  he  is  about  to  hi^- 
tute  before  them.  ...  An  educated  business  man  may  be 
much  belter  qualified  than  many  inexperienced  justices  of  the 
peace  to  adnsc  as  to  the  law ;  yet  I  am  not  aware  that  the 
advice  of  such  a  person  has  ever  been  held  to  protect  against 
damages  for  a  malicious  prosecution :  **  Brobst  cr.  RufT,  utfrw. 

On  the  other  side  are  Holmes  v,  Hofger  (Mich.),  $6  N.  W. 
Rep.  3.  which  does  not  mention  Cooney  v.  Chase,  81  Mich. 
203,  which  it  seems  to  overrule ;  Tliomas  v.  Painter,  10  Phila. 
409,  practically  overruled  by  Brobst  f.  RufT,  supra;  Sisk  v. 
Hurst,  I  W.  Va.  53;  and  Ball  v.  Rawles,  93  Cal.  222;  S.  C, 
2ft  Pac  Rep.  937,  which  rests  upon  a  mistaken  view  of  Hahn 
r.  Schmidt,  64  Cal.  284  ;  S.  C,  30  Pac  Rep.  818.  All  that 
was  decided  in  the  latter  case  m-as,  that  when  a  complaint  is 
made  before  a  justice,  and  he  issues  a  warrant  thereon  under 
a  misuken  conception  of  the  law,  the  person  who  made  the 
complaint  is  not  liable,  as  the  justice  issued  the  warrant  on  hb 
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own  responsibility.  This  is  a  comxrt  vieift'  of  the  law :  Leigh 
V,  Webb,  3  Ksp.  165  ;  Cohen  r.  Morgan,  6  D.  &  R.  8  ;  Car- 
ratt  V.  Morle}',  i  Gale  &  D.  275 ;  Teal  v,  Fissel.  28  Fed.  Rep. 
351;  Newman  r.  Davis,  58  Iowa,  447 ;  S.  C.  10  N.W.  Rep.  852 ; 
Smith  V,  Austin,  49  Mich.  286  ;  but  is  a  wholly  diflerent  case 
from  the  issuance  of  a  warrant  by  a  justice  on  request  of  the 
complainant,  after  obtaining  his  advice.  In  the  latter  case  the 
complainant  is  active,  in  the  former  passive,  llall  r.  Rawles, 
therefore,  is  of  no  authority. 

There  is,  however,  no  good  reason  why  the  advice  of  a  jus- 
tice or  magistrate,  who  is  also  an  attorney,  should  not  be  a 
defence ;  and  this  has  been  held  to  be  the  law :  Turner  r. 
Dinnegar,  20  Hun  (N.  Y.),  465.  This  doctrine  was  denied 
in  Mark  v.  Hastings  (Ala.),  1 3  So.  Rep.  297,  on  the  ground 
that  in  such  a  case  the  advice  was  asked  and  given,  not  as  an 
attorney,  but  as  a  magistrate,  and  that  **  however  learned  in 
the  law,  it  would  be  an  impolitic  and  unwarrantable  extension 
of  the  rule  to  allow  the  advice  or  opinion  of  a  justice  of  the  peace 
in  regard  to  the  sufficiency  of  the  grounds  for  the  institution 
of  a  prosecution  before  him.**  While  this  may  be  true,  tt  does 
not  touch  the  point.  The  only  question  is  whether  the  person 
who  advises  is  competent  and  disinterested ;  and  if  so,  it  makes 
no  difference  whether  he  is  attorney,  magistrate,  or  judge. 

Thn  question  was  very  fully  discussed  in  Monaghan  v.  Cox, 
155  Mass.  487;  S.  C,  30  N.  E.  Rep.  467,  where  the  magis- 
trate  was  also  an  attome>*.  "Olmstead  v.  Partridge  was 
decided  in  i860.  Since  that  time  the  authority  to  issue 
warrants  for  criminal  offences  has  been  taken  from  the 
ordinary  justices  of  the  peace  and  is  lodged  on  officers 
specially  designated  for  the  purpose,  and  in  trial  justices,  and 
the  justices  of  police,  district  and  municipal  courts.  A  very 
large  majority  of  the  gentlemen  now  having  this  authority 
arc  members  of  the  Bar,  and  all  have  been  selected  with  care, 
and  are  known  to  the  communit)'  as  ii-ise  and  discteet  men. 
Besides  this,  they  are  disinterested  and  independent  and  not, 
as  ii'as  sometimes  felt  to  be  the  case  vnth  justices  of  the  peace 
under  the  old  system,  under  the  control  or  influence  of  par- 
ticular persons.     No  one  expects  that  the  old  order  of  things 
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w«U  be  reinstated,  or  that  loss  care  will  tn  the  future  be  exer- 
cised in  tlic  selection  of  the  nias^strates,  to  whom,  under  the 
present  system,  the  duty  of  receiving  complaints  is  intrusted. 
If  tlien  it  is  clear,  that  our  magistrates  of  this  class  possess 
the  qualifkrations  and  are  free  from  the  disqualifications  men- 
tioned in  the  o|>inion  of  tlic  court  in  Olmstead  v.  Partridge, 
the  same  pritKtplcs  which  led  the  court  to  its  decision  in  that 
case  now  require  us  to  decide  diflcrently.  .  .  .  Upon  the 
(fucstion  whether,  under  certain  drcumstances  stated,  a  formal 
complaint  ought  to  be  made,  and  a  warrant  issued,  we  cannot 
say  that  it  is  improper  for  such  magistrates  to  give  advice, 
and  it  follows  that  no  gofxl  reason  now  exists  why  in  tliis 
Common  wealth  evidence  that  a  complaint  was  made  upon  the 
advice  of  such  a  magistrate  should  be  inadmissible  upon  the 
question  of  probable  cause.** 

This  is  true,  so  far  as  concerns  the  case  in  hand,  and  the 
case  c»f  any  magistrate  or  justice  who  is  also  an  attorney;  but 
it  cannot  be  held  to  apply  to  magistrates  or  ja^tices  who  are 
not  learned  in  the  law.  As  to  them  the  old  rule  still  applies. 
And  in  any  case  the  advice  of  a  justice,  who  is  not  responsible 
to  any  one  for  his  action,  ought  not  to  be  given  the  same 
eflcct  as  that  of  a  regular  attorney.  This  is  acknowledged  by 
the  court  in  Monaghan  v.  Cox,  iar/r«. 

In  any  case,  the  advice  of  a  layman,  if  honestly  sought, 
will  go  in  mitigation  of  damages:  Murphy  v.  Larson,  yy  III.  172. 

III.  The  advice  of  an  attorney  is  by  no  means  an  absolute 
justification ;  but  merely  evidence  to  go  to  the  jury  of  the  absence 
of  malice  and  the  existence  of  probable  cause.  "  It  is  not  the 
advice  that  rebuts  the  presumption  of  malice,  but  the  innocence 
of  defendant's  conduct,  of  which  his  seeking  advice  is  merely 
eiHdence.  Whether  the  advice  makes  out  a  good  defence  or 
not,  depends  on  the  good  faith  with  which  it  is  sought  and 
followed.  Such  good  faith  is  shown  by  the  candor,  fullness 
and  fairness  of  the  clients*  statement,  upon  which  the  advice 
was  based,  and  its  adequacy  in  those  respects,  whenever  it  is 
disputed,  is  for  the  jury  to  determine  upon  all  the  evidence :  '* 
Smith  V.  Walter,  125  Pa.  453;  S.  C,  23  W.  N.  C  538; 
17    Atl.    Rep.    466;    Lemay  v.  Williams,   32   Ark.   166; 
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Skidmore  v.  Bricker,  J2  II'-  ^^41  Fadner  v.  Filer,  27 
III.  App.  506:  Smith  f.  Zent,  59  Ind.  362;  McCarthy 
V.  Kitchen,  59  Ind.  500 ;  Lytton  v,  Baird, .  95  Ind.  349 ; 
Flora  V.  Russell  (Ind.),  the  principal  case,  37  N.  E.  Rep.  595  ; 
Mcsher  f.  IddinjTs.  72  Iowa,  553;  Hall  v.  Kehoe,  8  N.  Y. 
Suppl.  176;  Ramsey  v.  Armtt,  64  Tex.  320;  Glasgow  tr. 
Owen,  69  Te.x.  167 ;  S.  C.  6  S.  W.  Rep.  527  ;  Shannon  tr. 
Jones,  76  Tex.  141  ;  S.  C,  13  S.  W.  Rep.  477.  Accord- 
in{;ly,  the  conduct  of  the  plaintiflf  must  be  free  from  any  had 
&ith.  In  the  first  pbce,  he  must  have  giv-en  to  the  attorney, 
asi  the  basts  for  his  advice,  a  fuH  and  fair  statement  of  the  facts 
of  the  case,  or  he  will  still  be  liable:  Guthbert  v,  Galloway,  35 
Fed.  Rep.  466;  Blunt  tr.  Little,  3  Mason,  102;  Bli-ss  v.  Wyman, 
7  Cal.  257;  Potter  V.  Scale,  8  Cal.  217;  Aldridge  v,  Churc- 
hill, 28  Ind.  62 ;  Scottcn  v.  Longfellow,  40  Ind.  23  ;  Paddock 
V.  Watts,  116  Ind.  146 ;  S.  C,  18  N.  E.  Rep.  518;  Lcgan  v. 
Maytag,  57  Iowa,  107 ;  Mesher  v.  Iddings,  72  Iowa,  553 ; 
Schippel  V,  Norton,  38  Kans.  567 ;  Cointement  tr.  Cropper, 
41  La.  An.  303  ;  S.  C,  6  So.  Rep.  127  ;  Weil  tr.  Israel,  42 
La.  An.  955;  S.  C,  8  So.  Rep.  826;  Wells  tr.  Noyes,  13 
Pick.  324;  Donnelly  tr.  Daggett,  145  Mass.  314  ;  Stevens  tr. 
Fassett,  27  Me.  266;  Huntington  tr.  Gault,  81  Mich.  144; 
S.  C,  45  N.  W.  Rep.  970;  Baldwin  tr.  Weed,  17  Wend.  224; 
Davenport  tr.  Lynch,  6  Jones  N.  C  L.  545 ;  Ash  tr.  Mau-low, 
20  Ohio,  1 19;  Walter  tr.  Sample,  25  h.  lys;  Fisher  tr.  For* 
rester,  33  Piau  501;  Emerson  tr.  Cochran,  ill  Pl  619; 
Leahey  tr.  March,  155  P^  458 ;  S.  C,  32  W.  N.  C.  292 ;  26 
Atl.  Rep.  701 ;  Hall  tr.  Hawkins,  5  Humph.  (Tenn.)  357 ; 
Kendrick  tr.  Cypert,  10  Humph.  (Tenn.)  291  ;  Forbes  tr. 
Hagman,  75  Va.  168  ;  Sherbum  tr.  Rodman,  51  Wis.  474; 
Palmer  tr.  Broder,  78  Wis.  483  ;  S.  C,  47  N.  W.  Rep.  744. 
It  is  therefore  not  enough  to  merely  prove  the  consultation 
with  the  attorney;  the  facts  laid  before  him  must  also  be 
proved:  Aldridge  tr.  Churchill,  28  Ind.  62 ;  Porter  tr.  Knight, 
63  Iowa,  365 ;  Blunt  tr.  Little,  3  Mason,  102. 

A  suppression  of  material  facts  will  render  the  defbidant 
liable.  "Any  evasion  or  concealment  by  a  prosecutor  in  hb 
statement  of  case  to  his  counsel,  or  any  iaulure  on  his  part  to 
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make  a  full  disclosure  of  all  the  (acts  within  his  knowledge 
concerning  it,  will  deprive  him  of  the  protection  which  acKice 
founded  upon  an  honest,  fair  and  full  presentation  of  the  case 
aflbrds.  An  incomplete  and  unfiiir  statement  warrants  an 
inference  that  the  advice  was  sought  as  "  a  mere  cover  for 
the  prosecution,  and  an  opinion  based  on  such  statement  is 
an  unsatisfiictory  reply  to  evidence  of  malice  and  want  of 
prcibable  cause:"  Darhight  v,  Tammany  (Pa.),  38  Atl. 
l^cp..  135;  Galloway  r.  Stewart,  49  Ind.  156;  Stevens  v. 
Fassett.  27  Me.  a66;  Wilhrd  v.  Holmes,  21  N.  Y.  Suppl. 
998 ;  S.  C,  2  Misc.  Rep.  303.  Thus,  defendant  b  liable  if  he 
iail  to  state  that  property  taken  by  plaintiff  was  taken  openly  and 
under  a  claim  of  right:  Roy  v.  Goings,  112  III.  656;  that 
the  plaintiff  requested  him  to  examine  the  property  alleged 
to  have  been  stolen,  and  that  he  refused :  Norrell  v.  Vogd, 
39  Minn.  107 ;  S.  C,  38  N.  W.  Rep.  705 ;  or  that  there 
are  fiicts  tending  to  exculpate  the  plaintiff:  Jessup  v.  White- 
head (Cok>.),  29  PSic.  Rep.  916.  The  defendant  will  not  be 
exonerated  if  he  so  exaggerate  the  facts  as  to  mislead  the 
attorney:  Flora  v,  Russell  (Ind.),  the  principal  case,  37  N.  E. 
Rep.  593.  It  is  competent  to  ask  the  attorney,  as  an  expeiti 
whether  or  not.  if  the  fiicts  sUted  had  been  different  in  a 
specified  particular  from  those  stated  by  defendant,  he  woukl 
have  given  the  advice  he  did:  Paddock  v.  Watts,  116  Ind. 
136;  S.  C,  18  N.  R.  Rep.  518. 

The  defendant,  however,  is  not  bound  to  disclose  all  the 
fiicts  in  the  case,  but  only  those  which  he  knows,  or  might 
have  a^iccrtaincd  by  reasonable  diligence:  Motes  v.  Bates, 
80  Ala.  382 ;  Wicker  f^  Hotchkiss'  62  111.  107 ;  Blanning  r. 
Finn,  23  Neb.  511;'  R.  R.  v.  Hunt,  59  Vt  294.  But  a 
failure  to  sUtc  fecU  exculpatory  of  plaintiff,  which  the  de- 
fendant might  have  known  by  the  slightest  inquiry  of  persons 
associated  with  himself  in  the  transaction  complained  of,  he 
being  in  possession  of  information  which  would  have  put  a 
prudent  man  on  inquiry  respecting  those  facts,  will  make  him 
liable:  Jessup  v.  Whitehead  (Colo.),  29*Pmx  Rep.  916.  If, 
however,  the  reputation  of  his  informants  for  vencity  is  bad, 
a  feilure  to  make  inquiry  about  the  latter  will  not  remove  the 
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dcfcn«iant  from  the  protection  of  the  rule,  when  there  were  no 
known  facts  to  arouse  suspicion  as  to  the  truth  of  their  state* 
ments:  Jordan  v,  R.  R.,  8i  Ala.  220:  S.  C,  8  So.  Rep.  191. 
Tlic  fact^  which  the  defendant  is  obliged  to  disclose  are  only 
those  which  a  niiin  of  ordinary  intelligence  is  bound  to  know 
are  material:  Peterson  v,  Toncr»  80  Mich.  350;  S.  C,  45  N.  W. 
Rep.  346. 

IV.  The  prosecution  must  also  be  carried  on  in  good  iaith, 
after  the  advice  has  been  given:  WcUs  v.  Noyes,  12  Pick.  324; 
Cole  V.  Curtis,  16  Minn.  182;  Ravenga  v.  Markintosh,  2  R 
&  C.  693.  A  prosecution  to  force  collection  of  a  debt  is  not 
in  good  iaith:  Neufeld  v.  Rodeminiski  (111.),  32  N.  E.  Rep. 
913;  nor  if  caused  by  passion  and  a  desire  to  injure  the 
plaintifT:  Fugatc  v.  Miller,  109  Mo.  281;  S.  C,  19  S.  W. 
Rep.  71 ;  Sharpe  v,  Johnston,  76  Mo.  660;  nor  if  the  de-> 
fendant  did  not  in  fact  believe  the  plaintiff  guilty :  Center  9. 
Spring,  2  Iowa,  393 ;  Johnson  r.  Miller,  82  Iowa,  693 ;  nor 
had  reason  to  believe  him  so:  Brewer  v,  Jacobs,  22  Fed. 
Rep.  217. 

V.  The  defendant,  if  he  acts  in  good  iaith,  is  not  liable  lor 
the  error  of  the  attorney  in  advising  the  prosecution :  Stone  tr. 
Swift,  4  Pick.  389;  Wells  v.  Noyes,  12  Pick.  324;  Hall  v. 
Suydam,  6  Barb.  (N.  Y.)  83  ;  Walter  v.  Sample,  25  PSu  275 ; 
Richardson  v.  Virtue,  72  Hun  (N.  Y.)  208.  But  see  Hewlett  v. 
Cnichley,  5  Taunt.  277;  and  Hall  v,  Hawkins,  5  Humph.  357. 

VI.  There  has  been  much  dupute  as  to  the  proper  applies* 
tion  of  the  evidence  of  advice.  Some  authorities  hold  that  it 
goes  to  the  question  of  msMce  only :  Brewer  r.  Jacobs,  22 
Fed.  Rep.  217;  Wright' v.  Hanna,  98  Ind.  317;  Ramsey  p. 
Arrott,  64  Tex.  32a  Others  claim  that  it  relates  only  to 
probable  cause:  Genevey  v,  Edwards  (Minn.),  56  N.  W.  Rep. 
578;  Sharpe  v.  Johnson,  59  Mo.  557;  Hall  v.  Kehoe,  8 
N.  Y.  Suppl.  17^  The  better  opinion,  however,  b  that  whkh 
makes  advice  evidence  of  both  want  of  malice  and  the  existence 
of  probable  cause:  Wilkinson  v.  Arnold,  11  Ind.  45  ;  Smith 
p.  Zent,  59  Ind.  362;  McCarthy  v.  Kitchen,  59  Ind.  500; 
Gould  r.  Gardifer,  8  La.  AiL.  1 1 ;  Phillips  v.  Bonham,  16  La. 
An.  387 ;  Mooaghan  v.  Cox,  155  Mast.  487 ;  S.  C,  jo  N.  E. 


<SOO  AI>VICB  OP  0OUa»EL  AS  A   DEFBNCE. 

Rqi.467;  Thurston  tr.  Wright,  "^j  Mich.  96;  Shannon  r. 
Jones,  76  Tex.  141 ;  S.  C,  15  S.  W.  Rep.  477 ;  Hurlbut  r. 
Bou  (Tex.),  23  S.  W.  Rep.  446.  The  question  of  the  effect 
of  this  evidence  is  solely  for  the  jury:  Smith  v.  Walter,  125 
Pa.  453  ;  S.  C,  23  W.  N.  C,  538 ;  «7  Atl.  Rq>.  466. 

VII.  The  whole  subject  is  very  well  summed  in  the  foUow- 
inf;  extract  from  the  opinion  of  the  court  in  Stevens  v,  Fasflctt, 
27  Me.  266,  283 :  "  If  a  person  with  an  honest  wish  to  ascer- 
tain whether  certain  facts  will  authorize  a  suit  or  a  criminal 
prosecution,  lays  all  such  iacts  before  one  learned  in  the  law, 
and  solicits  hb  deliberate  opinion  thereon,  and  the  advice 
obtained  is  fiivorable  to  the  suit  or  prosiccutton,  which  is  therc- 
•upon  commenced,  it  will  certainly  |vo  far,  in  the  absence  of 
other  (acts,  to  show  probable  cause,  and  to  negative  malice. 
But  if  it  appears  that  he  withheld  material  fiicts,  within  his 
knowledge,  or  which,  in  the  exercise  of  common  prudence,  he 
might  have  known ;  or  if  it  appears  that  he  was  influenced  by 
passion  or  a  desire  to  injure  the  other  party,  and  especially  *^ 
he  received  from  another,  learned,  in  the  law,  whose  counsel 
he  sought,  advice  of  a  contrary  character  upon  the  same 
question,  the  opinion  whkh  he  Invokes  in  defence,  ought  no^ 
to  avail  him,  and  it  is  well  understood  diat  it  cumotbe  » 
protectfon." 

[For  a  coUectkm  of  cases  on  this  subject,  see  14  Am.  &  £00* 
JEnc  of  Law,  52,  etc.] 

R.D.S- 
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Haxdiiook  of  Criminal  Law.    By  William  T.  Clark,  Jr. 
St.  Taul.  Minn.:  West  Publishing  Co.     1894. 

A.H  the  author  states  in  hin  preface,  this  book  is  intended  to 
contain  not  a  mere  dt|^t  of  criminal  law,  arranged  under 
prufxnr  titles,  with  just  enough  discu-nsion  of  principles  intro* 
duced  to  serve  as  a  thread  on  which  to  hang  the  cajtet.  after 
tlie  Cuihion  of  so  many  modem  text-books;  but  a  concise  and» 
he  might  well  have  added,  clear  statement  of  the  general 
principles  of  that  branch  of  jurisprudence,  with  enough  canes 
added  by  way  of  illustration  to  fully  elucidate  the  meaning, 
application,  and  extent  of  those  principles.  It  is  also  confined 
principally  to  a  statement  of  common  law  princtplos.  and  very 
misciy,  for  the  lack  of  uniformity  in  Icginlatton  throughout 
the  diflcrent  States  is  perhaps  nowhere  so  marked  as  in  this 
department,  and  to  fully  define  and  explain  the  vast  body  of 
statutory  crimes,  to  say  nothing  of  pointing  out  their  differences 
(rom  the  common  law,  would  require  more  than  one  additional 
volume.  These  principles,  then,  are  really  the  one  essential 
thing  that  the  judge  and  lawyer  needs.  Cases,  apart  fix>m 
principles,  are,  fact  the  West  Publishing  Company,  chaiT 
without  wheat,  and  many  a  good  case  has  been  lost  through 
the  failure  of  the  attorney  to  perceive  the  principles  that 
underlay  it  With  this  book  in  hand,  even  the  most  slothful 
praictitkNier  can  hardly  excuse  himself  on  this  score  in  the 
future. 

As  a  rule,  the  definitiona  and  maxims,  if  the  statements  of 
principles  may  be  so  called,  are  clear,  brief  and  to  the  point. 
But  there  are  occaswnal  instances  which  show  that  it  is  as 
hard  to  hnprove  on  BUckstone's  definitiofis  as  on  Solomon's 
proverbs.  True,  Mr.  Clark  has  fiired  better  than  the  student 
who,  on  faifonnmg  his  professor  that  he  thought  Solomoo 
might  be  excelled  in  that  branch,  was  mildly  requested  to 
write  a  few;  but  still  there  are  some  huwcunwies  to  be  found 
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Iicrc  ami  tliciv.     lM»r  instance,  lie  defines  forj;cr>'  as  "the 
false  ami  fraudulent  niakin;(  or  alterini;  of  an  instrument  which 
would,   if   (gamine,  a|i|xircntly   im|XNic  a   legal   liability  on 
another,  or  ch;in(;e  his  lej^al  liability  to  his  prejudice.*'    A 
for(;ed  check,  drawn  on  a  bank  in  which  the  supposed  drawer 
has  funds,  hardly  imi>oses  any  liability  ufion  him.     It  impair* 
his  riffht  to  receive  his  deposit  .from  the  bank,  but  only  by 
the  most  ri|;id  technicality  can  any  liability  be  held  to  rest 
upon  him.     So  a  forged  will,  which  takes  eflcct  only  on  the 
death  of  the  supposed  testitor,  imposes  no  liability  on  him  in 
any  sense,  or  on  any  one  concerned,  except  the  executor  of 
administrator.    The  old  wording;  '*to  the  prejudice  of  anodic^' 
man's  n};ht,'*  is  better. 

The  execution  of  the  brx>k  is  excellent.  The  systeit* 
adopted  of  printing  the  statement  of  general  principles  at  th^ 
head  of  each  subject  in  heavy  black  type,  is  admirable,  and 
one  that  might  be  adopted  with  advantage  by  others.  Th^ 
same  might  be  said  of  the  method  of  annotating,  ratlier  that* 
digesting,  already  referred  to.  The  book  is  a  forerunner  of  9 
styk;  of  text4x>ok  writing  that  has  become  populau-  of  late  if* 
England,  but  is  as  yet  rarely  seen  here,  where  publishers  still 
cling  to  old  methods,  in  spite  of  changed  conditions.  Iim 
matter,  method  and  execution,  Mr.  Clark  has  produced  m  ' 
work  that  %rill  prove  of  no  little  benefit  to  the  profession. 

R.  D.  S. 


A  Treatise  on  the  Law  of  Mortgages  op  Persokal  Prop- 
erty. By  Leonard  A.  Jones.  Fourth  Edition.  Boston  : 
Moughton,  Mifflin  &  Co.     i8^ 

A  Treatise  on  the  Law  of  Mortgages  op  Real  Property. 
By  I^EONARD  A.  Jones.  (Two  volumes.)  Fifth  Edition. 
Baston:  Houghton,  Mifflin  &  Co.     i8^ 

Although  this  editk>n  of  Jones  on  Mortgages  of  Real 
Property  represents  an  addition  of  several  hundred  pages  to 
the  text,  and  although  the  number  of  cases  cited  has  been 
nearly  doubled,  the  bulk  of  the  work  is  not  increased  as  much 
as  might  have  been  expected,  as  it  is  printed  in  type,  which, 
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though  admirably  clear,  is  somewhat  smaller  than  that  used 
in  previous  editions.  Then,  too,  some  matter  has  been  pur- 
posely omitted.  Thus,  the  subject  of  Vendor's  Liens  has 
been  relegated  to  the  author's  separate  work  on  liens.  The 
chapters  on  Registration  and  Notice  exhibit  the  greatest 
changes,  as  compared  with  former  editions.  The  author  has 
incorporated  references  to  tlje  National  Reporter  System,  to 
the  American  Decisions,  to  the  American  Reports  and  to  the 
American  State  Reports.    So  much  for  the  new  edition. 

The  original  work  is  well  known.     It  is  one  of  those  books 
which  aims  at  giving  within  its  covers  all  information  in  any 
way  connected  with  mortgages.    As  an  illustration  of  thb, 
observe  the  chapter  on  Insurance,  whkrh  treats  fully  of  the 
insurable  interests  of  mortgagor  and  morgagee,  of  insurance 
by  the  mortgagor  for  tlie  benefit  of  the  mortgagee,  of  insur- 
ance by  the  mortgagee,  and  discusses  caries  which  determine 
that  a  mortgage  is  not  an  alienation  within  the  cbuse  con- 
tained in  ordinary  policies.    This  incorporation  of  a  discussion 
of  msurance  law  into  his  treatise  on  mortgages  b,  perhaps, 
one  of  the  features  of  the  work  which  the  author  had  in 
mind  when  he  expres.scd  it  as  his  con\'tction  that  "the  law  of 
mortgages  b  a  subject  which  cannot  be  treated  altogether 
with  reference  to  general   principles."      That  the  author's 
mode  of  dealing  with  the  law  has  met  with  popular  favor, 
however,  is  a  matter  of  common  knowledge— being  e\'idenced, 
among  other  ways,  by  the  appearance  of  this,  the  fifth  edition. 
The  fourth  edition  of  Mr.  Jones's  work  on  Chattel  Mort- 
gages represents  an  expenditure  of  time  and  labor  in  supple- 
menting the  earlier  work  at  least  co-extensive  with  that  just 
referred  to  in  the  case  of  the  work  on  mortgages  of  real 
property.    This  new  edition  quotes  citations  of  two  thousand 
additional  cases,  and  it  has  also  been  found  necessary  to  add 
to  the  text  in  order  feirly  to  sute  the  development  of  the  law 
which  has  taken  place  since  the  last  revision  was  made.    It  b 
always  with  satbfection  that  the  reviewer  takes  up  the  new 
editxMi  of  a  text-book  which  contains  evidences  of  a  growth 
oommensunite  with  the  development  of  the  law— finding,  in 
other  words,  that  he  has  before  him  a  veritable  "^new  editioo** 
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and  nol  mcfvly  a  ivprtnt  made  up  to  sell  u\xm  the  bastis  of  the 
rqiutiition  of  the  ori{pnal.  In  this  rcsipect  Mr.  jOKi»*s  book^ 
aix*  always  mUtHiactory.  Hbi  method  of  treatment  i«.  of 
cour;H.v  a  popular  method,  by  which  in  meant  that  he  makes 
no  M.Tious  eflbft  to  anal>ie  tendencies,  or,  by  a  scicntiik 
ajjfilication  of  the  historical  method  to  gather  from  past  and 
present  devolpment  suggestions  s^  to  future  growth.  But  the 
lines  originally  laid  down  are  laithfully  followed,  and  the  work 
is  brought  down  to  date  with  scrupulous  care. 

G.  W.  P. 


The  Bench  and  Bar  of  Nnv  Hampsiiirb.  including  Bio- 
(;raphical  Notes  of  Deceased  Judges  of  the  Highest  Court 
and  Law)-ers  of  the  Province  and  State  and  a  List  of 
Names  of  those  now  living.  By  Ciiarlbs  H.  Bell. 
Boston  and  New  York:  Houghton,  Mifflin  &  Co.  The 
Riverside  Press,  Cambridge.     1894. 

In  this  book  we  gain  an  accurate  and  well-stated  digest  of 
those  lawyers  and  judges  who  established  the  rcputatkxi  of 
tlic  New  Hampshire  Bar  as  it  was  some  years  ago.  Of  course 
among  the  list  are  many  whoae  reputation  has  not  reached 
beyond  the  limits  of  the  State  and,  perhaps,  have  hardly  been 
known  as  kiwyers  within  its  limits.  But  Atherton,  Bart* 
LETT.  Thorntok,  Brll,  Mason,  Riciiardson,  Wbiistbr  and 
WtiODDURY  are  names  which,  in  their  day  and  generation,  had  . 
a  much  mider  significance  and  were  borne  by  men  who 
throughout  New  England  at  least  were  esteemed  good  law* 
ycrs,  wise  judges  and  able  men  of  aflSurs. 

The  biographies  contain  many  amusing  incidents  of  the 
personal  peculiarities  of  the  subjects  to  which  they  refer,  and 
among  the  New  England  Sutes  the  Bar  of  New  Hampshire 
has  stood  pre-eminent  in  that  interesting  respect.  An  equal 
freedom  from  conventionalties  has  manifested  itself  oa  the 
Bench,  and  if  current  report  be  believed  the  present  Chief 
Justice  surpas.^es  all  his  associates  and  predeceMon  in  thai 
unenviable  regard. 

Boldness  and  independence  of  mind  in  giving  utterance  to 
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the  Liw  upon  the  Bcndi,  wc  cannot  h«\x  in  too  great  degree 
ami  the  Slate  is  to  be  congratulated  that  so  many  of  its 
judges  have  possessed  these  characteristics.  The  decision  of 
Britton  V.  Turner,  in  Vol.  6  N.  H.  Reports,  at  page  481.  on 
the  entirety  of  contracts  indicates  these  qualities  and  is  greatly 
to  be  commended. 

The  biographies  are  interesting  also  as  marking  the  change 
which  has  manifested  itself  in  the  profession  within  the  last 
thirty  years.  In  the  earlier  days  the  ini|x>rtant  questions  of 
law  arising  from  the  necessity  of  adopting  the  common  law  to 
the  aflasrs  of  our  new  country  ofTcrcd  a  field  in  which  the 
ablest  laiiyers  of  Neir  Hampshire  labored  faithfully  and  welL 

As  a  result  the  decisions  of  New  Hampshire  courts  are  a 
high  authority  upon  points  of  common  law  practice  and 
procedure  and  upon  the  fundamental  principles  of  the  law  of 
contracts,  torts,  equit)'  and  real  estate. 

But  with  the  establishment  of  these  fundamental  principles 
4md  their  crystallisation  into  decisions  repeatedly  sustained^ 
the  profession  has  ceased  to  find  within  the  State  a  field  which 
could  develop  and  occup)'  the  best  abilities  of  it^  members. 

For  the  main  occupation  of  the  lawyer  to-day  is  the  pro- 
tection  of  property  rights  already  established.  The  great 
questions  of  public  rights  and  to  an  extensive  degree  also  of 
private  rights  have  been  passed  upon  and  defined  in  all  the 
States.  Questions  as  to  commercial  rights  and  powers  are  In 
the  main  the  sources  of  activity  upoh  which  the  lawyer  in  any 
State  can  depend  for  occupation.  And  in  the  smaller  States 
or  one  where  the  growth  of  business  has  been  comparatKiely 
small  or  confined  within  narrow  channels,  there  have  not  arisen 
new  questions  of  property  rights  or  questions  upon  which 
<iepended  large  financial  interests. 

The  only  exceptions  have  been  those  of  railvray  or  manu* 
facturing  corporation  Uw,  and  there  the  pnicedcnts  in  other 
States  have  been  dear  and  wdl  established.  As  a  eonse- 
quenoe  young  men  of  promise  have  not  been  attracted  into  the 
profession  from  other  States,  but  on  the  contrary  young  men 
of  promise  in  the  State  have  been  attracted  out  of  it,  and  so 
as  a  fiirther  oonseqncnoe  the  decisions  of  its  courts  and  the 
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ari^mcnts  of  its  law)*crB  aoc  not  of  the  importance  or  interest 
that  they  have  been. 

But  as  portraits  of  men  who  from  small  beginnings  and 
with  few  advantiges  worked  tlicmselvcs  up  into  comnumding 
position  among  their  cotemporarics,'they  are  interesting,  and  it 
cannot  be  gainsaid  that  the  lawyers  whose  labors  arc  here 
described  were  men  who  fearlessly,  iaithfully  and  with  signal 
ability  discharged  the  duties  which  they  were  called  on  to 
penorm. 

The  printing,  paper  and  binding  are  unexceptionable,  as  is 
usually  the  case  with  work  from  the  Riverside  Press. 

N.  H.  G.  W. 


The  Annual  op  tub  Ij^w  op  Real  Propertv.    Edited  by 

TiLGiiMAN  E.  IUllard  and  Emerson  £.  Baixard.   Vol.  a. 

Crawfordvflle.  Ind.:  Tlie  Ballard  Publishing  Co.     1893. 

Legal  literature  has  reached  the  point  where  compendium^ 
of  particular  branches  of  the  law,  if  well  done,  have  an  assured 
place.  The  second  volume  of  the  Messrs.  Ballard's  woric 
brings  the  law  of  Real  Property  down  to  the  present  ycar^ 
continuing  from  Volume  I  begun  a  year  earlier.  As  we  said* 
in  reviewing  the  first  volume,  the  only  true  test  of  the  success 
of  such  a  production  is  the  demand  for  it,  and  there  is  evtryT 
evidence  that  this  orie  has  already  met  with  that  success. 

Volume  11  contains  a  smaller  number  of  cases  reported  ir» 
full  than 'the  previous  volume.    It  b  to  our  mind  a  mutake  to 
insert  the  full  report  of  ««f  cases.    The  real  use  of  a  work  o^ 
this  kind  is  to  direct  the  practitioner  to  the  authorities  fb^ 
which  he  is  in  search,  not  to  reproduce  those  authorities.    It  i^ 
upon  the  reports  themselves  that  a  Uwyer  must  ultimately  rely^ 
The  province  of  compendtums  Is  to  gukle  him  by  a  short  cuC 
to  his  goal.    The  Ballard  Annual  does  this  &r  better  than  an)r 
mere  digest  can  do,  for  on  account  of  its  elaborate  arrange^ 
f tient  and  index,  and  especially  the  fact  that  something  mor^ 
than  diy  and  insufficient  syllabi  are  given,  a  far  more  correct 
estimate  is  given  of  the  importance  of  the  original  cases,  and 
whether  or  not  they  are  appttcabk  to  the  point  being  studied. 

W.S.E. 


THE 
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SEPTEMBER,  1894. 
THE  LEGAL  SIDE  OF  THE  STRIKE  QUESTION. 


By  AftbEMi's  Ste^'ART,  Eiq. 


The  strike  is  one  of  the  most  prominent  elements  in  the 
problem  of  the  rcKition  of  capital  to  labor-— especially  |)ronii- 
nent  in  vkw  of  the  occurrences  of  |he  past  few  months — and 
therefore  one  of  the  most  important  phenomena  of  our  present 
social  condition.  A  state  of  aflairs  that  permits  a  few  men  to 
dictate  whether  or  not  the  busine^  of  a  whole  secti<Ni  of 
country  shall  continue  or  cease,  and  that  renders  a  presumably 
intelligent  bod>'  of  men  the  slaves  of  the  dictators,  is  surely 
of  no  ordinary  consequence  in  a  theoretically  free  country,  to 
say  nothing  of  the  disastrous  results  to  the  individual  inhabit 
tants  of  the  region  affected.  And  when  to  this  b  added  the 
wanton  trampling  on  the  rights  of  others,  the  feckless  destruc- 
tion of  propcft}',  and  the  criminal  disregard  and  violation  of 
the  sacredness  of  human  life,  that  have  characterized  the  more 
recent  strikes  in  a  higher  degree  than  any  preceding,  it  is  dear 
that  the  problem  demands  most  earnest  attention  £rom  every 
patriotic  citizen,  and  that  our  national  existence  depends  in  no 
small  measure  upon  its  satisiactor)'  solution.  As  a  broad 
qucstioa,  this  belongs  to  the  domain  of  the  student  of  political 
economy;  but  in  view  of  the  fiict  that  the  rampant  growth  of 
the  evtl  has  been  due  in  large  degree  to  a  misapptehension  of 
its  legal  bearings,  as  well  as  to  criminal  negl^ence  on  tin 
»  609 
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part  of  the  constituted  authorities,  a  sun*e}'  of  the  legal  ques- 
tions im'oK'ed  ivoulcl  wcm  to  be  both  timely  and  profitable 

In  it<i  simplest  form,  a  strike  is  the  mere  refusal  of  an 
cmplo>'c,  or  rather,  of  a  body  of  emplo>'es,  to  work  for  the 
emplo}'er  for  whom  they  have  contracted  to  work.  In  that 
case  there  is  nothing;  criminal.  Kvery  man  has  a  rif^hi  to 
work  for  whom  he  pleases,  and  to  refuse  to  wt>rk  if  be 
pleases;  subject,  however,  to  damages  for  breach  of  contract. 
The  morality  of  a  strike,  however,  depends  entirely  upon  its 
cause.  If  for  any  breach  of  contract  on  the  part  of  the 
employer,  or  because  the  contract  is  an  unfair  one,  it  is 
perfectly  justifiable;  but  if  on  the  other  hand,  the  contract 
was  (air,  and  the  employer  has  performed  his  part  of  it  in 
good  faith,  a  breach  by  the  laborer  is  equally  unjustifiable. 
For  jpstance,  if  the  employer  has  taken  advantage  of  the 
necessity  of  the  emplo^x  to  hire  him  at  a  price  too  low  to 
aflRird  him  a  fiiir  subsistence,  or  if  he  refuse  to  pay  him  wages 
due,  a  strike  with  the  object  of  fordng  him  to  fair  terms,  or 
to  pay  those  wages,  would  be  proper.  But  if  the  terms  of 
employment  are  fair,  and  the  wages  are  duly  paid,  a  strike  for 
the  purpose  of  obtaming  higher  wages,  less  hours  of  work, 
the  employment  of  only  a  certain  cbss  of  laborers,  and  the 
like,  is  wholly  inexcusable,  even  if  not  within  any  legal 
prohibition. 

But  there  is  another  phase  of  the  question.  A  mere  strike 
is  not  the  most  efficient  means  of  bringing  an  cmplojfcr  to 
terms.  He  can,  as  a  general  rule,  hire  other  laborers,  and  go 
on  with  little  or  no  inconvenience.  Accordingly,  what  is 
known  as  the  boycott  has  been  devised,  which  consists  in 
preventing  the  use  or  sale  of  tlie  goods  manufiictured  or 
produced  by  the  employer;  and  is  frequently  enforced  by 
<iausing  a  strike  among  the  employes  of  those  who  use  or 
buy  his  goods.  This  carries  the  matter  a  step  farther;  and 
is  a  naked  interference  with  the  personal  rights  of  the 
employers,  without  the  shadow  of  an  excuse  on  the  part 
of  the  strikers,  except  that  the  end  justifies  the  means.  This,, 
in  so  fiir  as  those  concerned  may  be  considered  as  conspiring 
together,  is  open  to  the  animadversion  of  the  law.     Such  acts- 
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are  not,  as  was  very  forcibly  said  by  Justice  Reach  of  New 
York,  in  a  recent  case,  as  yet  unreported,  **  indicative  ci 
strife  between  capital  and  labor,  but  of  one  between  order  auid 
disorder,  or  between  ri|;ht  and  wrong.  They  impair  am) 
seriously  aflcct  the  constitutional  privilege  to  pursue  lawful 
business  >%*ithout  hindrance  or  molestation,  and  that  pri\'ile(;e 
must  be  fully  protected  and  firmly  upheld." 

Finally,  there  is  another  form  of  strike  that  has  noC  yet  had 
time  to  reach  a  complete  development  and  show  its  full 
possibilities;  but  fortunately  for  the  welfiire  of  the  nation, 
it  probably  never  will  until  the  insane  portion  of  the  popula- 
tion outnumbers  the  sane.  This  is  the  so-called  *'s>-mpa- 
thetic  "  strike,  which  aiipcars  to  consist  in  a  cessation  of  work» 
for  no  other  reason  than  that  thereby  the  interests  of  the 
people  at  large  may  be  so  imperilled  that  they  will  rise  on 
their  dignity  and  compel  some  entployer.  between  whom  amd 
his  employes  a  diflerence  exists,  to  accede  to  the  demands  of 
the  latter.  It  supposes  no  grievance  on  the  part  of  the 
striker,  no  dispute  between  him  and  his  employer;  but  is 
utterly  causeless  and  irrational  It  is  difficult  to  bring  it 
within  the  purview  of  the  law,  as  it  is  so  senseless  a  proceed- 
ing as  to  have  never  entered  the  mind  of  legislator  or  judge 
until  the  labor  leaders  sprung  it  upon  their  attention;  but  its 
instigators,  if  not  the  strikers  themselves,  are  guilty  of  criminal 
cofv^iacy. 

The  recent  Chicago  strike  passed  through  all  these  stages, 
and  its  history  shows  very  cleariy  their  nature  and  operstKNi. 
It  began  with  a  strike  pure*  and  simple.  Some  employes  oT 
the  Pullman  Car  CooqKiny  were  not  satisfied  with  their  wages, 
and  stopped  work.  Then,  in  order  to  render  that  strike 
suooessful,  the  leaders  of  the  American  Railway  Union 
endeavored  to  prevent  the  use  of  Pullman  cars,  by  ordering 
its  meaibefs  to  strike  on  all  roads  using  them.  That  was  a 
boycott  Then,  that  not  having  the  desired  effect,  the  mem- 
ben  of  the  union  on  roads  not  using  Pullman  cats  were 
Offdeied  to  strike.  That  was  a  sympathetic  strike.  Then 
all  the  bbof  unions  in  Chicago  were  ordered  to  strike,  under 
the  silly  impression  that  the  people  woukl  be  so  injured 
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thereby  that  they  w-ould  demand  a  settlement  of  all  thcie 
other  strikes.  That  was  a  sympathetic  strike  in  the  second 
dc;;rec  of  antt-climax,  in  puqiose  and  results.  And  then,  in 
one  last  pyrutcchnic  fizxlc,  it  was  attempteil  to  order  a  general 
Htrike  of  all  labor  unionn  throu];hout  the  country,  which 
would  have  been  the  superlalKx  dq*rce  of  folly  and  wicked- 
ness. But  by  that  time  the  moon  was  past  the  full,  and  Jack 
being  unable  to  fimi  the  priest  all  shaven  and  shorn,  his 
fiastcboard  house  came  tumbling  about  his  can. 

So  much  for  the  general  nature  of  strikes.  It  is  evident 
from  what  has  been  already  said  that  the  striker  exposes 
hiniKcIf,  under  var>'ing  conditions,  to  both  a  civil  and  a  criminal 
liability.  The  civil  liability  »  two4bld:  in  the  first  place,  to 
the  master  for  breach  of  contract;  and  in  the  second  place,  to 
any  third  person  who  may  be  injured  in  person  or  property 
•by  his  refusal  to  perform  that  contract 

For  the  breach  of  contract  he  is  liable  in  damages  to  the 
extent  of  the  injury  directly  due  to  the  breach.  That,  of 
course,  depends  on  the  nature  of  the  contract,  and  the  facts 
of  the  case.  If  the  employer  has  already  broken  his  part  of 
the  contract,  as  by  a  reduction  of  wages,  increase  of  hours,  or 
any  other  change  in  the  terms  of  employment,  the  contract  is 
at  an  end,  and  there  is  no  breach,  and  consequently  no 
dauMges.  But  if  the  breach  is  all  on  the  side  of  the  employe 
the  only  questkxi  is  as  to  the  amount  of  damage.  Here  the 
law  wholly  (ails  to  aflbrd  adequate  relief.  In  a  strike  the 
4lamage  is  due  not  so  much  to  the  mdividual  refusal  to  work, 
as  to  the  concerted  actkm  of  the'strikers.  The  pUce  of  one 
man  could  be  easily  filled;  but  the  places  of  a  whole  body  of 
employes,  eapoctally  if  skilled  workmen,  are  not  so  quickly 
supplied.  In  consequence  of  this,  contnKts  may  be  fbrfoStod, 
and  the  money  already  expended  in  wages  and  the  purchaae 
of  material  lost,  machinery  and  furnaces  rendered  useless,  and 
many  other  kijuries  and  losses  caused.  Yet,  in  such  a  case; 
the  body  of  strikers  cannot  be  held  liable  jointly,  nor  can  ench 
iman  be  held  liable  for  the  damage  due  to  the  actkm  of  all. 
All  for  which  he  can  be  held  responsible  is  for  the  kiss  canscd 
ky  his  refusal  alone.    That,  of  courM^  if  susceptible  of  prooT 
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at  all,  is  very  slight  compared  with  the  actual  damage  sui^ 
Amxl,  and  is  not  worth  the  expense  of  collection  by  suit; 
while  in  many,  if  not  the  great  majority  of  cases,  the  laborers 
could  not  be  forced  to  pay.  even  if  a  judgment  were  recoi-ered 
against  them.  And  even  if  the  damages  recoverable  were  ii» 
some  degree  responsive,  and  the  judgments  available,  the 
multtpltdty  of  suits  rendeied  necessaiy  in  many  cases  would 
be  in  the  highest  degree  oppressive  and  vexatious,  both  to  the 
employer  and  to  the  courts. 

Furthermore,  there  arc  many  items  of  damage  that  it  is 
wholly  impossible  to  estimate,,  arising  from  the  loss  of  pros* 
pective  business  and  profits,  the  injury  dcme  to  third  persons 
who  are  dependent  upon  the  employer  or  his  products,  and 
the  like.  One  very  obvious  instance  is  that,  of  a  strike  of  a 
body  of  workmen  in  a  large  establishment,  the  product  of 
whose  labor  is  necessary  to  keep  others  emplo>*ed,  as  is 
the  case  in  th^  present  strike  at  Fall  RK'er.  When  they 
cease  work,  the  others,  willing  or  unwilling,  are  forced  to 
do  the  same.  If  the  butchers  in  a  packing  establishment 
strike,  as  they  did  in  Chicago  in  July,  all  the  packers,  ship- 
pers, teamsters,  and  so  on,  must  stop  likewise.  And  the 
same  is  true  of  every  large  manufiicturing  establishment  where- 
the  departments  of  labor  are  specialised. 

Even  a  better  instance  of  such  damage  is  aflbrdcd  b>-  a  rail- 
road strike.  In  such  case  the  first  element  of  damage  is  the 
injury  that  the  stoppage  of  work  may  do  to  the  works  and 
apparatus  of  the  company;  then  the  loss  from  perishable 
freight,  and  from  failure  to  deliver  freight  and  passengers  at 
their  destination  m  time,  all  of  which  are  capable  of  calculation. 
But  then  comes  the  loss  on  the  business  which  would  have 
been  done  during  the  time  of  idleness,  which  the  law  cannot 
estimate;  the  loss  to  expecting  passengers  unable  to  travel; 
the  loss  to  shippers  unable  to  send  their  goods;  the  loss  to- 
tradesmcn  nnable  to  secure  needed  merchandise;  the  losses 
consequent  on  the  general  paralysis  of  business  in  the  region 
supplied  by  the  road;  the  loss  to  creditors  unable  to  collect 
debts  on  account  of  the  inability  of  others  to  pay,  due  to  the 
stoppage  of  that  trade;  and  so  on  through  endless  ramifica- 
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tions,  untit  it  is  safe  to  say  that  there  is  not  a  person  in  the 
whole  district  but  suflcrs  los^,  directly  or  mdirectly. 

For  some  of  these  Iomcs  there  are  remedies;  but  a  dead 
loss  always  fiills  somcfi'hcrc.  The  owner  of  freight  destroyed, 
or  detained  has  his  remedy  against  the  railroad;  but  the  rail- 
road has  no  remedy  except  that  against  the  striker.  The 
railroad  can  recover  damages  for  property  destroyed  from  the 
county  in  many  cases;  but  the  county  has  no  remedy  except 
against  the  striker.  In  every  case  therefore  the  bulk  of  the 
injur)'  suflcrcd  is  without  remedy,  and  the  bw  proves  wholly 
inadequate  to  meet  the  mischief. 

There  would  seem  to  be  no  good  reason  why  in  some  cases, 
at  least,  the  third  person  injured  should  not  have  a  remedy, 
also  theoretical,  Jbut  practically  useless,  against  the  striker,  nol 
for  breach  of  contract,  but  lor  a  tort  committed  in  that  breach, 
b>'  the  misfeasance  or  nonfeasance  of  duty.  It  would  appear 
to  be  as  clearly  an  act  of  negligence  to  leave  perishable  freight 
side-tracked,  as  for  a  servant  to  drive  his  master's  carriage 
carelessly  along  the  street;  and  while  the  master  is  liable  in 
each  case  for  the  tort  of  the  servant,  the  servant  b  liable 
indi\*idually  m  the  latter  case,  and  should  be  so  in  the  former. 
Such  a  liability  is  enforceable  against  a  boyootter,  for  hb 
tortious  inierence  with  the  business  of  the  person  boycotted: 
Steamship  Co.  r.  McKenna,  30  Fed.  Rep.  48;  Moores  v. 
Bricklayers'  Union,  ij'wkly  Law  Bull  48;  Carew  v,  Ruther- 
ford, 106  Mass.  I. 

The  criminal  liability  of  the  striker  is  capable  of  more 
efficient  enforcement.  It  also  has  a  twofold  aspect,  the  one 
grouHng  out  of  the  act  of  striking,  the  other  out  of  the  acts 
done  in  pursuance  of  tlie  strike.  The  latter,  as  a  general 
rule,  forces  itself  much  more  prominently  before  the  public. 

As  has  been  said,  the  theoretical  strike  b  a  harmless  aAir, 
whether  morally  justifiable  or  not,  being  nothing  but  a  cessa- 
tion of  work;  but  practically  it  b  &r  different.  There  b  no 
such  thing  as  a  peaceable  strike.  Snch  a  strike  could  not 
succeed.  Mere  supUieness  on  the  part  of  the  employes  would 
inevitably  result,  sooner  or  bter,  in  their  places  being  filled 
with  new  employes,  and  the  busineis  of  the  employer  bekig 
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4iiocessliiI]y  prosecnted,  while  they  thcmseh-cs  wouM  be 
permanently  thnnra  out  of  work.  Accordmgly,  it  bccomci 
an  absolute  requisite  of  success  that  new  employes  be  ke|lt 
away,  by  tbrce  if  necessary,  and  this,  if  peaceably  done,  is  none 
the  less  a  violation  of  the  right  of  the  employer  to  employ 
whom  he  pleases.  If  done  by  violence,  as  is  usual,  it  is  not 
only  a  violation  of  the  rights  of  the  emplo}'er.  but  of  the 
intending  eni|iloye,  as  n'ell  as  a  violation  of  positive  law, 
resulting  at  times  even  in  murder.  The  proo6  of  this  are 
to  be  seen  in  the  papers  almost  daily.  We  read  €i  wanton 
attacks  made  upon  men  whose  only  oAetice  was  that  they  had 
taken  the  places  of  strikers,  of  dynamite  placed  under  the 
houses  in  «'hich  they  boarded,  of  shots  fired  through  their 
windows,  €i  poison  placed  in  their  food.  Again,  we  read 
of  the  property  of  the  employers  being  destroyed  in  sheer 
malice,  by  fire  or  other  instrument  of  destruction,  of  reckless 
defiance  of  legal  authority,  of  talk  at  least  of  open  rebellion. 
At  times,  as  at  Homestead,  the  rebelUon  is  all  but  a  fiut 
Assault,  riot,  arson,  murder,  treason — this  is  a  pretty  list 
of  oflences  to  compare  with  the  impudent  claim,  made  at 
ever)'  strike,  that  the  strikers  are  acting  only  on  their  l^a! 
rights. 

It  is  no  excuse,  as  has  been  argued  and  refuted  time  and 
again,  to  urge  that  these  crimes  are  committed,  not  b>-  the 
strikers  themselves,  but  by  the  criminal  classes,  who  take  the 
opportunity  of  indulging  thdr  evil  propensities.  This  b  no 
doubt  true  to  some  extent,  but  not  by  any  means  to  the 
extent  claimed,  as  witness  the  Homestead  poisoning  case, 
which  Ib  the  most  noted  example  of  modem  times.  EiTn  if 
it  were  true,  the  strikers  would  not  stand  acquitted  of  blame, 
for  it  is  thdr  action  that  indtes  and  encourages  the  others; 
and  they  stand  rather  in  the  light  of  accessories  than  other- 
wise, as  there  are  but  few  recorded  instances  in  which  they 
have  interfered  to  check  criminal  excesses.  Both  morally 
and  legally,  th^  are  responsible  for  most  of  the  crimes  thus 


The  strike  is  itself  criminal  in  many  cases.    If  it  have  no 
-valid  reason,  but  is  merely  an  attempt  to  coerce  the  emplo>'er 
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to  accede  to  the  demands  of  his  employes  by  leaving  hit 
wnicc  in  a  body,  it  is  an  indictable  conspiracy  at  common 
law,  equally  widi  an  attempt  to  induce  a  workman  to  leave 
his  master's  employ:  R.  v.  Feriguson,  a  Starkie,  489;  R.  v, 
Bykerdike,  I  M.  &  Rob.  179;  R.  v,  DuffiekL  5  Cox  C  C. 
404;  R.  V,  Rowlands,  5  Cox  C  C.  437,  466;  S.  C.  17  Q.  & 
671:  K.v.  Brown,  12  CoxC.  C.  316;  Sute  v,  Glklden,  5$ 
Conn. 46;  S.C,8  Atl.Rep.890;  Sute^. Donaldson, 32. N.J. 
L.  151 ;  Pco.  V,  Fisher,  14  Wend.  9;  State  p.  Stem-art,  59  Vt 
273;  S.  C,  9  Atl.  Rep.  559;  Crump  v.  Com.,  84  Va.  937; 
S.  C,  6  S.  E.  Rep.  62a  Vermont  has  adopted  this  ruk  by 
statute,  R.  L.  Vt.  if  4226,  4227,  but  Pennsylvania  and  New 
Jersey  have  abandoned  it  in  fiivor  of  a  weaker  doctrine,  fay 
permitting  the  use  of  peaceable  persuasion  to  induce  others  to 
quit  service:  Acts  Fa.  1872,  June  14,  P.  L.  1175,  and  i8;6, 
April  20,  P.  L.  45;  Rev.  Sup.  N.  J.  p.  774,  i  30,  wholly 
overlooking  the  fiict  that  in  so  doing  they  deprive  the 
employer  of  his  best  protectkm;  that  it  is  not  the  nuuiner 
of  the  persuaskm,.but  the  pcrsuaskxi  itself,  that  makes  the 
act  criminal;  that  the  wrongfulness  of  the  persuasion  depends 
not  upon  its  nature  between  the  persuader  and  employe,  hot 
upon  its  results  as  afTccting  the  rights  of  the  employer;  and 
that  the  legalizing  of  a  crime  is  a  dangerous  precedent. 

Yet  even  this  criminal  remedy  has  proved  inefficient,  owing, 
as  in  the  case  of  the  dvil  remedy,  to  the  expense  and  diflficulQr 
of  prosecuting  it  fully.  It  would  of  course  be  impossible  to 
prosecute  criminal  actions  at  one  and  the  same  time,  againit 
thousands  of  persons  scattered  over  a  large  territory,  all  of 
whom  are  ready  to  defend  at  any  length,  without  great  cost 
and  harassing  of  the  courts.  The  very  idea  of  punishing  all 
the  offenders  is  therefore  preposterous ;  and  the  punishment 
of  a  select  few  only  tends,  in  many  instances,  to  encourage  the 
rest  by  their  impunity.  Even  if  the  leaders  are  convicted, 
there  are  always  plenty  of  others  willing,  for  the  sake  of  a 
little  brief  authority,  to  emuhrte  their  prowess  and  take  their 
chances.  Add  to  this  the  feet  that  the  union  movement  is  so 
widespread  that  it  is  almost  impossible  to  secure  a  jury  without 
union  sympathies,  and  it  will  be  dear  that  the  criminal  remedy. 
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at  least  as  at  present  existing,  fails,  equally  vnth  the  dvtl,  to 
aflbrd  adequate  protection  and  redress. 

This  state  of  facts  aflbrds  good  ground  for  the  interference 
of  equity;  and  of  late  years  the  tendency  has  been  to  invoke 
nts  assistance.  That  has  been  granted  on  the  grounds  pre* 
viously  mentioned  as  negativing  the  efficiency  of  the  legal 
remedies,  the  inadequacy  of  the  remedy  on  the  contract  or 
tort,  and  the  prevention  of  multiplicity  of  suits :  See  Blindell 
V,  Hagan,  54  Fed.  Rep.  40;  S.  C.  afll,  56  Fed.  Rep.  696. 
So,  where  strikers  enter  the  premises  of  the  employer,  and 
interfere  with  the  men  at  work  there,  their  acts  will  be  enjoined 
as  a  continuing  trespass  and  irreparable  injuiy :  N.  Y.,  L.  E. 
&\V.  R.  R.p.Wenger,  17  Wkly.  Uw  Bull.  306;  Coeur 
D*Alcnc  Co.  V,  Miners*  Union  of  Wardner,  51  Fed.  Rep.  26a 
The  mere  fiict  that  the  act  sought  to  be  enjoined  is  also 
criminal,  will  not  oust  the  jurisdiction  of  equity.  It  is  true 
that  a  crime,  as  such,  will  not  be  enjoined ;  but  the  reason  o^ 
that  is  that  the  court  will  not  suppose  that  a  crime  is  intended^ 
and  therefore  cannot  take  cognizance  of  the  act  until  it  is 
committed ;  but  that  rule  cannot  be  extended  to  a  case  wliere 
the  continuance  or  repetition  of  an  act,  criminal  in  one  respect^ 
leaves  no  reasonable  doubt  as  to  the  intention  to  commit  it» 
such  as  the  maintenance  of  a  public  nuisance,  the  commissioa 
of  a  continuing  treq>ass,  the  keeping  of  an  unlicensed  saloon, 
and  the  like.  The  injunction  in  such  a  case  issues  to  remedy 
the  private  wrong,  not  the  public  offence ;  and  has  nothing  to 
do  with  the  latter.  It  rests  upon  the  principle  that  permits  a 
suit  at  law  to  be  maintained  concurrently  with  a  criminal 
prosecution,  and  represents  the  dvil  remedy  for  the  criminal 
act  It  will  accordingly  lie  in  any  case  where  the  civil  remedy 
would  lie,  when  that  is  inadequate,  and  may  be  either  negative 
or  mandatory,  as  the  circumstances  of  the  case  require;  for 
when  the  sUUtu  quo  would  inflict  irreparable  injury,  a  manda- 
tory injunction  will  issue  to  change  that  status:  Beadel  v. 
Peny,  3  L.  R.  Eq.  465  ;  Whitecar  v,  Michenor,  37  N.J.  Eq. 
6 ;  Broome  v.  N.  Y.  &  N.  J.  Telephone  Co.,  42  N.  J.  Eq.  141 ; 
S.  C,  7  Atl.  Rep.  851.  The  remedy  by  injunction  has  the 
further  advantage  that  it  can  be  enforced  by  summary  process 


<Sl8  THE   LEGAL  SIDE  OP  THE  5TKIKE  0^'ESTION. 

for  contempt :    Lake  Erie  &  W.  R.  R.  Co.  r.  B«ley,  6i  Fed. 
Rep.  495- 

For  some  reason,  probably  political,  this  remedy  does  not 
seem  to  have  buen  invoked  in  the  State  courts  to  any  extent, 
at  least  directly  against  the  sttrikcrs,  though  intcricrcnce  by 
third  |>artics  u*ith  the  business  of  an  employer  by  means  of  the 
boycott  and  knidred  anno^'anccs  has  been  restrained:  Sherry 
V.  Ferkins.  147  Mass.  212;  S.  C,  17  K.  E.  Rep.  307.  It  has 
been  found  more  con\*enaent,  by  the  railroads  at  least,  against 
which  most  large  strikes  are  directed,  to  institute  such  plt>- 
cccdings  in  the  Federal  courts,  under  the  Interstate  Commerce 
Acts,  esiwdally  that  of  July  2,  1B90:  26  U.  S.  Sut.  at  Large, 
c  647,  p.  209.  Since  the  pa.ssage  of  that  act,  every  combi- 
nation in  restraint  of  trade  or  commerce  among  the  several 
States  is  illegal;  and  a  strike  or  a  boycott  can  no  longer  be 
effective,  as  they  necessarily  aflcct  interstate  commerce: 
Waterhouse  v.  Comer,  55  Fed.  Rep.  149.  Any  combination 
of  men  to  secure  or  compel  the  cmp1o}'ment  of  none  but  union 
men  becomes  a  combination  in  restraint  of  interstate  com- 
merce, within  the  meaning  of  the  statute,  when,  in  order  to 
gain  its  ends,  it  seeks  to  enforce,  and  does  enforce,  by  violence 
and  intimidation,  a  discontinuance  of  labor  in  all  departments 
of  business,  including  the  transportation  of  goods  firom  State 
to  State,  and  to  and  from  foreign  nations;  and  an  injunction 
will  be  granted  to  restrain  them  from  so  doing:  U.  S.  v, 
Workingmen's  Amalgamated  Council  of  Neu-  Orleans,  54 
Fed.  Rep.  994. 

This  reasoning  applies  with  more  force  to  the  case  of  a 
common  carrier,  such  as  a  railroad,  tlian  to  any  other;  and 
there  is  hardly  an  instance  in  which  the  Federal  courts  have 
refused  to  grant  the  relief  asked,  their  tendency  being  to 
enlarge  the  remedy  rather  than  curtail  it  The  first  important 
case  was  that  of  the  strike  on  the  Toledo  and  Ann  Arbor 
road  in  1892.  The  Brotherhood  of  Locomothre  Engineers 
had  struck  for  some  reason  of  dissatisfaction,  and  it  was 
attempted  to  nuke  the  strike  effectual  by  boycotting  the  road, 
that  is,  compelling  other  roads  to  refuse  to  receive  and  handle 
its  cars  under  threat  of  extending  the  strike  to  them.    The 
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Ann  Arbor  road  thereupon  filed  a  bill  against  ili  connecting 
lines,  and  their  emplo>-es,  pra}*ing  that  the  latter  might  be 
restrained  firom  refusing  to  handle  its  can,  which  was  accord- 
ingly granted:  Toledo,  A.  A.  &  N.  M.  Ry.  r.  Penna.  Co.t 
54  Fed.  Rep.  746.  The  court  went  a  step  farther,  and.  being 
asked  for  an  injunction  against  Mr.  Arthur,  the  Chief  of  the 
Brotherhood,  to  restrain  him  from  issuing,  promulgating  or 
continuing  in  force  any  order  of  the  Brotherhood  requiring 
any  emplo>-es  of  any  defendant  railroad  company  to  refuse  to 
handle  and  deliver  any  cirs  of  freight  in  course  of  transporta- 
tion  firom  one  State  to  another,  etc.,  but  finding  that  order 
already  issued,  granted  a  mandatoiy  injunction  to  compel  him 
to  rescind  it:  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  r.  Penna.  Co., 
54  Fed.  Rep.  730. 

In  the  Chicago  strike,  however,  a  form  of  injunction,-  based 
<m  this  ground  of  interference  with  interstate  commerce,  was 
adopted  generally  throughout  the  region  affected,  which  has 
become  famous  as  the  "omnibus  injunction.**  Its  essential 
parts  were  as  follows :  '*  Eugene  V.  Debs,  etc.,  and  all  other 
persons  combining  and  conspiring  with  them,  and  all  other 
persons  whomsoever,  are  enjoined  absolutely  to  refrain  from 
interfering  nith  or  stopping  any  of  the  business  of  any  of  the 
railroads  in  Chicago  engaged  as  carriers  of  passeii^-era  and 
freight  between  States,  and  from  interfering  with  mail,  express, 
or  other  trains,  whether  freight  or  passenger,  engaged  in  inter- ' 
state  commerce,  or  destroying  the  property  of  any  of  the 
railroads;  from  entering  their  grounds  for  the  purpose  ci 
stopping  trains  or  interfering  with  property  .  .  .;  from 
•compelling  or  indudng  by  threats,  or  persuasion,  or  violence, 
any  of  the  employes  of  said  roads  to  refuse  or  fell  to  perform 
any  of  thdr  duties  as  emplo)«es  of  such  road  in  connection 
with  interstate  commerce  of  sucti  railroad,  or  the  carrying  o^ 
mail,  passengers,  or  freight,  or  attempting  to  induce  by  threats 
or  intimidation  any  of  the  employes  of  siich  roads  engaged  in 
interstate  business  or  operation  of  mail  trains,  to  leave  the 
service  <if  such  roads,  or  preventing  any  persons  from  entering 
the  service  of  such  roads." 

This  leaves  little  more  to  be  desired  in  its  spedal  province. 
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bcin^,  as  the  clisitrict  attorney  said  it  was  intended  to  be.  a 
veritable  dragnet,  involving  in  its  meshes  all  possible  oflcndcr^ 
against  the  law.     It  has,  howe\'er,  this  Ciult  in  common  with 
all  the  other  remedies  thus  for  mentioned,  that  it  is  rcmedi^^ 
only.     It  does  not  operate  to  prevent  a  strike,  but  to  hindcf 
the  commission  of  illegal  acts  in  furtherance  of  that  strike  • 
and  is,  therefore,  in  so  &r  ineffective  to  cure  the  evil.     But 
one  bold  efiTort  in  that  direction  has  been  made,  which  suC' 
cceded  in  bringing  down  upon  its  author  the  woes  of  a  cofi' 
grcssional  investigation.    Judge  Jenkins,  in  Farmers'  Loan 
and  Trust  Co.  v.  N.  Pac.  Ry.  Co.,  60  Fed.  Rep.  803,  issued  ^ 
remarkable  injunction,  in  eflect  forbidding  the  employes  o^ 
that  road  to  carry  out  a  threat  to  strike  and  leave  its  service* 
The  injunction  restrained  them  *'  from  combining  and  con'* 
spiring  to  quit,  with  or  without  notice,  the  ser\ice  of  sai«l 
receix'ers,  with  the  object  and  intent  of  crippling  the  property^ 
in  their  custody,  or  embarrassing  the  operation  of  said  rail^ 
road,  and  from  so  quitting  the  service  of  the  said  receivers^ 
«*ith  or  ^-ithout  notice,  as  to  cripple  the  property  or  to  pre-^ 
vent  or  hinder  the  operation  of  said  railroad."    This  wa^ 
x'igorously  animadverted  on  from  several  quarters,  and  the 
investigating  committee,  while  very  considerately  exonerating     . 
the  judge  from  all  accusations  of  unfairness  and  abuse  of 
power,  recommended  that  legislation  be  adopted  to  prevent  a 
recurrence  of  such  action,  which  report  was  adopted  by  the 
Judiciaiy  Committee  of  the  House. 

All  the  arguments  against  the  exercise  of  such  a  power  rest 
on  a  lancied  arbitrary  right  of  an  employe  to  work  or  not  for 
whom  he  pleases.  That  right  only  exists  at  birth,  if  ever ; 
for  in  human  sodety  there  is  no  such  thing  as  an  absolute 
unqualified  right  to  anything.  All  rights  are  relative.  A. 
man  has  a  right  to  enjoy  his  personal  liberty/or  his  personal 
property ;  but  if  he  infringes  the  rights  of  his  fellows  in  these 
respects,  his  rights  are  pro  ianto  gone,  and  revive  again  only 
on  the  satisfaction  of  the  demands  made  upon  him  for  that 
violation.  So  in  this  case,  the  right  of  a  man  to  quit  work 
must  of  necessity  be  governed  by  the  nature  of  his  employ- 
ment and  the  rights  of  third  persons.     Granting  that  the 
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i:mplo>-er's  only  right  is  to  recover  for  breach  of  the  contiact, 
it  does  not  follow  tliat  the  rights  of  third  persons  who  have  no 
remedy  are  to  be  recklessly  jeopardized.  Judge  Jenkins  has 
very  forcibly  stated  this  side  of  the  question.  "  One  has  not 
the  right  arbitrarily  to  quit  service  without  regard  to  the 
necessities  of  that  ser\*ice.  His  right  of  abandonment  is 
limited  b>'  the  assumption  of  that  8er>'icc,  and  the  conditions 
and  exigencies  attaching  thereto.  It  would  be  monstrous  if  a 
surgeon,  upon  demand  and  refusal  of  larger  compensation, 
could  lawfully  abandon  an  operation  partially  performed, 
leaWng  his  knife  in  the  bleeding  body  of  his  patient.  It 
would  be  monstrous  if  a  body  of  surgeons,  in  aid  of  such 
demand,  could  lawfully  combine  and  conspire  to  withhold 
their  services.  ...  It  would  be  intolerable  if  counsel 
were  permitted  to  demand  larger  compensation,  and  to  enforce 
his  demand  by  immediate  abandonment  of  his  duty  in  the 
midst  of  a  trial.  It  would  be  monstrous  if  the  bar  of  a  court 
could  combine  and  conspire  in  aid  of  such  extortion  by  one  of 
it<  members,  and  refuse  their  service.  I  take  it  that  in  such 
case,  if  the  judge  of  the  court  had  proper  appreciation  of  the 
duties  and  functions  of  his  office,  that  court,  for  a  time,  would 
be  without  a  bar,  and  the  jail  would  be  filled  with  la>i'>-ers. 
It  cannot  be  conceded  that  an  indi\*idual  has  the  legal  right  to 
abandon  service  whcnei'er  he  may  please.  His  right  to  leaw 
b  dependent  upon  duty,  and  his  duty  is  dictated  and  measured 
by  the  exigency  of  the  situation."    60  Fed.  Rep.,  p.  812. 

This  terse,  vigorous  argument  leaves  little  more  to  be  said. 
It  may  be  added,  howe\*er,  that  conceding  all  that  is  claimed 
on  the  other  side,  the  injunction  granted  by  the  judge  does 
not  violate  any  principle  of  law.  It  may  be  taken  as  true 
that  a  contract  of  service  cannot  be  specifically  enforced,  citbcr 
diirectly  or  indirectly*  though  that  is  an  arbitrary  rule  of 
equit>%  and  could  be  rescinded  at  will:  Stocker  v.  Brockd- 
bank,  3  MacN.  &  G.  250;  Johnson  v.  Railroad,  3  DeG.  M. 
&  G.  914;  Lumley  v,  Wagner,  1  DeG.  M.&  G.604;  but  the 
injunctKMi  granted  by  Judge  Jenkins  did  not  enfofce  service. 
All  that  it  enjoined  was  the  conspiracy  to  quit,  leaving  the 
right  to  quit  as  indivkluals  untoudied.    In  short,  he  simply 
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ibilowcd  out  the  principles  on  which  the  prior  derisions  were* 
founckd  to  their  lo^pcil  conclusion,  and  enjoined  the  illegal, 
injurious  action  threatened,  while  not  in  the  least  interfering 
with  the  legal  rights  of  the  emplo>*cs.  The  precedent  is  an 
admirable  one,  and  if  followed  would  go  far  to  simplify  the 
question  of  strikes.  It  is  to  be  hoped  Congress  will  adopt  it, 
rather  than  the  measures  suggested  by  tlie  report  of  the 
Judiciary  Committee. 

It  is  the  more  to  be  regretted  that  that  body  adopted  such 
a  course,*as  it  is  in  line  with  the  lax  tendency  noticeable  in 
such  matters  of  late  years,  and  which  led  to  the  passing  of 
the  statutes  of  Pena^ylvania  and  New  Jersey  already  dted.  . 
Any  encouragement  of  crime  is  sure  to  bring  about  a  recni- 
descence  of  criminality;  and  this  has  been  true  in  this  case. 
The  Pennsylvania  statutes  wtrt  followed  by  the  Pittsburgh 
riots  of  1877,  the  Reading  strike  and  the  Homestead  strike; 
the  legislation  adopted  by  Congress  after  that  last  outbreak, 
forbidding  the  movement  of  armed  bodies  of  men  from  one 
state  to  another,  was  followed  by  the  New  Vork  strike  and 
the  coal  strike  in  the  bituminous  coad  regions;  while  the  report 
of  the  Judidaiy  Committee  on  the  Jenkins  injunctkMi  was 
foltowed  so  closely  by  the  Debs  rebellbn  that  its  heeb  must 
have  suflfiered  considerably.  The  only  eflcct  of  toleratioA  of 
crime  is  to  encourage  it,  and  if  that  is  not  now  dear  with 
respect  to  strike  legislation  it  never  will  be.  The  need  b  of 
lepresstve  legiskuion,  the  moie  stringent  the  better,  something 
that  will  teach  the  hwbreakers  that  they  must  respect  the 
rights  of  others;  and  above  all,  measures  that  will  render  ft 
impossible  for  any  unprincipled,  irreiponsible  demagogue  t«> 
hold  in  His  hands  the  wdfore  of  a  whole  rcgkin. 
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Paftacn  oCa  baaklBg  iim  wlio  m\\  tbdr  inlcftrt  and  witlidnw  1 
the  firm  caanot  by  a  mere  pabMcalioa  of  notice  of  midi  withdrawal  in  ^ 
ncwipaper,  relieve  themadvea  from  liabOity  for  mbaequent  depoeila  tf^ 
one  whowaaaregvlardepoailorlbrmaajjcanpriortoanchwitlidfawat « 
bat  a  partner  who  gave  actnal  penoaal  nodoe  to  anch  depoeitor  of  h^^ 
withdrawal,  within  three  month*  thereafter,  ia  not  liable  for  anch  i 


Necessity  por  Notice  upon  the  Dissolution  of  a  pARr^ 

NERSHIP. 

When  a  number  of  persons  join  themselves  together  for  th^ 
purpoee  of  carrying  on  any  business  or  undertaking  any  kincf 
of  enterprise,  each  one  thereby  cfclcgates  to  the  other  ar^ 
authority,  express  or  implied,  to  bind  the  members  con^Mjsin^ 
the  partnership  by  an  act  or  contract  coming  within  the  scop^ 
of  tiic  business  for  which  the  firm  might  be  formed.    Instanced 
sometimes,  if  not  frequently,  occur  where  the  authority  of  on^ 
member  of  a  firm  to  bind  the  others  will  continue  after  the 
actual  dissolution  of  the  firm  as  between  the  parties  thero-^ 
selves.    Rut  as  to  third  persons  and  those  dealing  with  the 
firm  as  creditors,  the  same  continues  to  exist  for  all  purposes 
until  notice  of  the  dissolution,  actual  or  constructive,  as  the 
case  may  requlrci  b  given  thereof.     This  wholesome  rule 
of  the  law  is  founded  on  the  soundest  reason,  and  fortified 
by  simple  and  natural  justice.    It  Ib  akin  to  the  rule  that 
holds  the  master  liable  lor  goods  purchased  fay  his  servant 

*  Repotted  in  s8  AIL  Rap.  SS& 


DISSOLUTION  OF  A   PARTNERSHIP.  625 

whom  he  sends  to  make  purchases  in  the  master's  iiame» 
and  where  the  servant,  though  his  authority  to  make  the 
purchaMS  be  withdrawn  by  the  master,  contii\Mes  to  buy 
of  the  dealer  as  before,  the  master  not  notifying  the  dealer 
that  the  servant's  authority  to  buy  goods  on  his  credit  is  at  an 
end.  In  short,  the  authority  of  the  servant  in  the  c>'e  of  the 
law  U  presumed  to  continue  until  notice  to  the  contfar>*  is 
given  by  the  master.  The  rule  b  likewise  grounded  on  the 
dcictrine  of  equitable  csto|)|ic!,  as  "where  one  party  has  b>*  his 
ruiircsicntations  or  his  conduct,  induccti  the  other  p9rty  to  a 
tninsaction  to  give  him  an  advantage  which  it  woukl  be 
agiiinst  c<|uity  ami  g«NHl  conscience  Air  him  to  assert,  he  wcHikl 
nut  in  a  court  of  justice  Ih.*  iHrniiittcd  to  avail  hiiivicif  of  that 
atlvaittage."  The  servant  is  the  agent  of  the  fiiaster  to  buy 
goods  on  his  erodit  Good  (aith  and  fair  dealing  require  the 
master  to  notify  his  dealer  when  that  rckition  b  ended.  And 
so  one  partner  is  the  agent  of  the  others  to  bind  them  in  all 
legitimate  firm  tnmsactwns;  and  when  that  authority  is  ended 
by  the  private  agreement  of  the  partners  themselves,  creditors 
of  the  firm  and  the  public  generally  have  a  right  to  expect 
that  the  proper  notice  of  the  dissolutkxi  will  be  given  and  rely^ 
on  th»  with  assurance.  Any  other  rule  would  open  wide  the 
flood-gates  of  fraud  and  ladlitate  all  sorts  of  dbhonest}*  and 


There  are  two  lands  of  notice  usually  given  when  a  firm 
retires  from  business  and  is  succeeded  by  another,  or  is. 
dissolved  by  the  withdrawal  of  one  or  more  of  its  members. 
To  the  public  in  general,  it  is  usually  sufficient  to  relieve  the 
retiring  member  from  liability  for  debts  contracted  in  the  name 
of  the  firm  by  the  remaining  partner  or  partners  if  notioe  of 
the  disBolutkm  be  published  iii  some  newspaper  in  the  town,, 
vidnity  or  county  where  the  business  was  carried  on:  Graves 
V.  Gilbert,  7  G»w.  704;  Lansing  v.  Gaine,  2  Johns.  304;. 
Ketchum  v,  Oark,  6  Johns.  144;  Wilkinson  v.  Bank  of  Fa... 
4  Whart.  (Pk.)  483;  Rdlly  v.  Smith,  16  La.  An.  31 ;  Whcelock. 
9.  McGovem,  38  Iowa,  533;  Simonds  v.  Stroi^,  34  Vt.  642;: 
Mifechum  v.  Bank  of  Ky.,  9  Dana,  166;  Kennedy  v.  Bohannon^ 
1 1  B.  Moo.  (Ky.)  118;  Graves  v,  Heny,  6  Cow.  701;  Austin. 
40 
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f*.  Holland,  57  N.  Y.  571 ;  Amidown  v.  Os^rood,  24  Vt.  278; 
IU>-ncs  V,  Oiitcr,  12  Hcistk.  (Tcnn.)  7;  Hri.Htol  v.  Spraguc, 

8  Wciid.  423:  John.ion  r.  Token,  3  Cal.  343;  Mc>*cr  v.  Khron, 
1 14  III.  574 :  Moltnc  Wagon  Co.  v,  Rummd.  1 2  Fed.  Rq>.  6$8. 
()n  the  other  hand,  all  who  ha^n:  had  dealings  with  the  finn 
{Mrior  to  the  di«iolutton  are  entitled  to  actual  notice:  McLemone 
f.  Rankin  Mfg.  Co.,  8  So.  Rep.  84$;  Clement  v.  Clement, 

09  Wis.  599;  Morrill  r.  Bissell.  58  N.  W.  Rep.  324;  Hall  v. 
Heck,  92  Mich.  458;  Moline  Wagon  Co.  v.  Rummel,  12  Fed. 
Rep.  658:  'Me>'cr  r.  Khron,  114  III.  $74;  Shamburg  9. 
Abbott,  1 12  I^L  6;  CogsneU  r.  Davis,  65  Wis.  191 ;  Gilchrist 
r.  Brand,  58  Wis.  184;  Elktngton  v.  Booth,  143  Mass.  479; 
Potts  V,  Tayk>r,  140  Pa.  601 ;  Specr  v.  Binhop,  24  Ohio,  598; 
Wilkinson  V.  Bank  of  Pa.,  4  Whait.  (P^.)  482;  Rdlly  v. 
Smith,  16  La.  An.  31;  Stmonds  ir.  Strong,  24  Vt  642; 
Mitchum  v.  Bank  of  Ky.,  9  Dana  (Ky.),  166;  Kennedy  v. 
Bohannon,  11  B.  Mon.  (Ky.)  118;  Marsh,  Denman  &  Co.  9. 
Dosson,  19  La.  An.  9;  Pope  &  West  v.  Rislcy,  23  Mo.  185; 
Lyon  V,  Johnson,  28  Conn.  1;  Merrett  tr.Williams,  17  Kan.  287; 
Stewart  v,  Sonncbam,  49  Ala.  178;  Zollar  v.  Jarvin,  47  N.  H. 
324;  Graves  v,  Meny,  6  Cowen  (N.  Y.),  701;  Clapp  r. 
Rogers,  12  N.  Y.  283;  Conro  v.  Port  Henry  Iron  Co., 
12  Barb.  27;  Wardwell  v.  Haight,  2  Baib.  549;  Vernon  9. 
Kfanhattan  Co.,  22  Wend.  183;  iVcntiss  v.  Sinclair,  s  Vt  149; 
Adam  v,  Holtgrove,  85  III.  470;  Dickinson  v,  Dickinson, 
25  Gratt.  321;  Austin  v.  Holland,  57  N.  Y.  571;  Nott  v, 
Douming,  6  La.  680;  Haynes  v.  Carter,  12  Heisk.  (Tcnn.)  7; 
Johnson  tr.Tolten,  3  Cal.  343 ;  Brown  v.  Foster,  19  S.  E.  Rep. 
299;  Robinson  v.  Floyd,  28  Atl.  Rep.  238;  Rosenbaum  v, 
Horton,  57  N.  W.  Rep.  609;  Bristol  v,  Sprague,  8  Wend.  423. 

The  retiring  partner  is  charged  with  notice  of  the  fret  that 
the  remaining  partners  can  bfaid  him  by  contracts  made  in  the 
name  of  the  old  firm,  and  it »  his  duty  under  the  law  to  dili- 
gently search  out  all  the  old  customers  of  the  firm  at  his  peril* 
and  to  see  that  they  have  actual  notice  of  the  dissolution : 
Amidown  v.  Osgood,  24  Vt.  278.  And  this  is  necessary 
whether  the  name  of  the  retiring  partner  appear  in  the  style  of 
the  firm  or  not:  McLemore  v.  Rankin  M^.  Co^  68  Miss.  196. 
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The  Supreme  Court  of  Louisiana  lays  down  the  recognised 
rule  vcr>*  correctly  as  follows :  *'  The  general  rule  of  law  is 
that,  as  to  persons  who  have  not  dealt  with  the  firm,  notice  in 
a  public  newspaper  of  the  city  or  county  where  the  partner- 
ship business  is  carried  on  will  be  sufficient;  but  as  to  persons 
who  have  been  prei'iously  in  the  habit  of  dealing  with  the  firm 
it  b  requisite  that  actual  notice  should  be  brought  home  to 
the  creditor,  or,  at  least,  that  the  credit  should  be  given  under 
ctrcumstanoes  from  which  actual  notice  may  be  inferred:" 
Reilly  r.  Smith,  i6  La.  An.  31. 

It  may  be  necessary  to  inquire  sometimes  what  is  sufficient 
notice.  The  case  of  Ha>'nes  v.  Outer,  12  Hebk.  7  was  an 
action  to  charge  one  W.  L.  Carter,  Sr.,  with  a  debt  contracted 
in  the  name  of  a  firm  of  which  he  had  been  a  member,  and 
which  was  made  after  his  withdrawal  The  creditors  seeking 
to  charge  him  had  been  previous  dealers  with  the  firm* 
the  style  of  which  was  Carter  &  Upton.  In  the  courw 
of  events,  the  senior  Carter,  who  seems  to  have  been  the 
responsible  member  of  the  firm,  withdrew  and  was  succeeded 
by  his  son,  W.  L.  Carter,  Jr.  The  style  of  the  firm  was  not 
changed.  The  dissolution  was  advertised  in  a  local  news- 
paper, a  copy  of  which,  containing  the  notice  marked  in  red 
ink,  was  sent  to  the  creditors  Dy  Carter,  Jr.  It  was  sho«-n 
that  this  notice  was  not  received,  and  It  was  held  that  Carter, 
Sr.,  was  liable.  It  was  held,  further,  that  the  sending  of  the 
paper  iras  evidence  tending  to  show  notice,  but  was  not,  of 
Itself^suffident  when  it  was  shown  that  it  was  not  received. 
It  was  also  heM  that  the  sending  a  notice  of  dissolutkm 
properly  directed  would  raise  a  presumption  of  notice,  as 
letters  sent  by  post  are  presumed  to  reach  their  destination ; 
but  that  is  a  presumption  of  fiict  only,  and  not  of  bw,  and 
might  be  repelled  by  proot  Nor  is  it  notice  to  a  previous 
dealer  that  he  take  the  paper  in  which  the  notice  b  contained 
unless  he  see  it,  or  actual  knowledge  of  it  be  broi^ht  home  to 
him :  Lyon  v.  Johnson,  28  Cona  1.  The  bw  does  not  require 
that  every  notice  or  advertisemait  contained  hi  a  newspaper  be 
read;  and  even  if  a  creditor  take  a  paper  in  which  a  notice  of 
4liflsolution  b  contained,  and  actually  receive  the  vciy  number 
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containing  the  ssanc,  this  will  not  be  notice.  It  is  proliable, 
and  pcrha|M  nothing  m  more  common,  than  for  pontons  to- 
take  ncw8pa|Kni  without  reading  c\'cr>*  advcrtiscnivnt  they 
contain,  and  it  would  be  going  cntin*ly  bc>'ond  the  pale  of 
reason  to  visit  a  person  with  tlie  knowledge  of  the  contcnt<(  of 
all  notices  contained  in  a  paper  from  ilay  to  day :  Wilkinsion 
r.  amk  of  P^.,  4  Whart  (Pa.)  482;  Austin  v.  Holland, 
69  N.  Y.  571 ;  Rdlly  v.  Smith.  t6  I^-l  An.  31 ;  Meyer  v. 
Khron,  1 14  III.  $74.  And  a  letter  stating  the  duwolution, 
which  was  not  returned  from  the  ckad  krtter  ofTicc,  though 
pr«i|ierly  maikil  and  dircctcti,  is  not  suffident  notice  without 
other  cvicknce  of  its  it.*cct|it.  I'lie  rule  that  letters  |>ni|icrly 
addressed  and  mailed  arc  evi«k*iK*e  (if  mvtice  is  restricted  to 
ccHnmerciid  |Ni|ief,  ami  ckK*s  ntH  ii|i|>ly  in  case  of  the  dissolu- 
ticm  of  a  |Kirtnershiii :  Kenney  f.  Alu*ater,  27  I'd.  St.  34. 

It  is  not  necessary,  Itowcver,  tliat  the  creditor  have  actual 
notice  of  the  dissolution  of  a  co|]arttKrship.  He  may  have  a 
knowledge  of  such  facts  and  circumstances  as  arc  inconsistent 
with  anything  fcss  than  notice.  Or,  if  we  have  tnlbrmation  of 
Cicts,  which  if  diligently  followed  up  with  inquiry,  would  lead 
to  a  knowledge  of  the  Cict  of  dissolution,  he  shall  be  deemed 
in  law  to  have  actual  knowledge  of  it.  He  cannot  be  wilfully 
blind  when  fiicts  that  imply  the  necessary  infbrmatkxi  are 
brought  to  his  knowledge.  The  bw  rcquiret  the  retiring 
partner  to  give  the  necessary  notice;  none  the  lest,  however, 
does  it  require  the  creditor  to  use  proper  diligence  and  the 
means  of  informatkNi  when  he  has  that  means :  Prentiss  v. 
Sinclair,  5  Vt.  149 ;  Pope  v.  Risely,  23  Mo.  185 ;  Stewart  v. 
Sonnebam,  49  Ala.  178 ;  Rimet  v.  Hays,  83  Mo.  200;  John- 
son V.  Token,  3  Cat  343. 

Rut  it  is  not  every  kind  of  information  that  a  creditor  is 
bound  to  pursue  in  order  to  hold  the  retiring  partner ;  for 
instance,  every  one  is  charged  with  knoi^'ledge  of  the  contents 
of  the  public  records  of  the  courts,  the  records  of  deeds  and 
mortgages,  etc.,  but  the  recording  of  a  mortgage  executed  by 
the  remaining  member  of  the  firm  to  the  retiring  partner, 
is  not  notice  to  the  worid  nor  to  the  creditor  that  there  has 
been  a  cfissolutioo,  and  this  though  the  proper^  embraced  ia< 
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the  mortgage  be  goods  like  those  of  the  firm,  and  actual 
knowledge  of  the  existence  of  such  a  mortgage  be  brought 
home  to  the  creditor,  docs  not  charge  him  with  notice,  nor,  as 
matter  of  law,  put  him  upon  inquiry.  The  fact  that  the  credi- 
tor  may  have  had  the  means  of  knowledge  which,,  if  followed 
up  diligently,  would  have  revealed  the  dissolution,  yet  this  h-iU 
not  charge  him  unless  the  drcumstances  were  such  as  to  put  him 
upon  inquiry.  If  any  question  should  arise  involving  the  title 
to  the  property  mortgaged,  the  mortgage  being  properly  regis- 
tered, would  be  constructive  and  conclusive  notice  to  purchasers 
because  it  would  be  their  duty  to  look  to  the  registry  for  con- 
veyances aflccting  the  property.  No  such  duty,  however,  rests 
upon  a  creditor  of  a  firm  to  learn  of  the  dissolution  thereof. 
The  law  does  not  require  that  the '  retirement  of  a  partner 
should  be  matter  of  record  where  deeds  and  mortgages  should 
be  registered,  and  of  course  there  can  be  no  requirement  that 
a  creditor  look  for  a  record  to  ascertain  of  a  dissolution.  It 
must  be  the  duty  of  the  credi{or  to  follow  up  the  knowledge 
that  puts  htm  upon  inquiry  before  he  can  be  charged  with  ^ 
knowledge  of  what  a  due  inquiry  would  lead  up  to :  Zollar  v, 
Jarvin,  47  N.  H.  324. 

If  the  creditor  have  notice  of  the  dissolution,  whether  directly 
firom  the  retiring  partner  or  from  third  persons  or  firom  having 
seen  the  same  advertised,  or  if  he  have  the  information  fit>m 
any  source  or  in  any  mode  whatsoever.  It  is  sufficient  if  he 
have  it.  When  this  b  the  case  all  is  accomplbhed  that  could 
be  effected  by  serving  actual  notice  upon  him,  or  by  the  most 
'  diligent  advertising,  and  thb  is  true,  though  the  retiring  partner 
be  negligent  in  not  giving  not>ce,  yet  the  creditor  cannot  pursue 
him  and  hold  htm  for  the  debts  oT  the  firm  contracted  subse> 
quently  to  the  change :  Dickinson  v.  Dickinson,  25  Graitt,  321; 
Austin  V.  Holland,  69  N.  Y.  371 ;  Laird  v.  Ivens,  45  Tex. 
•622 ;  Holtgrieve  p.  Wintker,  85  111.  472 ;  Young  v.  Tibbcts, 

32  Wis.  79;  Haynes  v.  Carter,  12  Hdsk.  7 ;  Davis  v.  Keys, 

33  N.  V.  94 ;  Johnson  v.  Tolten,  3  Cal.  343.  The  creditor 
liiust  have  this  knowledge  before  he  extends  the  credit  in  order 
to  hold  the  outgoing  member.  If  he  credits  the  firm  bcfora 
leutung  this  and  have  used  due  diygenoe  00  his  part  to  t 
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tain  the  fiict  of  dtssoiution,  though  he  may  afterwards  eome  ta 
a  knowledge  of  the  disiiolutton,  however  eflecthre  and  convinc- 
ing this  knowledge  be,  he  is  still  entitled  to  look  to  the  retiring 
paitner  for  his  debt.  His  right  to  so  hold  him  will  not  depend 
00  the  knowledge  he  may  have  of  the  retirement  at  the  time 
his  debt  fidb  due  or  at  the  time  he  brings  his  action  thereon, 
but  will  depend  on  his  knowledge  or  ignorance  of  the  disso 
ItttKNi  at  the  time  of  entering  mto  the  contract  and  extending 
the  credit:  Wilkinson  v.  Bank  of  I^  4  Whait.  (I^l)  482.  In 
a  case  where  a  iirm  was  composed  of  three  brothers  named 
Wortendyke,  and  the  style  was  Wortendyke  &  Co^  one  of 
the  brothers  retired  selling  his  interest  to  one  H.  The  firm 
name  was  changed  to  Wortendyke  Bros.  &  Co.  No  notice  oT 
dissolutkm  was  given,  and  it  was  held  that  this  change  in  the 
firm  was  not  sufficient  to  put  creditors  upon  inquiry,  but  that 
they  had  the  right  to  presume  that  all  the  Wortendyke 
Brothers  were  members  until  notice  was  given  to  the  contrary : 
American  Linen  Thread  G>.  r.  Wortendyke,  24  N.  Y.  55a 
But,  doubtless,  if  upon  the  redrement  of  a  partner  the  name  of 
the  firm  so  changes  as  to  be  sufficient  to  put  dealers  upon 
inquiry,  the  case  would  be  diflerent.  For  instance,  if  A  and 
B  dissolve  partnership,  A  selling  out  to  B,  and  the  latter  ibrm* 
ing  a  partnership  with  C,  under  the  style  of  C  &  Co.,  this 
would  certainly  put  a  former  creditor  of  A  and  B  upon  inquiry, 
that  is,  of  oourM,  if  the  subsequent  tnmsaodons  be  in  the  name 
ofC&Ca 

The  rule  requiring  notice  of  dissolution  to  be  given  applies 
not  only  lo  partners  de  faU9  but  €0  namim  as  well.  And2 
where  one  holds  himself  out  to  the  public  or  to  credttors  as  a 
partner,  he  is,  of  course,  bound  for  the  firm  debts  contracted  in 
the  usual  courw  of  business  just  as  though  he  were  a  partner 
to  all  intents  and  puiposes.  And  if  such  ostensible  partner 
withdraws  firom  the  firm  or  ceases  U>  hold  hunself  out  to  the* 
worhl  as  a  partner,  it  is  incumbent  on  him  to  give  notice  of  the 
fact,  just  as  a  partner  dlr/«c^  must  This  rule  »  grounded, 
upon  the  principle  of  estsfipel  which  will  not  alknr  one  to  hokl' 
himself  out  to  the  public  as  a  partner' ina  firm,  and  uponbdng- 
sued  on  debts  contracted  by  the  firm  upon  the  foith  of  his  sol-- 
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vcficy,  say  that  he  was  not  a  partner.  For  the  courts  to  hold 
otherwise  would  bo  to  encourage  dishonesty:  Walrath  v, 
Viley,  2  Bush.  (Ky.)  478;  Riser  v.  James,  36  Kan.  22 1; 
Carmichael  v.  Greer,  55  Ga.  116;  Warren  v.  Ball,  37  111.  76 ; 
Brown  v.  Grant,  39  Minn.  404 ;  Maxwell  v.  Gibbs,  32  Iowa 
32;  Campbell  t^.  *  Hastings,  29  Ark.  512;  Brugman  r.  Mc- 
Guire.  32  Ark.  736  ;  Speer  v.  Bishop,  24  Ohio,  598 ;  Humes 
V.  O'Bryan,  74  Ala.  64. 

It  is  not  necessary  that  the  party  hold  himself  out  as  a 
partner  in  any  particular  manner.  It  may  be  done  by  word, 
act,  or  deed  as  well  as  by  conduct.  In  fiict  if  he  does,  or  omits  to 
do,  any  thing  or  act  which  in  any  w|iy  causes  the  belief  that  he 
b  a  partner,  he  will  not  be  heard  to  say  he  is  not  when  it  is 
sought  to  charge  him  as  such :  Grkel  v,  Croswdl,  36  Minn.  323. 
And  if  a  person  even  suffer  himself  to  be  held  out  as  a  partner, 
he  will  be  liable  unless  he  give  notice. 

This  doctrine  of  estoppel  b  well  illustnted  in  the  case  of 
Riser  v,  James,  sm/ra.  It  seems  that  R.  O.  Riser  &  Co.  were 
a  firm  of  bankers,  the  firm  being  composed  of  Riser  and  one 
Moses  Waters.  The  latter  retired  without  giving  notice 
thereof.  He  was  sued  on  an  faidebtedness  contracted  by  the 
remaining  partner  m  the  name  of  the  firm,  and  sought  to 
screen  lumself  from  liability  under  the  plea  that  there  was  no 
proof  of  any  partnership,  and  thai  no  notice  was  necessary. 
There  had  been  published  in  a  local  newspaper  an  advertise-- 
ment  of  the  bankfaig  firm  in  which  the  name  of  Moses 
appeared  as  one  of  the  partners.  He  had  put  money  into 
the  enterprise,  and  it  was  notoriously  and  generally  known  in 
the  community  that  he  had  been  a  partner  in  the  busmess. 
The  firm  name  was  not  changed.  It  was  also  shown  that  the 
letter-heads  used  by  the  bank  contained  the  names  of  both 
Moses  and  Riser  as  members.  These  letter-heads  were  used 
after  the  dissolutkm.  Riser  even  writing  to  Moses  oo  them. 
These  fiicts  befaig  shown,  it  was  held  sufficient  to  establish  the 
fiict  that  Moses  either  held  himself  out  as  a  partner,  or  suflered 
himself  to  be  so  hekl  out,  and  that  he  should  have  given 
notice.  '  The  usual  mode  of  giving  notice  of  the  dbsolutkNi  of 
a  firm  to  new  customers  is  by  notice  published  in  aooie  new^ 
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containing  tKc  same,  this  will  not  be  notice.  It  is  proliable, 
and  perhaps  nothing  is  more  common,  than  tor  pcnsons  to- 
take  newspaiKrs  without  reading  c\*cr>*  advcrtiscmvut  they 
contain,  and  it  would  be  going  entirely  bc>'ond  the  pale  of 
reason  to  visit  a  person  with  the  knowledge  <»r  the  contcnti  of 
all  notices  contained  in  a  paper  from  day  to  day :  Wilkinson 
t\  aink  of  Pa.,  4  \Vhart  (Pa.)  482;  Austin  v.  Holbuid, 
69  N.  Y.  571 ;  Rdlly  v.  Smith,  16  Ia  An.  31 ;  Mc>xt  p. 
Khron,  1 14  III.  574.  And  a  letter  stittng  the  dissolution, 
which  was  not  returned  from  the  cksad  kttcr  ofTicc,  though 
pnificrly  nMikil  and  directed,  is  not  sufficient  notice  without 
other  cvickiice  of  its  recel|it.  I'lie  rule  that  letters  |mi|ierly 
iiiklressetl  and  mailed  arc  evi«k*iice  (if  notice  is  restrictetl  to 
commercial  |Kt|ier,  and  ckies  not  a|i|>ly  in  case  of  the  dissolu- 
ti«>n  of  a  imrtnership :  Kenney  r.  AlU'ater,  22  1*^-  ^*  H* 

It  is  not  necessary,  however,  tliat  tlie  creditor  have  actual 
notice  of  the  dissolution  of  a  cofiartnership.  He  may  have  a 
knowledge  of  such  facts  and  circumstances  as  arc  inconsistent 
uitli  anything  k»s  than  notice.  Or,  if  we  have  informatkHi  of 
(acts,  which  if  diligently  followed  up  with  inquiry,  would  lead 
to  a  knowledge  of  the  Cict  of  dissolutkMi,  he  shall  be  deemed 
in  law  to  have  actual  knowledge  of  it.  He  cannot  be  wilfully 
blind  when  fiicts  that  imply  the  necessary  mformatkxi  are 
brought  to  hb  knowledge.  The  bw  rcqunet  the  retiring 
partner  to  give  the  necessary  notice;  none  the  lest,  however^ 
does  it  require  the  creditor  to  use  proper  diligence  and  the 
means  of  informatkNi  when  he  has  that  means :  Prentiss  r. 
Sinclair,  5  Vt.  149 ;  Pope  v.  Risely,  33  Mo.  185  ;  Stewart  v. 
Sonnebam,  49  Ala.  178 ;  Rimel  v.  Hays,  83  Mo.  aoo;  John- 
son V.  Tolten,  3  Cal.  343. 

Rut  it  is  not  every  kind  of  information  that  a  creditor  is 
bound  to  pursue  in  order  to  hold  the  retiring  partner ;  for 
instance,  every  one  is  charged  with  knoi^'ledge  of  the  contents 
of  the  public  records  of  the  courts,  the  records  of  deeds  and 
mortgages,  etc.,  but  the  recording  of  a  mortgage  executed  by 
the  remaining  member  of  the  firm  to  the  retiring  partner, 
is  not  notice  to  the  world  nor  to  the  creditor  that  there  has 
been  a  dissolutkNi,  and  this  though  the  proper^  embraced  ia> 
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the  moitgage  be  goods  like  those  of  the  firm,  and  actual 
knowlcd^  of  the  existence  of  such  a  mortgage  be  brought 
home  to  the  crodttor,  docs  not  charge  him  with  notice,  nor,  as 
matter  of  law,  put  him  upon  inquiry.  The  iact  that  the  credi- 
tor  may  have  had  the  means  of  knowledge  which,,  if  followed 
up  diligently,  would  have  revealed  the  dissolution,  yet  this  will 
not  charge  him  unless  the  drcumstances  were  such  as  to  put  him 
upon  inquiry.  If  any  question  should  arise  involving  the  title 
to  the  property  mortgaged,  the  mortgage  being  properly  regis- 
tered, would  be  constructive  and  conclusive  notice  to  purchasers 
because  it  would  be  their  duty  to  look  to  the  registry  for  con- 
veyances aflccttng  the  property.  No  such  duty,  however,  rests 
upon  a  creditor  of  a  firm  to  learn  of  the  dissolution  thereof. 
The  law  does  not  require  that  the '  retirement  of  a  partner 
should  be  matter  of  record  where  deeds  and  mortgages  should 
be  registered,  and  of  course  there  can  be  no  requirement  that 
a  creditor  kx>k  for  a  record  to  ascertain  of  a  dissolution.  It 
must  be  the  duty  of  the  credi{or  to  follow  up  the  kno«'ledge 
that  puts  him  upon  inquiry  before  he  can  be  charged  with  ^ 
knowledge  of  what  a  due  inquiry  would  lead  up  to :  Zollar  v, 
Jarvm,  47  N.  H.  324. 

If  the  creditor  have  notice  of  the  dissolution,  whether  directly 
firom  the  retiring  partner  or  from  third  persons  or  from  having 
seen  the  same  advertised,  or  if  he  have  the  information  fit>m 
any  source  or  in  any  mode  whatsoever.  It  is  sufficient  if  he 
have  it.  When  this  is  the  case  all  is  accomplished  that  could 
be  effected  by  serving  actual  nodce  upon  him,  or  by  the  most 
'  diligent  advertising,  and  this  is  true,  though  the  retiring  partner 
be  negligent  in  not  giving  not'ce,  yet  the  creditor  cannot  pursue 
him  and  hokl  him  for  the  debts  oT  the  firm  contracted  subse> 
quently  to  the  change :  Dickinson  v,  Dickinson,  35  Gratt,  321 ; 
Austin  V.  Holland,  69  N.  Y.  371 ;  Laird  v.  Ivens,  45  Tex. 
63a ;  Hohgrieve  v.  Wintker,  85  III.  472 ;  Young  v.  Tibbct^, 
32  Wis.  79;  Haynes  v.  Carter,  12  Hdsk.  7;  Davis  v.  Keys, 
38  N.  Y.  94 ;  Johnson  v,  Tolten,  3  Cal.  343.  The  creditor 
must  have  this  knowledge  before  he  extends  the  credit  in  order 
to  hokl  the  outgoing  member.  If  he  credits  the  firm  before 
learning  this  and  have  used  due  diligence  00  his  part  to  asoeiy 
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tain  the  fiict  of  dissolution,  though  he  may  aftcnrards  come  to 
a  knowledge  of  the  dissolution,  however  effective  and  convinc- 
ing this  knowledge  be,  he  is  still  entitled  to  look  to  the  retiring 
partner  for  •his  debt.  His  right  to  so  hold  him  will  not  depend 
00  the  knowledge  he  may  have  of  the  retirement  at  the  time 
his  debt  bib  due  or  at  the  time  he  brings  his  action  thereon, 
but  will  depend  on  his  knowledge  or  ignorance  of  the  disso 
lution  at  the  time  of  entering  mto  the  contract  and  extending 
the  credit :  Wilkinson  v.  Bank  of  Pa^  4  Whart  (I^l)  482.  In 
a  case  where  a  firm  was  ccmiposed  of  three  brothers  named 
Wortcndyke,  and  the  style  was  Wortendyke  &  G>^  one  of 
the  brothers  retired  selling  his  interest  to  one  H.  The  firm 
name  was  changed  to  Wortcndyke  Bros.  &  Co.  No  notice  of 
dissolution  was  given,  and  it  was  held  that  this  change  in  the 
firm  was  not  sufficient  to  put  creditors  upon  inquiry,  but  that 
they  had  the  right  to  presume  that  all  the  Wortendyke 
Brothers  were  members  until  notice  was  ghren  to  the  contrary : 
American  Linen  Thread  G>.  v.  Wortendyke,  24  N.  Y.  55a 
But,  doubtless,  if  upon  the  retirement  of  a  partner  the  name  of 
the  firm  so  changes  as  to  be  sufficient  to  put  dealers  upon 
inquiry,  the  case  would  be  diflerent.  For  instance,  if  A  and 
B  dissolve  partnership,  A  selling  out  to  B,  and  the  latter  form- 
ing a  partnerriiip  with  C,  under  the  style  of  C  &  Co.,  this 
would  certainly  put  a  former  creditor  of  A  and  B  upon  inquiry, 
that  is,  of  oourM,  if  the  subsequent  transactfons  be  in  the  name 
ofC&Ca 

The  rule  requiring  notice  of  dissolution  to  be  given  applies 
not  only  to  partners  de  faeio  but  e^  twmime  as  well.  And' 
where  one  hokis  himself  out  to  the  public  or  to  creditors  as  a 
partner,  he  is,  of  course,  bound  for  the  firm  debts  contracted  in 
the  usual  course  of  business  just  as  though  he  were  a  partner 
to  all  intents  and  puiposcs.  And  if  such '  ostensible  partner 
withdraws  from  the  firm  or  ceases  to  hold  himself  out  to  the* 
worM  as  a  partner,  it  is  incumbent  on  him  to  give  notice  of  the 
fiict.  just  as  a  partner  dt  ftd^  must  This  rule  is  grounded 
upon  the  principle  of  estsfipel  which  will  not  allow  one  to  hokl* 
himself  out  to  the  public  as  a  partner  in  a  firm,  and  upon  being- 
sued  on  debts  contracted  by  the  firm  upon  the  foith  of  his  sol> 
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vcficy,  say  that  he  was  not  a  partner.  For  the  courts  to  hokt 
otherwise  u-ould  bo  to  encourage  dishonesty:  Walra^  v. 
Viley,  2  Bush.  (Ky.)  478;  Riser  v,  James,  26  Kan.  221; 
Carmichael  v.  Greer,  55  Ga.  1 16 ;  Warren  v.  Ball,  37  III.  76 ; 
Brown  v.  Grant,  39  Minn.  404 ;  Maxwell  r.  Gibbs,  32  Iowa 
32;  Campbell  9.. Hastings,  29  Ark.  $12;  Brugman  v,  Mc- 
Guire,  32  Ark.  730  ;  Speer  v.  Bishop,  24  Ohio,  598 ;  Humes 
V.  O'Bryan,  74  Ala.  64. 

It  is  not  necessary  that  the  party  hold  himself  out  as  a 
partner  in  any  particular  manner.  It  may  be  done  by  word, 
act,  or  deed  as  well  as  by  conduct.  Infiicttfhedoes,oromitsto 
do,  any  thing  or  act  which  in  any  w|iy  causes  the  belief  that  he 
is  a  partner,  he  will  not  be  heard  to  say  he  is  not  when  it  is 
sought  to  charge  him  as  such :  Grkel  v,  Croswell,  36  Minn.  323. 
And  if  a  person  even  suffer  himself  to  be  held  out  as  a  partner, 
he  will  be  liable  unless  he  give  notice. 

This  doctrine  of  estoppel  is  well  illustrated  in  the  case  of 
Riser  r.  James,  j«r/r».  It  seems  that  R.  O.  Riser  &  G>.  were 
a  firm  of  bankers,  the  firm  being  composed  of  Riser  and  one 
Moses  Waters.  The  latter  retired  without  giving  notice 
thereof  He  was  sued  on  an  indebtedness  contracted  by  the 
remaining  partner  in  the  name  of  the  firm,  and  sought  to 
screen  hhnself  from  liability  under  the  plea  that  there  was  no 
proof  of  any  partnership,  and  that  no  notice  was  necessary. 
There  had  been  published  in  a  local  ncH*spapcr  an  advertise- 
ment of  the  banking  firm  in  which  the  name  of  Moses 
appeared  as  one  of  the  partners.  He  had  put  money  into 
the  enterprise,  and  it  was  notoriously  and  generally  known  in 
the  community  that  he  had  been  a  partner  in  the  business^ 
The  firm  name  was  not  changed.  It  was  also  show  n  that  the 
letter-heads  used  by  the  bank  contained  the  names  of  bodt 
Moses  and  Riser  as  members.  These  letter-heads  were  us«d 
after  the  dissolution.  Riser  even  writing  to  Mo^cs  on  them* 
These  fiicts  being  shown,  it  was  held  suflfident  to  establish  the 
fiict  that  Moses  either  held  himself  out  as  a  partner,  or  sufTcned 
himself  to  be  so  hekl  out,  and  that  he  should  have  gives 
notice.  '  The  usual  mode  of  giving  ootioe  of  the  dia«olutiofi  of 
a  firm  to  new  customers  is  by  notice  published  in  some  metf^ 
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the  Other  hand,  it  will  not  be  a  defense  to  be  availed  of  by  the 
outgoing  partner,  that  the  creditor,  who  extended  indulgence 
to  the  firm,  was  ignorant  of  the  tact  that  such  partner  was^  at 
the  time  of  the  entering  into  of  the  contract,  a  member  of  the 
firm.  The  law  presumes  that  the  dealer  extends  credit  to 
every  member  of  the  firm,  though  he  does  not  really  know 
cvefy  person  composing  it.  This  principle  is  based  on  the 
rule  that  all  who  are  generally  known  by  the  publjc  as 
partners,  and  who,  in  iact,  are  such,  are  liable,  and,  upon 
retiring,  must  give  the  requisite  notice :  Kennedy  v,  BohamMV 
1 1  a  Mon.  (Ky.)  188 ;  Gapp  v,  Rogers,  12  N.  Y.  283.  And 
this  is  the  case,  though  the  party  sought  to  be  charged  be 
really  the  responsible  member  of  the  firm,  and  the  dealer  when 
extending  the  credit  did  not  know  this :  Elkington  p.  Booth, 
143  Mass.  479.  Neither  is  It  any  defense  in  behalf  of  the  retire 
ing  partner  that,  for  any  reason,  he  did  not  have  time  to  give 
the  notice.  He  is  held  to  undeftake  the  partnership  agree- 
ment  with  notice  of  the  exactkms  the  law  makes,  and  these  he 
must  comply  with  at  his  peril,  though  it  may  be  impossMe  to 
do  so  in  some  cases:  Martin  v,  Searles,  28  Conn.  43;  Bristol 
V.  Sprague,  8  Wend.  423. 

But  a  person  who  is  not  a  partner  hi  a  firm,  though  he  hold 
himself  out  to  the  world  as  such,  is  not  liable  on  a  contract 
made  fai  the  name  of  the  firm,  if  the  credit  was  extended 
without  the  knowledge  that  he  held  himself  out  as  a  partner, 
and  in  such  a  case  it  will  not  be  necessary  to  give  notice  of 
dissolution  so  fer  as  such  partner  is  concerned :  Thompson  v. 
First  Nad.  Bank  uf  Toledo,  1 1 1  U.  S.  529.  In  such  cases 
the  doctrine  of  estoppel  does  not  obtain,  as  the  dealer  has  not 
been  misled.  The  law  does  not  presume  that  credit  b 
extended  to  the  nominal  partner  unless  he  be  known  as  sudi. 

It  is  not  suflictent  for  the  retiring  partner  to  give  notice  of 
the  dissolution  to  the  agent  of  the  dealer;  at  least  unless  it 
be  shown  that  the  scope  of  the  agency  be  such  as  to  embrace* 
authority  to  receive  notice.  It  should  in  any  event  be  shown 
that  the  agent  has  general  authority  before  the  principal  can 
be  held  to  his  knowledge  in  the  matter  of  such  notice.  And 
the  burden  of  showing  tlie  authority  of  the  agent  to  receive- 
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the  notice  is  on  the  party  alleging  he  has  that  authority: 
Stewart  r.  Sonncbam,  49  Ala.  178;  Brown  v.  Foster,  19  S.  E. 
Rep.  399.  And  this  is  the  rule  whether  the  creditor  be  an 
old  or  a  new  one:  Id.  And  notice  to  a  director  of  a  corpora- 
tion is  not  sufficient  notice  to  the  corporation  itself.  The 
notice  should  be  given  to  some  principal  or  managing  officer^ 
as  the  cashier  or  president:  Bank  v.  Norton,  i  Hill  (N.  Y.),  $72. 
But  in  case  of  the  necessity  of  giving  notice  to  a  firm  it  is 
not  necessary  to  ghre  notice  to  any  particular  member  of  it» 
nor  is  it  necessary  that  all  have  notice.  If  the  notice  be  given 
to  any  member  it  will  suffice,  and  this  b  true  though  credit 
may  be  extended  to  the  old  firm  by  other  members  who  are 
ignorant  of  the  notice,  and  upon  the  faith  in  the  solvency  of 
the  retiring  member:  Gaar  v.  Huggins,  13  Bush.  (Ky.)  359. 
The  distinction  in  case  of  a  corporation  and  a  firm.  In  the 
latter,  any  one  partner  has  authority  to  bind  all  the  other 
members  in  any  firm  transaction,  and  the  firm  is  consequently 
charged  with  notice  if  it  be  brought  home  to  any  of  the 
members.  But  as  a  corporation  can  only  act  through  its 
board  of  directors  and  officers  regularly  constituted  by  such 
board,  and  to  the  extent  only  of  the  real  or  apparent  authority 
of  such  board  or  officers,  and  a  mere  director  having  no 
authority  to  bind  the  corporation  in  any  manner  whatever, 
cannot,  of  course,  bind  it  with  his  knowledge  of  the  dissolu* 
tk>n  of  a  partnership.  Who  is,  and  who  is  not,  a  dealer  within 
the  sense  and  meaning  of  the  rule,  may  in  some  cases  be  a 
question  of  more  or  less  difficulty.  It  seems  to  be  laid  down 
tiiat  a  single  cash  transaction,  or,  perhaps,  any  number  of 
such  transactions,  will  not  constitute  a  person  a  previous 
dealer  so  as  to  entitle  him  to  actual  notice  of  the  dissolution: 
Merrett  9.  Williams,  17  Kan.  287.  A  previous  dealer  is 
obviously  one  who  has  extended  credit  to  the  firm  before  the 
dissolution;  who  has  had  dealings  such  as  to  build  up  a  credit 
upon  the  faith  of  the  partnership.  Cash  transactions  do  not 
require  that  conservative  and  scrutinising  inquiry  into  the 
standing  and  names  of  the  members  of  a  partnership  that  it 
necessary  and  prudent  in  making  sales  on  a  credit.  In  a 
credit  tnuisactbn,  the  dealer  wants  to  know  whom  he  is. 
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triMttfig;  io  cash  transactions  it  is  not  material,  as  he  ruit^ 
no  risk  in  selling  to  any  one  on  a  cash  basis.  I>oubt]css,th«s 
number  of  credit  tninsactioaH  nccessar>*  to  brini;  a  creditor 
uithin  the  rule  as  a  previous  dealer  Li  not  especially  nutcriaU 
It  is  enough  if  the  creditor  have  extended  credit  on  the  (aitlm 
of  the  firm  and  the  financial  responsibility  of  its  members,  and 
it  has  been  held  that  two  transactions  arc  sufficient  for  alt 
purposes:  Wardwell  r.  Haight,  2  Barb.  549.  And  when  0- 
credit  is  once  raised  on  the  iaith  of  a  copartnership,  the  deale*' 
has  the  right  to  presume  that  the  partnershq>  continues  tl»^ 
same  until  he  has  notice  to  the  contrary:  Id. 

But  one  who  comes  into  the  possession  of  paper  of  a  finsB 
through  a  mere  casual  tnuisaction,  is  not,  in  the  eye  of  th^ 
bw,  a  previous  dealer  and  is  not  entitled  to  actual  nodoe  ^ 
Hutchinson  v.  Bank  of  Tenn.,  8  Hump.  418. 

But  the  rule  is  diflerent  if  he  be  in  the  habit  of  discounting 
the  bilb  of  the  old  firm.  In  cases  of  this  kind  it  is  presumec^ 
that  he  deals  in  the  paper  on  the  strength  of  his  fiuth  in  th^ 
solvency  of  all  the  partners,  and  he  is,  for  all  purposes  o^ 
notice,  a  previous  dealer.  And  a  creditor  who  has  been  ir*^ 
the  habit  of  taking  notes  of  the  firm  in  payment  of  8undi>r 
transactions  is  likewise  entitled  to  actual  notice:  Graves  v.  Gil-' 
bert,  7  G»w.70t.  Again,  wherea  note  made  by  the  firm  hac9 
been  4iscottnted  by  a  bank  for  the  accommodation  of  tb^ 
payee,  and*  repeatedly  renewed,  it  is  necessary  that  actuaS 
notice  be  given,  as  this  would  make  the  bank  a  prevkw^ 
dealer.  But  only  those  who  are  in  the  habit  of  taking  tb^ 
paper  of  the -firm  under  drcumstanoei  where  the  knowledge 
of  the  &ct  on  the  part  of  the  firm  itself  might  be  legally  pre-^ 
sumed  will  be  entitled  to  actual  notice :  Vernon  f^  The  Man-^ 
hatUn  Co.,  23  Wend.  183;  Vernon  ir.  The  Manhattan  Co^ 
17  Id.  537;  Brown  v.  Ckvk,  14  Pk.  469;  Mechanics^ 
Bank  v,  Livmgston,  33  Barb.  458;  Janson  v.  Grimshaw^ 
36  III.  App.  387 ;  Nott  V.  Downing,  6  La.  680;  Clement  v^ 
Qement,  69  Wis.  599. 

When  a  partner  pstires,  his  authority  to  execute  notes  i» 
the  name  of  the  old  firm,  even  for  the  pre-existing  uKkbled^ 
ness  of  the  partnership,  ceases.    But  all  the  partners  will  be 
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liable  on  such  paper  executed  by  any  one  of  them  after  the 
dissolution,  to  old  or  new  dealers,  as  the  case  may  be,  until 
actual  or  constructive  notice,  as  the  circumstances  may  call 
lor,  be  given:  Davis  v.  Willis.  The  power  of  the  remaining 
partners,  after  the  withdrawal  of  a  member,  exist  until  notice 
thereof  be  given  as  required  by  law.  And  this  authori^ 
extends,  not  only  to  making  ordinary  purchases  in  the  name 
of  the  old  Arm,  but  likewise  to  the  executing  and  negotiating 
of  bilb  payable,  and  commercial  paper  generally,  with  the  scope 
of  the  business  for  which  the  partnership  was  formed.  And 
so  far  as  the  public  and  prior  dealers  are  concerned,  the  pait> 
nership  exists,  for  all  purposes,  until  the  necessary  notice  oC 
dissolution  is  given:  Amidown  v,  Osgood,  34  Vt  278. 

As  to  dormant  partners,  however,  a  very  difterent  rule 
obtains.  And  where  a  dormant  partner  is  not  known  to  be 
such  by  the  dealer  when  his  transactions  with  the  firm  are  con- 
summated, it  is  not  incumbent  on  him  to  give  any  notice  on  his 
withdrawal  from  the  firm,  and  his  failure  or  neglect  to  give 
any  kind  of  notice  whatever  will  not  make  him  liable:  Nus- 
shaumer  v,  Becker,  87  111.  281 ;  i  EweFs  Lim'd.  Ptet.  (2d  Anu 
Ed.)  star  p.  213 ;  Rand.  Com.  Paper,  |  427 ;  Wood's  Byks 
on  Bills,  star  p.  51  and  notes;  Id.  p.  106;  Daniel  L^.  Inst 
S^c.  353 ;  Id  Sec.  369  a.  The  foundation  of  the  rule  is,  the 
dormant  partner  is  not  known  either  to  the  creditor  or  to  the 
public  as  such.  He  is  not  intrusted  when  the  firm  is  credited* 
and  in  the  event  he  fiuls  to  give  notice,  the  creditor  can  show 
no  injury  thereby.  The  creditor  would  never  have  presented 
his  bfll  to  this  partner.  He  was  not  credited,  and  he  made  no 
contract ;  because  it  is  fiimiliar  elementary  biw  that  the  .minds 
must  meet  before  a  contract  is  eflfectually  made.  He  does  not 
act  the  role  of  a  partner.  There  is  nothing  to  make  him  such 
in  fiict,  so  far  as  the  outside  world  is  concerned.  So,  where  a 
firm  is  composed  of  two  persons,  one  of  whom  bdomiant,and 
whose  name  does  not  appear  in  the  style  of  the  firm,  and  a 
creditor  takes  a  note  for  the  firm  debt  which  Is  signed  by  both 
die  donnant  and  known  partner,  but  the  relatkNi  of  die  dor- 
mant partner  is  not  disckwd,  he  will  only  occupy  the  1 
to  the  credttor  of  a  surety,  guarantor  or  indorser,  as  die 
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containing  the  same,  this  will  not  be  notice.  It  is  probablct 
an<l  pcrha|M  nothing  m  more  common,  than  for  persons  to- 
take  ncwspaiBcm  without  reading  e\'cr)-  advcrtiscmv'nt  they 
contain,  and  it  would  be  going  cntiivly  bc)*ond  the  pale  of 
reason  to  visit  a  person  with  the  knowledge  of  the  contents  of 
all  notices  contained  in  a  paper  from  day  to  day :  Wilkinson 
r.  ftink  of  Pa.,  4  Whart  (Pa.)  482;  Austin  f.  Holland, 
69  N.  Y.  571 ;  Rdlly  v.  Smith,  16  Ijl  An.  31 ;  Mc>'er  v, 
Khron,  1 14  III.  574.  And  a  letter  st.iUng  the  dissolution, 
which  was  not  retumetl  from  the  tk^id  letter  olTke,  though 
pr«i|ierly  nuikid  and  directeil,  is  not  suflkient  mHice  without 
cither  cvickmcc  of  its  rvcet|it.  Tlie  rule  tluit  letters  pnifierly 
4«klreHseil  and  mailed  arc  eviikiice  tif  n<HH:e  is  restrictetl  to 
commerdal  iKifier,  and  ikies  ncH  a|i|ily  in  case  of  the  dissolu* 
ti<Hi  of  a  iKirtnership :  Kenney  f.  AlUMter,  77  Pa.  St.  34. 

It  is  not  necessary,  lK>wcvcr,  titat  the  cncditor  have  actual 
notice  of  the  dissolution  of  a  copartnership.  He  may  have  a 
knowledge  of  such  facts  and  circumstances  as  arc  inconsistent 
with  anything  k:ss  than  notice.  Or,  if  we  have  inlbrmatkNi  of 
(acts,  which  if  diligently  followed  up  with  inquir>%  would  lead 
to  a  knowkdgc  of  the  fiict  of  dissolution,  he  shall  be  deemed 
in  law  to  have  actual  knowkxige  of  it.  He  cannot  be  wilfolly 
blind  when  fiicts  that  imply  the  necessary  information  are 
brought  to  his  knowledge.  The  bw  requires  the  retiring 
partner  to  give  the  necessary  notice;  none  the  lest,  however, 
does  it  require  the  creditor  to  use  proper  diligence  and  the 
means  of  informatkMi  when  he  has  that  means :  Prentiss  v. 
Sinclair,  5  Vt.  149 ;  Pope  v.  Riwly,  33  Mo.  185  ;  Stewart  v. 
Sonncbam,  49  Ala.  178 ;  Rimel  v.  Hays,  83  Mo.  aoo;  John- 
son V,  Tolten,  3  CaL  343. 

Rut  it  u  not  every  kind  of  information  that  a  creditor  b 
bound  to  pursue  in  order  to  hold  the  retiring  paitncr;  for 
instance,  weey  one  b  charged  with  knowledge  of  the  contents 
of  the  public  records  of  the  courts,  the  records  of  deeds  and 
mortgages,  etc.,  but  the  recording  of  a  mortgage  executed  by 
the  «emaining  member  of  the  firm  to  the  retiring  partner, 
is  not  notice  to  the  world  nor  to  the  creditor  that  there  has 
lieen  a  dissolutkxi,  and  thb  though  the  property  embraced  ia- 
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the  nuMtgage  be  goods  like  those  of  the  firm,  and  actual 
knowledge  of  the  existence  of  such  a  mortgage  be  brought 
lumie  to  the  creditor,  docs  not  charge  htm  with  notice,  nor,  as 
matter  of  law,  put  him  upon  inquiry.  The  £ict  that  the  credi- 
tor may  have  had  the  means  of  knowledge  which,,  if  followed 
up  diligently,  would  have  revealed  the  dissolution,  yet  this  will 
not  charge  him  unless  the  circumstances  were  such  as  to  put  him 
upon  inquiry.  If  any  question  should  arise  involving  the  title 
to  the  property  mortgaged,  the  mortgage  being  properly  regis- 
tered, would  be  constructive  and  conclusive  notice  to  purchasers 
because  it  would  be  their  duty  to  look  to  the  registry  for  con- 
veyances aflccting  the  property.  No  such  duty,  however,  rests 
upon  a  creditor  of  a  firm  to  learn  of  the  dissolution  thereof. 
Tlie  law  does  not  require  that  the '  retirement  of  a  partner 
should  be  matter  of  record  where  deeds  and  mortgages  should 
be  registered,  and  of  course  there  can  be  no  requirement  that 
a  creditor  look  for  a  record  to  ascertain  of  a  dissolution.  It 
must  be  the  duty  of  the  creditor  to  follow  up  the  knowledge 
that  puts  him  upon  inquir)*  before  he  can  be  charged  with  ^ 
knowledge  of  what  a  due  inquiry  would  lead  up  to :  Zollar  v. 
Jarvin,  47  N.  H.  524. 

If  the  creditor  have  notice  of  the  dissolution,  whether  directly 
fipom  the  retiring  partner  or  from  third  persons  or  firom  having 
seen  the  same  advertised,  or  if  he  have  the  information  from 
any  source  or  in  any  mode  whatsoever.  It  is  sufficient  if  he 
have  it.  When  this  is  the  case  all  is  accomplbhed  that  could 
be  effected  by  serving  actual  notice  upon  him,  or  by  the  most 
'  diligent  advertising,  and  this  is  true,  though  the  retiring  partner 
be  negligent  in  not  giving  not'ce,  yet  the  creditor  cannot  pursue 
him  and  hold  him  for  the  debts  of'  the  firm  contracted  subse- 
quently to  the  change :  Dickinson  v,  Dickinson,  25  Gratt,  321 ; 
Austin  9.  Holland,  69  N.  Y.  371 ;  Laird  v.  Ivcns,  45  Tex. 
•633 ;  Holtgrieve  v.  Wintker,  85  III.  472 ;  Young  v.  Tibbcts^ 
32  Wis.  79;  Haynes  r.  Carter,  12  Hdsk.  7;  Davis  v.  Keys, 
38  N.  V.  94 ;  Johnson  v.  Tolten,  3  Cal.  343.  The  creditor 
must  have  this  knowleci^  before  he  extends  the  credit  in  order 
to  hold  the  outgoing  member.  If  he  credits  the  firm  before 
learning  this  and  have  used  due  diligence  on  his  part  to  1 
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tain  the  &ct  of  dissolution,  though  he  may  afterwards  come  to 
a  knowledge  of  the  dissolution,  however  eflecttve  and  convinc* 
in^  this  knowledge  be,  he  is  still  entitled  to  look  to  the  retiring 
partner  for  4iis  debt.  His  right  to  so  hold  him  will  not  depend 
on  the  knowledge  he  may  have  of  the  retirement  at  the  time 
his  debt  &lls  due  or  at  the  time  he  brings  his  action  thereon, 
but  will  depend  on  his  knowledge  or  ignorance  of  the  disso 
lution  at  the  time  of  entering  into  the  contract  and  extending 
the  credit :  Wilkinson  v.  Bank  of  IV,  4  VVhart  (P^)  482.  In 
a  case  where  a  firm  was  composed  of  three  brothers  named 
Wortendyke,  and  the  style  was  Wortendyke  &  Co.,  one  of 
the  brothers  retired  selling  his  interest  to  one  H.  The  lirm 
name  was  changed  to  Wortendyke  Bros.  &  G>.  No  notice  of 
dissolution  was  gwcn,  and  it  was  held  that  this  change  in  the 
firm  was  not  sufficient  to  put  creditors  upon  inquiry,  but  that 
they  had  the  right  to  presume  that  all  the  Wortendyke 
Brothers  were  members  until  notice  was  given  to  the  contraiy : 
American  Linen  Thread  Co.  r.  Wortendyke,  34  N.  Y.  55a 
But,  dottbdess,  if  upon  the  retirement  of  a  partner  the  name  of 
the  firm  so  changes  as  to  be  sufficient  to  put  dealers  upon 
inquiry,  the  case  would  be  diflerent.  For  instance,  if  A  and 
B  dissolve  partnership,  A  selUng  out  to  B,  and  the  latter  form- 
ing a  partnership  with  C»  under  the  style  of  C  &  Co.,  this 
would  certainly  put  a  former  creditor  of  A  and  B  upon  inquiry, 
that  is,  of  course,  if  the  subsequent  transactions  be  in  the  name 
ofC&Co. 

The  rule  tequiring  notice  of  dissolution  to  be  given  applies 
not  only  to  partners  de  fcKi9  but  to  mcmim  as  well.  And! 
where  one  holds  himself  out  to  the  public  or  to  creditors  as  a 
partner,  he  is,  of  course,  bound  for  the  firm  debts  contracted  in 
the  usual  course  of  business  just  as  though  he  were  a  partner 
to  all  intents  and  purposes.  And  if  such '  ostensible  partner 
withdraws  from  the  firm  or  ceases  to  hold  himself  out  to  the* 
workl  as  a  partner,  it  is  Incumbent  on  him  to  give  notice  of  the 
fact,  just  as  a  partner  if/ /sril^  must*  This  rule  is  grounded 
upon  the  principle  of  estoppel  which  will  not  allow  one  to  hold 
himself  out  to  the  public  as  a  partner  in  a  firm»  and  upon  being- 
sued  on  debts  contracted  by  the  firm  upon  the  fiiith  of  his  sol- 
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vcncy,  say  that  he  was  not  a  partner.  For  the  courts  to  hold 
otherwise  would  bo  to  encourage  dishonesty:  VValrath  v. 
Viley,  3  Bush.  (Ky.)  478;  Riser  v,  James,  36  Kan.  221; 
Carmichacl  v.  Greer,  55  Ga.  116 ;  Warren  p.  Ball,  37  III.  76 ; 
Brown  p.  Grant,  39  Minn.  404 ;  Maxwell  v,  Gibbs,  33  Iowa 
33;  Campbell  v.* Hastings,  39  Ark.  512;  Bnigman  v.  Mc* 
Guire,  32  Ark.  739  ;  Speer  v.  Bishop,  24  Ohk>,  598 ;  Humes 
V.  0*Bryan,  74  Ala.  64. 

It  is  not  necessary  that  the  psrty  hold  himself  out  as  a 
partner  in  any  particular  manner.  It  may  be  done  by  word, 
act,  or  deed  as  well  as  by  conduct.  In  fiict  if  he  does,  or  omits  to 
do,  any  thing  or  act  which  in  any  wfiy  causes  the  belief  that  he 
is  a  partner,  he  will  not  be  heard  to  say  he  h  not  when  it  is 
sought  to  charge  him  as  such :  Qrkel  v.  Croswell,  36  Minn.  333. 
And  if  a  person  even  sufler  himself  to  be  held  out  as  a  partner, 
he  will  be  liable  unless  he  give  notice. 

This  doctrine  of  estoppel  is  well  illustrated  in  the  case  of 
Riser  v.  James,  «ar/r».  It  seems  that  R.  O.  Riser  &  Co.  were 
a  firm  of  bankers,  the  firm  being  composed  of  Riser  and  one 
Moses  Waters.  The  Utter  retired  without  giving  notice 
thereof.  He  was  sued  on  an  indebtedness  contracted  by  the 
remaining  partner  in  the  name  of  the  firm,  and  sought  to 
screen  himself  from  liability  under  the  plea  that  there  was  no 
proof  of  any  partnership,  and  that  no  notice  was  neccssaiy. 
There  had  been  published  in  a  bcal  newspaper  an  advertise- 
ment of  the  banking  firm  in  which  the  name  of  Moses 
appeared  as  one  of  the  partners.  He  had  put  money  into 
the  enterprise,  and  it  was  notoriously  and  generally  known  in 
the  community  that  he  had  lieen  a  partner  in  the  business. 
The  firm  name  was  not  changed.  It  was  also  shovrn  that  the 
letter-heads  used  by  the  bank  contained  the  names  of  both 
Moses  and  Riser  as  members.  These  letter-heads  were  used 
after  the  dissolutkm.  Riser  even  writing  to  Moses  on  theou 
These  fiicts  being  shown,  it  was  held  sufficient  to  establish  the 
&ct  that  Moses  either  held  himself  out  as  a  partner,  or  suffered 
himself  to  be  so  hekl  out,  and  that  he  shoukl  have  ghrcn 
notice.  '  The  usual  mode  of  giving  notice  of  the  dissolution  of 
a  firm  to  new  customers  Is  by  notice  published  in  1 
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A  COMMENT  ON  DR.  BANNISTER  8  VIEW  OP  THE  PRENDERGAST  CASE. 

The  most  Striking  feature  of  Dr.  Bannister's  article  on  the 
PrenJergast  Case,  published  in  the  last  number  of  The 
American  Law  Register  and  Review,  is  its  utter  failure  to 
touch  the  vital  point  in  the  case.  That  point,  as  in  every  case 
in  which  insanity  is  set  up  as  a  defence,  was  not  whether  the 
criminal  was  insane,  but  whether  he  was  respoMble.  A  man 
can  be  insane  and  responsible  at  the  same  time.  The  two 
conditions  are  not  interdependent.  It  would  not  necessarily 
UAlow,  then,  that  Prendergast  was  wrongfully  punished,  even 
if  we  admit  the  jury  to  have  made  a  mistake  in  their  finding 
as  to  his  sanity.  But  Dr.  Bannister  should  also  bear  in  mind 
that  the  opinioiis  of  experts  are  by  no  means  conclusive  of 
iact^— no  opinion  can  be;  and  even  if  the  learned  doctors  who 
gravely  pronounced  their  dicta  on  the  hypothetical  question 
put,  were  the  polestars  of  their  profession,  it  does  not  neces- 
sarily fellow  that  the  jury  who  saw  and  listened  to  the 
criminal  were  not,  b^*  very  reason  of  their  lack  of  special 
training,  better  fitted  to  decide  hnpartially.  Overfine  training 
in  any  special  department  b  apt  to  lead  to  results  that  them- 
selves partake  of  the  character  of  a  mild  mania.  A  h^hbred 
pointer  kept  in  the  dty,  away  from  all  opportunities  to  exer- 
dse  his  special  powers,  has  been  known,  when  taken  out  for 
a  walk,  to  point  a  fan  or  a  piece  of  paper;  and  the  same 
tendency  is  unfortuiutely  too  apparent  in  some  modem 
experts. 

Before  the  punishment  of  Prendergast  can  be  justly 
impugned,  then,  these  facts  must  be  established,  i.  That  he 
was  insane,  not  merely  supposed  to  be,  on  the  strength  of 
hereditary  .influence,  physical  condition  and  erratic  action* 
b>'  men  whose  business  it  is  to  ferret  out  such  fiicts.  3.  That, 
supposing  him  to  have  been  insane,  that  insanity  was  of  a 
nature  to,  negathre  his  re^xmstbiUty.  On  this  last  question 
the  law  and  the  doctors  are,  and  pirobably  will  always  be,  at 
war;  but  fortunately  for  the  welfitfe  of  the  country,  the  law 
has  the  upper  hand.  A  SiniCRii 
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agreement  that  they  should  adopt*  rear  and  educate  her,  and 
at  their  death  leave  her  all  the  property  they  might  own,— in 
pursuance  of  which  she  lived  H-ith  them  till  they  died,  taking 
their  name,  and  being  taught  to  consider  them  her  fiither  and 
mother,  and  her  real  parents  her  uncle  and  aunt,— but  the 
adoptive  parents  did  not  devise  to  her  a  certain  piece  of  fcal 
estate,  the  facts  amounted  to  such  a  part  performance  of  the 
agreement  as  would  entitle  her  to  a  decree  giving  her  potscs- 
sion  of  the  land  by  way  of  specific  performance. 

The  G>urt  of  'Gvil  Appeals  of  Texas  has  very  prop^ly 
ruled  that  a  change  in  the  Christian  name  of  a  defendant  is 
not  such  an  amendment  as  will  ghre  him  the  bene* 
fit  of  the  statute  of  limitations :  Middlebrook  v. 
David  Bradley  Mfg.  Ca,  27  S.  W.  Rep.  169 ;  and  the  Supreme 
Court  of  Wisconsin  holds,  in  accordance  with  the  weight  of 
authority  and  principle,  that  when  the  record  in  a  criminal 
case,  through  the  negligence  of  the  clerk,  (ails  to  show  that 
the  defendant  was  present  at  all  times  during  the  trial,  it  may 
be  amended  to  show  such  fects,  on  the  testimony  of  the  clerk 
and  the  sherifl)  after  the  defendant  has  sued  out  a  writ  of  error, 
and  at  a  subsequent  term:  Hofimanv.State,59N.W.Rep.588. 

The  Supreme  Court  of  Minnesota  holds  that  when  all  the 

orders  of  an  award  are  to  be  performed  by  one  par^,  some  of 

SfHiTit«m.    vMch  are  good  and  some  bad,  the  latter  fiict  will 

A««id       not  discharge  the  party  as  to  those  which  are 

good:  Bottck  v.  Bouck,  59  N.  W.  Rep.  $47. 

When  an  insolvent  debtor  executes  a  chattel  mortgage  to 
several  creditors,  with  power  of  sale,  conditioned  that  any 

surplus  over  thdr  claims  shall  be  returned  to  the 

fcr  btMSi  «f  grantor,  such  an  instrument  is  not  to  be  construed 

*'*'''*"  as  a  general  assignment  for  the  benefit  of  creditors, 
ftccordmg  to  the  Court  of  Appeals  of  Colorado:  McCord- 
Bragdon  Co.  p.  Garrison,  37  Pac.  Rep.  31 ;  nor  is  a  trust 
deed,  under  such  circumstances,  as  decided  by  the  Court  of 
Qvil  Appeals  of  Texas:  Collins  v.  Sanger,  27  S.  W.  Rep.  500 ; 
nor,  in  the  opinion  of  the  Supreme  Court  of  Nebraska,  will 
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of  research  itself  the  highest  value,  even  for  lower  schools, 
quite  apart  from  the  value  of  discoveries. 

It  seems  strange  that  so  little  attention  has  been  paid  to  the 
bearing  of  such  considerations  as  these  upon  the  subject  of 
lci.;al  education,  especially  in  view  of  the  fact  that  a  somewhat 
heated  debate  is  in  progress  at  the  present  time  with  respect  to 
the  proper  method  of  law  school  instruction.  The  explanation 
is  probably  to  be  found  in  the  fact  that  the  study  of  law,  in 
this  country,  is  commonly  looked  upon  as  a  department  of 
education  widely  separated  from  all  others — the  law>'er,  u*ith 
characteristic  narrowness,  believing  himself  to  be  there  in 
a  world  of  his  own  creation,  where  no  principles  of  education 
are  recognized  save  those  which  he  himself  evolves.  It  is 
assumed  that  all  problems  which  arise  are  to  be  solved  with 
reference  to  the  consideration  that  the  subject  to  be  taught 
and  learned  is  iaiif,  instead  of  with  reference  to  the  considera- 
tion  that  the  problem  is,  before  all  else,  an  educational  problem. 
It  follows  from  this  that  almost  every  lawyer  with  whom  one 
converses  on  the  subject  of  legal  education  is  ready  to  speak 
ex  cathedra  and,  merely  in  virtue  of  the  circumstance  that  he 
is  a  member  of  the  bar,  to  pronounce  the  most  positive  opin- 
ions upon  the  most  difficult  educational  questions.  In  New 
York  city,  for  example,  where  the  contest  is  fiercest  between 
the  so-called  *'  Cise-System  **  and  the  so<alled  '*  Dwtght 
Method,"  the  school  which  seeks  to  identify  itself  xaiXYi  the 
latter  intrenches  itself  behind  a  publislied  list  of  the  names  of 
members  of  the  New  York  Bar  who  signed  the  petition  for  the 
incorporation  of  the  school — the  inference  being  that  they  took 
this  step  because  of  a  settled  opinion  favorable  to  that  particu- 
lar method  of  instruction.  It  is  indeed  true  that,  considering 
the  efforts  which  must  have  been  made  to  obtain  signatures, 
the  list  IS  more  notable  for  the  names  whkh  it  does  not  than 
for  those  which  it  does  contain ;  and  it  is  also  true  that  some 
of  the  gentlemen  whose  names  appear  on  the  list  attamed  their 
present  conspicuous  positions  for  reasons  other  than  the  pro- 
fundity of  their  legal  learning.  The  point  insisted  on,  how- 
ever, is  this :  that  there  is  among  lawyers  a  tendency  to  decide 
questions  of  this  sort  by  a  mere  count  of  heads  and  to  seek  to 
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than  legal  grounds — such  as  the  impropriety  of  permttttng 
women  to  handle  the  filth  which  is  so  apt  to  defile  a  bwyer^t 
hands  in  certain  classes  of  cases,  and  the  like;  that  in  most  of 
the  states  where  the  right  has  been  refused,  that  refusal  has 
been  followed  by  an  express  grant  from  the  legislature ;  and 
that  the  tendency  of  the  more  recent  cases  has  been  almost 
uniformly  m  &vor  of  the  admission  of  women :  Re  Maiy  Hall» 
50  Conn.  131 ;  S.  C.  21  Am.  L.  Reg.  (N.  S.)  728;  Re  Kil- 
gore.  14  W.  N.  C.  466 ;  S.  C»  17  W.  N.  C  475,  562 ;  Re 
Thomas,  16  Colo.  441 ;  S.  C,  27  Fte.  Rep.  707 ;  Re  Leach 
(Ind.X  34  N.  £.  Rep.  641. 

An  attorney's  lien  for  services  cannot  be  successfully 
asserted  against  money  appropriated  to  the  client  by  act 
of  the  legislature,  while  such  money  b  in  the  custody  or 
•  under  the  control  of  the  state  treasurer,  by  the  dedsion 
of  the  Supreme  Court  of  Nebraska:  State  ex  ni,  Sayre  v, 
Moore,  59  N.  W.  Rep.  755;  and  according  to  the  Supreme 
Court  of  Oregon,  a  district  attorney  Is  entitled  to  but  one  fee, 
where  several  persons  are  jointly  indicted  for  the  same  offenoe» 
and  jointly  tried:  Umon  Ca  v.  Hyde,  37  Pte.  Rep.  76: 


The  Supreme  Court  of  Nebraska  has  bud  down  a  very 
reasonable  role  with  regard  to  membership  in  a  railroad  relief 

^,,,^1,,  association,  in  Burlington  Vol.  Relief  Dept  v. 
AMoctaiiMM  White,  59  N.  W.  Rep.  747,  by  holding  that  when 
the  department,  widi  knowledge  of  the  feet  that  no  formal 
application  for  membership  had  ever  been  made,  caused 
assessments  to  be  deducted  from  a  supposed  member's  pay 
on  the  basis  of  such  membership,  it  was  thereby  estopped 
from  disputing  his  membership.  Of  even  more  importance 
to  the  beneficial  societies  of  which  this  country  b  fiall,  was 
the  dedskNi  of  the  Supreme  Court  of  Errors  of  Connecticut^ 
in  Fawcett  v.  Supreme  Sitting  of  Order  of  Iron  Hall, 
29  Atl.  Rep.  614,  to  the  effect  (i)  that  when  the  certificate 
issued  promises  to  pay  ^1000  in  seven  years,  on  payment 
of  $2.SO  on  each  assessment,  but  is  silent  as  to  the  number 
of  aistismiiiH  to  be  made,  the  society  cannot  he  said  as  a 
of  Imr  to  be  guiky  of  fraud;  and  (2)  that  when  a 
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bencfidai  organiEation  doing  business  In  s«V4 
becomes  in^oU'cnl,  and  a  receiver  of  all  Its  estate  ii 
by  a  court  of  the  state  in  which  it  was  incoi 
receiver  appointed  in  one  of  Ihc  other  states  is 
to  ;>iiy  over  to  him  the  reserve  fund  held  by  it 
in  tlial  state^  though  claimed  by  the  general  ri 
l^encral  distribution  among  certificate  holders,  but  t 
;«houtd  be  retained  for  distribution  in  their  own  sL 
election  of  the  certi^cate  holders  to  treat  the  c 
rei^ctnded  and  demand  a  return  of  the  payment 
The  Court  of  Appeals  of  Maryland  refused  to  aflo 
cbim  made  by  a  general  receisxr  appointed  for 
against  local  receivers,  unless  the  former  could 
their  authority  extended  to  the  local  branches,  an 
property  in  the  hands  of  the  latter  belonged  to  th 
Sitting  and  not  to  the  local  branches:  Wdner  i 
ig  Atl,  Rep.  615.  These  decisions,  however, 
quesdonable  innovations  on  the  general  rule  in  n 
which  is,  as  truly  saJd  by  Hamersley,  J.,  in  his 
opinion  in  the  Connecticut  case,  that  when  a  cor] 
chartered  by  a  single  state,  and  does  a  lawful 
business  in  other  stntes,  through  agencies,  4nd 
insolvent,  its  assets  should  be  gathered  at  the  do 
there  distributed  according  to  the  principles  ofequit 


The  Supreme  Court  of  Nebraska,  following  th 
of  the  Supreme  Court  of  the  United  States  in  N 
Iowa,  ]  3  Sup.  Ct.  Rep.  396^  has  lately 
the  general  ruLe«  that  when  the  middle  < 
is  the  boundary  between  two  estates,  and  the  wa 
mines  the  bank  on  cither  side,  so  that  it  caves  in, 
of  the  land  stands  the  loss,  and  the  middle  of  %ht 
still  the  boundary,  but  that  if  the  stream  makes  itsel 
new  bed  by  cutting  across  a  bend  or  neck,  the  mid 
old  bed  renins  the  boundary,  though  dry:  I 
Stricklett,  59  N.  W.  Rep.  550.  And  the  Suprc 
of  Indiana  has  niled^  that  land  described  as  boun< 
line  of  a  rwlroad  esctcnded  to  the  line  of  rails,  if  ll 
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could  convey  to  fiu-,  and  not  simply  to  the  right  of  way:  Rcid 
V,  Klein,  57  N.  £.  Rep.  967. 

The  constantly  mooted  question  as  to  the  liability  of 
common  carriers  with  connecting  lines  has  been  considerably 
elucidated  by  the  published  decisions  of  the  past 
month.  The  Supreme  G>urt  of  Minnesota  has 
held  that  such  carriers  do  not  become  joint  carriers  by  estab* 
lishing  joint  or  through  tarifls  or  rates,  but  the  one  receiving 
the  goods  becomes  the  agent  of  the  others  to  contract  for 
carriage  over  their  respective  lines:  Wehmann  v.  Minn^ 
St.  P.  &  S.  M.  Ry.  Co..  59  N.  W.  Rep.  546.  The  Court  of 
Gvil  Appeals  of  Texas  has  decided  that  when  connecting 
carriers  are  partners  in  the  transportation  of  freight,  the  initial 
carrier  cannot  by  contract  limit  its  liability  for  injuries  to 
through  freight  to  such  injuries  only  as  occur  on  its  lines: 
Gulf,  C  &  S.  F.  Ry.  Co.  v.  Wilbanks,  27  S.  W.  Rep.  30a; 
and  the  Supreme  Court  of  Michigan  has  taken  the  ground 
that  when  a  shipper  knows  that  his  goods  must  be  delivered 
to  a  connecting  line,  and  agrees  that  after  the  goods  leave  the 
receiving  road  it  shall  be  treated  as  a  forwarder  only,  the 
receiving  road  will  not  be  liable  for  a  conversion  by  the 
connecting  line:  McEacheran  v,  Mich.  Cent  Ry.  Co.. 
59  N.  W.  Rep.  612.  Apropos  of  the  general  subject  of 
liability,  the  Supreme  Court  of  Minnesota  also  held,  in  the 
case  from  that  state  last  dted,  that  a  stipubtion  that  a 
common  carrier  should  be  relieved  from  liability  needs  a 
consideration  to  make  it  binding;  that  the  mere  receipt  of 
goods  and  undertaking  to  carry  them  is  not  such  a  considera- 
tion; and  that  no  abatement  or  concession  in  rales,  when 
forbidden  by  law,  can  form  a  sufficient  consideration:  Weh- 
mann V,  R.  R.,  SMfra,  But  the  Supreme  Court  of  Missouri 
has  ruled  that  a  statute,  which  provides  that  a  common 
carrier  shall  be  liable  for  any  loss  caused  by  its  own 
negligence,  or  that  of  any  connecting  carrier,  docs  not  prohibit 
a  carrier  from  contracting  with  the  shipper  against  liability 
beyond  its  own  line:  McCann  v.  Eddy,  ay  S.  W.  Rqi.  S4i. 

la  the  opinioa  of  tht  Supraaa  Cooit  of  ladtena*  the  boaid 
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of  county  coinroissionera  is  a  corporation,  capable  of  taking 
a  devise  for  the  establishment  of  a  home  for  the 
benefit  of  worthy  homeless  people  and  orphans: 

ComrsL  of  Rush  G>.  v.  Dinwiddie,  37  N^  E.  Rep.  795. 

The  same  court  has  also  ruled  that  in  considering  the  con« 
stitutionality  of  a  statute,  the  court  has  no  right  to  take  mto 
i?inr-ttt»niniti  Consideration  its  justice,  advisability  and  policy: 
uw  State  fx  rd.  Smith  v.  McLellan.  37  N.  £.  Rep. 
799.  The  Supreme  Court  of  New  Hampshire  holds  that,  when 
the  constitution  provides  that  the  house  of  representatives  shall 
be  judge  of  the  returns,  election  and  qualifications  of  its  mem- 
bers, fto  court  b  authorised  to  order  or  advise  the  clerk  as  to 
whose  name  shall  be  pbced  on  the  roll :  Bingham  v.  \cmXi^ 
29  Ad.  Rep.  694 ;  the  Supreme  G>urt  of  Minnesota,  that  a 
statute  which  requires  street  railway  companies  to  protect 
motormen  from  the  weather  by  an  inclosure  for  that  purpose^ 
is  constitutional :  State  v.  Hosktns,  59  N.  W.  Rep.  54$ ;  and 
the  Supreme  Court  of  New  York,  Fifth  Dept.,  that  a  statute 
amending  a  statute  alreaciy  superseded  by  an  amending  statute 
is  valid  when  the  evklent  intention  was  to  amend  the  amenda* 
tory  statute,  and  not  the  amended  statute :  Feo.  v.  Upson,  a9 
N.  Y.  Suppl.  61 5.  With  this  Ust  case  may  be  compared  an 
annotatkm  on  the  eflect  of  an  amending  statute,  in  1  Am.  L. 
Reg.  &  Rev.  (N.  S.),  566-57 1 . 

The  statute  of  frauds  continues  to  receive  its  lull  share  of 
attention.  The  Supreme  Court  of  Nebraska  has  decided  that 
the  verbal  promise  of  A  to  B,  to  indemnify  htm  if 
he  will  become  surety  for  C  for  a  debt  of  the  bitter 
to  D,  is  not  a  promise  on  the  part  of  A  to  answer  for  the  debt 
of  C  within  the  statute :  Minick  v.  Hufi*,  59  N.  W.  Rep.  795 ; 
and  the  Supreme  Court  of  Michigan,  that  a  written  order  to 
insert  an  advertisement  Is  such  a  written  contract  as  to  exclude 
evidence  of  a  contemporaneous  parol  agreement  that  if  the 
advertisement  dkl  not  suit,  it  could  be  discontinued  at  any 
time:  Cohen  v.  J»itk6Moe,  59  N.  W.  Rep.  665.  On  the 
general  subject  of  contracts,  the  AppelhUe  Court  of  Indiana 
has  held,  in  oppoaitk»  to  Davb  v,  Shafer,  50  Fed  Rq».  764^ 
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tliM  a  Contract  of  stib^criptton  which  pro\*idc^  that  the  sub- 
scribers would  [xiy  the  builder  of  a  factor}-  a  certain  amount, 
and  stating  the  amount  r»r  their  res|)cctive  subscriptions  thereto, 
is  several,  not  joint :  Davis  &  Rankin  Mfg.  Co.  r.  Booth.  37 
N.  E.  Rep.  8 1 8.  The  Supreme  Court  of  Michigan  has  decided 
that  an  order  taken  by  the  platntifT's  agent  from  defendant  for 
the  purchase  of  goods  from  the  plaintiflT.  subject  to  plaintiff's 
appro\'al,  was  a  unilateral  contract,  subject  to  countermand 
by  defendant  at  any  time  before  acceptance,  though  the  order 
expressly  stated  that  it  was  not  so  subject;  that  a  letter 
from  defendant  to  plaintiflT,  reciting  that  plaintiflT  had  recei%Td 
an  order  from  defendant  for  an  article,  and  asking  him  to  hold 
it  until  further  notice,  was  a  countermand ;  and  that  mailing  a 
postal  to  defendant  accepting  the  order,  before  receiving  notice 
of  the  countermand,  made  the  contract  complete :  Puck  v. 
Freeze,  59  N.  W.  Rep.  600.  The  Supreme  Court  of  Indiana, 
follon-ing  the  weight  of  authority  and  rejecting  Paducah 
Lumber  Co.  v,  Paducah  Water  Supply  Co.,  89  Ky.  340,  has 
adopted  the  doctrine  that  a  water  company,  that  agrees  to 
suijply  water  to  a  city  to  extinguish  fires,  b  not  liable  to  a 
private  person  whose  property  is  destroyed  in  consequence  of 
its  failure  to  furnish  water,  as  he  is  not  a  party  to  the  contract: 
Fitch  V.  Seymour  Water  Co.,  37  N.  £.  Rep.  982.  The  Su- 
preme Court  of  Wisconsin  has  rcflcated  the  well-settled  rule 
that  a  wife  may  avoid  her  contract,  extorted  by  a  threatened 
criminal  prosecution  of  her  husband,  on  the  ground  of  duress: 
City  Natl.  Bk.  of  Dayton  v.  Kusworm,  59  N.  W.  Rep.  564; 
and  the  Supreme  Court  of  Nebraska  has  ruled  that  the  defence 
of  insanity  may  be  set  up  to  an  action  on  a  contract,  without  re* 
storing  what  the  insane  person  receives  thereunder,  if  its  restora- 
km  iM  sfMe  is  impossible :   Rca  v.  Bishop,  57  N.  W.  Rep.  555. 


The  court  hst  mentioned  has  also  dedded  that  when  the 

•officers  of  a  corporation  are  shown  to  have  abused  their  trust, 

to  the  great  damage  of  the  corporation,  in  the 

interest  of  another  corporation,  of  which  they  were 

and  still  are  managing  oflRcers,  any  stockhokler  of  the  corpora- 

tkm  wronged  may  bring  an  action  in  his  own  name  for  the^ 

4s 
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benefit  of  that  coiporation  againsit  the  other  cotporatian  for 
redreu  of  such  grievances  and  for  an  accounting  between  the 
two  corporations ;  and  may  join  both  corporations  as  delcnd- 
ants:  Fitigerald  v.  Fitzgerald  &  Mallory  Constr.  Co..  59  N. 
W.  Rep.  858.  The  Supreme  Court  of  Michigan  has  come  to 
the  conclusion  thai  when  three  persons  agree  to  build  a  rail- 
road, and  form  a  corporation  for  that  puq>ose,  two  of  them  to 
furnish  the  capital,  the  third  to  have  general  charge  of  the 
construction,  and  the  road  to  be  sold  when  built  and  the  pro* 
ceeds  equally  divided,  the  third  person  could  bind  the  corpora- 
tion for  supplies  used  in  constructing  the  road,  though  not 
acting  by  any  corporate  authority:  Mich.  Slate  Co.  v.  Iron 
Range  &  H .  E  Ry .  Co.,  59  N.  W.  Rep.  64/^ ;  and  that  an  injunc- 
tion should  not  issue  at  the  suit  of  a  receiver  to  enjoin  a  creditor^ 
who  has  gamuhed  certain  funds  of  the  debtor  corporation, 
from  proceeding  with  his  suit,  as  he  has  a  right  to  be  heard  in 
such  proceedings  as  to  his  right  to  the  funds  garnished :  Bald- 
win XK  Hosmer,  59  N.  \V.  Rep.  669.  On  appeal  from  an  order 
appointing  a  receiver,  the  Supreme  Court  of  Washington  doer 
not  coiMider  itself  limited  to  the  jurisdiction  of  the  appointing 
court,  but  will  determine  whether  the  order  appealed  lirom 
was  authorized  by  the  law  and  the  lacts :  Roberts  v.  Wash. 
Natl.  Bk.,  37  Pac  Rep.  26.  According  to  the  Suprcfne  Court 
of  California,  an  indictment  of  an  oAicer  of  a  corporation  for 
making  false  entries,  if  it  set  out  the  entries  in  hate  verba,  and 
allege  them  to  be  fiilse,  need  not  state  wherein  they  were  false : 
Peo.  V,  Leonard,  37  Fiac.  Rep.  222 ;  and  the  Supreme  Court 
of  Tescas  has  decided  that  a  private  corporation  may  be  sued 
for  causing  death,  under  a  statute  which  provides  that  an 
actKMi  for  damages  may  be  brought  "when  the  death  of 
any  person  is  caused  by  the  wrongful  act,  negligence,  unskill- 
fulness,  or  default  of  another*':  Fleming  v.  Texas  Loan 
Agenqr,  27  S.  W.  Rep.  126. 


The  Supreme  Court  of  Indiana  holds  to  the  doctrine  that 
a  deed  to  the  "hein"  of  a  Uving  person  is  void  for  uncer* 
tainty   as    to    grantees:     Booker   r.    Tarwater^ 
37  N.  E.  Rep.  979;    but  the  Court  of  Gvil 
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Appeals  of  Texas  thinks  that  a  deed  of  so  many  acres  of 
land  out  of  a  tract  described  is  not  void  for  uncertainty,  but 
conve>'s  a  proportionate  undivided  interest:  Unnarti  v, 
McCulloch,  27  S.  W.  Rep.  279.  In  the  opinion  of  the 
Supreme  Court  of  Pennsylvania*  when  the  grantor  permitt 
the  use  of  the  land  for  eleven  years  in  breach  of  a  condttion^ 
with  knowledge  of  that  fact,  equity  should  not  permit  a 
IbHciture:  Lehigh  Coal  &  Nav.  Co.fr.  Early,  29  AtL  Rep.  736. 
And  the  Court  of  Appeals  of  Maryland  has  ruled  that  when 
a  deed  reserves  a  road  through  the  land  conveyed,  in  order 
io  enable  the  grantor  to  reach  a  highway  from  other  lands 
owned  by  him,  the  presumption  is,  in  the  absence  of  a  clear 
indication  in  the  deed  to  the  contrary,  that  he  reserves  only 
the  use  of  the  road,  and  not  the  fee  therein:  The  Redemp- 
torist  V.  Wenig,  29  Atl.  Rep.  667. 

•The  Supreme  Court  of  New  York,  Fifth  Dcpt.,  has  btely 
decided  that  when  a  contractor,  who  is  erecting  a  house* 
refuses  to  allow  the  owner  to  enter,  during  the 
process  of  construction,  for  the  purpose  of  in- 
specting it  while  the  work  is  in  progress,  ejectment  will  lie: 
Smith  V.  Revels,  29  N.  Y.  Suppl.  658. 

According  to  the  Supreipe  Court  of  Kansas,  when  the 
certificate  of  nomination,  in  due  form,  b  presented  to  the 
county  clerk  in  time  for  filing,  a  iailiire  on  his 
part  to  mark  it  filed,  and  the  toss  of  it  through 
his  negligence,  will  not  affect  the  validity  of  the  nominatkNi: 
Rathbum  v.  Hamilton,  37  Pac  Rep.  20;  and  the  same  court 
has  very  justly  decided  that  when  all  the  voters  of  a  township 
used  tinted  sample  ballots  by  mistake,  the  offidaS  ballots  bang 
all  returned  unused,  and  the  election  was  regular  in  all  other 
respects,  the  ballots  were  properly  counted:  Boyd  v.  Mills* 
37  Pac.  Rep.  16.  The  number  of  votes  cast  at  an  election, 
however,  as  has  been  ruled  by  the  Supreme  Court  of 
Nebraska,  is  not  conclusive  of  the  number  of  qualified  voters 
in  the  district:  Fullerton  v.  Sch.  Dist.,  59  N.  W.  Rep.  896. 

The  Supreme  Court  of  Rhode  Island  holds  that  when  a. 
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jHT^^n  purclia^^  a  lot  in  ^  plititcd  nd  Jit  ton  to  a  dt 
KtiiiiipM  aojuircH  a  |>ri\';iU'  ri^^ht  of  way  over  the  i( 
ii^mMn  thcfcnf ;  Jint!  the  fitct  tlial  such  a  ,Hin.i.t  Is 
i^anN  t^ikcii  fi<<  a  htgtiuay  docn  nol  iircvcnt  the  ovvircr  c 
]i«t  from  rvH:ov%Tin[;  dania^cn  rnmi  a  raiEroiid  cc]rti[jany  \ 
cln^L*s  !iuch  Street,  so  as  to  leave  his  lot  in  ^  *r»/-/A*-/df,  fu 
actual  injury  to  hh  lot:  Johnston  f.  Old  Colony  H 
29  Atl  Kqi.  594.  The  Supreme  Court  of  Maq^bnt 
dt-ciiled  that  u  hen«  in  a  like  case,  the  ori|pnal  owner  of  the 
h^s  M)ld  fi  lot  tk\%cri!jC4l  an  ahuttin^  on  a  ci;rtnin 
I  lie  aWcy  is  dedicalcil  to  the  |iubUc ;  and  an  ordinance  cn^i 
that  {\\c  |XMtion  of  the  allcj'  between  loU  ecserved  bj 
should  be  closed,  and  authoriKin^r  Iter  to  erect  a  bui 
thereon,  shutting  ofT  others  from  »icccss  to  a  !itrect  with  \ 
the  allcj*  connected,  was  invalid,  ^n  a  taking  of  the  esisc 
of  the  othvr  lot  owners  for  private  use :  Van  Witson  t^ 
man,  29  AtK  Rep.  608.  The  Supreme  Court  of  Uhnotj 
made  a  similar  ruling  in  Field  tK  Barlrng,  37  N.  E*  Rep. 
to  the  effect  that  an  ordinance  grantlnjf  to  private  partic 
flight  to  construct  for  their  owt(\  use  a  bridge  over  a  p 
alley  i^  invalid,  as  cities  hold  the  fee  of  the  streets  for  p 
tiACs  only. 

According  to  a  recent  decision  of  the  Supreme  Cou 
XebraHka^  that  court,  on  error  from  a  justice  of  the  pea< 

HmrtmA     ^^  district  court,  and  then  from  the  affifm 

*s»f«i  of  the  judgment  to  the  Supreme  Court,  will 
eon?iidcr  errors  asjtigncd  to  the  db»trict  court:  Wccl 
Wheeler,  59  N.  W.  Rep.  554.  The  Supreme  Coui 
T^Ii^iu^uri  holds  that  when  a  cauek!  is  reversed  and  reniar 
with  directions  to  modify  the  judgment  in  a  certain  spct 
ntanner^  the  court  below  has  no  discretion  to  open  the  j 
ment  in  order  to  adjust  rit;htj»  of  parties  accrued  pending 
iipi>cal ;  but  that  those  mu5t  be  settled  by  a  new  suit 
that  the  lower  court  can  do  is  to  carry  out  the  mandate  ol 
Supreme  Court:  Young  v.  Thrasher,  27  S.  W.  Rep*  326. 

This  same  court  has  introduced  a  dangerous  innovation 
ihc  law  of  error  and  appeal,  by  a  divided  court,  the  ju 
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stamling  four  to  three  in  fiivor  of  the  point  decided  *  The 
dedsion  is  to  the  cficct  that  when  the  damages  recovered  in  an 
action  at  law  are  excessive,  the  Supreme  G>urt  may  require 
the  pbintiTT  to  remit  the  excess,  as  a  condition  of  affirmance* 
without  depriving  either  party  of  his  right  to  a  trial  by  jury: 
Burdict  v.  Mo.  Pac  Ry.  Co.,  27  S.  W.  Rep.  453.  The  dis- 
senting judges  were  Sherwood,  Barclay  and  Gantt,  and  that 
fiict  of  itself  is  enough  to  overrule  tl|e  majority  opinion,  even 
without  the  cogent  reasoning  with  which  they  support  their 
position.  The  power  of  the  Supreme  Court  over  damages 
that  are  capable  of  liquidation  is  unquestionable;  but  to 
extend  this  to  damages  for  a  tort,  which  lie  wholly  within 
the  discretion  of  the  jury,  has  rarely  been  attempted,  and  has 
met  with  deserved  failure.  With  all  due  respect  for  that 
august  body,  it  is  a  matter  of  which  it  is  utterly  incapable  U> 
judge  properly. 

The  Court  of  Appeals  of  MaryUnd  has  decided  that  in  an 
action  on  a  policy  of  life  insurance,  copies  of  the  record  of 
deaths  of  the  dty  of  Baltimore  cannot  be  oAered 
in  evidence  to  show  the  nature  of  the  disease  from 
which  the  relatives  of  the  insured  died,  as  they  are  unsu-om 
statements  and  hearsay :  Met.  L.  I.  Co.  of  N.  Y.  v.  Anderson^ 
39  Atl.  Rep.  606.  This  reasoning,  however,  ought  not  to 
apply  to  records  made  up  from  the  sworn  affidavits  of  the 
attending  physicians,  as  they  are  in  other  states.  The 
Supreme  Court  of  Michigan  has  very  justly  ruled,  that  as 
the  statutes  and  reports  of  other  states  are  documents,  when* 
ever  the  law  of  a  state,  as  shown  by  them,  is  undisputed  as  to 
the  point  in  question,  the  court  may  properly  charge  as  a  fiict 
that  such  is  the  biw:  Rice  v.  Rankans,  59  N.  W.  Rep.  660^ 
and  the  Supreme  Court  of  Nebraska  has  adjudged  that 
as  against  strangers  thereto,  a  receipt  is  mcompelent  evklence 
of  the  payments  thereby  acknowledged,  being,  so  fiv  as  they 
are  concerned,  but  the  hearsay  decbinuion  of  the  puty  who 
made  It:  Ellison  p.  Albright,  59  N.  W.  Rep.  705. 

The  Supreme  Court  of  Wisconsin  hokb  that  the  comp^ 
tency  of  a  five-year-old  child  to  testify  is  a  matter  within  the 
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dncrctkm  of  the  trial  court:  State  v.  Juneau,  59  N.  VV.  Rep. 
580;  and  that  a  person  who  claims  no  interest  in  the  suit, 
and  through  m'hom  neither  party  claims,  is  competent  to 
testify  to  a  conversation  between  plaintiir's  manager  and  a 
deceased  defendant:  Cuttis.fr.  Hoxie.  59  N.  W.  Rep.  581. 
Somewhat  more  doubtful  is  the  ruling  of  the  Supreme  Court 
of  Rhode  Island,  that  the  defendant  to  an  action  by  a  surviv- 
ing partner  may  testify  as  to  conversations  with  the  deceased 
partner,  as,  the  conversations  being  with  the  partnership,  the 
death  of  the  deceased  partner  is  not  the  death  of  the  other 
party  within  the  sUtute:  Clapp  v.  Hull,  39  Atl.  Rep.  697. 
There  are  numerous  cases  to  the  same  effect;  but  the  Su- 
pieme  Court  of  Pennsylvania  enunciated  a  sounder  doctrine 
when  it  ruled  the  opposite  in  Dick  v.  Williams,  150  Plu  41. 

The  Supreme  Court  of  South  Dakota  reached  a  just  con- 
clusion in  Brown  v.  Edmunds,  59  N.  W.  Rep.  731.  by  deckl- 

^  ing  that  a  watch  and  chain,  habitually  carried 

upon  the  perMm  of  the  debtor,  for  his  own  con- 
venience, and  not  used  by  his  household,  nor  for  the  benefit 
or  comfort  of  the  fiunily,  b  not  exempt  as  "  household  furni- 
ture/* Yet  one  can  imagine  how  Sergeant  Buxfus  wouki 
haw  expatiated  on  the  value  of  that  watch  in  securing  the 
proper  cooking  of  soft4x>iled  eggs,  the  getting  of  produce 
to  the  train  in  time  for  market,  etc,  etc. 

According  to  the  sound  rule  adopted  by  the  Supreme  Court 
of  Ohio,  when  the  defendant  in  a  prosccutuxi  for  forgery 
admits  the  making  of  the  signature,  the  burden 
of  proof  is  not  on  him  to  prove  that  he  had 
authority,  but  on  the  state  to  prove  that  he  signed  the  name 
without  authority:  Ronuns  v.  Sute,  57  N.  E.  Rq>.  1040. 
See  Pco.  P.  Wiman,  23  N  Y.  Suppl.  1034. 

In  the  opimoa  of  the  Supreme  Court  of  Kansas,  a  creditor, 
who,  in  absolute  good  iath,  takes  the  property  of  his  debtor 
at  a  fiiir  valuation  in  payment  of  an  honest  debt, 
commits  no  fraud  against  any  one,  although  the 
payment  of  his  debt  may  absorb  the  entire  property  of  his 
debtor:  Hade  r.  Connor,  37  Pa&  Rep.  128 ;  and  aceordiog 
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to  the  Supreme  G>urt  of  Washington,  a  mortgage  gi%'en  in 
good  faith  to  a  creditor,  by  a  firm  doing  a  |>a>'tng  business,  is 
not  void  as  to  other  creditors  because  its  debts  were  greater 
than  its  assets,  apart  from  the  good-will,  when  the  mortgage 
was  given :  Brookes  f^.  Skookum  Mfg.  Co.,  57  P^  Rep.  284; 
and  a  mortgage  given  to  secure  a  hatm  fide  debt  is  valid,  by 
the  ruling  of  the  Supreme  Court  of  Texas,  though  an  ulterior 
purpose  of  the  debtor  is  to  prevent  the  property  mortgaged 
from  being  subjected  to  the  claim  of  another  creditor:  Haas 
r.  Kraus,  27  S.  W.  Rep.  256 ;  but  the  Supreme  Court  of 
Missouri  has  very  properly  decided  that  absolute  deeds,  gi^'en 
by  one  banking  house  to  another  as  security  lor  loans  and 
discounts,  and  withheld  from  record  lor  three  years,  so  as  not 
to  injure  the  debtor's  credit,  are,  as  matter  of  bw,  fraudulent 
as  to  subsequent  creditors :  Sute  §av.  Bk.  v.  Buck,  27  &  VV. 
Rep.  341.  The  Supreme  Court  of  Michigan  has  permitted  a 
4leed,  executed  by  sons  to  a  fiither,  who  had  great  influence 
over  them,  for  their  interest  in  certain  Unds,  with  the  under* 
standing  that  he  m-ould  only  use  it  to  induce  their  sister  to  do 
likewise,  to  be  resdnded  in  equity,  though  the  sons  were  par- 
ticipants in  their  lather's  fraudulent  design :  Pteek  v.  Peek,  59 
N.  W.  Rep.  604;  and  the  Supreme  Court  of  Wisconsin  has 
held  that  when  the  son-in-law  and  housekeeper  of  a  trustee 
purchases  hmds  from  one  to  whom  they  had  been  fraudulently 
conveyed  by  the  trustee,  the  mere  taking  of  a  deed  therefor 
4rom  the  trustee  is  not  sufficient  to  charge  them  with  notice  of 
Ihe  breach  of  trust,  if  the  price  paid  is  adequate :  Hawley  v. 
Tcsch,  59  N.  W.  Rep.  670. 

The  Supreme  Court  of  Michigan  holds  that  a  guardian,  who 

has  enough  personalty  in  her  hands  for  the  maintenance  of 

umiMib  ■■!   ^  wards,  cannot  charge  their  real  estate  by  her 

^'^H'       contracts  for  necessaries:   Roscoe  tr.  McDonald, 

59  N.  W.  Rep.  60J. 

A  carious  question  has  recently  been  xleckled  by  the  Su* 
preme  Court  of  California,  where  the  board  of  directors  of  the 
state  prison  attempted  to  dose  a  pubUc  highway 
running  through  the  prison  grounds ;  and  it  wis 
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held  that  they  could  not  do  lo,  even  though  it  Ihdiitatcd  the 
e^caiM:  of  prifloncm,  because  the  easement  which  the  public 
have  in  a  hi(;hway  docs  not  merge  in  the  fee  of  the  servient 
CHtate,  when  acquired  by  the  stite:  Pco.  r.  Marin  Co^  37  Pac 
Rep.  203.  It  might  have  been  urged  with  equal  truth  that  the 
state  in  its  corporate  capacity,  as  owner  of  the  prison  grounds, 
and  the  public  in  its  collective  capacity,  as  owner  of  the  ease- 
ment in  the  highways,  were  in  the  eye  of  the  law  distinct 
entities.  The  state  can  sell  the  grounds  used  as  a  prison ;  it 
cannot  barter  away  the  easement  of  the  public  in  the  streets. 


\ 


The  Supreme  Court  of  Nebraska  holds  that,  notwithsUnd- 
ing  the  married  women's  acts,  the  husband  may  recover  to  the 
Rwtewi  aad  cxtcnt  that  the  injuiy  sustained  by  the  wife  inca- 
^"^  pacttates  her  from  performing  the  duties  that 
reasonably  devolve  upon  her  in  the  marriage  relation,  such  as 
her  services  and  companionship :  Omaha  &  R.  V.  Ry.  G>.  v» 
OioUette,  59  N.  W.  Rep.  921.  This  is  based  on  the  decision 
of  the  Supreme  Court  of  Iowa»  made  years  ago,  in  Mewhister 
r.  Hatten,  43  Iowa,  388. 

The  wife  meets  with  equal  consideration.  The  Supreme 
Court  of  Arkansas  will  permit  her  to  claim  a  homestead  which 
she  continues  to  occupy  with  her  fiunily  after  the  husband  has 
become  a  fugitive  from  justice :  Mollis  v.  State,  27  S.  W.  Rep- 
73  ;  and  the  Supreme  Court  of  Missouri  will  not  allow  non^ 
resident  creditors  a  remedy  agamst  a  married  woman,  also 
non-resklent,  which  the  laws  of  that  state  deny  to  residents, 
on  the  ntther  flimsy  principle  that  the  Ux/m  governs  as  19 
remedies:  Ruhe  v.  Buck,  27  S.  W.  Rep.  412.  But  by  the 
lex  lad  €OiUnictMS  she  was  liable  to  suit ;  and  on  the  authority 
of  Hill  V.  Chase,  143  Mass.  129 ;  S.  C,  9  N.  E.  Rep.  30; 
and  Baum  v,  Birchall,  150  P^.  165 ;  S.  C^  24  Atl.  Rep.  620; 
as  well  as  of  the  other  authorities  dted  by  Sherwood,  J.,  in  his 
dissenting  opinion,  the  decision  seems  unsound.  The  same 
court  did  better  when  it  held,  in  Porter  r.  Reed,  27  S.  W. 
Rep-  35 If  that  married  women,  though  under  disability,  are 
proper  defendants  to  a  suit  ill  equity  to  prevent  multipiidty 
olfactions. 
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The  Supreme  Court  of  Texas  seems  to  stick  in  the  bark 
when  it  ckums  that  a  fire  insurance  policy,  containing  a  clause 
that  it  shall  at  once  become  null  and  void,  and  the 
unearned  premiums  be  returned,  if  the  premises 
become  vacant  without  consent  of  the  company,  is  avoided  by 
a  vacancy  of  throe  days,  incident  to  a  change  of  tenants :  East 
Tex.  F.  I.  Ca  v.  Kempner,  27  S.  W.  Rep.  122 ;  but  the  Su« 
prcme  Court  of  Nebraska  is  unquestionably  right  in  deciding 
that,  when  a  policy  provides  that  no  action  shall  lie  unless 
begun  within  six  months  after  the  loss,  and  that  the  damages 
are  payable  sixty  days  after  satisfactory  proofii  of  loss  are  fur* 
nished,  the  six  months*  limitation  does  not  begin  to  run  until 
the  expiration  of  the  sixty  days :  German  Ins.  Ca  v.  Davis» 
59  N.  W.  Rep.  698.       

The  Supreme  Court  of  the  United  States,  over  the  dissent 
of  Chief  Justice  Fuller  and  Justices  Brewer  and  Jackson,  has 

taim««i«  recently  dedded  that  the  provisions  of  |  12  of  the 
ooaMMfc*  Interstate  Commerce  Act,  authorizing  drcuit 
courts,  on  refusal  of  any  person  to  obey  a  subpoena  issued 
by  the  interstate  commerce  commission,  to  order  such  person 
to  appear  before  the  commission  to  give  evidence,  and  to 
punish  a  failure  to  obey  such  order  as  a  contempt,  are  con- 
stitutional: Interstate  Commerce  Commission  v.  Bruneau^ 
14  Sup.  Ct  Repb  1125.  The  whole  proceeding  bears  a 
suspick>us  resemblance  to  an  attempt  to  do  an  illegal  act  by 
legal  means;  and  it  would  be  hard  to  find  an  analogy  to  it 
that  has  stood  the  test  of  investigation.  It  u  to  be  feared 
that  in  this,  as  in  so  many  other  recent  cases,  both  in  federal 
and  state  courts,  the  court  has  been  misled  into  considering 
the  end,  rather  than  the  means  by  which  it  was  to  be  attained. 

The  Supreme  Court  of  Nebraska  (las  allowed  itself  to  be 
penuaded  into  a  reaflirmance  of  the  strictly  logical  and  legal, 
but  wholly  inequitable  doctrine,  that  when  a  judg- 
ment is  rendered  in  a  suit  begun  before  the  term» 
its  lien  rebtes  back  to  the  first  day  of  the  term,  and  is  prior 
to  that  of  a  mortgage  executed  during  the  term,  but  before 
the  rendition  of  judgment:    Norfolk  St  Bk.  v.  Murphy, 
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59  N.  W.  Rep.  707.  To  thdr  honor  be  it  said.  R>'an  and 
Ragan,  CC,  dissented.  If  it  is  really  impossible  for  the 
courts  to  break  away  of  their  own  motion  from  doctrines 
like  these,  the  legislature  should  be  at  once  informed  and 
convinced  of  its  duty  to  take  the  matter  in  hand. 


The  same  court  holds  that,  when  there  is  a  contract  be- 
tween the  owner  of  land  and  another  person,  by  w*hich  the 
UMdVirdaMd   l^ittcr  is  to  Cultivate  the  land  and  hanxst  the  hay 

t*^»i  grown  thereon  for  a  share  thereof,  but  the  rebtion 
of  kindlord  and  tenant  is  not  created,  and  there  is  no  spedik 
agreement  as  to  the  possession  of  the  land,  the  parties  become 
tenants  in  common  of  the  crop ;  and  if  one  .seizes  the  m*hole, 
either  before  or  after  se\'erance,  and  disposes  of  it  in  denial  of 
the  other's  right,  the  other  may  maintain  trover  for  his  share : 
Reed  V,  McRill,  59  N.  VV.  Rep.  775.  Tlie  Supreme  Court  of 
Minnesota  has  decided  that  neither  a  mortgagee  in  possession, 
nor  an  assignee  of  rents  growing  out  of  a. lease  assigned  to 
him  as  security,  has  such  an  estate  as  brings  him  in  privity 
with  the  lessee  under  a  lease  executed  by  the  mortgagor,  so 
as  to  make  him  liable  upon  the  covenants  in  the  lease :  CargiU 
V.  Thompson,  59  N.  W.  Rep.  638.  The  Supreme  Court  of 
Michigan  has  ruled  that  when,  by  the  terms  of  a  lease,  build- 
ings are  to  be  removed  by  the  lessee  on  expiration  of  the  term, 
a  refusal  to  permit  thdr  removal  is  a  conversion :  Osbom  v. 
Potter,  59  N.  VV.  Rep.  606;  and  the  Supreme  Court  of 
Nebraska  has  held  that  a  ratification  by  the  landlord  of  the 
unauthorized  act  of  a  tenant  in  erecting  buildings,  by  allowing 
the  cost  of  the  buildings  as  a  proper  charge  against  him  on 
settlement,  will  render  the  estate  of  the  landlord  liable  to  a 
mechanics'  lien  arising  out  of  the  improvements :  Scroggin  v. 
Natl.  Lumber  Co.,  59  N.  W.  Rep.  548.  By  a  decision  of  the 
Supreme  Court  of  Massachusetts,  lessees  who  are  bound  to 
rebuild  can  recover  the  full  value  of  buildings  from  a  railroad 
negligently  setting  them  on  fire :  Anthony  v.  N.  Y.,  P.  &  R. 
R.  Co.,  37  N.  E.  Rep.  780. 


According  to  the  Supreme  Court  of  Michigan,  one  who  has 
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cut  and  rafted  logs  under  a  contract,  by  the  terms  of  which 
he  b  entitled  to  retain  possession  until  paid  for 
his  services,  has  a  common  law  lien  thereon,  if  he 
complies  with  the  contract;  and  the  fact  that  the  owner 
obtains  possession  will  not  defeat  the  lien,  if  that  possession 
b  tortiously  obtained:  Haughton  r.  Busch,  59  N.VV.  Rep.  621. 


The  Supreme  Court  of  Arkansas,  after  discussing  the 
apparently  conflicting  cases,  has  arrived  at  the  conclusion 
that  a  deli\xr}'  of  liquor  to  one  who  promises 
to  return  it  in  kind,  is  not  a  ''sale,'*  if  made  in 
gcx>d  fiiith ;  but  if  it  is  a  mere  subterfuge,  it  b  a  sale,  within 
the  meaning  of  the  statute:  Robinson  f^.  State,  27  S.  W.  Rep. 
333.  Fairly  representative  cases  are,  on  the  one  hand.  Com. 
V,  Abrams,  150  Mass.  393;  S.  C,  33  N.  E.  Rep.  53;  and  on 
the  other,  Gillan  v.  State.  47  Ark.  555 ;  S.  C,  2  S.VV.  Rep.  185. 
The  Supreme  Court  of  Michigan  has  decided  that  knowledge 
that  the  vendee  b  selling  liquors  illegally  b  no  defence  to  an 
action  by  the  vendor  for  the  price:  Gambs  v,  Sutherland, 
59  N.  W.  Rep.  652;  though  a  contrary  doctrine  pre\*aib  in 
Massachusetts:  Graves  v,  Johnson.  30  N.  £.  Rep.  818. 


The  Supreme  Court  of  Nebraska,  which  has  been  making 
law  rapidly  of  late,  has  ruled  that  after  a  contract  of  hiring 
M»mKm4  expires,  the  law  does  not  imply  that  the  after 
^trmM  acrvices  were  rendered  on  the  original  contract, 
so  as  to  exclude  parol  evidence  of  diflerent  terms:  Hale  v, 
Sheefaan,  59  N.  W.  Rep.  554.  The  Court  of  Gvtl  Appeab 
of  Texas  thinks  that  the  legislature  has  power  to  declare  what 
class  of  employes  shall  thereafter  be  considered  as  fellow 
servants:  Galv.,  H.  &  S.  F.  Ry.  Co.,  27  S.  W.  Rep.  426;  and 
the  Supreme  Court  of  California,  that  the  mate  of  a  ship 
engaged  in  carrying  freight  and  passengers  between  distant 
points  b  a  fellow  servant  of  a  man  employed  in  the  steward's 
deportment  to  wait  on  the  officers'  table:  Livingston  v.  Kodiac 
Packing  Co.,  37  Pac.  Rep.  149;  though  if  a  mate  b  not  a  vic^ 
prindpal,  it  will  be  hard  to  define  the  bitter  term.  Yet  the 
House  of  Lords  treats  the  master  of  a  vessel  as  a  felk>w 
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^nant  with  the  iicamen:  Hedlcy  p.  Pinkfic>'  &  Sons  &  S.  Co. 
[i8$h]  A|ip.  Cas.  222,  The  Supreme  Judicial  Court  of 
MaH!«achu!«cttH.  h<m'evcr,  holds  that  an  cmplo)'^  of  a  railroad 
ridini;  to  and  from  work  on  a  free  ticket  given  him  by  the 
ddcndant  com|x-my,  is  a  passenger,  not  a  fellow  servant  of  the 
crcH*.  during  that  Hde:  Doyle  p,  Fitchburg  R.  R.,  37  N.  E. 
Rqt.  770.  The  Ap|K*lkite  Court  of  Indiana  has  decided* 
rather  at  varimce  with  the  weight  of  authority,  that  when  » 
ictunc,  insecurely  placed  by  the  order  of  a  fellow  seivant  h% 
charge  of  the  yard,  fell  on  a  workman  and  injured  him,  the 
m«iMcr  wa^  liable  for  hb  neglect  to  provide  a  safe  place  to 
work:  lllondin  f.  Oolite  Quarry  Co.,  37  N.  K.  Rep.  812; 
and  the  Supreme  Court  of  Missouri,  that  if  a  railroad  neglects 
its  !*tatutory  duty  to'fence  its  tracks,  it  will  be  liable  for  the 
death  of  an  engineer  due  to  a  collision  with  a  bull  that  had 
come  on  the  track  through  a  defect  in  the  fence:  Dickson  v, 
Omaha  &  St  L.  Ry.  Co.,  27  S.  W.  Rep.  476. 

As  usual,  the  subject  of  mechanicV  liens  bears  its  share  of 
fruit.  The  Suprt*me  Court  of  Illinois  has  held,  that  when  a 
Mcvimmca*  cor)Mjnition  b  a  sub-contractor,  a  notice  signed  by 
'•'««*  it,  or  its  attorney,  without  the  corporate  seal,  is 
sulTicknt:  Carc>'-Lombard  Lumber  Co.  v,  FuUenwider,  37 
N.  K.  Rep.  899;  the  Supreme  Court  of  Washington,  that  the 
fact  that  a  person  entitled  to  a  mechanics*  lien  assigns  his  claim 
a*^ainst  the  owner  of  the  land  as  collateral  security,  will  not 
defeat  bis  right  to  claim  the  lien,  as  the  assignment  is  a  merely 
ei]uitible  one:  Potvin  v,  Denny  Hotel  Co.,  37  hic.  Rep.  330; 
and  the  Supreme  Court  of  Indiana,  that  in  an  actkm  to  fore- 
close a  mechanics*  lien,  persons  to  whom  the  property  was 
con\'e>-ed  after  record  notice  of  intent  to  file  a  lien,  and  who 
claim  to  be  owners  thereof,  arc  proper  parties :  Vorhees  v. 
Ikckn-ell,  37  N.  K.  Rep.  811.  The  Supreme  Court  of  Fbnn* 
s}«]vania,  in  that  mania  for  spying  out  unconstitutionality  that 
seems  to  afflict  it,  has  lately  dcdded  that  an  act  providing  that 
no  contract  between  the  owner  and  the  contractor  shall  inter* 
fere  with  the  right  of  a  sub-contractor  to  file  a  lien,  unless  he 
agrees  in  writing  to  be  bound  by  the  contract  between  the 
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contractor  and  owner,  is  anconstitutiofial,  as  an  unwamnlable 
tntcribrence  iftith  the  undefataMc  right  of  aoqoirii^  and  pot- 
seising  property :  Waters  r.  WoK  39  Ad.  Rep.  646.  TUs 
has  a  very  fine  sound ;  but  compared  with  the  brief  dtssentiiig 
opinion  of  Jusdoe  Mitchell,  it  lacks  harmony.  In  his  view,  the 
act  was  nothing  more  than  a  regulation  of  Intiirc  contracts,  one 
wholly  n-ithin  the  power  of  the  legislature:  Certainly,  it  was 
not  as  fundamental  a  disturbance  of  the  right  of  acquiring  and 
possessing  property  as  the  act  which  declared  that  no  ground 
rent  thereafter  created  should  be  irredeemable ;  or  than  those 
imposing  collateral  inheritance  taxes. 


The  Supreme  Court  of  Louisiana  has  recently  reaflirmcd 
the  doctrine,  that  the  legislature  may  delegate  to  a  municipal 
MraMiMi  corporation  power  to  adopt  and  enforce  ordinances 
corpuntfoM  of  spedal  and  local  importance,  though  general 
statutes  exist  relating  to  the  same  subject ;  and  that  the  same 
act  may  constitute  a  crime  against  the  public  hiw  of  the  state, 
and  also  a  pethr  oflence  against  a  municipal  regulation ;  but 
that  the  two  ofiences  are  different,  and  cither  or  both  may  be 
punished  without  violating  any  constitutional  right  df  the  party 
accused :  Ci^  of  Monroe  v.  Hardy,  15  So.  Rep^  696. 


The  United  States  Circuit  Court  for  the  District  of  Massa- 
chusetts, in  /»  rr  Saito,  62  Fed.  Rep.  126,  has  refiised  to 
naturaliie  a  native  of  Japan,  on  the  ground  that, 
being  of  Mongolian  race,  he  was  not  included 
within  the  term  "white  perKxi:"  Rev.  Scat  U.  S.,  i  3169. 
The  same  was  held  as  to  the  Chinese,  even  before  the  act  for- 
bidding their  naturalitation :  In  re  Ah  Yup,  5  Sawyer,  155. 
The  general  rule  as  to-the  interpretation  of  the  word  ''white'* 
IS,  that  ft  includes  only  those  who  have  over  50  per  cent,  of 
white  blood  in  their  veins,  half  breeds  being  therefore  excluded : 
2  Kent  Com.  72;  WaUams  v.  School  Dirs.,  Wright  (Ohio). 
578;  Gray  9. State, 4  Ohio, 353 ;  JeAiies  tr.  Ankeny,  11  Ohio, 
373;  Thacker  p.  Hawk,  11  Ohio,  377;  Laaev.  Baker,  12 
Ohk>,237;  /»  rr Frank Camille, 6 Sawyer,  541 ;  SC.,6Fed. 
Rep.  256.    At  the  same  time»  a  state  of  aflUrs  diat  pcrmlls 
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the  most  degraded  ne^ro  to  vote,  but  excludes  the  memben- 
of  a  nation  as  inteUi|^t  as  the  Japanese,  calls  knidly  lor  Icgis* 
latK'e  correction. 

The  Supreme  Court  of  Michigan  has  decided  in  Talmage  v,' 
Smith,  59  N.  W.  Rep.  656,  that  when  a  boy  goes  on  a  shed 
belonging  to  the  defendant,  who  throws  a  stick  at 
him  and  puts  out  his  eye,  he  can  recover,  though 
a  tresipasser,  as  he  could  not  anticipate  the  throwing  of  the  stick;, 
and  the  Supreme  Court  of  Kansas  has  ruled  that  the  mere  (act 
that  a  coal  miner,  engaged  by  a  mining  corporatbn  in  sinking 
a  coal  shaft,  is  a  small  stockholder  in  the  corporatuMi,  will  not 
prevent  him  from  recovering  damages  for  a  personal  injury 
caused  by  the  negligence  of  the  corporation,  as  such  a  stock- 
holder has  no  personal  control  or  management  of  the  coal 
shaft,  or  of  the  corporation  or  its  property:  Moifoach  v.  Home. 
Mtn.  Co.,  37  Fbic.  Rep.  122.' 


The  law  of  nuisances  has  received  a  valuable  addition  in  the 
careful  opinion  of  the  Supreme  Court  of  Nebraska  in  Beatrice 
Gas  Co.-  f'.  Thomas,  59  N.  W.  Rep.  925,  m-hirh 
rejects  the  fallacious  doctrine  of  Brown  p,  lUius^ 
27  Conn.  84.  and  Ballard  v.  Tomlinson,  26  Ch.  D.  194,  hold- 
ing  that  there  is  a  distinction  between  an  injury  caused  by  the 
percolation  of  filth  through  the  ground  and  that  due  to  the 
contamination  of  a  subterranean  watercourse,  and  Ibllowa 
Ktnnaird  v.  Oil  Co.,  89  Ky.  468;  S.  C^  I3  S.  W.  Rep.  937. 
to  the  eflRect  that  one  who  collects  injurious  or  oiXensive  mat-^ 
ters  upon  his  premises,  which  by  percolation,  transmission 
through  subterranean  streams  or  otherwise,  pollutes  bis 
neighbor's  m'dl,  is  liable  lor  the  damages  thereby  sustained^ 
See  Hauck  v.  Tide  Water  Pipe  Line  Co.,  153  Fi.  566;  S.  C^ 
32  W.  N.  C.  45;  36  Atl.  Rep.  644. 

The  Supreme  Court  of  Florida  holds  that  a  suit  cannot  be 
maintained  against  the  sureties  on  an  official  bond  conditioned 
'*lbr  laithfiil  coUectkm  of  taxes  and  prmnpt  pay- 
ment thereof,"  for  fees  due  a  publisher  for  advcr* 
ting  sales  of  land  for  taxes,  which  had  come  into  the  hands 
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of  the  officer;  such  a  m*ithho1dtng  of  money  due  bcine  offida! 
misconduct,  but  not  a  breach  of  the  bond:  State  r.  Montague* 
15  So.  Rep.  589.  And  the  Supreme  Court  of  Washington 
has  decided  that  a  board  of  county  commissioners,  having- 
power  to  contract  for  the  services  of  a  county  phystdan,  has 
power  to  make  such  a  contract  for  a  year,  though  mem* 
hers  of  the  board  are  about  to  go  out  of  officdn  a  few  days  i 
Webb  V.  Spokane  Co..  37  Fte.  Rep.  283. 


According  to  the  Supreme  Court  of  Arkansas  the  service 
of  a  summons  by  the  plaintiflT's  attorney  is  void,  he  not  beings 

a    disinterested    party:    Rutherford    r.    Moody,. 

27  S.  W.  Rep.  230;  and  in  the  opinion  of  the 
Appellate  Court  of  Indiana  a  motion  by  the  pbunttflT  for 
juc^ment  ttott  ^htamte  txrfdicic  does  not  raise  the  point  that 
judgment  should  be  rendered  for  the  plaintilTon  the  answers 
to  interrogatories,  notwithstandmg  the  general  verdict:  Marioa 
Sl  Ry.  Ca  v,  Carr,  37  N.  E.  Rep.  952. 


Criminal  practice  never  fiuls  to  furnish  something  new. 
The  Supreme  Court  of  California  has  decided  that  when* 
py^cuet.  pending  a  prosecution,  the  part  of  the  county  in 
crteiMi  which  the  offence  was  committed  is  erected  into  a. 
new  county,  such  new  county  has  jurisdiction  of  the  oflence,. 
the  prosecution  in  the  old  county  having  been  dismissed :  Peo. 
V,  Stokes,  37  Pac.  Rep.  207 ;  the  Supreme  Court  of  Vermont 
hax  ruled,  that  when  the  statute  does  not  clearly  and  definitely 
apprise  the  defendant  of  the  charge  against  htm,  an  indictment 
charging  the  offence  in  the  words  of  the  statute  is  insufficient : 
State  r.  Fisher,  29  Atl.  Rep.  633 ;  the  Supreme  Court  of 
Wisconsin,  that  it  is  within  the  discretion  of  the  court  to 
permit  a  juror  to  attend  his  place  of  business  during  a  criminal 
trial:  Baker  v.  State,  59  N.  W.  Rep.  570;  the  Supreme 
Court  of  SouA  Carolina,  that  if,  after  the  jury  has  been  swom^ 
a  juror  states  to  the  court  that  he  has  formed  and  expressed 
an  opinion»  it  is  error  to  let  the  trial  proceed  with  diat  juror : 
State  r.  Cason,  19  &  E.  Rep.  918 ;  and  the  Supreme  Court 
of  Pennsylvania,  diat  when,  after  a  vcrdiGt  has  I 
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recurdccl,  and  affinnati\*ely  resipofided  to  by  the  entire  juiy, 
the  latter  isi  crrancotMly  polled,  the  separate  answers  given  by 
the  jurcin*,  if  not  in  accord  m-ith  the  verdict,  may  be  treated  as 
.^urplusajvc :  Com.  v.  Schmous,  39  Atl.  Rep.  644. 

The  Court  of  Criminal  Appeals  of  Texas  has  made  a  de- 
ci<k.tl  advance  in  holding  that  a  new  trial  should  have  been 
gmntcd  when,  by  the  voluntar>'  aflfidavit  of  a  juror,  it  appeared 
that  the  deponent  had  told  the  other  jurors  (ads  known  to 
him  prejudicial  to  the  defendant :  Ellw  r.  State.  37  S.  W.  Rep. 
1 36.  This  is  in  direct  contravention  of  the  general  rule,  which 
investi  the  verdict  with  such  absurd  sanctity,  that  a  juror 
cannot  impeach  it.  even  in  cases  like  the  present,  though  he 
nuiy  testify  in  support  of  it :  Taylor  r.  Com.  (Va.).  1 7  S.  E.  Rcp^ 
812 ;  but  the  Supreme  Court  of  the  United  States  has  held 
that  they  can  testify  to  the  (act  of  extraneous  influence,  but 
not  to  its  eflbct :  Mattox  p.  U.  S.,  146  U.  S.  140;  S.  C.  13 
Sup.  Ct  Repb  5a  There  is  no  reason  for  blindly  clinging  to 
the  old  rule;  it  is  as  unreasonable  as  that  of  wmo  mtdieiur 
tdUgmns  umm  twrfUndinem^  and  should  have  been  e9q>loded 
iftith  that  The  utter  absurdity  to  which  it  is  carried  is  well 
shown  by  a  recent  decision  of  the  court  of  Blair  county,  Pa.,  that 
a  verdict  obtained  by  the  toss  of  a  cent  could  not  be  disturbed 
on  the  affidavit  of  a  juror  to  that  eflbct  See  The  Philadelphia 
Record  for  Friday,  August  31st 


According  to  the  Supreme  Court  of  Illinois,  when  a  note 
provides  for  compound  interest,  but  the  interest  is  not  secured 
by  coupons,  only  simple  interest  is  recoverable: 
Bowman  r.  Necly,  37  N.  E.  Rep.  840;  and  a  note 
given  in  payment  for  corporate  stock,  which  recttm  that  the 
certificate  of  stock  is  to  be  surrendered  on  payment  of  the  note, 
is  not  negotiable:  Van  Zandt  v,  Hopkins,  37  N.  E.  Rep.  845* 


The  Supreme  Court  of  California  has  decided  Aiat  a  broker's 

right  to  commbsioiM  for  procuring  a  purchaser  for  buid  under 

bmi  iT^«*t    ^  agreement  therefor,  is  not  affected  by  the  foct 

■«*m  diat  he  knew  the  principal  had  title  to  only  five- 
sixths  of  the  Und,  on  which  account  the  deal  fell  through: 
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Martin  v.  Kdc,  37  Pac.  Rep.  199;  but  the  Supreme  Court  of 
Michigan  has  ruled  that  a  real  estate  agent  is  not  entitled  to 
commissions  from  the  vendee  as  agreed  on,  when  the  agent 
asked  the  vendee  a  price  greatly  in  excess  of  that  fixed  by  the 
ven(U>r,  and  concealed  the  fact  that  he  had  been  instructed  to 
sell  at  the  reduced  price:  Phinne}*  v.  Hall.  59  N.W.  Rep.  814. 

In  the  o|Yinion  of  the  Supreme  Court  of  Pennsylvania,  the 
school  board  of  a  city  has  a  right  to  exclude  a  pupil  who  will 
not  submit  to  be  vaccinated  during  a  small-pox 
scare:  Duffield  v.  School  Dist.  of  VVilliamsport, 
29  Atl.  Rep.  742 ;  but  the  Appellate  Court  of  Indiana  holds 
that  the  board  cannot  refuse  to  pay  a  teacher,  emplo>'ed  for  a 
certain  time,  for  the  full  period,  on  the  ground  that  the  school 
was  dosed  part  of  the  time  by  order  of  the  board  of  health, 
because  of  the  prevalence  of  a  contagious  disease  among  the 
pupfls,  since  such  closing  of  the  school  was  not  caused  b>'  the 
act  of  God:  Gear  v.  Gray,  37  N.  E.  Rep.  1059;  following 
Dewey  v,  Alpena  School  Dist.,  43  Mich.  480;  S.  C,  5  N.  W. 
Rep.  646.  

It  is  also  the  opinion  of  the  Supreme  Court  of  Pennsylvania, 
that  when  a  corporation  pays  tax  on  its  capital  stock,  the  same 
stock  cannot  be  taxed  again  in  the  hands  of  the 
separate  holders  of  the  shares:  Com.  f^.  Lehigh 
Coal  &  Nav.  Co.,  29  Atl.  Rep.  664;  while  according  to  the 
Supreme  Court  of  the  United  States,  a  statute,  providing  that 
the  rolling  stock  of  a  railroad  shall  be  listed  and  taxed  in  the 
several  counties  through  which  it  passes,  in  the  proportion 
that  the  length  of  the  main  track  in  that  county  bears  to  the 
main  track  used  and  operated  by  tlie  company,  is  not  invalid, 
as  requiring  an  assessment  of  property  outside  the  state: 
Fittsb.,  C.  C.  &  St.  L.  Ry.  Co.  v.  Backus,  14  Sup.  Ct.  Rep. 
1 1 14;  aff.  S.  C,  33  N.  E.  Rep.  432 ;  nor  is  the  assessment  of 
a  road  partly  iftithin  and  partly  without  the  state,  by  ascer- 
taining the  value  of  the  whole  line,  and  then  determining  the 
value  of  that  part  within  the  state,  invalid:  Qeveland,  C  C.  & 
St  L.  Ry.  Co.  r.  Backus,  14  Sup.  Ct.  Rep.  1122;  alT.  S.  C, 
J3  N.  E.  Rep.  421. 
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By  a  recent  decision  of  the  G>urt  of  Cm1  Appeals  of  Texai,. 
a  provision  on  a  tclcsp'aph  message  that  the  company  shall  be 
Tcteflrayii  ^^Mc  only  for  the  cost  of  transmission,  unless  the 
OM»paakt  message  is  repeated,  ts  m*aivcd  if  the  sender,  some 
time  after  sending  the  message,  suggests  to  the  agent  that  it 
be  repeated,  and  the  agent  says  that  this  would  be  useless,  as 
the*niessage  had  gone  through  '*all  right:**  West  Union  Tel. 
Co.  V.  Ree\xs,  27  S.  W.  Rep.  518;  but  the  Appellate  Court  of 
Imliana  holds  that  a  telegmph  company  is  not  liable  to  a 
penalty  for  failure  to  transmit  messages  impartially,  when  it 
inadvertently  receives  a  mes!«age  for  transmission  to  a  point  at 
which  it  has  no  office:  Peterson  v.  West  Union  Td.  Co.,. 
37  N.  R  Rep.  810.        

The  Privy  Council  of  England  has  lately  rendered  an  inter- 
esting trade>mark  decision,  on  appeal  from  New  South  Wales, 
in  Natl.  Surch  Mfg.  Co.  v,  Munn*s  Pat  Maimia 
^'^*^'^  &  Starch  Co.  [1894]  App.  Cas.  275.  The  appd- 
Unts  had  invented  the  word  "Maisena**  for  their  product  in 
1856,  but  had  never  registered  it  in  the  colony  until  1889, 
altliough  they  had  registered  it  and  enforced  it  in  Other  coun* 
tries,  and  had  allowed  it  to  be  used  as  a  term  descriptive  of 
the  general  article  rather  than  of  their  own  manu&cture.  It 
was  accordingly  held  that  the  word  had  become  ftMaJmris^ 
and  could  not  be  registered  as  a  trade-mark;  and  further,  that 
as  the  respondents,  in  applying  the  word  to  their  own  manu* 
iacture,  did  not  try  to  pass  it  off*  as  that  of  the  appellants,  by^ 
the  use  of  labels  and  packeu  calculated  to  deceive  the  public 
on  that  point,  but  on  the  contrary  stated  the  name  of  the 
maker,  the  place  of  manufacture,  and  other  necessary  partiai- 
brs,  they  would  not  be  restrained  from  using  it. 

The  Supreme  Court  of  Kansas  has  ruled  that  when  a 
vendor  sells  and  delivers  goods  at  prices  and  on  terms  of 
TiBiHTniri  f^yn^^t  definitely  fixed  by  the  contract,  but  re- 
vtadM  tains  the  right  to  elect  to  take  back  the  goods 
remaining  unsold  by  the  vendee,  as  the  property  of  the  vendbr,. 
the  boter  is  not  the  owner  of  the  goods  until  after  the  actual 
exercise  of  such  electkm,  and  creditors  of  the  vendee,  who- 
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(t)  But  not  ordtnarily  that  they  are  pecuniarily  responsible 
or  solvent ;  for  this  is  a  v^'arranting  of  quality  of  the  article : 
JXix  V.  KimHcjr,  131  Mass.  37  ;  Bnrgieuw  Ckapin^  5  R.  1. 225. 

There  »  no  doubt,  therefore,  that  the  article  delhrered  must 
corretpond  in  species  and  kind  unth  that  sold:  Unmb  v.  Crtflt^ 
12  Met  353. 

Some  words  of  qualit}*  may  be  so  positii-e  and  definite  as 
not  to  be  merely  expressions  of  opinion  or  recommendatkNii» 
but  words  of  positK-e  affirmance.  In  such  cases  they  may  be 
conitidered  as  warrantie:*  of  qualit>*  as  well  as  kind:  Fo^tkdmtr 
V.  Sti^ttwrf,  65  Iowa,  593 :  C/iisMw  v.  Prmu^crt^  1 5  Up.  Can. 
Q.  B.  203. 

The  maxim  of  em*€at  anpiar  b  universally  adopted  in 
America,  sa\'e,  perhaps,  in  South  Carolina,  and  theiefore, 
in  the  sale  of  an  existins^  specific  chattel  inspected  or 
selected  b>*  the  bu>'er,  or  subject  to  hb  inspection,  there  b 
no  implied  warranty  of  quality;  or,  as  sometimes  stated 
''a  sound  price  does  not  in  and  of  itselC  import  of  sound 
quality.**  The  doctrine  of  eavtia  emptor^  however,  has  so 
many  limitations  that  it  must  be  read  in  the  light  of  what 
aie  sometimes  called  exceptions,  but  which  are  really  inde* 
pendent  rules  and  principles.  The  purchaser  must  examine 
lor  himself  the  article  oAered  to  him  for  sale,  and  exercise 
hb  own  judgment  respecting  it.  If  he  purchases  without 
examination  or  after  a  hasty  examination,  or  m  mere  relianoe 
upon  the  seller,  and  the  article  turns  out  to  be  defective,  it 
b  hb  own  fiiult,  and  he  has  no  remedy  against  the  seller 
unless  the  latter  expressly  warrants  the  article,  or  made 
.a  fraudulent  representation  concerning  it,  or  knom-ing  it  to  be 
defective,  used  some  art  to  dbguise  it.  Thb  b  the  leading 
maxim  of  law  relating  to  the  contract  of  sale;  and  its  appli* 
cation  b  not  afleded  b>'  the  circumstance  that  the  price  b 
such  as  b  usually  given  for  a  sound  commodity;  /  5iM«fli*« 
LtadiHg  Oucs^  jS ;  ^  Keitts  CcmmcHtaries^  478. 

It  seems  to  have  been  originally  applicable  not  to  the 
•quality  but  the  title  of  the  goods  sold.  In  modem  law,  how* 
ever,  the  rule  b,  that  if  the  seller  has  possession  of  the  article 
•and  seDs  it  as  hb  own,  and  not  as  agent  lor  another,  and  for 
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MP  f.KXUIXK   FROM    FoROKIl  SlONATI'RIiS,  TIIK  ClIARACTKR   AV9 

CoMKisiTiox  OK  IxKS.  KTC    llv  WiLUAM  li.  Hacan,  Expert  !• 

Handwriting.    New  York :  Itanks  &  llrollier^  1894. 
Thk  Historical  Dkvklopmbnt  or  tiik  Jury  S%*stxx.    By  Maxisiu* 

A.  Lksskr.  A.m.,  LL.R..  of  thc  New  York  Bar.    Rochester,  K.  Y.  - 

Tlie  Lawyefs*  Co-o|ieniti%'e  Publishing  Co.,  1894. 
Tmk  Law  or  tuk  Master's  Liabiutv  for  Ixiuriks  to  Sbbvas^* 

By  W.  P.  Bailkv.    SL  Paul.  Minn. :  West  Publishing  Co. 
RgSTRicinoxs  urox  I^ocai.  akd  Spkcial  Lkgislatiox  lit  Statb  Co^* 

STiTtnrioxs.    Bv  Charlbs  Chauxcky  Bixnbv,  of  thc  Philadel|»lsi^ 

Bar.    Philadelpliia :  Kay  &  Brother.  1894. 
All    iLUrSTRATBD    DlCTIONARV   or    MBDICAL   BlOUXiV   AND   AlXlK^ 

Scirxcbs.    By  Gkorgb  M.  Gould,  A.M.,  BCD.    BqHob  :  X^tiS^* 

Brown  &  Co. 
A  Lkgal  Docomkxt  or  Babvloxia.     By  Morbis  Jastbow,  Ph.I>* 

From  the  *'  OrienUl  Studies'*  of  the  Oriental  Club  of  Philadelphia' 

i89«. 
OvTLtXE  Sti*dv  op   I4AW.     By  IfiA.iC  Pbaxbuh  ROWBLt,  D.C.I^« 

LL.D.    New  York :  L.  K.  Strouse  &  Co..  1894. 
Thk  Nati'rk  op  tiik  Statk.    By  Dr.  Paul  Carus.    Chicago:   Tl**^ 

Open  Court  Publishing  Co..  ift^. 

TBK  FoRBIGX  Jl*RI8DICTlOX  OP  THK  BRITISH  CBOWX.     By  W.  B.  HaL^<^ 

M.  A.  MacMillan  &  Co. :  New  York.  1894. 
Pbkckdkxts  axd  Forms  op  Ixdictmexts,  Ixpormatiox,  Cou^laik'i^* 
ETC.,  Etc.,  adaptkd  to  Pbacticb  ix  Uxitbd  Statks  Cbimin a.^^ 
AXi»  CiML  Casks.  Together  with  Ponns  and  Instructions  pettaiais^ 
to  the  accounU  and  fees  of  U.  S.  Attorneys  and  CommiMioaers.  9^ 
Olivkr  E.  Pagik,  Asst  U.  &  Attorney  for  N.  D.  of  Ulinoia.  ChM^ 
cago:  Callnghan  Sl  Co.,  1894. 
We  have  also  received  the  following  pamphletSi  etc. : 

JBWRTT'S   MAXUAL    for    BLBCTIOX   OPPICF.RS   AWD  VotBBB   IST   ^H^ 

Statk  op  Nbw  Yorb,  containing  General  Election  Law  and  Tow0^ 
Meeting  Law.  With  KoCes»  Poms  aad  lastractioos.  Ifatthe^^ 
Bender.  Albany.  N.  Y. 
Yaxdkgript*s  Haxd-Boob  op  the  Uxitbd  States  Tabifv,  ooBtaiaiii^ 
the  Custom  Tariff  Act  of  1894,  etc.  P.  R  Vandq^  &  Co.,  niS^ 
York. 

Rkport  op  thr  First  Axxval  Mbbtixo  op  thb  Tbbbitobiai  ; 
A.SSOC1ATIOX  op  Utah.    1894. 
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of  the  sample,  but  only  that  the  bulk  must  be  of  the  same 
species  or  kind  as  the  sample,  and  also  shall  be  merchant* 
able :  Bcyd  v.  W^dson,  83  Pa.  3 19 ;  WeU  RipMk  Co.  yt.Jotus. 
108  Pa.  55. 

To  constitute  a  Hale  by  sample  in  the  legal  sense  of  the 
term,  it  must  appear  that  the  parties  contracted  solely  in  refer- 
ence to  the  sample  or  article  exhibited,  and  that  both  mutually 
understood  they  were  dealing  H-ith  the  sample,  with  an  under- 
standing that  the  bulk  was  like  it :  Bcimc  v.  Dord,  5  N.  Y. 
95  ;  Da/  V.  Raquei,  14  Minn.  282. 

Or,  as  sometimes  stated,  to  raise  the  implied  warranty  of 
conformity  between  sample  and  bulk,  it  must  appear  that  the 
alleged  sale  by  sample  was  really  such ;  that  the  portion  shown 
was  intended  and  understood  to  be  a  standard  of  the  quality 
and  not  merely  that  it  was  in  fact  taken  from  the  bulk.  If 
that  was  all  that  was  understood,  it  would  not  raise  the  im- 
plied warranty.  Merely  showing  a  portion  of  the  goods 
instead  of  the  whole,  does  not  necessarily  constitute  a  sak  by 
sample :  Siistr  v.  Roberts,  105  Pa.  242 ;  Brodor  v.  SfrmtUy^ 
78  Va.  254;  Ames  s.  Jones,  77  N.  Y.  614. 

Whether  a  sale  was  strictly  by  sample,  or  whether  the 
buyer  acted  on  his  own  judgment  b  ordinarily  a  question  for 
the  jury:  Waring  y.  Mason,  18  Wend  445. 
When  implied  warraniits  arise  : 

(i)  In  a  sale  of  goods  by  description  there  is  a  double 
warranty.  («)  that  the  goods  shall  correspond  to  the  de- 
scription, and  iff)  that  the  goods  shall  be  of  a  merchantable 
quality  and  condition :  Hawkins  v.  Pemberton,  51  N.  Y.  198 ; 
Waieott  V.  Monni,  36  N.  J.  Law,  262 ;  iforse  v.  Union  Stoek 
Yards  Co^  21  Ore.  289;  Murehiey,  Cornell,  155  Mass.  50; 
Ckaimef^s  Digest,  |  16. 

As  to  the  first  propositk>n,  Rogers,  J.,  in  Borrekins  v.  Bevam, 
3  Rawle,  23, 43,  said :  "  In  all  sales  there  is  an  implied  war- 
ranty that  the  article  corresponds  in  specie  with  the  comnKxfi- 
ties  sold.  It  may  be  safely  ruled,  that  a  sample  or  descr^ilioQ 
in  a  sale-note,  advertisement,  bill  of  parcels,  or  invoice,  it 
equivalent  to  an  express  warranty,  that  the  goods  are  what 
they  are  described,  or  represented  to  be  by  the  vendor.** 
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made  cither  by  our  government  with  (breign  powers,  or  between 
diflTcrcnt  foragn  powers,  with  respect  to  the  rights  of  this  coun- 
tr>'*  hqnniung  with  the  Treaty  of  Utrecht  between  England 
and  France  in  the  year  1713,  and  ending  with  the  convention- 
fur  tlie  settlement  of  the  Behring  Sea  controversy  in  1891. 
Among  the  treaties  included  by  Dr.  Skow  in  this  collection 
may  be  mentioned  the  Treaties  of  Alliance  and  of  Amity  and 
Commerce,  negotiated  by  Dr.  Franklin  with  the  French  Gov- 
cnimcnt  in  1778;  the  Treaty  of  Peace,  negotiated  with  Great 
Britain  in  1783 ;  the  Jay  Treaty  of  1794;  the  Treaty  for  tlie 
CcsiMon  of  Louisiana  of  1803,  and  the  numerous  treatiet 
relating  to  the  Canadian  fisheries.  This  volume  includes 
either  the  full  text  oC  or  large  esctracts  from,  treaties  made  at 
various  times  by  our  government  with  nearly  every  dviliied 
nation. 

Part  II  of  Dr.  Snow's  book  is  entitled  ''Topics  in  American 
Diplomacy,**  and  contains  a  series  of  three  carefully  written 
esMys  upon  the  subjects  of  "  The  Monroe  Doctrine,"  "  The 
Fisheries  Question/*  and  *'The  Behring  Sea  Arbitration." 
Under  the  first  of  these  three  heads  he  discusses  the  origin 
and  history  of  the  Monroe  doctrine,  and  points  out  how  it  has 
exerted  an  influence  in  bringing  about  general  congresses  and 
international  conferences  of  the  various  nations  of  North  and 
South  America—such,  for  instance,  as  the  Piinama  Congress 
of  1836,  the  Congress  of  Lima  of  1847,  and  the  Pan-American 
Congress  of  1889,  of  which  the  late  Mr.  Blaine,  who  was  then 
our  Secretary  of  State,  was  president.  Dr.  Show  also  dis- 
cuMcs  the  effect  of  the  Monroe  doctrine,  at  different  periods  of 
our  history,  upon  our  relations  with  Cuba,  San  Domingo, 
Samoa  and  the  Hawaiian  Islands. 

His  concluding  essays  upon  "The  Fisheries  Question  "  and 
"'The  Behring  Sea  Arbitration  "  contain  a  succinct  account  of 
the  manner  in  which  the  important  questions  involved  in  those 
fiunous  controversies  arose,  became  the  subject  of  extenshw 
negotiations,  and  were  finally  determined,  in  the  one  case,  by  a 
scries  of  treaties,  in  the  other  by  the  adjudiGationsof  anhnpai^ 
tial  international  tribunal 

It  b  not  too  much  to  say  that  this  volume  fills  a  place  and 


BOOK   REVIEWS.  679 

answers  a  purpose  not  hitherto  covered  b>'  any  existing  work 
on  the  subject  of  international  law,  and  that  no  libraiy  pur* 
porting  to  include  the  more  important  law  books  as  they  are 
published  .from  time  to  time  can  be  regarded  as  complete 
without  it.  Russell  Duaxe. 


A  Maeual  of  the  Study  op  Documents  to  Establish  the 
Individual  Character  of  Hakdwritixo,  etc.,  amd  to 
Detect  Fraud  axd  Forgert,  including  Sevetal  New 
Methods  of  Research.  By  PSRSiroR  Fraxer.  Docteur 
^sciences  naturelles.  Officier  de  rinstructkm  publique 
(France).  Correspondent  Der  K.  K.  Rdchsanstalt  Zu  Wicn, 
etc.  lUustrsted.  Phibufelphia:  J.  B.  Lippincott  Company. 
1894- 

We  have  read  this  book  in  its  entirety  excepting  the  hsi 
•disqiter  concerning  the  law  relating  to  the  testimony  of  experts 
on  htndwriting.  and  from  such  examination  we  are  able  to 
give  it  our  hearty  approval  While  we  cannot  agree  with  the 
learned  author  in  everything  that  he  has  written,  and  espe- 
cially with  the  conclusions  to  which  he  arrived  in  Chapter  y, 
concerning  "  The  Sequence  in  Crossed  Lines/*  and  Chapter  14, 
concerning  "Composite  Photography/*  we  are,  however,  able 
to  state  that  the  book  is  written  in  a  thoroughly  sdentiiic 
spirit  and  method,  and  b  evidently  the  work  of  a  conscientious 
writer.  It  is,  so  iar  as  we  know,  the  first  systematic  treatise 
on  this  subject,  and  the  author  as  a  pioneer  in  a  difficult  sub- 
ject is  entitled  to  very  great  credit  for  the  systematic  clearness 
of  his  expositkm. 

While  it  would  be  impossible  for  any  one  by  reading  this 
work  to  become  an  expert  on  handwriting,  it  will  subserve 
a  most  useful  purpose  by  furnishing  kiwyers  charged  with 
kivestigatkm  of  such  sul^ects,  the  means  of  making  tfaem- 
selves  acquainted  with  the  methods  of  research  adopted  by 
llMse  cmkled  to  call  themselves  experts. 

Conskiering  the  feet,  that  there  are  several  professed  treal- 
ises  upon  the  lair  of  evidence  to  be  found  ki  evciy  law  Kbraiy, 
nmdi  more  exhaustive  and  better  ia  eveiy  respect  §o€  lawycn^ 
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IMC  than  the  abstract  of  Stevens  on  Evidence  to  be  found  in 
the  last  chapter  of  the  author,  we  do  not  think  that  this  chap- 
ter adds  anything  to  the  value  of  the  work. 

A  careful  perusal  of  this  work,  will  we  think  do  much  to 
disabuse  the  minds  of  the  profession  of  law  of  the  distrust  so 
generally  entertained  by  them  of  expert  testimony  on  hand- 
writing. We  commend  the  book  to  the  careful  perusal  of  the 
profession.  M.  D.  Ewbll. 

TiM  cm  Lnr  ScboQl  of  Chki«o. 
Jvly  11,1994. 

"The  Art  of  Winning  Cases."    By  Henrt  HardwickEt 
of  the  New  York  Bar.    New  York :    Banks  Bros.     1894* 

The  majority  of  law  books  deal  with  the  law  as  a  saemce^ 
Most  of  them  are  very  restricted  in  thdr  ftcope,  and  cover  only 
a  very  small  section  of  the  general  subject.  In  the  present 
volume  the  author  has  given  us  an  exposition  of  the  law  as  an 
art.  He  tells  us  not  what  the  lawyer  ought  to  know,  but 
what  he  ought  to  do.  In  the  677  pages  of  which  the  book  is 
composed  he  states  a  series  of  rules  to  gukle  the  attorney  in 
his  preparation  of  a  case,  in  the  statement  of  it  to  a  court  and 
jur>',  in  the  cscamination  and  cross-examination  of  witnesses, 
and  in  the  summing  up  of  evidence  prcpsuatory  to  the  securing 
of  a  verdict  The  work  concludes  with  an  appendix  contain- 
ing a  number  of  well  chosen  selections  from  the  speeches  of 
the  great  masters  of  the  art  of  advocacy. 

Books  of  this  general  character  too  often  deal  in  obvk>us 
generalities  instead  of  giving  to  the  reader  those  ^ledfic  and 
detailed  rules  and  suggestions  which  afford  real  assistance  to 
him  in  his  woric.  From  this  fault  the  present  volume,  with 
the  exception  perhaps  of  a  portion  of  the  chapter  entitled 
"Suggestions  to  Young  Lawyers,"  is  uncommonly  free.  As 
an  illustration  of  the  exceedingly  practical  and  useful  character 
of  its  suggestions,  the  following  rules,  selected  at  randonv 
may  be  dtcd :  An  attorney  in  advance  of  trial  should  always 
cross-examine  his  own  witnesses  u/araUfy;  he  should  never 
take  his  eye  from  a  witness  undergoing  cross-cxaminatkm  on 
the  stand ;  he  shoukl  examine  a  doubtful  or  dishonest  witnat> 
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raj4tlfy;  he  should  pursue  the  order  of  time  in  stating  the 
testimony  of  i^-itncsscs  to  the  jury ;  he  should  always  go  to 
trial  with  a  brief  of  (acts  at  hand  as  H-ell  as  a  brief  of  the  law. 
In  preparing  this  volume  the  author  has  drawn  upon  a  very 
wide  area  for  his  materials,  and  in  it  he  cites  the  examples  of 
many  eminent  practitioners  in  support  of  the  advice  and  the 
suggestions  which  he  imparts.  Thus  he  describes  Rufus 
Choate's  method  of  preparing  cases  for  trial,  states  Scarlett's 
advice  upon  the  opening  of  a  case  to  the  jury,  and  makes 
observations  upon  the  systems  followed  by  such  ash^ocatcs  as 
David  Paul  Bixywn  and  Sergeant  Ballantine  in  the  cross-exami- 
nation of  witnesses.  References  are  also  made  to  incidents 
which  have  occurred  in  famous  trials,  such  as  that  of  Queen 
Caroline,  in  order  to  illustrate  points  made  by  the  author. 
On  questions  as  to  which  the  opinions  of  members  of  the  pro> 
fession  difler,  for  example  as  to  whether  it  .is  better  to  cross- 
examine  a  hostile  witness  gently  or  harshly,  the  author  ghres 
the  arguments  which  from  time  to  time  have  been  advanced 
upon  both  sides.  At  times,  however,  the  author  b  given  to 
propounding  questions  and  difficulties  to  which  he  does  not 
make  any  satis&ctoiy  answer.  Thus,  on  page  1 52,  he  telb  us 
that  one  of  the  most  dangerous  witnesses  to  deal  with  is  the 
witness  who  does  not  remember,  but  he  is  silent  as  to  the 
manner  in  which  such  a  witness  is  to  be  successfully  treated. 
There  are  parts  of  the  book  also  which  consist  of  little  more 
than  strings  of  stories  or  quotations,  which  however  interesting 
in  themselves  are  not  woven  into  the  thread  of  the  subject 
dealt  with  by  many  observations  on  the  part  of  the  author* 
The  object  for  which  this  book  was  written  has,  however,  most 
certainly  been  attained;  and  there  is  probably  not  a  single 
lawyer  at  the  American  bar  of  less  than  ten  years  standing 
who  could  not  try  a  case  much  more  effectively  after  reading 
the  work  than  he  could  have  done  before  reading  it. 

Russell  Duascb. 


A  Trbatbb  ox  the  Law  of  Buildixo  and  Bvildccgb; 
especially  referring  to  Building  Contracts,  Leases,  Ease- 
ments, «id  Liens,  containing  also  various  forms  useful  in 
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building  operationt,  etc.,  etc  Dy  A.  Paructt  Lu>vd,  of 
the  Baltimore  Bar.  Second  edition,  revised  and  enlarged. 
Boston  and  New  York :  Houghton,  MiflKn  ft  Co.,  The 
Riverside  Press,  Cambridge,     1894. 

The  second  edition  ofthb  excellent  «*ork  has  just  been  sent 
to  us  for  review.  Although  Mr.  Llovd^s  work  is  already 
favorably  known  to  the  profession,  in  view  of  the  importance 
of  the  subject  a  few  words  in  regard  to  the  method  of  treat- 
ment adopted  may  not  be  amiss.  Mr.  LLrnn  treats  the  subject 
under  four  princi|>al  titles,  building  contracts,  building  leases, 
easiementi  relating  to  buildings,  and  mechanics*  hens.  Of 
si^ecial  interest  are  the  chapters  upon  the  duties  and  responsi- 
bilities of  architects  and  superintendents,  performance  of  build- 
ing contracts,  penalties  and  liquidated  damages,  and  party 
walls.  The  work  presents  a  clear,  concise  and,  so  far  as  we 
ha\-e  been  able  to  ascertain,  an  accurate  view  of  the  present 
condition  of  the  law,  and  will  undoubtedly  prove  invaluable  to 
the  practitioner  as  a  work  of  ready  reference.  This  by  no 
means  implies  that,  in  the  estimation  of  the  reviewer,  the  wofk 
is  to  be  regartled  as  a  mere  digest  of  cases.  On  the  contrary, 
It  could  with  much  greater  propriety  be  described  as  a  digest 
of  principles  rather  than  cases.  To  say  as  much  as  this  of  any 
work  is  necessarily  to  award  it  a  very  large  measure  of  praise. 
On  the  other  hand  It  should  be  observed  that,  in  hb  cAbrt  to 
produce  a  purely  practical  work  avoiding  all  useless  specula-  ■ 
tion,  the  author  has  iailed  to  trace  principles  to  their  origin  in 
a  truly  scientific  spirit,  and,  therefore,  in  the  opinion  of  the 
leviewer,  his  work  not  only  lacks  scientific  completenesa  but 
in  many  respects  even  its  practical  value  is  much  impaired. 

Howard  W.  Pjuib. 


Ak  EasAV  CM  THE  Law  Rblatino  to  Tbliorapb  CoMFAitni. 
By  Edward  Brooks,  Jr.  Lancaster,  P^:  Wickenham 
Printing  Company.     1893. 

Mr.  Brooks's  view  of  the  development  of  "The  Law 
Relating  to  Telegraph  Companies"  may  be  gathered  from 
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the  foUouing  passages  in  which  (after  suting  the  diverse 
views  of  the  courts)  he  justly  criticises  them  for  their  failure 
to  employ  the  method  of  agreement  and  diflcrence  in  their 
eflbrts  to  get  at  the  truth.  "The  trouble  lies  in  the  fiict  that 
every  one  who  has  investigated  the  subject,  has  searched 
among  the  traditions  of  the  common  law  for  some  status  to 
which  they  could  relegate  Tclei^raph  Companies.  No  one 
has  seemed  to  rcalixe  that,  in  the  inx-ention  of  the  tdegraph,  a 
new  discovcf}'  was  m.ide,  a  new  metliod  of  communication 
introduced,  which  would  require,  in  iu  workings,  the  applica- 
tion of  principles  other  than  those  which  applied  to  the  then 
prevailing  system.  The  common  law  furnishes  no  status  which 
can  strictly  be  said  to  be  identical  with  that  of  a  Telegraph 
Company.  These  companies  stand  on  their  own  bases  and 
have  a  status  peculiar  to  themselves.** 

The  author  proceeds  to  analyxe  the  redundant  statements  of 
the  courts  in  the  matter  of  determining  the  measure  of  liability 
of  a  Telegraph  Company.  He  says,  **  Notwithstanding  the 
diversi^  of  decisions  in  regard  to  the  status  of  these  com* 
panics,  the  courts  have,  with  one  accord,  decided  that  a 
Telegraph  Company  is  liable  only  for  want  of  due  care.  The 
first  question,  therefore,  which  presents  itself  for  consideration 
is,  what  b  the  meaning  of  the  expression,  'due  care?*  The 
question  b  readily  answered.  'Due  care'  b  such  diligence 
in  respect  to  the  safe  transmission  of  messages,  as  Telegraph 
Companies  are  required  by  law  to  exerdse.  Thb  answer, 
however,  inunediately  gives  rise  to  another  question,  vu.: 
What  degree  of  care  or  diligence  does  the  law  require?  Thb 
•  degree  of  care  has  been  variously  stated  by  different  courts  to 
be  'reasonable  care,'  *care  and  diligence  adequate  to  the 
business,'  'highest  degree  of  diligence  and  skill;'  but  what 
do  these  expressions  mean  ?  '  These  are  but  the  varied  forms 
of  csqMcastng  the  requirement  of  what  b  known  in  law  as 
*  ordinary  care,'  as  applied  to  an  employment  of  thb  nature,* 
says  Mr.  Justice  Foster,  in  Fowler  p.  Tel.  Co.,  80  Me.  381, 
388.  But  the  question  immediately  arises,  what  b  meant  b^ 
'ordinary  care  as  applied  to  an  employment  of  thb  nature 
The  answer  to  thb  question  can  only  be  found  by  a  referen 
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to  nomc  of  the  more  important  cases."    This  cttation  is  a  goocT 
illuHtration  of  the  author's  critical  faculty. 

The  work  b  characterised  throughout  by  a  clearness  of 
thought  and  a  vigor  of  statement  which  make  it  most  into^ 
esting  and  suggestive,  and.  therdbre,  valuable.  It  is  aa  essay 
as  distinguished  from  a  treatise.  Mr.  Brooks  has.  however, 
collected  and  ducussed  all  of  the  most  important  cases,  and  his 
classification  of  the  subject  is  probably,  on  the  whole,  the  best 
that  could  have  been  adopted  in  view  of  the  fiict  that  he  steadily 
adheres  to  his  plan  of  investigating  how  Cu*  existing  cksctrines- 
and  principles  must  be  modified  m  order  to  meet  the  peculiar 
requirements  of  the  subject.  It,  therefore,  seems  natural  to 
discuss  successively  as  he  does,  **The  Status  of  a  Tetegiaph 
Company;**  *«The  Liability  of  a  Telegraph  Gmipany;"  "The 
Limitation  of  Liability  by  GmditkNis  in  the  Message  Blanks;*'' 
"The  Measure  of  Damage." 

Each  of  these  heads  is,  of  course,  ebborately  snbdivkled:- 
The  discussion,  under  the  last  head,  of  "Mental  Suflering"' 
(page  54)  is  particularly  to  be  commended.  G.  W.  P. 


The  Law  op  ExrERT  Testimosty.    By  Evax  B.  Lewis,  A.M.,. 

LL.  B.,  of  the  Philadelphia  Bar.     Philadelphia:  Rees  Welsh 

&  Co.     1894. 

The  author  states  in  his  preface  tliat  "This  volume  is  in- 
tended to  give  a  general  treatise  [sic]  on  the  hw  of  expert 
testimony,  as  it  is  found  in  the  decisions  of  the  various. 
States,  together  with  the  coimnon  law  principles  as  they  arr 
applied  in  our  courts.**  After  a  careful  examination  of  this 
book,  we  find  that,  with  its  good  features,  it  is  not  only  not 
exhaustive,  but  it  is,  in  a  number  of  instances  which  have 
come  to  our  notice,  inaccurate.  Thus,  on  page  33  we  find 
the  following:  "The  general  rule  is  to  exclude  any  writing 
for  comparison.  This  is  the  prevailing  English  common 
bw  rule;  and  one  substantially  like  it  prevails  hi  the  New 
Engbuid  States,  Mississippi,  Ohio,  Kansas,  Iowa,  Texas,. 
New  Jersey  and  New  York.** 

The  author  does  not  seem  to  be  aware  of  the  fiut  that  the 
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common  law  rule  has  been  changed  by  statute  in  England* 
and  also  in  many  of  the  United  States,  including  Ohio,  New 
Jersey,  and  we  believe  New  York.  The  author  does  not 
appear  to  be  consistent  in  his  statements.  Thus,  upon  pages 
44  and  50,  we  find  contradictory  statements  relative  to  the 
identification  of  blood  as  human. ^  The  quotation  firom  the 
testimony  of  the  i^itness  in  the  Cronin  case  on  page  46,  is 
incorrect,  as  we  happen  to  know  of  our  own  knowledge. 

The  work  on  the  same  subject  by  Dr.  Henry  Wade  Rogers 
is  much  superior  to  the  work  in  question,  which,  as  we  have 
stated  before,  b  neither  exhaustive  nor  accurate.  A  critical 
study  of  the  Englbh  language  would  have  improved  the 
phraseology  of  the  work.  See,  for  instance,  the  preface  and 
page  19,  14th  and  15th  lines,  and  page  27,  3d  and  4t)i  lines 
of  the  second  paragraph. 

M.  D.  EWBLL. 
The  Kent  Law  Sdiool  of  Chicago. 
J«ly  II,  la^i. 

FocKET  Makual  of  Rules  of  Order  for  Deuberative 
AssEsiBUEs.  By  Lieut.  Col.  Henry  Mi  Robert.  Qiicago: 
S.  C.  Griggs  &  Ca     1894. 

This  compendious  little  manual,  which  has  now  reached  its 
one  hundred  and  fifth-eighth  thousand,  richly  deserves  the  ' 
success  it  has  achieved.  In  its  own  peculiar  domain  it  has  no 
rival  Compared  with  the  antuiuated  inefficiency  of  Cushiko, 
and  the  do^^matic  unreliability  of  Reed,  its  pages,  with  their 
clear  definttkms  and  statements  of  principles,  thdr  abundant 
explanations  and  full  cross  references,  are  asa  modem  scientific 
text  book,  beside  those  that  obtained  in  our  gruidfiither^s 
days.  If  there  is  any  doubtful  point  not  elucidated  in  its 
pages,  the  man  who  can  point  it  out  deserves  a  prixe  for  his 
keenness  of  sight  And  in  spite  of  this  scientific  completeness 
and  accuracy,  it  is  withal  so  simple  that  misttnderstandtng  of 
its  statcmcnu  woukl  be  inexcusable.  With  this  book  in  his 
hand,  no  chairman  can  be  pardoned  for  those  crron  with 
which  we  are  all  so  fiuniliar  in  the  deliberatkMis  of  chuich  and 
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The  book  is  its  awn  best  eulogy;  but  if  there  is  one  feature 
that  deserves  praise  above  others,  it  is  the  tabular  arrafigenMnt 
of  motions  at  the  beginning  of  the  work,  which  gives  at  a 
glance  the  status  and  requirements  of  every  motioii  that  can 
be  put-H)uestions  more  puuling  than  any  others  whidi 
alone  wouM  render  the  book  not  merely  invaluable,  but  indit> 
pcnsable,  to  any  one  who  would  clearly  understand  the  rukf 
of  parliamentary  practice.  R.  D.  S. 

The  Law  of  Real  Estate  Broreks  as  DEaosD  »  th^ 
A>iERicA.\  G>CRTs.  By  Stewart  Rapalje.  New  York; 
Baker,  Voorhis  &  Co.     1893. 

This  little  book,  in  the  words  of  the  author,  is  not  put  Ibffw 
ward  as  a  treatise,  but  rather  as  a  oompilatson  of  the  case4air 
upon  the  relation  of  real  estate  broker  and  customer.    It  m 
clear  that  it  is  the  broker's  book,  written  from  his  standpoint, 
to  meet  his  necessities,  settle  his  doubts,  and  "deter  him  finom 
rushing  hito  court  with  a  case.**    The  work  u  a  concise  digot 
of  about  nine  hundred  important  cases  upon  the  law  of  prin- 
cipal and  agent  as  applied  to  real  estate  transactions.    The 
first  part  treats  of  the  powers  and  liabilities  of  the  broker, 
including  his  authority  to  act  for  and  bind  his  prindpaL    The 
second  and  more  important  part  is  devoted  to  the  very  inter- 
esting subject  of  compensation,  particularly  the  right  to  com* 
missk>ns  and  suits  for  commisskms,  with  special  rcfeicnce  V> 
the  various  defences  set  up  by  ingenious  customers. 

The  work,  as  has  been  said  before,  is  not  a  treatise.    There 
is  no  historical  or  legal  discussion  whatever,  no  atten^ 
to  criticise  or  reconcile  conflicting  dicta  and  rules.    The  tad^ 
comprises  a  succession  of  brief  and  compact  syllabi,  joined  b^r 
the  femillar  -Thus,"  "but,"  -so,"  •* where,**  etc.,  with  foot^ 
notes  devoted  to  dtatfons.    An  author  who  believes  this  form 
of  writing  of  use  to  bymen  simply  deceives  himselC    A  lay« 
man's  law  book  must  contain  foil  and  patient  explanatioiis  of 
flrst  principles.    The  layman  is  merely  bewildered  by  the  best 
of  digests.    This  work,  however,  will  be  of  service  to  the 
attorney  whose  practice  includes  a  real  estate  business^  and 
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to  the  title  and  real  estate  oflicen  of  the  many  trust  companiea^ 
that  are  tut  monopolizing  the  business  of  settlements. 

W.  H.  L. 

A  Studv  of  thb  Deobneiiacy  of  the  Jaws  of  the  Humast 
Race.  By  Euoene  S.  Talbot,  M.D.,  DD5.,  Chicago,  IlL 
Philadelphia:  The  S.  S.  White  Dental  Manu&cturing  Co» 
1892. 

The  EnoLOOY  of  Osseous  Depormitibs  of  the  Head,  Face, 
Jaws  akd  Teeth.  By  Eugene  S.  Talbot,  M.D.,  DD.S. 
Third  Edition. 

These  two  books,  which  we  have  examined  with  much 
interest,  should  prove  a  lasting  monument  to  the  industry  ana 
learning  of  their  author.  The  question  of  degeneracy  of  the 
jaws  in  its  relation  to  the  administration  of  criminal  justice  was 
presented  hi  evidence  in  the  case  of  the  Fteple  v,  Prendergast 
in  the  Gty  of  Chicago,  in  which  case  the  learned  author  was 
called  and  examined  as  an  expert.  It  seems  to  the  writer  that 
anyone  with  unprejudiced  mind,  examining  the  statistics  so 
industriously  collected  by  the  author,  will  be  compelled  to- 
regard  his  conclusions  with  respect.  To  treat  such  condu- 
sioas  with  ridicule,  as  was  done  by  some  of  the  alleged  experts 
hi  this  case,  is,  to  take  a  charitable  view,  evidence  of  ignorance. 
To  give  these  works  Mich  a  notice  as  they  deserve  would 
occupy  too  much  space;  but,  among  other  questions  therein 
consklered,  we  would  call  particuUr  attentk>n  to  Chapters  X, 
XI,  XII  and  XIII,  respectively,  of  the  work  secondly  above 
described,  treating  upon  *'  Crime,*'  **  ProstitutkMi  and  Sexual 
DegenerKy,"  "  Moral  Insanity,"  *'  Pauperism  and  Inebriety'*' 
and  "  Intellectual  Degeneracy." 

No  pcMtitkMier  of  hiw  called  upon  to  invcstigale  a  case  i» 
which  the  allq^  criminal  presents  stigmata  of  degeneracy  as 
was  the  .case  hi  the  Prendergpst  trialt  can  aflbrd  to  pass  by- 
tiiis  work.  M.  D.  Ewbll. 

As  Bsnt  Lmt  achool  cfGUows. 


COMMUNICATIONS. 


A  COMMESCT  OH  DR.  BANKUTER's  VIEW  OF  THE  PEEKDEKOAST  CASE. 

The  most  ttrildng  feature  of  Dr.  Bannister's  article  on  the 
Prenclercast  Case,  published  in  the  last  number  of  The 
American  Law  Rbcister  akd  Review,  is  its  utter  fiulure  to 
touch  the  vital  point  in  the  case.  That  point,  as  in  every  case 
in  which  insanity  is  set  up  as  a  defence,  was  not  whether  the 
criminal  was  insane,  but  whether  he  was  responsible.  A  man 
can  be  insane  and  responsible  at  the  same  time.  The  two 
conditions  are  not  interdependent.  It  would  not  neoessariljr 
follow,  then,  that  Prendergast  was  wrongfully  punished,  evca 
if  we  admit  the  jury  to  have  made  a  mistake  in  their  finding 
as  to  his  sanity.  But  Dr.  Bannister  should  also  bear  in  mind 
that  the  opinions  of  experts  are  by  no  means  conclusive  of 
fects---no  opinion  can  be;  and  even  if  the  learned  doctors  who 
gravely  pronounced  their  dicta  on  the  hypothetical  question 
put,  were  the  polestars  of  their  profession,  it  does  not  neces- 
sarily follow  that  the  jury  who  saw  and  listened  to  the 
criminal  were  not,  by  very  reason  of  their  lack  of  special 
training,  better  fitted  to  deckle  impartially.  Overfine  trainiiig 
in  an>'  special  department  is  apt  to  lead  to  results  that  them- 
scKts  partake  of  the  character  of  a  mild  mania.  A  hi^^ibicd 
pointer  kept  in  the  dty,  away  from  all  opportunities  to  exer- 
cise his  special  powen,  has  been  known,  when  taken  out  for 
a  walk,  to  point  a  fen  or  a  piece  of  paper;  and  the  same 
tendency  is  unfortunately  too  apparent  in  some  modem 
experts. 

Before  the  punishment  of  Prendergast  can  be  justljr 
impugned,  then,  these 'fects  must  be  established,  i.  That  he 
was  insane,  not  merely  supposed  to  be,  on  the  strength  of 
hereditary  .influence,  phsrsical  condition  and  erratic  actfoo, 
b>'  men  whose  business  it  is  to  ferret  out  such  fects.  2.  That, 
supposing  him  to  have  been  insane,  that  insanl^  was  of  a 
nature  to.  negative  his  responsibility.  On  tint  last  questioo 
the  law  and  the  doctors  are,  and  probably  will  always  be,  at 
war;  but  fortunately  for  the  wdfere  of  the  country,  the  tew 
has  the  upper  hand.  A  Subsceibsr. 
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There  appeared  in  Thi  Fontm  for  July,  1894.  an  admir- 
able paper,  entitled  "  Research  the  Vital  Spirit  of  Teaching/* 
by  President  G.  Stanley  Hall.  **  In  the  days  of  the  old  New 
England  fimn,"  says  the  writer,  "where  ewry  boy  had  active 
duties  and  was,  in  a  sense,  a  member  of  the  firm ;  in  the  days 
of  the  old  debating  society  and  the  earlier  disputation,  which 
from  the  time  of  Socrates  down  to  the  present  century  was  the 
chief  academic  method, — there  was  far  more  to  develop  the 
active  powers  of  youth  than  in  the  academic  training  which^ 
with  the  decline  of  these  things,  languished  until  these  days 
of  research ;  and  research,  for  the  average  man,  is  doubllas 
of  fiu*  greater  value  for  discipline  than  for  discovery."  He 
proceeds  to  point  out  that  the  deeper  causes  and  effects  of  this 
movement  lie  in  the  fact  that  individuality  is  thus  developed, 
and  that  the  method  b  re-enforced  by  the  newer  anthropology, 
which  regards  man  as  two-thirds  will,  makes  effort  the  highot 
and  most  educable  part  of  his  nature  and  thus  gives  the  method 
44  680 
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of  research  itself  the  highest  value,  even  for  lou-er  schools^ 
quite  apart  from  the  value  of  discoveries. 

It  seems  strange  that  so  little  attention  has  been  paid  to  the 
bearing  of  such  considerations  as  these  upon  the  subject  of 
lc;;al  education,  especially  in  view  of  the  fact  that  a  somewhat 
heated  debate  is  in  progress  at  the  present  time  with  respect  to 
the  proper  method  of  law  school  instruction.  The  explanation 
is  probably  to  be  found  in  the  fact  that  the  study  cmT  law,  in 
this  country,  is  commonly  looked  upon  as  a  department  of 
education  widely  separated  from  all  others — ^the  lawyer,  with 
characteristic  narrowness,  believing  himself  to  be  there  in 
a  world  of  his  own  creation,  where  no  principles  of  education 
are  recognized  save  those  which  he  himself  evolves.  It  is 
assumed  that  all  problems  which  arise  arc  to  be  solved  with 
reference  to  the  consideration  that  the  subject  to  be  taught 
and  learned  is  imi\  instead  of  with  reference  to  the  considera- 
tion that  the  problem  is,  before  all  else,  an  educational  problem. 
It  follows  from  this  that  almost  every  lawyer  with  whom  one 
converses  on  the  subject  of  legal  education  is  ready  to  speak 
ex  cathedra  and,  merely  in  virtue  of  the  circumstance  that  he 
is  a  member  of  the  bar,  to  pronounce  the  most  positive  opin- 
ions upon  the  most  difficult  educational  questions.  In  New 
York  city,  for  example,  where  the  contest  is  fiercest  between 
the  so-called  "  Oise^ystem  "  and  the  so^alled  **  Dwight 
Method,"  the  school  which  seeks  to  identify  itself  with  the 
latter  intrenches  itself  behind  a  published  list  of  the  names  of 
members  of  the  New  York  Bar  who  signed  the  petition  for  the 
incorporation  of  the  school — the  inference  bang  that  they  took 
this  step  because  of  a  settled  opinion  fiivorable  to  that  particu- 
lar method  of  instruction.  It  is  indeed  true  that,  considering 
the  efforts  which  must  have  been  made  to  obtain  signatures, 
the  list  is  more  notable  for  the  names  which  it  does  not  than 
for  those  which  it  does  contain ;  and  it  is  also  true  that  some 
of  the  gentlemen  whose  names  appear  on  the  list  attained  thdr 
present  conspicuous  positions  for  reasons  other  than  the  pro- 
fundity of  their  legal  learning.  The  point  insisted  on,  how- 
ever, is  this :  that  there  is  among  lawyers  a  tendency  to  decide 
questions  of  this  sort  by  a  mere  count  of  heads  and  to  seek  to 
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vindicate  a  particular  method  of  instruction  by  a  simple  enu- 
meration of  the  successful  lawyers  whose  legal  education  was 
moulded  in  conformity  to  it. 

Another  result  of  this  mode  of  concdnng  the  subject  i^  the 
basis  of  the  selection  of  teachers  of  the  law.  It  is  often 
assumed  that  an  eminent  jud;;c  or  a  successful  advocate  or  a 
learned  counsellor  will  unquestionably  prove  himself  the  right 
man  to  instruct  students  of  law,  and  to  inspire  them  with  a 
zealous  love  for  the  science  to  which  the>'  have  sworn  allegi- 
ance. When  a  chair  is  to  be  filled  in  a  law  school,  it  is  tar  too 
seldom  that  the  inquiry  is  made  respecting  a  candidate  whether 
or  not  he  possesses  those  {Kculiar  qualities  which  mark  the 
teacher,  and  it  is  quite  certain  that  the  instances  are  few  indeed 
in  which  a  selection  is  made  upon  the  basis  of  the  candidate^ 
ability  to  stimulate  in  his  students  the  spirit  of  research.  **  For 
research,*'  says  the  writer  already  quoted,  **  the  first  need  is  a 
professor  who  not  only  points,  but  leads  the  way.  .  .  .  The- 
distance  between  these  men  and  the  routine-lesson-hearing  pro- 
fessor is  too  great  to  he  estimated  by  any  method  of  psycho- 
logical measurement  yet  devised." 

Now,  it  requires  but  little  reflection  to  con\'ince  an  open- 
minded  man  that  if  research  and  research  methods  have  value 
in  any  department  of  education,  surely  they  must  attain  their 
maximum  value  in  the  law.  In  legal  education  research  has  a 
positive  value  as  regards  discovery  entirely  apart  from  its  dis- 
ciplinary value;,  for  it  must  be  remembered  that  there  are  few 
who  study  law  except  with  the  intention  of  actually  engaging, 
upon  graduation,  in  what  is  "original  work  '*  in  its  truest  sense. 
The  great  majority  of  college  men  who  take,  say,  a  history 
course,  are  taking  it  for  its  pure  educational  value,  and  not 
with  a  view  to  themselves  enlisting  in  the  ranks  of  the  his- 
torians. Yet,  the  highest  authorities  unite  in  commending  the- 
research-method  as  the  method  which  will,  even  in  such  cases*, 
best  enable  professor  and  student  to  attain  the  desii^  end. 
A  /crtian,  is  this  true  in  the  study  of  the  bw,  for  there  e\-efy 
student  b  fitting  himself  to  take  an  active  part  in  the  devdop-- 
roent  of  the  law,  and,  by  argument  based  upon  research  and 
investigation,  to  influence  the  decision  of  the  caaei  which  e^ 
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(Icncc  its  |pt>iith.  It  h  Homcw'hat  dijicouRtgin;*,  thcrdbre,  to 
find  in  a  paper  recently  put  forth  by  the  Dean  of  the  New  York 
I^w  School  Much  a  para^^ph  ax  the  followin};,  in  which  he 
ithow!!  a  lack  of  ap|>rcciation  of  the  general  educational  value 
of  rcsicarch,  and  ignores  the  peculiar  conditions  which  give  it  a 
special  value  in  legal  education :  "  If  a  young  man  wishes  to 
team  English  history,  is  he  sent  to  Europe  to  ransack  the 
archives  and  study  the  original  documents,  or  arc  the  works  of 
Gmkkn  and  Garoixer  and  Macaulav  put  into  his  hands  ?  If 
he  wishes  to  study  medicine  and  surgery,  is  he  kept  carefully 
aloof  from  the  treatises  of  gruat  medical  writers,  who  have 
recorded,  for  the  benefit  of  those  living,  the  abiding  results  of 
all  past  and  present  study,  experience  and  discovery,  and  is  he 
furnished  with  a  living  patkmt  and  a  dead  subject,  that  he  may 
learn,  by  treatment  of  the  one  and  by  dissection  of  the  other, 
what-  he  may  thus  acquire  from  the  'original  sources?' 
Hkvcb's  Auicrkati  C^mmomvctdth  is  an  elaborate  treatise  upon 
the  government  and  institutions  of  this  country,  gathering 
together  a  mass  of  valuable  facts,  which  the  student  might 
ha\'c  sought  dut  for  himself  in  the  'original  sources;*  but  still 
it  has  been  welcomed  as  one  of  the  most  important  books  of 
the  time,  and  readers  by  thousands  derive  instruction  from  its 
pages,  sadly  oblivious  of  the  fiict  that  they  are  getting  thdr 
knowledge  at  'second  hand.'  In  (act,  when  one  thinks  of  the 
enormous  mass  of  'second  hand*  knowledge  that  has  been 
absorbed  by  the  educated  classes  of  Europe  and  America,  in 
school,  in  college,  or  in  private  reading,  the  thought  is  almost 
appalling."  These  sarcastic  references  to  the  getting  of 
knowledge  at  "second  hand"  were  calkrd  forth  by  Mr.  James 
C.  Caktee's  use  of  that  phrase  to  describe  the  method  of 
teaching  law  in  which  the  instructor  follows  with  his  class  in 
the  roadwa>*s  made  by  some  text-book  writer,  explaining  as 
they  go  the  nature  of  the  ivork  which  the  author  has  wrought, 
and  "  proving  "  it  from  time  to  time  by  an  examination  of  a 
few  of  the  cases  with  which  the  author  was  compelled  to  deal. 
Mr.  Carter,  in  using  the  phrase  in 'question,  was  pointing  a 
contrast  between  this  method  and  the  so-called  "case-system,** 
in  which  the  instructor,  turning  aside  llrom  the  royal  road 
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which  Others  have  made,  leads  his  class  through  the  wilder- 
ness by  a  way  which  he  himself  has  explored— instructor  and 
class  together  grappling  with  the  cases  and  hewing  for  them- 
selves a  broad  path,  which  is  thus,  in  a  real  sense,  a  path  of 
their  own  making. 

Much  has  been  written  and  more  has  been  spoken  about  the 
"  case-system.'*  It  is,  perhaps,  useless  to  multiply  words  in  its 
behalf— lor  in  any  courM  in  which  it  has  been  tried  it  speaks 
for  itself.  Under  the  case-system  the  materiab  which  are  put 
in  the  students*  hands  are  the  cases  which  the  instructor  has 
sdected  as  the  stepping-stone  cases  in  the  development  of  the 
subject  or  doctrine  under  discussion.  These  cases  stand  for 
the  stages  of  devdopment  through  which  the  doctrine  has 
passed  from  the  time  that  its  germ  first  made  its  appearance 
until  its  present  proportions  were  attained.  With  the  tacts  of 
the  second  case,  in  historical  sequence,  before  him  and  with 
the  original  decision  as  a  precedent,  the  student  b  asked  to 
address  himself  to  the  problem  with  which  the  court  was  con- 
fronted when  that  second  case  arose.  Step  by  step  he  is  made 
to  carry  the  development  forward  as  applied  to  the  fiicts  of  the 
cases  as  they  successively  came  up— thus  entering  into  the 
inmost  spirit  of  the  opinions  of  the  judges,  after,  in  each  case» 
first  endeavoring  to  form  his  own.  He  is  thus  taught  to  look 
upon  the  law  as  a  living  and  a  growing  organism,  and  to 
undeitand  that  the  development  is  destined  still  to  go  on.  He 
is  in  a  positbn  to  apply  the  necessary  mental  corrective  when 
he  leads  text-books  and  treatises  such  as  Black8T0NB*s,  which 
almost  ignore  historical  perspective  and  treat  legal  doctrines  in 
a  given  form  as  things  recognized  in  that  form  sem/tr,  Mfue 
etat  ammi^.  The  '*  genius  of  the  law"  ceases  to  be  to  him  a 
mere  phrase.  He  realizes  that  the  law  grows  upon  historical 
and  not  upon  mathematical  principles.  He  is  made  to  per- 
ceive how  it  will  grow  and  develop  while  he  is  at  the  bar.  It 
should  seem  that  no  institution  which  aims  at  dispensing  alt 
that  is  best  in  education  can  long  remain  in  doubt  as  to  which 
of  these  two  mahods  shall  be  adopted  in  its  law  schooL 
"The  law.  for  the  student,  is  not  merely  something  to  know  oC 
but  also  something  to  do;  and  the  method  that  innves  the 
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Student  to  such  mental  processes  as  are  to  be  his  very  tools  of 
trade  when  he  starts  upon  his  independent  career  is  the  method 
that  will  best  fit  him  (or  any  responsibility  he  may  assume  for 
hiii  first  or  his  last  client.'*'  Harvard  has  pursued  this  method 
for  a  quarter  of  a  century,  and  Columbia,  within  a  few  years, 
has  followed  her  example.  Both  have  done  great  things  for 
the  cause  of  legal  education  in  America. 

At  this  point,  however,  it  is  proper  to  recognize  that  while 
law  is  in  its  essence  a  sdtnce,  it  is  nevertheless,  in  our  day,  in 
some  of  its  aspects  a  trade.  There  must,  therefore,  be  trade 
uliools  where  the  primary  end  in  view  is  admission  to  the  bar 
of  some  particular  city.  For  such  a  school  the  consideration 
of  educational  problems  is  useless.  It  should  be  run  wholly 
on  business  principles.  It  should  follow  public  opinion  and 
not  lead  it.  Curriculcum,  location,  hours— all  should  be 
determined  with  reference  to  the  convenience  of  the  class 
of  students  from  whose  patronage  it  is  to  derive  its  profits. 
Except  in  rare  instances  such  an  institution  will  have  little 
dignity,  but  it  will  make  money.  Here  is  a  picture  of  the 
Columbia  Law  School  in  the  days  when  its  diploma  admitted, 
ipso  facto,  to  the  New  York  Bar— when  Professor  Dwight 
and  his  method  were,  perhaps,  in  the  zenith  of  their  &me. 
-*' There  were,  on  the  average,  not  more  than  ten  students 
using  the  library  at  one  time.  The  room  was  usually  empty; 
but  just  before  or  after  a  recitation  it  was  a  popular  resort. 
The  order  was  not  good,  loud  conversations—often  on  poli- 
tics— were  carried  on,  tobacco  was  freely  used,  and  there 
was  no  place  to  leave  hats  or  coats.     Many  of  the  students  I 

never  used  the  library.     Those  serving  in  offices  hurried  to  | 

the  school  just  as  recitations  began,  and  left  the  instant  they 

*  See  "The  Dwight  Method**  by  Thomas  FBrrroN  Tavuml   Hanr. 
Law  Rev.,  voL  7,  p.  aoj.    This  adniirsble  article  did  not  come  snder  ny 
aotiee  nntil  thia  paper  waa  half  written.    It  it  a  latiafactioii  to  have  addi- 
tional weight  given  to  many  of  the  views  heie  raf:getted  >y  the  dicnai-  1 
ataaoe  that  they  have  been  anertrd  independent!)  by  Mr.  TaVu>R.    B«  ' 
writes  from  the  point  of  view  of  the  lawyer  who  has  had  a  practioal  | 
experience  of  the  totalled  **  Dwight  Method,**  and  his  paper,  while  catt* 
ing  attention  to  inherent  defects  in  the  ayttem  ittdf,  ntakea  It  entirely 
clear  why  it  is  that  the  **  Dwight  Method*'  cannot  exist  apart  ftom  a 
Dwight  as  iu  exponent 
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were  finished.  .  .  .  The  questions  were  put  quickly  and  iiith 
wonderful  tact.  ...  No  student  ever  had  his  "  (acuities  tried 
in  the  highest  degree/*  or  was  ever  driven  to  a  standstill 
Every  student  was  "encouraged.**  .  .  .  The  final  examina- 
tions for  a  degree  were  oral,  and  throughout  specifically  like 
the  recitations.** ' 

Where,  however,  a  law  school  is  a  department  of  a  uni- 
versity the  considerations  urged  in  this  paper  are  obviously 
in  place.  A  university  which  allows  its  educational  policy  in 
any  field  to  be  controlled  by  the  business  prindples  which 
determine  the  policy  of  a  trade  school,  must  at  once  foHcit 
Its  right  to  be  considered  among  the  forces  which  make 
toward  highest  education.  If  a  university  offers  instruction 
in  law,  that  instruction  must  be  given  upon  the  basis  of  the 
best  development  of  educational  science.  If  under  existing 
conditions,  when  only  two  eastern  law  schools  conform  to 
this  standard,  it  could  be  conceived  that  such  a  policy  would 
in  a  particular  institution,  result  in  financial  loss,  then 
expenses  must  be  cut  down  by  diminishing  the  corps  of 
instructors— or  the  school  must  be  dosed.  *'A  university 
cannot  ^temporize,  but,  despite  ulterior  considerations,  it  must 
strive  to  furnish  the  best  possible  education  in  the  law.** 

In  university  law  schools,  then,  research  methods  must  pre- 
vail—^and  it  is  contended  that  the  reuarch  method  cf  Uaming 
/wis  substantially  identical  with  the  so-called  "  Case-System,** 
which  has  been  already  referred  to.  Professor  Keexer  prefers 
to  give  to  this  system  the  name  of  the  inductive  method  of  teach- 
ing law.  This  name  b  suggestive ;  but  I  prefer  to  emphasize 
the  iact  that  it  is  the  student  himself  who  is  the  actor  under 
this  system.  Something  more  is  required  of  him  than  that  he 
shall  put  himself  in  a  receptive  state.  He  himself  takes  the 
fieki  and  actually  plunges  into  the  wilderness  of  the  bw.  If 
there  is  a  mountain  to  climb,  and  if  he  desires  to  become  an 
expert  climber,  the  student  becomes  like  one  who  is  not  con- 
tent with  studying  the  admirably  clear  treatise  on  mountain 
climbing  contained  in  the  Badminton  Library— or  even  with 
ascending  the  peak  by  a  route  that  has  become  fiuniliar.  He 
*  BsfT.  Law  B«v.,  VoL  7t  P^  SQ9  W  «y. 
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salliei  tbrth  with  hb  guide,  deterndiied  himself  to  experience 
the  Mnntions  of  the  explorer,  not  ttninindful  of  the  &ct  that 
hlfl  uttimate  object  b  not  to  reach  the  top  of  this  particular 
peak  but  to  learn  so  to  cKmb  that  he  ma/  climb  hereafter. 
The  function  of  a  teacher  under  the  *« Case-System**  in  the 
department,  say,  of  corporation  Uw,  or  the  hw  of  the  fmd 
contracts,  is  precisely  analogous  to  the  function  of  an  Alpine 
guide  in  the  case  of  an  escpedition  of  unusual  difficulty.  No 
one  who  has  had  the  benefit  of  the  services  of  a  guide  on  such 
an  expedition  will  object  that  thb  method  of  instruction  b  not 
distinguishable  from  solitary  and  unaided  study. 

Of  course  it  may  well  be  that  under  particular  conditions, 
it  b  impracticable  to  adhere  exclusively  to  the  «*  Case-System" 
in  its  typical  form  in  all  the  branches  of  study.  Lack  of  abil* 
ity  upon  the  part  of  an  instructor  so  to  manage  hb  cbss  as  to 
push  the  work  forward  with  the  necessary  rapidity  often  makes 
it  necessary  to  cover  a  portion  of  the  field  by  means  of  text- 
book study  or  by  '*  fbroisic  lectures."  Sometimes  the  m^^ni- 
tude  of  the  field  and  the  limited  number  of  hours  at  the 
instructor's  command  induce  him  to  adopt  a  similar  expedient 
in  order  that  hb  students  may  obtain  a  rounded  view  of  the 
whole  subject  Again  it  may  ofken  be  found  desirable  (as 
Profesjior  Keener  points  out*)  to  lighten  the  work  of  begin* 
ners  by  the  use  of  .a  text-book  during  the  first  year  of  study, 
when  the  student  is  unacquainted  with  technical  terms  and 
unfamiliar  with  legal  modes  of  thought.  In  such  cases,  how- 
ever, there  b  no  abandoning  of  the  research  method  as  the 
normal  method  to  be  punued  in  the  higher  legal  education. 
It  is  therefore  absurd  to  say,  as  Professor  Chase,  the  Dean  of 
the  New  York  Law  Schools,  says  in  this  connection— **  and 
so  the  DwiOHT  method  emerges  again  as  the  safe  reliance  when 
other  methods  fiul."  Perhaps,  indeed,  Professor  Chase  must 
not  be  taken  too  seriously;  for  the  drcubur  from  which  thb  ex- 
tract is  taken  b  obviously  the  advertisement  of  a  particular  bw 
school,  although  It  b  cast  in  the  form  of  a  discusskm  of  educa« 
tional  methods.  Even  the  language  of  the  passage  Just  quoted 
— ^"the  safe  reliance  when  other  methods  fidP— has  kmg  ago- 

•Yale  Uw JdofMO,  Mwdh,  ll^i,  p.  14S. 
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been  appropriated  by  the  writers  of  advertiaefnents  and  < 

be  uaed  without  at  once  suggesting  to  themindthatabuainesB 

enterprise  is  being  forwarded. 

The  point  insisted  on,  however,  is  that  educational  principles 
recognized  in  the  other  departments  of  institutions  which  are 
engaged  in  the  work  of  higher  education  must  be  recognized 
also  in  their  law  schoob  and  that  the  drat  du^  of  a  univcfsitx. 
law  school  M  to  set  definitely  before  itself  the  true  educatioQal 
ideal  and  then  subordinate  every  other  coosideralion  to  to 
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Term.  1894* 


I.  Sale^ExpresM  warranty. 

At  the  time  of  tnmslcr  of  bank  itock  to  pUdatiff  m  r  pRft  of  the  prke 
of  knd  conveyed  bj  bim,  the  gnuitee  lUited  that  the  beak  was  ofiguiiaed 
nnder  the  laws  of  PenntylmniR ;  that  the  itock  waa  worth  too  c^ta  on 
the  dolUr;  aod  that  H  waa  good,  high  dividend  paying  atock  Held  aa 
cxpreM  warranty  that  the  atock  waa  worth  ha  lace  vahw,  and  that  the 
bank  waa  duly  organised  aa  atatcd. 

a.  Same^impliid  warranty. 

Where  a  paper  purporting  :o  be  a  certificate  of  atock  ia  a  baak  legally 
oiganixed,  ia  sold  aa  anch,  there  ia  an  implied  wartanty  that  the  certifi- 
cate ia  genuine,  and  what  it  purporta  to  lie. 

3.  Samt^Evidence, 

In  aa  action  for  breach  of  warranty  in  a  contract  of  aale  of  baak  atock 
that  the  baak  waa  aoiveat,  eiridence  aa  to  the  condition  of  the  bank  Ibv 
yeaiB  alter  the  lale  ia  incompetent,  tlie  qweation  iavolfcd  belag  the 
aoltency  of  the  bank  at  the  time  of  the  aale' 

Warranty. 

Warranty  is  a  contract  of  indemnity  made  by  the  seller  of 
goods  in  iavor  of  the  buyer,  to  protect  the  latter  against  a 
fiulure  of  one  or  more  terms  of  the  sale  and  is  collateral  to 
the  main  contract. 

Warranty  is  the  same  as  guaranty,  only  the  latler  is  made 
with  reference  to  the  solvency  of  the  person. 

I.  ConsidemHoH,    The  contract  of  warranty,  like  other  con- 

■  Reported  ia  73  Han.  385. 
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tracts,  requtrei  a  suflficient  consuderatkm  to  support  it:  Bcnja'^ 
Httft  an  Sides,  |6ii. 

But  an  ofler  to  warrant  when  the  parties  commence  nego- 
tiating might  be  sufficient,  although  some  days  elapse  before 
a  final  consummatioii  of  the  bargain:  If^mat  v.  /fard, 
1 1  Wend.  584. 

A  warranty  in  a  printed  catalogue  of  an  auction  sale  n'ould 
not  ordinarily  enter  into  the  sale,  if  the  auctioneer  at  the  sale 
and  in  tlie  presence  of  the  purchaser  distinctly  announces 
that  the  seller  warrants  nothing:  Craig' v.  A^kr^  22  Up.  Can. 
C.  P.  349- 

Still  more  obviously  the  warranty  made  after  a  sale  has 
been  fully  made  and  completed,  and  not  before  promised  or 
understood,  is  invalid  unless  there  be  a  new  consideration : 
Hof^ns  V.  PfymfiPH,  1 1  Pick.  99;  Biass  v.  Kitiruigt,  5  Vt.  28  ; 
ToweU  V.  Gntiwood^  2  Scan.  24;  Sumtwrs  v.  Vaugkam^ 
J5  Ind.  32 J ;  Mcnkauu  v.  Comstoek,  42  Wis.  626. 

If  a  warranty  has  been  promised  at  the  sale,  and  one  is 
subsequently  given,  even  after  the  sale  b  completed,  it  is  not 
void  for  want  of  consideration :  Cide  v.  Weed,  68  Wis.  428. 

If,  however,  the  warranty  be  given  at  any  time  before  th^ 
sale  be  fully  completed,  it  is  valid.  Thus,  when  the  goods 
were  ordered  and  delivered,  but  no  price  fixed,  and  afterwards « 
when  the  price  was  'finally  agreed  upon  a  warranty  was  given* 
it  was  held  valid :  l^McetU  v.  Lelami,  100  M^ss.  432. 

Hie  question  of  consideration  usually  arises  only  in  taapx^am 
warranties,  as  implied  warranties  always  arise,  if  at  all,  at  th^ 
time  of  sale,  hence  the  consideration  always  exists ;  whereas* 
express  warranties  may  be  made  before  or  after  the  sale,  amf> 
a  slight  new  consideration  will  always  suffice:  Porter  v.  Boole^ 
62  Ga.  238. 

Thus,  where  the  goods  were  not  delivered  at  the  propel 
time,  justifying  the  vendee  in  refusing  to  accept  them,  and  th^ 
seller  said  if  the  buyer  would  accept  he  would  warrant  thenm 
against  fireedng,  this  was  held  binding:  Oi^gery.  Ckemderiam^ 
14  Wis.  258. 

When  an  agent,  by  an  oral  contract,  selb  and  delivers  th^ 
goods  of  a  disclosed  principal,  his  personal  oral  warranty  o^ 
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quality  u  not  a  contract  independent  of  the  contract  of  sale, 
but  is  a  part  of  it,  and  one  consideration  is  sufficient  to  support 
the  sale  and  warranty :  Johnson  v.  Thui,  1 16  N.  Y.  136. 

A  warranty  is  an  incident  only  to  a  completed  sale :  Osborm 
V.  GrnOs,  60  N.  Y.  540;  Zmnurmans.Morra»^2%  Minn.  367; 
Jamn  v.  Bokage,  45  Ark.  284. 

It  also  follows  that  a  warranty  given  after  a  sale  has  been 
made  b  void,  unless  some  new  consideration  be  given  lor  the 
warranty.  The  consideration  already  given  is  exhausted  by 
the  transfer  of  the  property  in  the  goods  without  a  warranty, 
and  there  is  nothing  to  support  the  subsequent  agreement  to 
warrant,  unless  a  new  consideration  be  given:  RoscoHn  v. 
Tkomas,  3  Q.  B.  334. 

3.  A  warranty  may  he  cither  exptm  or  imfHfd,  An 
express  warranty  is  an  affirmation  by  the  seller  of  a  nuiterial 
lact  concerning  the  goods  sold,  made  under  such  circum- 
stances that  the  buyer  has  a  right  to  rely  upon,  and  does  rely 
upon  them.  It  is  immaterial  that  the  seller  did  not  intend  to 
make  a  warranty :  Pasfy  v.  Freeman,  3  Term.  Rep.  5 1 ;  HaW" 
kirns  ^i,  Ptmberton,  51  N.  Y.  198;  Reed  v,  Hastings, 6\  111.  266. 

In  order  to  constitute  a  warranty  upon  a  sale,  it  is  not 
necessary  that  the  representations  should  have  been  intended 
by  the  vendor  as  a  warranty.  If  the  representation  is  clear  and 
positive  not  a  mere  expression  of  opinion — and  the  vendee 
understands  it  as  a  warranty,  and,  relying  upon  it,  purchases, 
the  vendor  cannot  escape  liability  by  claiming  that  he  did  not 
intend  what  his  language  declared:  Hawkins  v.  Ptmberton, 
51  N.  Y.  198 ;  Fairbank  CammngCo.  v.  Metsger,  1 18  N.  Y.  365. 

Any  affirmation  of  an  existing  tact,  distinctly  and  posithrely 
made,  m  negotiations  for  trade  b  deemed  a  warranty :  Sweet 
V.  BreuBey,  34  Barb.  549. 

A  warranty  b  a  collateral  undertaking  and  forms  a  part  of 
the  contract  by  the  agreement  of  the  parties :  Benjamin  an 
SaieSt  I  610;  and  thb  b  essential  to  its  validity:  Vmeenty. 
Leland^  looi  Mass.  433;  Wiknai  v.  Hard,  11  Wend.  584; 
Conger  v.  Chamberlain,  14  Wb.  358 ;  Smaaners  v.  Vanghn, 
35  Ind.  333 ;  Bryant  v.  Crosfy,  40  Me.  9. 

If  a  sale  of  property  b  complete  and  perfect  by  the  terms  of 
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the  written  contract  of  sale,  a  subwqucnt  u-arranty  is  void*, 
unless  some  new  consideration  be  |p\'en  to  support  it.  A  war* 
ranty  to  be  eflcctual  must  be  intended  as  such  by  the  parties  : 
Bryant  v.  Croshy^  40  Me.  9 ;  Sutwiun  v.  Vanghm^  35  Ind.  323. 

The  right  of  a  buyer  of  goods  to  sue  upon  the  seller's  special 
warranty  of  their  quality,  accrues  immediately  upon  the  fiolure 
of  the  warranty,  without  returning  the  goods,  or  giving  any 
notice  to  the  seller  :  VtiutHi  v.  Leiami,  lOO  Mass.  432. 

Wlierc  the  alleged  warranty  is  oral,  it  is  for  the  jury  under 
proper  instructions  from  the  court,  to  decide  upon  the  terms 
of  the  contract  and  the  existence  of  the  ingredients  nocessaiy 
to comttitutc a  warranty:  Coftgrry,  Ckambcrlmn^  14  Wis.  258. 

3.  So  fmrticular  form  of  wonis  is  ntctssary.  Any  words 
which  manifest  the  intent  of  the  parties :  WiWwryi,  Ourttvri^ 
44  Barb.  536;  Ckapmam  ^,  Murtk,  19  Johns.  290;  Cruks, 
Cole,  60  Mich.  397 ;  Hoiimn  v.  Doni,  12  Barb.  336;  Foigir 
V.  Oiau^  18  Pick.  66;  Becman  v.  Bnet,  3  Vt.  53 ;  Robais  v. 
Morgan^  2  Cow.  438  ;  Henskaw  v.  Robbins^  9  Met.  83. 

Any  representation  of  the  state  of  the  thing  sold,  by  the 
defendant,  or  direct,  express  affirmation  by  him  of  its  quality 
or  condition,  showing  hb  intention  to  warrant,  will  be  sufii* 
cient :  Dnffa  v.  Mason,  8  Cow.  25 ;  Chapman  v.  Ainrek,  19 
Johns.  290. 

A  warranty  will  not  be  implied  from  loose  convcmtions 
between  the  vendor  and  vendee,  in  which  the  vendor  may 
praise  his  goods,  or  express  his  opinion  as  to  their  qualities, 
or  the  advantages  that  may  result  to  the  vendee  from  the  pur- 
chase. No  expression  of  opinion,  however  strong,  would 
import  a  warrant.  But  if  the  vendor  affirms  a  &ct,  as  to 
essential  qualities  of  the  goods  it  amounts  to  an  express  war- 
ranty :  Heuskaw  v.  RoAbins,  9  Mete.  83. 

The  expression  of  an  opinion  by  the  seller  that  logs  sold 
will  yield  a  certain  amount  of  merchantable  lumber,  is  not 
a  warranty,  where  the  buyer  examines  for  himself:  FoMoUbny 
v.  \VUeox,  80  III.  477 ;  Bynu  M.Janstn,  $0  Cal.  624. 

A  representation  involving  a  question  of  law  is  necessarily 
an  opinion :  Dnffany  v.  Fergnson,  66  N.  Y.  482. 

In  Baktr  v.  Hcndrkkson^  24  Wis.  509  the  purchaser  of  treei 
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saw  them  taken  from  the  ground,  and  packed  after  long  expos- 
ure. The  seller  assured  him  that  they  would  not  suffer  after 
long  exposure  to  the  air  before  they  were  packed.  Upon 
these  facts  it  was  held  that  there  was  no  warranty.  Dickson, 
C.  J.,  said,  **  It  is  obvious  that  they  were  but  mere  expressions 
of  opinion,  not  intended  as  a  warranty,  nor  so  understood. 
So  in  CarondoUt  Iron  Works  v.  Moore^  78  III.  571,  the  descrip- 
tion of  iron  sold  as  mill  iron,  was  held  no  warranty  that  it  was 
such,  but  a  mere  opinion,  because  the  buyer  had  examined  it 
before  contracting :  Faikntr  v.  Lant^  58  Ga.  1 16 ;  RMnson  v. 
Harvejt,  82  III.  58;  Bryam  v.  Crosby,  40  Me.  9;  Undsiy  v. 
Davis,  30  Me.  406;  Bonds,  Clark,  35  Vt.  577. 

It  is  not  always  easy  to  determine  whether  certain  language 
does  or  does  not  imply  a  warranty.  Much  will  depend  upon 
the  situation  of  the  parties  and  the  condition  of  things  when 
the  language  is  used,  and  to  which  it  will  apply.  It  is  certain 
that  the  word  warrant  need  not  be  used,  nor  any  other  of  pre- 
cisely the  same  meaning.  It  is  enough  if  the  words  actu- 
ally used  impart  an  understanding  on  the  part  of  the  owner 
that  the  chattel  is  what  it  is  represented  to  be,  or  an  equivalent 
to  such  understanding :  i  Pars,  Cont,  463 ;  Roberts  v.  Morgan^. 
2  Cowen,  438;  Masoa  v.  ChappcU,  15  Grat  572;  Warrem 
V.  Philadelphia  Coal  Co,,  83  Pa.  437 ;  Thornt  v.  McVeigh, 
75  III.  81 ;  Patrick  v.  Leach,  80  Neb.  530. 

Every  affirmation  at  the  time  of  the  sale  of  personal  chattels 
amounts  to  a  warranty.  This  seems  to  be  now  settled,  not- 
withstanding the  old  case  of  CluuUer  v.  Lopiis,  Cro.  Jac  4,  as 
to  the  sale  of  Bezoar  Stone.  It  was  so  decided  in  Osgood 
y.  Lewis  and  Berrikins  v.  Beran,  3  Rawlc,  23,  and  in  Pouxr 
V.  Barham,  4  Adolp  &  Ellis,  473,  and  even  in  New  York, 
where,  in  other  respects,  the  doctrine  of  Chandler  v.  Ljopas 
b  adhered  to.  It  has  been  held,  nevertheless,  that  any 
representation  of  the  thing  sold,  or  direct  affirmation  of  its 
quality  and  condition,  showing  an  intention  to  warrant,  is 
sufficient  to  amount  to  an  express  warranty:  Chapmmn  v* 
March,  19  Johns.  290 ;  Sioeet  v.  Colgate,  20  Johns.  196. 

In  the  case  of  Warren  v.  Ptuladdphia  Coai  Co,,  it  was  held,. 
"  no  qsedal  form  of  words  is  necessary.    The  word  warranty 
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though  it  is  the  one  generally  used,  is  not  so  technical  that  it 
may  not  be  supplied  by  others: "  See  Ltgett  v.  Smids  Alt 
Br€wmg  C0.,  60  111.  158 ;  Wkeeiir  v.  Rimd,  56  IH.  81. 

If  a  party  makes  rqwesentations  which  amount  to  a  war- 
ranty, he  cannot  avoid  their  eflcct  by  ihowing  that  he  did  not 
mtcnd  to  warrant:  SmWk  y./mstke^  15  Wis.  60a 

Some  of  the  older  Pennsylvania  cases  are  very  strict  in  their 
requirements  as  to  the  language  that  will  constitute  a  warnuity. 
In  WNOkmUyr.  Ntiisom,  20  Pa.  448,  soda-ash  was  sold,  the 
seller's  agent  representing  it,  as  he  was  authoriaed  to  do,  to 
contain  "  48  per  cent.  English  test"  The  court  refused  to 
admit  testimony  to  show  that  the  ash  was  fiu*  below  48  per 
cent  English  test,  and  this  was  sustained  on  writ  of  error  on 
the  ground  that  there  was  nothmg  in  the  representations  of 
the  agent,  or  the  authority  given  him,  to  jusjtify  a  finding  of 
warrranty. 

4,  If  tki  affirmmlioH  alUgcd  t^  he  a  wmranty  is  m  writu^ 
and  is  wtmmbigMoitt^  the  c&Hstnt€tiam  sf  tki  cmUraei  is  for  ike 
eonrt:  Edwards  v.  Marey^  2  Allen,  486,  490;  /femskawv. 
Robbms^  9  Mete.  83 ;  Riee  v.  Cpdmem^  1  Allen,  ^77 ;  Berre- 
kirns  y,Betd,  5  Rawle,  23;  1  n&mfsom  am  Trials,  |  1196; 
Dameis  v.  Aidriek,  42  Mich.  58. 

When  the  meaning  of  the  terms  used  in  a  written  contract 
is  ascertained,  the  eflect  and  interpretation  of  the  in:itrumeiit 
arc  to  be  determined  by  the  court,  as  a  matter  of  law,  and 
cannot  be  changed  or  controlled  by  evidence  of  the  under* 
standing*  of  the  parties  or  thie  community :  HtUekimsam  v. 
Boater,  5  M.  &  W.  535 ;  Rke  v.  Cadman,  1  Allen,  380. 

When  a  bill  of  paroeb  Is  given  upon  a  sale  of  good^ 
describing  the  goods,  or  designating  them  by  a  name  well 
understood,  such  bill  is  to  be  considered  as  a  warranty  thaC 
the  goods  sold  are  what  they  are  thus  described  or  designated - 
to  be.  And  this  rule  applies,  though  the  goods  are  examined 
by  the  purchaser  at  or  before  the  sale,  if  they  are  so  prepared 
and  present  such  an  appearance  as  to  deoehre  skilMul  dealers  2 
Henshaw  v.  RMims,  safra, 

I.  If  tki  e^ffimwtiam  is  emtigamu,  H  is  a  pusAm  far  tkr 
jury  wkitker  tke  forties  muUrstaad  ii  as  a  warrmafy  or  mure 
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exf^nssiofi  vf  opimon,  c09Hmi'Hdaii0ii,  €r  frmu  :  i  Tkunnfstm  om 
TriaU^  S  1 197,  98 ;  Coat  v.  Afasicj,  13  Wend,  ijj ;  Edwardt 
V.  Afany^  2  Allen,  486. 

*'  A  warranty  may  be  oral  or  written.  When  it  is  reduced 
to  writing  it  is  the  province  of  the  court  to  expound  it ;  but 
when  it  is  merely  \xrbal,  it  is  for  the  jur>'  to  interpret  the 
words  of  tlie  witness  who  testifies  concerning  it  The  court 
may  explain  to  the  jury  what  constitutes  a  warrauity,  when  it 
rests  altogether  on  oral  proof;  but  as  no  particuhr  form  of 
words  is  essential  and  it  is  mostly  a  question  of  intention  of 
both  the  vendor  and  vendee,  that  question,  like  any  other 
question  of  (act,  must  be  left  to  the  jury : "  Linduy  v.  Dwis^ 
30  Mo.  406-420. 

The  rule  is,  that  whenever  the  vendor,  at  the  time  of  sale*, 
makes  an  asscrtkNi  or  representation,  respecting  the  kind,, 
quality  or  condition  of  the  thing  sold,  upon  which  he  intends 
that  the  vendee  shall  rely,  and  upon  which  the  vendee  does, 
rely  in  making  the  purchase,  it  amounts  to  a  warrant}' :  Lmmme 
V.  Gregg,  I  Mete  144;  Smithy.  Mitter,  2  Bibb.  (Ky.)  617; 
Dtijfie  v.  MasoK,  8  Cowen,  25 ;  Vhwrn  v.  Keyes,  8  East  653* 
639 ;  Mnriff  v.  Waiiaci,  9  N.  H.  1 1 1 ;  Faggerty.  BlmekufeUir^ 
4  Ired  L.  (N,  C.)  238. 

I(  however,  the  vendor,  by  what  he  says,  merely  intends- 
to  express  an  opinfon  or  belief  about,  the  matter,  and  not  to- 
make  an  affirmation  of  the  &ct,  the  statement  will  not  amount 
to  a  warranty :  Hauam  v.  King,  3  Jones  (N.  C),  419 ;  Ragrrs 
V.  Adterman,  %2  Barb.  134;  Osgood  v.  Znw,  3  Harr.  &  G. 
(Md.)  485  ;  Bomdy.  Clark,  35  Vt  577;  Tkamtom  v.  Thorny 
jwv,4Grat  (Va.)  121. 

6.  1/  tke  coMtraet  of  salt  is  im  writiug,  mo  orod  warramty- 
cam  hi  shown  to  vary  its  terms:  Btnjamin  an  SaUs,  %  621;: 
IVedson  v.  Roodo,  30  Neb.  264. 

This  results  from  the  general  rule  of  evidence  that  no  new* 
terms  can  be  added  by  parol  to  vary  a  contract  which  the 
parties  have  reduced  to  writing:  Frost  v.  BUmehard,  97  Mass. 
155 ;  WUtmorey.  South  Boston  Iron  Co.,  2  Allen,  58;  WUnery, 
Wk^pU.  53  Wis.  298-304;  Shepherd  y.  GUroy,  46  Iowa,  193. 

In  Merriam  v.  Fioieb,  24  Wis.  640^  642,  the  wiitten  con- 
45 
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tract  contains  certain  express  warranties.  Parol  evidence  was 
ollcred  to  establish  certain  other  warranties,  but  the  court 
rejected  it,  sayinj;  that  the  writinj;  was  presumed  to  express 
the  wh<ile  contract  sis  to  warranties,  and  coukl  not  be  varied 
or  added  to  by  parol ;  Sec,  also,  MmUmh  v.  7%mtuu,  43  Conn. 

Hut  parol  e%*iilence  is  admissible  to  explain  a  written  war- 
rant)*,  for  where  the  sale  was  by  sample,  parol  evidence  was 
admitted  to  determine  whether  the  article  tendered  was  eq<  il 
to  the  sample:  Hogins  v.  PfjrmtM,  1 1  Pick.  97.  And,  wh  je 
the  sale  was  by  description,  evidence  was  admitted  to  deter- 
mine whether  the  article  delivered  answered  to  the  description: 
Sf4fo^  V.  Stmtk,  100  Mass.  154.  j 

If  the  article  is  sold  hy  a  formal  written  contract,  or  a  regu- 
Jar  bill  of  sale,  which  is  silent  on  the  subject  of  warranty,  no  1 

oral  warranty  made  at  the  same  time,  or  even  previously,  can  ' 

be  shown,  since  the  writing  is  conclusively  presumed  to  embody 
the  whole  contract.     Fur  the  same  reason  no  additional  war-  I 

ranty  can  be  engrafted  on  or  added  to  one  that  b  written: 
ijimb  v.  Cnifts,   12  Met.  353;    /f«v/  v.  Wood,  9  Vt.  286;  | 

fioardman  v.  Sf*ooHct,  13  Allen,  253;  Dean  v.  Masom,  4  Conn. 
432;  Frost  V.  BhHclMrd,  97  Mass.  155;  McQtuud  v«  Rm, 
77  Wis.  470;  DeWltt  V.  Bcrty,  134  U.  S.  312;  B^mk  v. 
Taylor,  98  N.  Y.  288 ;  Jones  v.  Aiicj,  17  Minn.  292. 

Thus,  where  the  written  warranty  xyas  only  to  the  age  and 
soundness  of  a  horse,  oral  statements  as  to  his  '*  docility  **  were 
held  not  admissible:  Mnllmn  v.  Thomas,  43  Conn.  252.  I 

A  written  warranty,  gratuitously  given  after  a  sale,  and 
therefore  void,  will  not  limit  an  oral  and  diflerent  one  given  at 
the  time  of  the  sale:  Altman  v.  Kennedy,  33  Minn.  339. 

7.  A  generai  warranty  does  not  nsnaiiy  extend  to  patent 
and  oMons  defects,  ^  stiek  defects  may  be  made  ttU  sutjeei 
of  tlu  warranty,  jf  ike  party  so  intends:  Benfa»nm  on  SaUh 
616.  618;  HUt  V.  North,  34  Vt  604;  miiiams  v.  If^gram, 
21  Tex.  300;  MeCormiekv,  Ketiy,  28  Minn,  137;  Bennett  y^ 
Bnehen,  76  N.  Y.  386. 

But  it  is  conceived  that  if  obvious  defects  are  not  covered  by 
a  general  warranty  it  is  simply  from  the  presumption  that  the 
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buyer  does  not  rely  upon  tl,  which  is  an  essential  element  to 
make  any  warrant)-  binding.  In  the  nature  of  things,  one 
cannot  rely  upon  the  truth  of  that  which  he  knows  to  be 
untrue,  and  to  a  purchaser  fully  knowing  the  (acts  in  respect 
to  the  property,  misrepresentation  could  not  have  been  an 
inducement  or  consideration  for  the  purchase,  and  hence  could 
not  have  been  a  part  of  the  contract  Hut  there  seems  to  be 
no  good  reason  why  a  warranty  may  not  cover  obvious  defects 
as  well  as  others,  if  the  vendor  is  willing  to  give  it,  and  the 
buyer  is  willing  to  buy  defective  property  on  the  assurance  of 
tlie  warranty.  If  he  relies  on  his  own  judgment  alone,  he 
does  not  rely  on  his  warranty;  if  he  relies  on  the  warranty 
alone  or  in  part,  he  is  not  >i*ithout  remedy  because  the  infirmi* 
ties  are  apparent:  Pimcy  v.  Andrtws^  41  Vt  631 ;  Fhrst  Natl 
Bank  V.  Grmdstaff,  45  Ind.  158;  Fletcher  v.  Kwir^,  69 
Ga.  591. 

"  It  is  absolutely  true,  in  regard  to  implied  warranties,  that 
no  implication  of  warrant)'  arises  when  the  delect  b  obvious  to 
the  senses,  because  such  defects  are,  or  should  be  known  to 
the  buyer ;  but  the  rule  may  be  different  as  to  express,  espe* 
dally  as  to  written  warranties  specially  covering  the  defbct. 
Such  contract!  are  to  be  construed  most  strongly  against  the 
warrantor ;  and,  for  ought  that  is  known,  the  warranty  was 
-  demanded  and  given  expressly  to  cover  existing  and  known 
defects.  Kvidence  that  the  defect  was  ob\ious  and  known  to 
the  buyer  and  so  excepted  from  the  operation  of  the  warranty, 
which  in  terms  is  broad  enough  to  cover  it,  is  apparently  no 
less  than  limiting  a  written  contract  by  parol  agreement  In 
the  one  case,  the  written  contract  b  limited  from  a  mere  infer- 
ence from  the  fiicts ;  in  the  other,  it  is  controlled  by  the  oral 
agreement  xA  the  parties;  in  both,  the  written  contract  is 
altered  and  an  eflcct  is  given  to  it  difleient  from  its  obvious 
meaning  on  its  face.  But,  if  a  warranty  never  covers  an 
obvious  delect  the  rule  does  not  apply  unless  the  extent^  as  well 
as  the  mere  existence  of  the  dbease  or  delect  b  also  known  to 
the  purchaser.  If  the  want  of  a  tail  or  an  ear  or  a  leg  of  a 
horse  b  not  covered  by  a  general  warranty,  yet  a  defect  in  the 
eye,  for  instance,  or  a  splint  on  the  leg,  though  visible,  may 
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aftcrwanb  pro\-c  to  be  m>  Hcrious  as  to  be  co\xrcd  by  the  war- 
ranty :*•  SArbW/<rr  v.  Ford,  54  Mi«i.  417. 

The  defect,  to  be  obiious,  must  be  discernible  by  an  ordin* 
ary  obser\xr  examining  the  property  «*ith  a  view  to  purchase 
and  not  one  requiring  special  skill  to  detect  it :  Bitdseyt  v. 
FroU,  34  Barb.  367;  Tkamfmm  v.  Hiorvey^  86  Ala.  $»; 
Dnw  V.  EUUom,  60  Vt  401 ;  Vaitt  v.  r«nidS».  59  Wis.  615. 

Of  course,  if  the  seller  uses  some  artifice,  conceals  defects 
otherwise  visible,  or  misrepresents  a  character,  his  general  war- 
ranty may  cover  them:  Kcnucr  v.  Htnrdimg,  85  111.  264; 
Ckadujt  V.  Grccmc,  24  G>nn.  562. 

A  temporary  and  curable  injury,  existing  at  the  sale,  but 
which  does  not  at  the  time  injuriously  affect  the  natural  useful- 
ness and  fitness  of  a  horse  for  service,  e^-en  if  it  be  a  fault,  is 
not  a  breach  of  warranty  of  soundness :  Roberts  v.  Jenkins.  2 1 
X.  H.  1 16.  In  KpTHgay  v.  Wlute^  10  Ala.  255.  it  was  kM 
that  any  disease,  which  effects  the  value  of  the  animal,  whether 
permanent  or  temporary,  b  an  unsoundness.  Approved  in 
Roberts  y./eni'ws,  21  N.  H.  1 19.  But,  whether  this  be  so  or 
not,  it  is  clear  that  disease  need  not  be  incund>le,  in  order  to 
be  an  unsoundness :  Tbom/tsom  v.  Bcrtrami,  23  Ark.  731. 

Lameness  may  or  may  not  be  unsoundness^  If  permanent, 
it  is;  if  only  accidental  and  temporary,  it  is  not:  Browne  v. 
Bigehw,  10  Allen,  242. 

Ordinarily,  a  warranty  is  understood  to  apply  only  to  the 
state  of  thmgs  existing  at  the  very  time  of  the  sale:  JMSfiSnr  v. 
MeDomaU,  13  Wis. 673;  LeggetiM.Samds  Ale  C49.«6o  III  158; 
BewmtM  V.  Qmmer.  50  Ind.  10. 

8.  Warrmt^s  by  agetUs.  AuctkNieers,  known  to  be  such» 
have  not  ordinarily  authority  to  warrant  and  bind  the  owner. 
Biood  V.  Frenek.  9  Gray,  198;  Sekeii  v.  Ste/Aems,  50  Mo.  ^75; 
Cotirt  V.  Su/der,  28  N.  E.  Rep.  718;  Dodd  v.  FItriow. 
1 1  Allen,  426. 

And  generally,  it  may  be  sakl,  that  a  mere  special  agent  "to 
sell,*'  has  not,  in  the  absence  of  any  express  authority,  or  any 
usage,  or  custom  to  that  effect,  power  to  warrant  and  bind  the 
principal  in  a  sale  of  an  article  open  to  inspectkm:  Cooity  v- 
Prrrine,  41  N.  J.  Law,  322;  Sndik  v.  Trmeey,  36  N.  Y.  79;. 
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State  V.  Fndmeks,  47  X.  J.  Law,  469;  Htrring  v.  Skaggt^ 
73  Ala.  446. 

If  the  articles  are  usually  warranted  when  sold  by  the 
(mner,  it  mny  be  that  an  agent  to  sell  may  he  supposed  to 
have  authorit)'  to  warrant,  and  to  sell  in  the  usual  way: 
Akerm  v.  Gcadspccd,  72  N.  Y.  108;  Mayer  y.  Dtan^  115  N.  Y. 
557;  Khnckery.  Conrad^  9  Mont.  191. 

In  sales  "by  sample,**  it  may  be  that  an  agent  has  impficd 
authority  to  warrant  that  the  property  shall  be  equal  to  the 
sample:  NeUam  v.  Owing,  3  Hill,  330;  RaadaO  v.  KtUmr, 
60  Me.  47. 

But  in  sales  «*by  sample/*  the  law  implies  a  warranty  of 
smularity,  whether  the  agent  does  or  does  not  expressly  war- 
rant it  This  will  be  more  fully  treated  of  under  the  subfect 
of  in^|Mied  warranties. 

In  C^Mmt  v.  SMffolk  Covnty  Mitts,  1 1  Cush.  586,  a  valuable 
case,  it  was  distinctly  held  that  a  general  selling  agent,  in  the 
absence  of  any  usage  or  custom  to  that  eflect,  has  no  authority 
lo  warrant  that  the  flour  sold  by  him  shall  keep  sweet  during 
a  sea  voyage  from  Boston  to  San  Francisco,  in  which  it  must 
twice  cross  the  equator.  And  in  Paimer  v.  Hatek,  46  Mo. 
585,  it  was  held  that  an  agent  to  sell  whiskey  had  not 
authority  to  warrant  against  its  seizure  for  former  viohtioa 
of  revenue  laws.  Some  American  courts  certainly  seem  to 
hold  that  a  general  agent  to  sell  has  .power  to  warrant,  with- 
out any  express  authority  or  any  custom  or  usage  to  that 
eflect,  unless  he  is  postttvely  forbidden  to  warrant:  Dendag  v. 
Ckast,  48  Vt  383;  Murray  v.  Bracks,  41  Iowa,  45;  Bier^ 
koftu  V.  Talmage,  103  Ind.  270;  /7/t/y  v.  Osborne,  33  Minn.  98. 

But  since  a  warrant)*  is  confessedly  no  natural  or  necessary 
part  of  a  contract  of  sate,  but  only  a  collateral  or  independent 
agreement,  though  gi\'en,  of  course,  on  the  occasion  of  a  sale, 
k  is  difficult  to  see  m'here  the  agent  gets  such  authority  unless 
expressly  or  nnpliedly  fh>m  the  principal,  or  how  a  mere 
muthority  "to  sell**  gives  pom-er  to  make  another  contnct, 
flfbl  a  necessary  or  usual  part  of  ''selling:'*  IKriTv.  Bmt. 
123  N.  Y.  604. 

Of  covrK,  an  unauthorised  warranty  of  an  agent  ma^  be 
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ratified;  but  a  mere  receipt  of  the  proceeds  of  the  sale  by  the 
principal,  in  ignorance  of  an  unauthoriied  warranty,  will  not 
be  a  ratification:  Smi:M  v.  Tracry,  36  N.  Y.  79;  CfmSis  v. 
Scott,  12  Allen,  493. 

As  to  what  circumstances  will  be  sufficient  evidence  of 
an  authority  to  warrant  by  an  agent,  see  Simtie  v.  /MAf, 
64  N.  H.  75;  CkMrchiii  v.  PkUmcr,  115  Mass.  310;  Eadky. 
AshboHgk^  43  Iowa,  519;  Mdbj  v.  Osbbnu^  33  Minn.  493. 

Impikd  IVarrwUy  may  be  implied  from  the  acts  of  the 
parties  or  from  custom  or  usages,  or  may  be  created  by 
openUion  of  law.  The  warranty  of  title  is  the  most  sweeping, 
as  by  a  contract  of  sale  the  seller  impliedly  warrants  to  sdl 
the  goods  as  absolute  owner  free  from  liens  and  charges, 
unless  the  dreumstances  of  the  sale  show  that  the  seller  is 
transferring  only  such  property  as  he  may  have  in  the  goods; 
Ckd/iwr's  Digest,  1 616;  Dorr  v.  Fislur,  i  Cush.  273 ;  Mer^ 
rkh9t  Natiomtd  Bank  v.  Gtdlamdct,  1 20  N.  Y.  298. 

Implied  warranties  are  created  by  law,  or  spring  from  frets 
arising  at  the  time  of  sale,  from  what  the  parties  did  rather  than 
what  they  said.  They  are  contracts  to  be  sure,  but  silent  con- 
tracts, and  certain  rules  prevail  as  to  their  existence,  or  non« 
existence.  No  implied  warranty  of  quality  ordinarily  ariaci 
where  there  is  an  express  warranty  of  some  other  quality. 
The  demand  by  the  buyer,  for  one  warranty,  is  supposed  to 
indicate  an  intention  to  desire  no  other.  ^^Exfrtsm  mnms  tU 
€X€luno  iilUrius^^  This  is  espedally  enforced  where  the  ex- 
press warranty  is  in  writing :  JarikstoH  v.  Ltngstom^  61  Ga. 
392 ;  BaUwim  v.  VanDiusen,  37  N.  Y.  487 ;  McGrmo  v. 
Fletcher^  35  Mich.  104 ;  MmUam  v.  Tkatmu^  43  Gxm.  252 : 
DeWla  V.  Btrrj^  134  U.  S.  313  ;  CkattdUr  v.  Tkom^sm^  30 
Fed.  Rep.  38. 

But  it  has  been  thought  in  South  Carolina  that  an  express 
warranty  of  quality  does  not  exclude  the  implied  warranty  of 
title*  nor  via  versa,  and  that  they  can  subsist  together;  one  a 
contract  by  law,  the  pther  by  the  parties :  Trmnmerr,  Tkomf* 
JM,  10  S.  C  164;  WeOs  v.  Speeirs,  i  McCord,  421. 

I.  Titief  It  is  unhrenally  agreed  in  America  alao^  that  tn 
eveiy  sale  of  perMmal  property  by  one  in  possession  thereof^ 
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selling  in  his  own  right  as  absolute  owner,  there  is  an  implied 
warranty  of  ownership,  making  him  liable  if  it  be  not  so» 
whether  he  made  any  express  assertion  of  ownership  or  not, 
or  whether  he  knew  of  any  defects  in  his  title  or  not;  the  sale 
it^lf  is  an  assertion  of  oi^nership.  This  applies  to  sales  of 
inooqx>real  property,  rights,  and  choses  in  action,  as  well  as 
chattels  :  MarshaQ  v.  Dnke^  51  Ind.  62 ;  Undsty  v.  Zam^,  24 
Ark.  224;  Thtrstam  v.  Sprati,  52  Me.  202;  SkattMck  v. 
Greene,  104  Mass.  42 ;  Wood  v.  Sheithm,  42  N.  J.  Law,  421 ; 
Kmmhhaar^,  Birch,  83  Pa.  426;  Giffem  v.  Baird,  62  N. Y.  229; 
Gookin  V.  Graham,  5  Humph.  (Tenn.)  480. 

Thu  implied  warranty  of  title  exists  although  the  vendor 
signs  and  delivers  to  the  buyer  the  bill  of  sale  under  which  he 
himself  acquired  his  chattels,  which  is  silent  on  the  subject  of 
warranty  :  Shattuek  v.  Green,  104  Mass.  102. 

If  his  own  bill  of  sale  had  contained  an  express  warranty 
of  title,  and  he  had  assigned  the  same  to  his  vendee  with  all 
the  conditions  therein  descAbed  that  might  amount  to  an 
express  warranty  on  his  part:  Lon^  v.  Anderson,  62  Ind.  537. 
'  Of  courne,  a  warranty  of  title  is  a  warranty  of  a  free  and 
pericct  title;  and  is  broken  by  any  prior  incumbrances,  mort* 
gages,  pledges  or  liens  on  the  property:  Dresaer  v.  Ainsworth, 
9  Barb.  619. 

And  whatever  amount  the  vendee  may  be  obliged  to  pay 
the  prior  incumbrances,  he  can  recover  of  his  vendor,  or 
deduct  it  from  the  price,  if  he  has  not  paid  for  the  goods: 
Seurgeniy.  Currier,  49  N.  H.  310;  Harper  v.  DoUan,  43  Iowa» 

332. 

If  vendor  is  in  possession  there  is  always  an  implied  war- 
ranty, if  out  of  possession  there  is  none:  Scranion  v.  Qarkp 
39  N.  Y.  220;  Meriden  Nafi  Bank  v.  Caliandei,  120  N.Y.  299. 

All  agree  that  by  possession  is  not  meant  actual  custody, 
occupation  or  physical  keeping,  but  includes  all  conslmctive 
poss^sskm,  sudi  as  possession  by  bailee,  or  agent  of  the 
vendor,  elc^  the  word  possession*  mnst  have  a  braKi  con* 
atructkm:  WhtOf  v.  Haywood.  6  Cush.  82;  Skedtack  ir.  Greem^ 
104  Mass.  45. 

In  New  York,  the  warranty  is  not  broken  until  the  buyer  k 
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reject  it  unless  unthtn  the  circle :  East  Cawniiy  EUctim^  577. 
But  the  most  hopeless  conflict  is  over  ballots  marked  as  in  the 
sixth  instance  in  the  case  under  discussion,  both  after  die 
name  of  the  party  and  the  name  of  a  candidate  of  another 
party.  G>mmon  sense  would  indicate  that  the  voter  intended 
to  vote  for  that  candidate,  at  any  rate,  and  such  has  been  die 
decision  in  some  cases:  Weidkncckt  v.  Hawk,  13  Fa.  C.  C.41 ; 
Twentieth  Ward  Election  {N0,  j),  3  D.  R.  1 20.  Legal  acumen^ 
however,  which  is  not  necessarily  synonymous  with  law,  in  its 
boa-itcd  capacity  of  the  perfection  of  human  reason,  would  have 
it  difTcrcnt.  and  would  reject  the  vote  for  that  oAice  altogether: 
/h  re  EieetioH  Itutmetiotu,  2  D.  R.  1. 

In  marked  contrast  with  this  futile  splitting  of  hairs  and 
consequent  nullificadon  of  the  legislative  intent,  b  the  admira* 
ble  dccisbn  hi  Woodward  v.  Sarsoas,  10  L.  R.  C.  P.  733, 
which  holds  that  the  main  object  of  the  ballot  ads  is  to 
secure  the  carrying  out  of  the  intent  of  the  voter,  and  that 
anything  that  goes  to  show  that  mtent  clearly  »  a  vaUd 
marking;  and  that  therefore  ballots  marked  with  two  crosses, 
or  three,  instead  of  one,  with  a  single  stroke,  a  straight  line^ 
a  mark  like  an  imperfect  P  added  to  the  cross,  a  star»  a 
blurred  or  ill-marked  cross,  a  pencil  line  through  the  names 
of  candidates  not  voted  for,  a  cross  to  the  left  of  the  name, 
and  even  a  ballot  paper  torn  in  two  longitudinally  down  the 
middle,  are  good.  A  comparison  of  tite  ludd  opinion  in 
which  this  doctrine  was  asserted  with  the  abortive  efforts  at 
special  pleading  in  the  cases  cited  above  makes  one  blush  for 
his  country.  One  American  judge,  however,  has  been  found 
with  sufficient  judgment  to  approve  this  diedakm^  and  to- 
assert,  expressly  on  its  authority,  that  a  ballot  without  cross 
marks,  but  with  the  names  of  candklates  erased  with  lead 
pencil,  was  to  be  counted  for  those  whose  names  were  not . 
erased:  CoiemaMv.Germrt,i4?tL.CCS7B;S.C,$D.K.yx>: 


The  Qrcuit  Court  of  Appeals,  Fifth  Qrcdt,  has  reoendy 
decided  a  very  mteresting  point  of  Uw  in  JiMeffr,  Marker.. 
62  Fed.  Rep.  139,  to  the  eflfixt  that  a  carrier  by 
elevator,  though  not  an  insurer  of  the  sale^  of  hb 
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paitengcfB,  is  yet  bound  to  exercise  the  highest  degree  of  aue» 
as  a  carrier  by  railway  or  stage  coach ;  that  this  rule  applies 
not  only  to  the  vehicle  and  machinery,  but  to  the  control  and 
management  of  the  means  of  transportation ;  and  that  it  is  the 
duty  of  the  person  who  operates  the  elevator  to  give  passeiw 
gers  a  reasonable  time  to  obtain  a  balance  on  entering  the 
car,  before  beginning  a  sudden  and  rapid  upward  movement^ 
having  a  tendency  to  disturb  the  equilibrium  of  one  yet  in 
motion.  

In  the  opinion  of  the  Superior  Court  of  New  York 
City,  pictures  painted  on  canvas,  and  cemented  to  the 
ceiling,  are  fbctures,  and  are  subject  to  the  lien 
of  a  mortgage  on  the  building :  CfAm  v.  Hensty^ 
29  N.  Y.  SuppL  1 107. 

According  to  the  Supreme  Court  of  South  Carolina,  when  a 
debtor,  with  intent  to  defraud  his  crecfitors,  compromises  claims 
with  his  debtors,  who  have  no  knowledge  or 
notice  of  such  fraudulent  intent,  the  compromise 
will  not  be  set  aside:  Andencm  v.  PUgram^  19  S.  E.  Rep.  1003. 


The  Supreme  Court  ofCaliibmia  has  added  itsdf  to  the  list 
of  those  courts  which  hold,  in  contradiction  of  every  principle 
of  reason  and  justice,  that  a  statute,  prohibiting  the 
sale  of  game  out  of  season,  applies  to  game 
brought  from  without  the  state,  with  the  exception  of  that 
sold  in  the  original  package:  Ex pwrU  Maur^  37  Pte.  Rep. 
403.  This  train  of  dedskx)  was  set  on  foot  by  Chief  Jus- 
tice Colerkige,  in  HTufrkimd  v.  Smitken,  2  C.  P.  D.  553,  te 
the  totally  inadequate  ground  that  ««it  may  well  be  that  the 
true  and  only  mode  of  protecting  British  wild  fowl  from  in- 
<fiscriminate  slaughter  as  well  as  of  protecting  other  British 
interests,  is  by  interfering  direcdy  with  die  proceedings  of 
foreign  persons.  The  object  is,  to  prevem  British  wiki  fowl 
from  b^ig  improperly  Idlled  and  sold  under  pretence  of 
their  being  imported  from  abroad.*'  But  unhappily  for  Us 
loffdsh^f  no  ordinary  man  woukl  ever  suqwct  UHit  foct  from 
the  wording  of  the  act 
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<lt9char]Bed  in  hU  ponetnon:  Bmrt  v.  Dewey^  40  N.  Y.  283; 
lUnrdMily.  O^CT.  45  N.  Y.  494. 

In  this  country  there  is  also  an  implied  warrant/  oiidetUiiy, 
vis. :  that  the  articles  shall  be  of  the  kind  or  species  it  parpoits 
to  be,  or  is  described  to  be;  that  is,  that  the  article  delivcred 
shall  be  the  same  thing  contracted  for.  This,  hi  England,  is 
called  an  implied  condition;  in  America,  an  implied  warranty. 
In  the  former  country  it  is  called  a  condition,  because  the 
vendee  has  more  right  of  return  in  case  of  breach  of  condition 
than  he  has  for  brcaich  ofwamnty.and  so  it  is  more  fovoirable 
for  him  to  hold  it  a  breach  of  condition.  But,  as  there  is  in 
America  a  generally  recognised  right  01  return  for  breadi  01 
warranty,  as  well  as  for  breach  of  condition,  the  practical  di^ 
foruice  bctm^een  the  two  countries  is  slight. 

Warranty  of  genuineness  in  the  sale  of  commercial  paper 
comet  under  this  head;  a  warranty  that  It  really  is  tdud  it 
purports  to  be    a  real  note,  and  not  a  fiilse  one.    On  every 
such  sale  the  vendor  impliedly  guarantees  (a)  that  the  sig* 
.natures  to  the  paper  are  genuine,  and  not  foiged:  Htrriek  v. 
\Muin€y,  15  Johns.  340;  Tkr^B  v.  NeweO^  19  Vt  902;  Wmr- 
Aiiigtom  v.  Cdn^  t  la  Mass.  30;  Rm»  v.  Ttrry^  63  N.  Y.  613; 
Ward  V.  Haggtard^  75  Ind.  381.    Though,  of  courre,  no  such 
warrant)'  is  implied  when  the  vendor  at  the  sale  expressly 
refuses  to  warrant  the  genuineness :  Bdi  v.  Dagg^  60  K.  Y. 
528.    The  doctrine  of  lUuctfr  v.  /HmrW,  39  Me.  434,  and  0 
Fkho'  V.  RitMH,  \2  Md.  497,  (hat  this  impUod  warranty  of 
genuineness  of  signature  does  not  apply  where  a  note*  is  sold 
in  m.irlcct,  like  other  goods  and  eflbcts  as  an  article  of  mer* 
chandisie,  but  only  where  it  passes  in  payment  of  a  debt,  can 
hardly  be  supported.    In  both  cases  alike,  the  thing  tians- 
fcrred  ui  not  what  it  purports  to  be,  but  only  a  sembkmce  of  it- 
It  is  not  a  question  bf  quality,  but  of  kind  or  spodes.    It  U 
not  a  contract  at  aU,  if  forged.    And  as  goods  and  chattels 
sold  must  conform  to  their  name  and  descripdon,  and  be  what 
they  purport  to  be.  so  must  a  note :  liiusty  v.  UBifft  66  Me* 
192  :  J/rrrMJw  v.  (Kt^Srwflf,  3  Allen,  258. 

(b)  That  the  signers  are  competent  to  contract,  and 
miners,  &c :  LMeUs.  Bmker^  1  Met  192. 
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(r)  But  not  ordinarily  that  they  are  pecuniarily  responsible 
or  solvent ;  for  this  is  a  warranting  of  quality  of  the  article : 
JMf  V.  KiMtw/,  131  Mass.  37  ;  Bttrgeuw  CkapiH^  5  R.  1. 32$. 

There  u«  no  doubt,  therefore,  that  the  article  delivered  nust 
correspond  in  species  and  kind  with  that  sold:  Lmn^  v.  CrtfH^ 
\2  Met  353. 

Some  words  of  qualit}'  may  be  so  po8iti\-e  and  definite  as 
not  to  be  merely  expressions  of  opinion  or  recommendation, 
but  urords  of  posttix-e  affirmance.  In  such  cases  they  may  be 
considered  as  warrantiec  of  quality  as  well  as  kind:  Fofekdmer 
V.  SicuHtrt,  65  lofia,  593:  Chishoim  v.  Phntt^cri,  15  Up.  Can. 
Q.  B.  203. 

The  maxim  of  caveat  cmf^or  is  universally  adopted  in 
America,  save,  perhaps,  in  South  Gtrolina,  and  therefore, 
in  the  sale  of  an  existing^  specific  chattel  inspected  or 
selected  by  the  bu>*er,  or  subject  to  his  inspection,  there  is 
no  in^lied  warranty  of  qualit)';  or,  as  sometimes  stated 
^a  sound  price  does  not  in  and  of  itselC  import  of  sound 
quality.**  The  doctrine  of  caveat  emptor^  however,  has  so 
man)'  limitations  that  it  must  be  read  in  the  light  of  what 
are  sometimes  called  exceptions,  but  which  are  really  inde- 
pendent rules  and  principles.  The  purchaser  must  examine 
for  himself  the  article  offered  to  him  for  sale,  and  exercise 
his  own  judgment  respecting  it.  If  he  purchases  without 
examination  or  after  a  hasty  examination,  or  in  mere  relianoe 
upon  the  seller,  and  the  article  turns  out  to  be  defective,  it 
is  hb  own  fiiult.  and  he  has  no  remedy  against  the  seller 
unless  the  latter  expressly  warrants  the  article,  or  made 
41  fraudulent  representation  concerning  it,  or  knowing  it  to  be 
defective,  used  some  art  to  disguise  it.  This  is  die  leading 
maxim  of  law  relating  to  the  contract  of  sale;  and  its  appli- 
cation is  not  afiectcd  hy  the  circumstance  that  the  price  is 
such  as  is  usually  given  for  a  sound  commodity;  /  SmtiC$ 
Ltadiag  Cascs^  78;  i  Kent's  Commcatarics^  478. 

It  seems  to  have  been  originally  applicable  not  to  the 
•quality  but  the  title  of  the  goods  sold.  In  modem  law,  how- 
ever, the  rule  is,  that  if  the  seller  has  possession  of  the  article 
•and  sells  it  as  his  own,  and  not  as  agent  for  another,  and  for 
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a  fair  price,  he  is  undcmtood  to  warrant  the  title:  i  Kcnts 
CntiMcnMHa,  478:  Hvamv,  Uimcr,  108  P^.  333;  Errant  s. 
Plembier,  45  Vt.  487 ;  Hadie/  v.  CtiitioH,  cie„  Co,,  1 3  Ohio.  503 ; 
Day  V.  F9cie,  52  N.  Y.  416;  Drao  v.  Rase,  41  Conn.  50; 
Mprris  v.  TAmm^m,  85  III.  16;  BmvtnaH  v.  Qemmar,  50  Ind 
10;  RkkanisoH  v.  fionck^  43  Iowa,  185 ;  West  v.  CmmmMgAam^ 
9  Porter  (Ala.).  104;  Jahuon  v.  hhiwen,  65  Cat.  18 1. 

In  South  Carolina,  from  the  earlier  time,  it  has  been  held 
that  **  selling  for  a  sound  price  raistes,  in  law,  a  warrant}*  of 
soundness  to  the  seller."  The  earliest  reported  cases  bein«; : 
/7w/Wv.  Shiolkred^  1  Ray,  324;  Crawford  s,  WUcox,  2  Mill, 
353:  Pkkimtkie  V.  Cramer,  27  S.  C.  376. 

Where  the  parties  have  not  an  equal  opportunity  of  exami- 
n.-ition,  but  the  seller  has  the  better,  or  where  the  buyer  relics 
on  .seller's  skill,  knowledge,  or  experience,  the  risk  of  quality 
lalls  on  the  seller,  and  he  is  said  to  warrant  impliedly  the 
quality  of  the  goods  sold. 

In  sales  actually  made  by  sample  there  is  an  implied  war* 
ranty  that  the  bulk  shall  be  of  equal  quality  to  the  sample: 
JfHgkes  V.  Gray,  60  Cal.  284;  WSeax  v.  HawarH,  51  Ga.  298; 
Wehter  v.  GraMger,  78  III.  230;  Myer  v.  Wkeeier,  65  Iowa,  390; 
Phfctor  V.  S/muiey,  jS  Va.  254;  Oskarme  v.  Gaats,  60  N.  Y. 

54'>. 

In  sales  by  sample  there  is  no  warranty  that  there  b  no 
latent  defect  in  the  sample  or  in  the  bulk ;  they  must  be  alike, 
but  ndther  of  them  need  be  perfect.  We  speak  of  sellers 
merely ;  whether  it  be  otherwise  or  not  as  to  manu&cturcrs, 
UT  will  examine  later;  Bradley  \,  Maaiy,  13  Mass.  139. 

Rut  there  may  be  an  e9q>ress  warranty  of  quality  in  goods 
sold  by  sample  as  well  as  in  other  cases,  and  in  such  instances 
a  breach  of  the  warranty  of  quality  is  actionable,  although  the 
goods  might  be  equal  to  the  sample :  Gadd  v.  Steim^  149  Mass^ 
570 

In  DeWitt  v.  Berry,  134  U.  S.  306,  it  was  held  that  no  im- 
plied warranty  of  quality  exists  in  sales  by  sample.  Pennsyl- 
vania, however,  has  a  modified  rule  on  this  subject,  holding 
ipparently  that  an  ordinary  sale  by  sample  does  not  imply  any 
varranty  that  the  quality  of  the  bulk  shall  be  the  same  as  that 
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of  the  sample*  but  only  that  the  bulk  must  be  of  the  same 
species  or  kind  as  the  sample,  and  also  shall  be  merchant* 
able :  Bpyd  v.  WnisoH,  83  Pa.  3 19 :  Wta  FUpMie  Co.  ^.Joius, 
108  Pa.  55. 

To  constitute  a  stale  by  sample  in  the  legal  sense  of  the 
term,  it  must  appear  that  the  parties  contracted  solely  in  refer- 
ence to  the  sample  or  article  exhibited,  and  that  both  mutually 
understood  they  were  dealing  u*ith  the  sample,  with  an  under- 
standing that  the  bulk  was  like  it :  Bdmc  v.  Dard,  5  N.  Y. 
95  ;  Da/  V.  Raquit,  14  Minn.  282. 

Or,  as  sometimes  stated,  to  raise  the  implied  warranty  of 
conformity  between  sample  and  bulk,  it  must  appear  that  the 
alleged  sale  by  sample  was  really  such ;  that  the  portion  shown 
was  intended  and  understood  to  be  a  standard  of  the  quality 
and  not  merely  that  it  was  in  (act  taken  from  the  bulk.  If 
that  was  all  that  was  understood,  it  would  not  raise  the  im- 
plied warranty.  Merely  showing  a  portion  of  the  goods 
instead  of  the  whole,  does  not  necessarily  constitute  a  sale  by 
sample:  Sitter  ^i.  Roberts,  105  Pa.  242;  Proctor  m.  SfreOUy^ 
78  Va.  254;  Ames  y.  Jones,  77  N.  Y.  614. 

Whether  a  sale  was  strictly  by  sample,  or  whether  the 
buyer  acted  on  his  own  judgment  b  ordinarily  a  question  for 
the  jury:  Waring  w.  Mason,  18  Wend.  445. 
When  implied  vjorrandes  arise  : 

(i)  In  a  sale  of  goods  by  description  there  Is  a  double 
warranty,  (a)  that  the  goods  shall  correspond  to  the  de- 
scription, and  (^)  that  the  goods  shall  be  of  a  merchantable 
quality  and  condition :  Hawkins  v.  Petttberton,  51  N.  Y.  198 ; 
Waieon  V.  Monnt,  36  N.  J.  Law,  262 ;  iforu  v.  Uman  Stock 
Yards  Co^  21  Ore.  289;  Mnrckiey.  Corneti,  155  Mass.  50; 
Chaimci^s  Digest,  |  16. 

As  to  the  first  proposition,  Rogers,  J.,  in  Borreldms  v.  Bevam, 
3  Rawie,  23, 43,  said :  "  In  all  sales  there  is  an  implied  war- 
ranty that  the  article  corresponds  in  specie  with  die  comnKxfi- 
ties  sold.  It  may  be  safely  ruled,  that  a  sample  or  descriptioo 
in  a  sale-note,  advertisement,  bill  of  parcds,  or  invoice,  is 
equivalent  to  an  express  warranty,  that  the  goods  are  what 
they  are  described,  or  represented  to  be  by  the  vendor.** 
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There  is  no  doubt  that  in  a  contract  of  sale  words  of  descrip- 
tion are  held  to  constitute  a  warranty  that  the  articles  sold  arc 
of  the  species  and  quality  so  described :  H^gins  v.  Pljrm^M^ 
II  Pick.  97;  UlmU0rv.  Lom^mnd^  i8  Pick.  57;  Bmch\,Lrj, 
101  N.  Y.  511 ;  Rickw  WtmtktriMi,  20  Wis.  392;  WMcryt, 
DtMS,  44  Me.  147. 

As  an  inspectkxi  of  the  goods  is  nccessaiy  to  enable  tMe 
buyer  to  ascertain  whether  they  answer  the  description  by 
which  they  were  sold,  it  follows  that  the  seller  is  bound  to 
give  the  buyer  an  opportunity  to  make  such  inspection,  and  an 
acceptance  for  that  purpose  will  not  be  a  waiver  of  the  right 
to  object :  D^ane  v.  Dmmkmm^  79  111.  131. 

Good^  not  equal  to  sample  or  description,  may  be  rejected 
by  the  buyer,  but  if  he  accepts  them  he  may  recover  on  the 
warranty :  Cstr  v.  ZM(f  ,  69  N.  C.  7 ;  Regen  v.  NUtx^  1 1  Ohks 
48;  FiM  V.  Kimnemr^  4  Kan.  476;  B^Mbf  v.  Pimsted^  $t 
N.  H.  436. 

As  to  the  second  propositkm,  their  merchantable  quality 
and  coiiditkNi,  we  find,  where  goods  are  sold  by  description 
and  not  by  the  buyers  selection  or  order,  and  without  any 
opportunity  for  inspection,  there  is  ordinarily  an  implied 
warranty,  not  only  that  they  conform  to  the  description  in 
kind  and  species  as  before  stated,  but  also  that  they  are  mer- 
chantable; not  that  they  are  of  the  fint  quality  or  the  second 
quality,  but  that  they  are  not  so  inferior  as  to  be  unsalable 
among  merchants  or  dealers  hi  the  article;  /.  /.,  that  they  are 
free  fnrni  any  remarkable  defects.  In  such  sales  the  doctrine 
of  MMW/  em^i&r  does  not  apply.  This  is  especially  true 
where  the  vendor  is  the  manufecturcr,  or  the  sale  is  executcwy 
for  future  delivery :  GMigkerM.  Warmg.  9  Wend.  38 ;  Bnmh 
icy  V.  Tkanuu,  22  Tex.  270;  McQmng  v.  Kdfy^  21  Iowa,  508 ; 
Fogdy,  BrmMker^  122  Ps.  15 ;  H^ody.  BUek^  29  W.  Va. 445. 

An  exception  to  this  rule  was  held  to  exist  in  Ckkmg^^  He^ 
Co.  V.  TSERmi,  87  III.  i80b  where  both  parties  were  dealers  hi  a 
board  of  tnMfe,  under  rules  provkling  that  one  who  took  prop- 
erty without  inspection,  took  it  at  his  own  risk.  This  fanplied 
warranty  of  merchantability  by  a  manufecturer,  has  aome- 
'  times  been  implied  even  when  there  was  express  wamuities  as 
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to  Other  qualities,  which  were  silent  on  this  {nrticular  subject: 
UTUmtv.  Oweiu,  64  Ga.  601 ;  Mcrrmm  v . /SrA/,  24  Wis.  64a 
But  in  a  recent  case,  in  the  Supreme  Court  of  die  United 
States,  it  was  held  that  an  express  warranty  of  quality^ 
excludes  any  implied  warranty  of  merehantibility,  especially 
if  accompanied  hf  the  delivery  i^kI  acceptance  of  a  sample 
assuch:  ZVIFStfv.^lrrpj,  134U.S.306;  C^^rmfeyr.Bemmett^ 

32  Minn.  371.       • 

(2)  Where  thte  buyer,  relying  on  the  seller's  skill  or  jud^ 
ment,  orders  goods  for  a  particular  purpose,  known  to  the 
seller,  which  is  in  the  course  of  seller's  business  to  supply^ 
there  is  an  implied  warranty  that  the  goods  shall  be  fit  fer 
such  purpose:  CUmer's  Digtst^  |  17;  RmdtiB  r.  Nnatm, 
2  Q.  B.  Div.  102;  Nae  v.  Ssnfanr,  21  N.  Y.  $52;  Rm(girrs  r. 
NMa,  1 1  Ohio,  48. 

In  purchases  for  a  particular  use  made  known  to  the  adler» 
if  the  buyer  relies  on  the  vendor's  judgment  to  sdect,  and  no( 
on  his  own,  there  is  an  implied  warrant  that  the  article  fur- 
nished is  reasonably  fit  and  suitable  kut  that  purpose:  Mmrur^ 
Umm  SMb  Yard  Ct.,  21  Ore.  289^ 

This  is  more  obvious  when  the  seller  is  also  the  manofoc* 
turer,  but  it  is  equally  true  when  he  is  only  a  merchant;  pro- 
vklcd  always,  that  the  buyer  in  fiKt  relies  upon  the  sdler's 
judgment,  and  does  not  inspect  for  himself:  Dnskmm  v.  JSruf- 
dSr/,  120  U.S. 630. 

As  example,  a  sale  of  barreb  to  be  filled  with  whiskey^ 
mipltes  that  thqr  will  not  leak:  Pdmid  v.  iiS£Err,  9$  Ind.  387; 
Pad/U  Irmt  IVMh  v.  Ncwkdt^  34  Conn. 67;  Hmumrdr.  Hoey^. 

33  Wend.  350;  Ruut  v.  SMm^  38  Vt.  432;  Bytn  v.  CV^» 
28  Ohfo,  300. 

It  must  be  distinctly  borne  In  miiid,  however,  that  tins 
implied  warranty  of  fitness  does  not  arise  (in  the  absence  of 
fraud)  when  the  buyer  selects  his  own  articles  on  his  own 
judgment,  although  the  vendor  (not  being  a  manufocturcr)* 
knows  it  is  intended  for  a  particular  purpose.  If  the  pur* 
chaser  gets  the  exact  article  he  buys,  and  buys  the  vciy  thing 
he  gets»  he  takes  the.  risk  of  fitness  for  the  intended  use: 
/VMM(f  V. /wi«r»48  N.  H.  165;  /f«jpl/ v.  Amm^  i361Caas« 
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lo;    IMJbfr  v.  /W,  57   Md.    155;   Armsinwg'  v.  Rh£MI^ 
51  Ala.  410;  Arf  OrrAMV  Avw  0>.v.  Gr»vfS,6S  Pa.  149. 

(3)  In  a  nle  by  a  manufacturer  there  m  an  implied  war- 
ranty that  the  goods  are  of  the  seller's  own  manufacture: 
CAa/mrr's  Digest,  {1;;  Jcktuon  v.  RajitoM,  7  Q.  B.  EKv.  438. 

(4)  In  addition  to  all  other  implied  warranties,  it  is  possible 
that  custom  and  usage,  if  sufficiently  well  established,  may 
modify,  enlarge,  or  restrict  warranties  usually  created  by  law. 
Thus,  in  SeAmtMner  v.  Oriettia/  I^iat  IVarks,' 144  Mass.  123, 
it  wait  held  that,  in  a  sale  of  Perwin  berries  in  bags  by  sample^ 
a  custom  might  be  shown  that  the  sample  represented  only  the 
awnige  quality  of  the  entire  lot,  and  not  the  average  quality  of 
the  contents  of  each  bag  taken  separately;  if  so,  the  buyer 
would  have  no  remedy  merely  because  the  average  of  one  bag 
fell  below  the  sample,  if  in  fiict  the  average  of  the  entire  quan- 
tity, taken  as  whole,  did  conform  to  the  standard.  But  a 
usage  that  in  sales  by  sample  there  is  an  implied  warranty 
against  latent  defects  is  invalid  and  illegal:  DicJtituam  v.  Gmy^ 
7  Allen,  29;  CMt  V.  Htislijt,  19  Pa.  243. 

So  a  usage  that  plain  words  of  rq>rescntation,  merely  in 
their  ordinary  sense,  shall  be  understood  as  words  of  warranty 
is  invalid:  WioihtriUyi.  HUtsom,  TO  Pft.  448. 

Conversely,  a  usage  derogating  from  the  common  law  rule 
of  implied  warranties  is  invalid;  as  a  usage  that  a  manufac- 
turer does  not  impliedly  warrant  against  latent  defects  in  the 
article  he  is  manufacturing  is  inoperative  against  a  written  con- 
tract from  which  the  law  would  imply  such  warranty:  IfW- 
M0rr  v.  Stmik  BoHen  Irwi  Cf.,  2  Allen,  53. 
Rcmrdifs: 

A  right  of  action  for  breach  of  warranty  exists,  although 
the  vendor  had  expressly  agreed  to  take  twck  the  property 
in  case  it  did  not  correspond  with  the  wanranty.  The  right 
to  return  is  merely  accumulative  remedy:  Dmgkus  Ajx  C^ 
V.  Gardmr,  10  Cush.  88;  Fmnms.  SimU,  30  N.  J.  Law,  454; 
AfcCmwatk  v.  DitmHiie,  36  Iowa,  645.  Unless  the  buyer  ex- 
pressly agrees  that  the  thing  ahalt  be  letumed  if  defective, 
in  which  case  he  may  not  have  a  right  to  keq>  it  and  sue 
on  the  warranty}  Bmnbtrgif  v.  Gnetur,  18  Iowa,  477.    And, 
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althfiu^rh  the  buyer  has  exercised  his  right  of  return,  an  actkm 
for  breach  of  warranty  will  lie  for  any  actual  damages  thereby 
sustained  before  such  return :  Ciark  v.  McdUchif^  49  lovi-a, 
437;  Kimdaliw,  Vaniian,  35  Mich.  310. 

The  mere  fiict  of  acceptance  and  use  of  the  goods,  even 
after  knovi'ledge  of  the  defect,  does  not  prevent  a  resort  to  an 
action  upon  a  warranty,  or  for  fraud.  The  bu}xr  need  not 
return  them,  nor  offer  to  do  so,  nor  gi\'e  any  notice,  in  order 
to  sue  upon  his  warranty:  WarctMg  v.  Mason,  18  Wend.  426; 
luicaU  V.  Leiand,  100  Mass.  432;  Fisk  \,Tank,  12  Wis.  277; 
Hughes  V.  Bray,  60  Minn.  284;  Kellogg  v.  Denslow,  14  Conn. 
411. 

No  doubt  a  failure  to  return  the  goods  or  notify  the  vendor 
of  the  defect  after  sufficient  opportunity  tu  examine  them,  may 
be  some  evidence  that  no  defect  existed,  but  it  is  not  a  condi- 
tion precedent  to  the  action,  nor  in  law,  a  waiver  of  the  war- 
ranty, though  some  states  seem  to  hold  it  so,  especially  in 
executory  contracts,  and  when  the  defects  are  apparent: 
Dottnet  V.  Dou.\  64  N.  Y.  41 1 ;  Defeitbaugh  v.  JKeaver,  87  III. 
1 32.  But  it  seems  to  be  a  question  of  fact  for  the  jury  in  each 
case,  under  proper  instructions  from  the  court 

An  action  for  a  breach  of  warranty  may  be 'maintained 
although  the  goods  are  not  paid  for,  or  though  notes  for  the 
price  are  still  outstanding :  Attliman  v.  IVkeeier,  49  Iowa,  647 ; 
Frohrekk  v.  Gammon,  28  Minn.  476 ;  Creighion  v.  Comstoek^ 
27  Ohio,  548.  Or,  although  the  buyer  has  sold  the  goods 
and  no  claim  has  been  made  on  him  for  the  alleged  delects : 
MnUer  v.  Eno,  14  N.  Y.  598. 

An  action  may  legally  be  sustained  upon  a  warranty,  although 
the  buyer  alloiirs  the  seller  to  recover  judgment  for  the  full 
price  because  he  did  not  set  up  the  defence.  The  fiulure  to 
rely  upon  the  defect  is  only  a  matter  of  evidence  as  to  the  non- 
existence of  such  defence :  Bodartha  v.  Pheloa,  13  Gray,  413. 
and  vice  versa:  Barker  v.  Qevelaad,  19  Mich.  230.  But  no 
action  will  lie  on  a  warranty  unless  the  title  haa  fully  pasted 
to  the  buyer. 

The  general  rule  of  damages  in  actions  upon  a  warnuty  fe 
too  well  settled  to  reqoire  citation,  vis :  the  value  of  an  article 
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correapondini;  to  the  warnui^,  mmiis  the  value  of  the  article 
actually  fcceived.  And  this  seems  to  be  ao  both  in  express 
and  implied  warranties:  Oken  v.  AVnvr,  4  Pa.  168;  CWa- 
siwk  V.  littiMtutm^  10  Barbw  31 1 ;  RMhm  v.  LmBtm,  J9  N.J. 
Law,  398. 

And  it  is  immaterial  that  the  purdiaser  subsequently  sold 
the  article  for  a  higher  price  than  he  paid :  Srmim  v.  B^dmif^ 
10  Allen,  242. 

As  to  special  or  consequential  damages  nol  quite  ao  much 
unanimity  existo:  See  Tkamsv.Du^fftiey.^Ut.  too.  Inthat 
case  the  expense  01  takmg  out  dcfcclivc  carriige  springs  and 
insetting  odiers  in  their  place  was  allowed. 

In  a  sale  of  seeds  to  a  market  gardener,  known  to  be  fbr 
MS  own  use^  that  being  conswcreo  an  imphed  warrant  of  fit* 
ncss  for  that  special  use,  the  boycr  may  recover  as  damages 
the  dtfSeicnce  between  the  value  of  the  crop  rused  from  the 
seed  and  the  value  of  what  a  crop  would  have  been  rused 
from  such  seed  as  they  were  wamnted  to  be:  MUbstfv. 
Afmimi,  36  N.  J.  Law,  26J;  IVMk  v.  JUUr,  yt  N.  Y.  118; 
ya>itVj€k  v.  Mem,  69  N.  Y.  61. 

Gams  prevented,  aa  well  as  losses  snstainrd,  may  be  some* 
times  reco¥«ed  if  they  can  be  clearly  estrirfished  fay  the 
evidence  aa  natnral  lesuha  of  the  breach  of  warrant*  (^Hl^ 
V.  a/pir.  16  N.  Y.489;  Mummr  v. N.  Y.  Sieet  tmdLud 
Ck,  40  M.  Y.  4aj.  Eooan  H.  RomsiocK. 
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SVNGE  V.   SyNGE.' 


The  defcBdant  agreed  by  ante-aupdel  written  promiie  to  Wave  •  cer- 
taia  bowe  and  land,  by  wiU.  to  the  plaintiff  for  life,  if  iha  would  mafiy 
Urn.  The  naniage  took  place  but  foaactime  aftenraid  he  eonvcyed  the 
property  to  third  parties. 

In  an  acHoa  for  damages  for  breach  of  contnct  the  oontt  hdd  theft  the 
conreyaaee  by  the  husband  was  a  breach  of  cootiact  for  which  the  wife 
had  an  immediale  right  of  action  and  could  recover  damages* 

Contracts  to  Make  Wills. 

The  law  is  in  a  aomeuhat  unsettled  state  inth  regard  to 
joint  and  mutual  wills  and  contracts  to  make  wills.  The 
point  most  difficult  to  overcome  is  the  irre\'ocable  quality  of 
such  instruments,  for  one  of  the  chief  features  of  a  will  is  its 
ambulatory  character. 

The  case  of  Dnfour  v.  Parchra^  i  Dick.  419,  dedded  in  1769, 
is  one  of  the  oldest  cases  on  this  subject  and  one  of  those  most 
frequently  dtcd  as  establishing  the  validity  of  mutual  wills. 
Husband  and  wife  had  made  a  mutual  will,  and  on  the  death 
of  the  husband  it  was  proved  as  his  will,  the  wife  taking  the 
benefits  it  conferred  on  her.  Before  her  death  she  made 
another  will  which  if  carried  into  eflect  would  revoke  the 
mutual  will.  The  question  to  be  dedded  was  whether  her 
second  iiill  should  be  admitted  to  probate  or  declared  void. 

The  court  dedded  that  the  wife  could  not  revoke  the  mutual 

>  Reported  in  i  Q.  B.  466  ( 1894). 
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will  after  the  death  of  the  husbanil.  LonI  Ciniclcn  !(a>4ni;: 
**  It  mi};ht  ha\x  been  re\'okcd  by  both  jointly ;  it  mii^ht  have 
been  revoked  aqiarately,  provided  the  party  intending  it  had 
(viven  notice  to  the  other  of  jiuch  revocation.  But  I  cannot  be 
of  o|>inion  that  either  of  them,  could,  during;  their  joint  lives, 
do  it  iiecrctly ;  or  that  after  the  death  of  either,  it  could  be 
done  by  the  survivor  by  another  will.  It  is  a  contract  between 
the  parties  which  cannot  be  rescinded,  but  by  die  consent  of 
both." 

In  1797,  U'oZ/o/f  V.  Off  art!,  3  Ves.  403,  was  decided. 
George,  Karl  of  Orford,  in  1752,  made  a  will  in  fiivor  of  the 
defendants;  but  in  1756  he  and  Lord  Walpole  each  made  a 
will  (a  reciprocal  sacrifice  of  fcmalc  issue)  in  fa\'or  of  the  col- 
lateral heira,  male,  in  order  to  preserve  the  family  estates  in 
the  name  of  Walpole.  Lord  W.  died  in  1757,  and  Karl  G.  in 
1791 ;  but  in  1776  the  latter  had  made  a  oodknl  in  which  he 
rdvrrctl  to  his  last  will  as  dated  No\x*mber  2$,  1753.  A  bill 
wa.H  presented,  claiming  that  l%;irl  G.  had  made  a  mistake  in 
referring  to  his  last  will  as  dated  1753,  and  that,  under  the 
circum.stanceH,  he  must  have  meant  17$^;  ^^nd  even  though 
he  did  not,  he  could  not  re\'oke  his  will  of  1756  by  the  codicil 
of  1776,  because  the  wills  made  by  him  and  Lord  W.  were 
mutual  wills,  in  the  nature  of  a  compact,  and  Earl  G.,  having 
acquiesced  for  thirty-five  years  in  the  benefits  conferred  on  him 
by  the  will  of  Lord  W.,  could  not  revoke  his  own  to  the 
detriment  of  the  heirs  of  Lord  W. 

The  two  wills  were  executed  at  the  same  time  and  place* 
were  drawn  by  the  same  solicitor,  had  the  same  witnesses* 
and  were  expressed  in  similar  language,  and  there  was  other 
evidence  that  they  were  intended  as  mutual  wills;  but  Lord 
Loughborough  dismissed  the  bill  on  the  grounds  that  the 
terms  of  the  agreement  were  not  clear,  certain,  and  fidr,  and 
that  there  was  not  the  degree  of  evidence  required  by  the 
Statute  of  Frauds. 

I^rd  Hargrave,  in  his  excellent  discussion  of  the  case, 
1  linrgravc^s  JuriMc^nstiit  Exemtathms^  70,  disagrees  with  the 
dedsion  reached  by -Lord  Loughborough,  and  thinks  the  evi- 
dence sufficient  to  establish  the  instruments  as  mutual  wills. 
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He  belte\'etl  that,  m  ICarl  G.  had  Uikcn  benefits  under  the  wiU» 
equity  as  well  as  good  faith  and  conscience  should  rcstiain 
him  from  disappointing  its  provisions. 

In  his  opinion,  there  was  a  binding  compact  or  agreement 
which  neither  party  should  luive  been  allouHsd  to  revoke  with- 
out ginng  due  notice  to  the  other;  otheni-ise,  it  would  give 
license  to  both  to  iniix>jie  on  each  other  at  pleasure  and  gain 
undue  advantage  over  the  other.  His  opinion  agrees  with 
that  of  Lord  Camden,  in  Dn/mtr  v.  Pereirm^  and  b  sanctioned 
by  the  decisions  of  many  courts:  Carmichad s.  CarmUlMd^ 
72  Mich.  76;  B'miv.  I\fpe,  73  Mkh.  483;  BrcathUiw.  IVAit- 
takcr*$  Ex'rs,  8  B.  Monroe,  530;  Bolman  v.  OvtraU,  80  Ala. 

457. 

Lord  Hargrax'c  states  several  very  early  cases  in  which 
actions  were  brought  and  sustained  for  breach  of  agreement, 
in  copsideration  of  which  certain  testamentary  dispositions  had 
been  made  and  gives  others  in  which  specific  performance  had 
been  decreed.  l->om  which  cases  he  infers  that  compacts  and 
agreements  on  the  iaith  of  which  wills  are  made,  or  forborne 
to  be  made,  arc  enforceable  at  law  or  in  equity;  the  party 
injured  by  the  breach  receiving  damages  or  relief  in  the 
nature  of  specific  performance. 

The  first  decision  in  this  country  on  mutual  wills  is  Isard 
V.  Mtddicton,  1  Desaus,  1 15,  in  1785.  R.  and  J.  had  verbally 
agreed  that  if  either  should  die  without  male  issue,  he  should 
bequeath  a  certain  sum  to  the  survivor  for  the  purpose  of 
keeping  up  the  family  name.  R.  made  his  will  accordingly*, 
trusting  that  J.  would  do  the  same,  but  on  tbe  death  of  J.  found 
that  J.  had  bequesuhed  his  entire  estate  to  his  sister.  The 
agreement  being  within  the  Statute  of  Frauds  a  bill  for  its 
specific  performance  was  dismissed.  The  case  is  not  well 
reported,  but  from  the  opinion  of  the  court  it  is  usually  cited 
as. sanctioning  the  validity  of  mutual  wills. 

This  case  was  followed,  in  181  i^by  RkKrs  v.  Ex*rs  vf  Rivars^ 
3  Desaus,  i88,  in  which  the  court  held  that  the  husband 
would  be  bound  by  an  ante-nuptial  agreement  to  make 
adequate  provision  for  the  wifo  in  consideratfon  that  she 
renounce  all  ckiims  to  his  estate.    The  husband  made  pro- 
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visHm  for  her  in  his  will,  but  the  court,  considering  it  inade- 
quate, decreed  that  it  be  enlarged,  stating  that  a  nian  may 
renounce  ever)*^  benefit  or  right  which  the  law  alloy's  him  if 
he  does  so  fiuriy  and  without  fraud,  and  he  will  be  bound  by 
bin  agreement  so  to  do. 

CaMS  in  which  it  has  been  necessary  to  consider  the  loroe 
and  validity  of  mutual  wills  have  arisen  in  many  of  the  States, 
and  courtii  have  alnuMt  always  decided  in  their  (avor. 

The  case  usually  relied  on  by  those  claiming  adversely  to 
such  instruments  is  Hc^h  v.  lllackbHrn^  i  Add.  277,  decided 
in  18.22.  In  the  course  of  his  qnnion.  Sir  John  Nicholl  said 
of  a  joint  will :  *'An  instrument  of  this  nature  is  unknown  to 
the  tcstamcntaiy  law  of  this  country,  or  in  other  words,  it  is 
unknown  as  a  will."  He  thought,  however,  that  it  might  be 
sustained  in  equity  by  makmg  the  devisees  trustees  for  per- 
forming  the  testator's  part  of  the  agreement,  but  would  not 
admit  it  to  probate  as  a  will,  because  it  was  irrevocable  by  the 
testators.  This  ca.<ie  is  often  cited  as  deciding  that  joint  or 
mutual  wills  are  void  and  cannot  be  admitted  to  probate,  but 
this  inteiprctation  of  the  case  b  incorrect,  for  the  will  had 
previously  been  probated  as  the  will  of  one  of  the  testators, 
and  was  now  asked  to  be  admitted  to  probate  in  preference  to 
a  later  will  by  one  of  the  survivors,  which  revoked  his  share 
of  the  joint  dispositions.  This  the  court  refused  to  do,  decid- 
ing that  joint  wills  arc  not  irrevocable. 

Clayton  v.  Uvcrmnn^  2  Dcv.  and  Bat.  558,  was  dcdded  on  a 
misinterpretation  of  this  case.  After  the  death  of  two  sisters, 
an  instrument  executed  by  them  as  their  last  will  was 
oflercd  for  probate,  but  was  refused  because  it  purported  to 
be  a  mutual  will  and  was  thcMi^t  by  the  court  to  imply 
an  agreement:  /  lVm.'s  Ej^rt^  8  (9  Ed.);  but  see  also  pp. 
107-109. 

As  the  instrument  was  an  expression  by  each  of  the  dispo- 
sition she  desired  to  have  made  of  her  property  after  her 
death,  and  as  no  revocation  had  been  attempted  by  cither 
sister,  and  probate  had  not  been  oftered  until  after  the  death 
of  both,  it  M  difficult  to  see  why  it  should  not  have  been 
admitted  either  as  a  mutual  will  or  as  the  separate  will  of  each: 
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Rtdfici^s  Law  and  Ptacikt  cf  SHrrogate  Courts^  129;  BcUs  v. 
Harper^  39  Ohio,  639. 

The  reasoning  of  the  court  in  the  case  of  ExfarU  Day^ 
I  Bradf.  416,  in  which  the  facts  were  similar  to  those  in  Clay- 
ton and  Livennan,  is  fiir  more  logical.  The  court  says:  **The 
subscription  at  the  end  of  the  will,  the  declaration  of  its  testa- 
mentary character,  and  the  attestation  by  two  witnesses,  if 
proved,  are  none  the  less  true  of  each  of  the  testatom,  because 
true  of  both,"  and  '*  Because  the  will  happens  to  be  made  in 
conformity  to  some  agreement,  or  contains  on  its  iace  matters 
of  agreement,  or  shows  mutuality  of  testamentary  intention 
between  two  pcrMMis,  and  a  compact  or  intention  not  to  revoke* 
in  my  judgment  it  is  none  the  less  a  will." 

Where  an  agreement  has  been  entered  into  to  make  a  will 
of  a  certain  tenor  for  a  valuable  consideration,  as  for  services 
to  hn  performed,  and  the  promisee  has  fulfilled  his  part  of  the 
agreement,  it  is  but  just  that  the  agreement  should  be  enforced 
even  though  it  is  necessary  to  hold  the  first  will  irrevocable  by 
a  Uter  will  of  the  promisor.  In  many  cases  the  contract  has 
been  that  the  prcmiLsor  will  bequeath  his  property  to  the  promi- 
see, in  oonsidenttion  that  the  promisee  maintain  him  and  give 
him  a  home  for  the  remainder  of  his  life.  Though  such  agree- 
ments have  been  entered  into  verbally,  and  legatees  under 
a  second  will  have  tried  to  justify  their  claims  under  the  Stat- 
ute of  Frauds,  if  the  contract  is  (air,  just  and  reasonable,  and 
the  promisee  has  executed  his  part  of  the  agreement,  a  court  of 
equity  iinll  enforce  the  contract  regardless  of  the  Statute. 
Bplman  v.  Ovtrall^  80  Ala.  4s  i ;  Wail  v.  ScaUs,  4;  N.  C.  472. 

In  Gmdd  v.  Mansfidd,  however,  the  court  decided  that  an 
oral  agreement  between  two  sisters,  that  each  should  make 
A  will  devising  to  the  other  all  of  her  property,  is  a  contract  for 
the  sale  of  Unds,  and  therefore  within  die  Statute,  though  it 
was  shown  that  the  surviving  sister,  who  asked  for  the  specific 
performance  of  the  agreement,  had  performed  services  and  ex- 
pended money  in  the  belief  that  the  intestate  had  made  a  will 
in  accordance  with  the  agreement.  As  before  stated,  it  is  on 
the  Statute  of  Frauds  that  the  decisions  in  Wk^tU  v.  (hfmd 
undlumdv.jhddlaoMp^yTeaL 
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One  may  renounce  his  right  to  dispose  of  his  property  at 
plesisure,  and  bind  himself  by  contract  to  dispose  of  it  by  will 
to  certain  persons,  and  such  contract  will  be  enforced,  not  by 
setting  aside  the  will,  but  by  making  the  executor,  hdr  or 
devisee,  trustee  to  pedbrm  the  contract :  Gmlmax  v.  IhafisMi, 
I  Vem.  48;  Johnson  v.  HMkH,  10  N.  J.  Eq.  332;  Afiutdoxy, 
Rtrnw  23  Ga.  431;  Bolman  v.  Overall^  80  Ala.  4^1;  Km 
Dnync  v.  Vrtciand^  12  N.  J.  Eq.  142*.  CarmtcbaH  v.  Car' 
Mifhaci.jl  Mich.  76;  Bird\,  Pb^^'Ji  Mich.  483;  Emery  m, 
Dnriiitg,  73  N.  E.  715;  Sndih  v.  Pierce,  65  Vt.  200;  Wri^ 
\\  Wrigki,  23  L.  R.  A.  196:  J  Persons  0tt  C0Mtracts,^<36^4/of. 

In  Tnit  v.  Suuik,  137  Pft.  35.  the  plaintiff  brought  an  action 
of  ejectment  claiming,  under  a  deed  dated  1885,  from  S.,  given 
in  consideration  that  he  support  her.  The  defendant  put  in 
c\-idcncc  a  testamentary  writing,  dated  1884.  in  which  S.  stated 
that  she  bequeathed  all  of  her  property  to  the  defendant  for  his 
kindness  and  care  of  her  during  her  natural  life,  and  also  that 
he  was  to  take  possession  of  the  house  and  take  her  into  his 
family  as  a  member  thereof.  The  defendant  acted  in  accord- 
ance with  this  agreement,  but  S.  left  the  house  within  a  year 
without  cause.  HHd,  that  there  was  nothing  to  justify  a  reds- 
ion  of  the  contract,  and  ejectment  was  not  granted. 

Where  a  party  has  agreed  to  adopt  a  child  and  make  him 
hdr.  and  the  party  dies  intestate,  it  often  happens  that  hdrs  of 
the  intestite  will  attempt  to  defeat  the  claims  of  the  adopted 
child.  In  a  case  recently  decided  (1894),  Wrii^hty,  IVtiffki, 
23  L.  R.  A.  196,  the  defendant  was  taken  b>*  W.  and  wife 
with  the  intention  of  adopting  him  as  thdr  son,  the  agreement 
bdng  that  he  should  become  thdr  hdr  and  come  into  pos- 
session of  thdr  property.  The  defendant  supposed  he  was  the 
son  of  W.,  and  faithfully  performed  hb  duties  to  his  adopted 
parents,  giving  his  entire  time  to  them  without  remuneration. 
On  the  death  of  \V.,  the  defendant  bdng  then  twenty-two 
years  of  1^,  learned  of  his  adoption,  and  that  the  statute 
under  which  he  had  been  adopted  was  unconstitutional. 

\V.  having  €iied  intestate,  his  hdrs  claimed  his  property,  but 
the  court  held  that  as  there  had  .bden  a  contract,  that  the 
defendant  should  have  the  property  of  which  W.  might  die 
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scttcd,  and  as  there  had  been  such  performance  on  Che  part 
of  the  defendant  as  to  take  the  case  out  of  the  Statute  of 
Frauds,  ''equity  should  enforce  this  understanding  despite 
the  law,'*  and  the  title  and  estate  should  vest  in  the  defendant 
the  same  as  if  he  had  been  the  son:  Fati  Dnyne  v.  Vndand^ 
12  N.  J.  Eq.  142;  Siiarkcy  v.  McDcrmai,  91  Mo.  647;  Hcaiiy 
V.  Simpson,  1 1 3  Mo.  340. 

In  the  cases  thus  fiir  considered,  the  remedy  for  breach  of 
contract  to  make  a  will  in  fiivor  of  a  certain  person  or  persons, 
was  sought  after  the  death  of  one  of  the  contracting  parties 
when  his  will  was  oflRnvd  for  probate,  and  its  provisions  were 
not  consistent  with  the  contract,  or  when  having  died  intes- 
tate, heirs  claimed  the  property  in  opposition  to  the  contract; 
but  in  Synge  v.  Sjrtige  (1894),  1  Q.  B.  466,  an  action  for 
breach  of  damages  was  brought  during  the  life  of  both  con- 
tracting parties. 

The  defendant  before  marriage  agreed,  by  letter,  as  an 
inducement  thereto,  to  leave  to  the  plaintiff  by  will  a  certain 
house  and  land  for  life.  The  marriage  took  place,  but  some- 
time afterward  the  defendant  conveyed  his  entire  estate  to 
third  parties.  The  plaintiff  claimed  a  life  estate  in  the 
property,  commencing  on  her  husband's  death,  and  that  the 
conveyance  was  subject  thereto,  or  in  the  alternative,  claimed 
damages  for  breach  of  contract. 

Four  questions  were  considered  by  the  court.  First,  "Was 
there  a  binding  contract?"  This  was  decided  in  the  affirma- 
tive. Kay,  L.  J.,  expressing  his  opinion  that  the  proposal  of 
terms  was  made  as  an  inducement  to  the  lady  to  marry,  and 
that  she  married  the  defendant  on  the  iaith  that  he  would 
keep  his  word. 

Sceoftd.  "  Was  there  such  a  contract  as  coald  be  enforced 
in  equity,  or  was  there  a  remedy  in  damages  for  the  breach 
of  It?**  The  decision  on  this  point  was  that,  marriage  being 
a  valuable  consideration,  and  the  contract  being  in  writing  so 
that  no  question  on  the  Statute  of  Frauds  could  arise,  equity 
would  give  effect  to  the  proposal,  or  the  plaintifr  could  recover 
damages  for  its  breach:  HammirsUy  v.  De  Bid^  12  CL  and  F. 
45.  at  78.    See,  also,  WtM  v.  Scales^  47  W.  C  472. 
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Third.  "Has  the  time  arrived  at  which  such  remedy  cam  be 
asKfted?**  The  court  said  that,  as  the  plaintilT  asked  fee 
damages  for  breach  of  contract,  and  as  by  the  conveyance  the 
defendant  had  put  it  out  of  his  power  to  peHorm  his  part  of  the 
contract,  the  pbintiflr  could  mahHatn  an  action  for  its  braadi  at 
once,  and  need  not  be  delayed  until  the  time  set  for  the  per-^ 
Ibrmance  of  the  contract:  H^ckmr  yt.Ik  Lm  Tmt,  J2  L.  J- 
(Q.B.)455;  /^«W  v.  Aii^rA/,  Law  Rep.  7  Ex.  iii;  Skmf^f^ 
St0He,  8  Q.  B.  358 ;  /wn/ v.  TUey.  6  &  and  C.  535. 

Fmrtk.  ''Ifremedybefay  wi^  of  damages,  what  amount  oT 
damages  should  be  sivcn?**  The  answer  to  this  was  that 
««the  amount  must  depend  on  the  value  of  the  possible  V^ 
eitate  which  plaintiir  would  be  entitled  to  if  she  survived  her 
husband." 

This  decision  certainly  is  leasonable,  for  it  woi.:d  be  uiijart 
to  allow  the  defendant  to  convey  the  property  to  ditrd  pi- 
ties, regardless  of  his  obligations  under  the  ooolraet  '^ 
which  he  cnteied.  Mamt  IC  Bakthjii. 


Uaivml^UwfldMol, 


DEPARTMENT  OF  WILI-S,  EXECUTORS  AND 
ADMINISTRATORS. 


KDITOK-IM-CHIBT, 

Hon.  WILLIAM  N.  ASHMAN, 

AMiited  bj 

Howard  W.  Paob,  Cbasus  Wilvucd  CoarAmow 

JotspB  Hqwabd  Rboam,  Wiluam  HsxniY  hUJIYO,  Jr., 

Edward  Brooke  Jr. 


Elusok's  Estahl*    Orphans'  Court  op  Philadelphia  Co.» 
Pennsvlvakia. 


An  cncsloff's  iccoiiut  ww  filed  in  November,  1881,  uid  confimicd 
abaoliitely  la  Janaary,  iSSs.  On  April  3,  1895,  one  of  the  aaimi  f  «# 
trusis  filed  a  petHloii  for  review.  All  the  eridence  alleged  in  nippoct  of 
the  petitioB  waa  acceMihle  to  the  petiUoaer  ia  1881,  and  waa  then  coo- 
iUefed  and  made  the  anl^ect  of  eertain  action  agreed  to  betvwcn  tho 
aooottataata  and  the  txaslee  for  petitioner'a  tiater,  who  wai  another  of  tba 
atiai  fwe  inuis,  Tbeea  facta  althoogh  kaown  ia  1881  to  the  pctitioiier'a 
tnutea,  who  waa  also  one  of  the  aocountaata,  were  aot  actaallj  broaghl 
hooM  to  her  aatU  18913.  It  waa  aot  alleged  that  aaj  fraad  waa  prKticad 
^gdaat  pctitloBcr'a  aiater.    NeU,  that  the  petitioner  waabatred^  laches 

The  Time  Limit  Imposed  upon  Bills  op  Review  in  Pexn* 
.    SYLVANiA  Under  the  Act  op  1840,  with  Some  Considera- 
tion OP  the  Procedure  in  Other  States. 

Where  a  decree  has  been  made  by  the  Orphans'  Court  con- 
firming the  account  of  an  executor,  administrator  or  guardian, 
no  distribution  having  taken  place  under  such  decree,  the 
Orphans'  Court  has  power  under  the  Act  of  October  13, 1840, 
to  entertain  a  bill  of  review  to  correct  such  account,  even 
though  five  years  have  elapsed  between  the  confirmatioa  of 
the  account  and  the  petition  for  review.  In  support  see 
Georges  Appeal,  12  Pa.  260  (1849);  GUUri$  Appeal,  8  W. 
N.  C.  499  (1880) ;  Ughicafs  Estate,  29  Pitts.  Leg.  Jour.  375 

■  Reported  ia  13  Pa.  C.  C  Rep.  41a 
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(i8«2);  c0Hini,  RMie's  Estate,  19  Pa.  433  (1852);  KhUtfs 
Appeal,  6a  Pa.  322  (1869);  James's  Appeal,  99  Pa.  129(1881). 

Prior  to  the  Act  of  1840,  the  power  of  the  Orphans'  Court 
to  entertain  bills  of  review  was  subject  to  no  limitations  other 
than  such  as  arose  in  the  discretion  of  the  court,  from  the 
circumstances  ol  the  particuUir  case  in  which  the  bill  of  review 
was  sought.  The  remedy  is  part  of  a  general  equitable  juris- 
diction exercised  by  the  Orphans*  Court,  and  derived  from  the 
practice  of  the  Court  of  Chancery.  The  nature  of  the  discretion 
exercised  by  the  Orphans'  Court  in  proceedings  upon  bills  of 
review  is  clearly  shown  in  Briggs's  Appeal,  5  Watts.  94  (1836). 
where  Justice  Sergeant  said : 

"The  Orphans'  Court,  in  analogy  to  the  practice  of  chan- 
cery, has  power,  by  a  proceeding  or  petition  in  *the  nature  of 
a  bill  of  review,  to  correct  an  account,  after  confirmation,  for 
errors  apparent  on  its  face,  or  new  matter  discovered  since. 
Great  injustice  might  take  place  if  this  power  were  denied 
them.  At  the  same  time  it  is  requisite  that  this  discretion  be 
exercised  with  great  caution,  and  only  within  a  reasonable 
time,  otherwise  accounts  never  would  be  at  rest"  * 

In  this  case  it  was  held 'that  the  Orphans*  Court,  in  the 
CNercise  of  its  discretion,  had  power  to  order  a  review  of 
a  guardian's  account,  although  five  years  had  elapsed  since 
confirmation  on  the  ground  of  his  omission  to  account  for 
money  received— the  omission  having  been  newly  discovered. 

Following  the  decision  in  Briggs*s  Appeal^  the  Pennsylvania 
Act  ef  Oetober  ij,  tS^o,  was  passed  ({  I.  P.  L.  i ;  Br.  Purd., 
1286, 1  61),  providing  that: 

**The  judges  ef  the  Orphans*  Caart  of  the  Commonwealth  of' 
Pennsylvania,  wiihin  five  years  etfter  tiu  final  decree,  eoHfinmmg 
the  arigiHol  or  supplementary  account  cfany  executor,  adminis- 
trator or  guardian,  which  has  or  may  be  hereafter  passed  as 
aforesaid,  upon  petUition  of  review  being  presented  by  suck  exocU" 
tor,  administrator  or  guardian,  or  their  legal  representatives,  or 
by  any  person  interested  therein,  alleging  errors  in  suck  accomui, 
which  errors  shall  be  specifically  set  forth  in  said  petition  of 
review,  and  said  petition  and  errors  being  verified  by  oath  or 
affirmation ;  said  Orphans'  Court  sAaH  grant  a  rekeeiring  of  so 
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WMch  of  said  acccmnt  as  is  alkgiui  to  be  error  in  said  petition  ef 
rcvicii*  and  gin*e  sneh  relief  as  JHstice  and  equity  may  repiire,  by 
reference  to  auditors,  or  other>\ise ;  with  like  right  of  appeal  to 
the  Supreme  Court  as  in  other  cases,  e.\cq)t  that  the  appeal 
shall  be  taken  under  the  provisions  of  this  Act,  within  one  >x*ar 
after  the  decree  made  on  the  {Ktition  of  review : 

"  PnoviDEn,  TJiat  this  Act  shall  not  extemito  any  eause  where 
the  balance  fonnd  due  shall  hazx  been  aetnally  paid  and  dis- 
charged by  any  execntor,  administrator  or  guardian  ^ 

"The  judges  of  the  Orphans*  Court  .  .  .  within  five  years 
.  .  .  shall  grant  a  rehearing :  "  Act  ef  Oct.  ij,  iS^o, 

This  language  is  capable  of  t\«'o  constructions:  (i)  Either 
that  the  parties  in  interest  must  bring  their  bill  of  review  within 
five  years  or  not  at  all;  (a)  Or,  that  it  is  obligatory  upon  the 
court  to  grant  a  rehearing  within  Jhe  years,  and,  in  its  disert' 
tian,  to  grant  or  refuse  such  rehearing  after  five  years.  In 
either  event,  under  this  latter  construction,  the  parties  in  interest 
have  the  right  to  present  their  petition  for  rei*icu\ 

On  the  one  hand,  tlie  Supreme  Court,  in  the  cases  of 
Riddle* s  Estate  ^nd  Jones's  Appeal,  refers  to  the  Act  of  1840  as 
fixing  a  limitation  to  petitions  of  review,  and  Justice  Shars- 
wood,  in  Kinter's  Appeal,  said:  *'The  object  of  that  Act 
(1840)  seems  to  have  been  to  make  a  bill  of  re\'iew  in  the 
Orphans*  Court  a  matter  of  right,  and,  at  the  same  time,  pre- 
scribe a  limitation  of  time  to  the  exercise  of  the  power.'* 

On  the  other  hand  the  court,  in  George's  Appeal,  declared 
the  limitation  of  five  years  applicable  only  "to  reviews  of 
alleged  errors  in  the  settled  accounts  of  executors,  etc" 
-  In  Gillen's  Appeal,  the  court  said :  '*  The  Act  of  October  13, 
1840,  is  an  enlarging,  not  a  restraining  statute."  And,  fur- 
ther: "The  only  effect  of  that  Act  (1840)  was  to  make  it 
peremptory  on  the  court  to  grant  the  review  in  the  cases 
within  the  purview,  with  the  proviso  that  it  should  not  apply 
to  any  case  where  the  balance  shall  have  been  actually  paid 
by  the  executor  or  administrator.** 

And  in  JJghtcap's  Estate  Justice  Green  held  that  the  Orphans' 
Court  had  discretionar>'  power  to  correct  its  own  errors  by  pe» 
tition  of  review  outside  of  the  provisions  of  the  Act  of  1840. 
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Weittififf  V.  Xiss/cy,  6  Pft.  143  (1847),  ^'^s  decided  under  the 
prodito  of  the  Act. 

The  court  said:  *'In  the  present  case  the  account  was  ccmi- 
firmed  on  the  12th  of  February,  1839,  and  by  the  decree  of 
the  Orphans'  G»urt  made,  the  account  must  be  regarded  as  the 
final  account,  on  the  authority  of  AniV!rr*i  y4//r«f,  2  Barr.  43  2» 
and  not  having;  been  appealed  from  within  three  years,  nor  a 
review  asked  for  within  five  years,  it  is  final  and  conclusi\-c; 
and  should  there  be  errors  in  the  account,  as  is  alleged,  they 
cannot  be  corrected  cither  in  the  present  form  of  proceeding, 
or  by  a  petition  for  a  review. 

**  \Vhatc%'er  may  have  been  the  practice  in  relation  to  open- 
ing and  correcting  such  accounts,  and  the  time  during  which 
it  would  be  allowed,  we  regard  the  question  now  settled  by 
the  Aa  of  October  13,  1840. 

**By  the  Act  of  March  29,  1832  (Purd.  885),  Che  Orphans* 
Court  is  declared  to  be  a  court  of  record,  with  all  the  qualities 
and  incidents  of  courts  of  record  at  common  law  .  .  .  and  by 
the  Act  of  October  13,  1840.  relating  to  Orphans*  Courts,  a 
review  may  be  granted  in  a  proper  case  made  out  within  fivt 
years  after  the  final  settlement  of  account.  .  .  .  These  acts,, 
whilst  they  give  to  the  vigilant  every  means  of  redress  neces- 
sary for  their  protection,  fix  ft  period  when  all  litigation  »  at 
an  end.*' 

In  this  case  there  had  been  a  final  accounting  and  payment 
by  the  administrator  and  releases  in  full  delivered  to  him  by 
appellant. 

In  ly^ti/c's  Estate,  49  Leg.  Int  286  (1892),  the  court  said: 
**  The  Act  of  Assembly  is  explicit  that  a  review  shall  not  be 
granted  after  a  fund  is  distributed.*' 

In  Gcwrgis  Appeal,  12  Pa.  260  (1849),  the  court  said: 
"  The  Orphans*  Court  has  from  the  beginning  exercised  the 
power  of  reviewing  and  modifying  its  proceedings  and  decrees, 
as  an  authority  necessarily  inherent  and  essential  to  the  right 
discharge  of  its  duties.  On  this  point  no  statutory  direction 
was  given  till  the  Aet  <f  Oetober,  1840,  which,  hawttfer,  is  cfiH- 
faid  to  revietvs  «f  alleged  errors  in  the  settled  aooouxts  of 
exeentors,  adtmnistrators  aad  guanUaas.     This  limits  the  period 
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v*iikm  wkick  a  review  may  be  had  in  such  cases  to  five  xears^ 
hut  ii  leaves  unUmchcd  the  fre-exisiwg  fractice  ia  att  cihcr 
instames.  Being  thus  unrestrained  by  the  written  law,  I  see 
no  objection  to  the  liberal  exercise  of  the  right  to  rehear  and 
redress  for  the  correction  of  manifest  mistake  involving  injury, 
tempered,  however,  by  the  application  of  a  sound  discretion, 
seeking  to  protect  the  rights  of  third  persons,  and  which,  in 
most  cases,  would  dictate  a  refusal  to  interfere  when  the  rela- 
tive position  of  the  original  parties  was  materially  changed,  or 
the  interests  of  third  persons  might  be  put  to  hazard.  In 
estimating  such  a  contingency,  the  time  which  had  elapsed 
since  the  decree  complained,  would,  of  course,  enter  largely 
faito  the  consideration  of  the  court ;  and  where  thb  was  much 
extended,  might  of  itself  aflbrd  a  sufficient  objection  to  bar  the 
prayer  for  relief.  It  is  Laid  that,  in  England,  in  the  time  of 
Lord  Guildford,  there  was  no  limitation  for  a  bill  of  review : 
FciioH  v.  Moedesfield,  i  Veru.  287 ;  though  in  Goddard  v. 
Caddard,  Ch.  Rep.  1 39,  it  was  not  permitted  sixteen  years 
after  a  decree,  and  it  now  seems  <o  be  the  rule  not  to  reverse 
on  review  after  twenty  years,  except  for  very  apparent  error." 
•  .  .  "Should  it  become  necessary  with  us  to  fix  the  time 
within  which  a  review  may  be  granted,  the  period  will  probably 
be  much  abridged  by  reference  to  our  Acts  of  1791.  pro- 
hibiting writs  of  error  after  seven  years,  or,  it  may  be,  to  the 
Act  of  1840,  just  mentioned.** 

In  Riddles  Estate,  19  Pa.  433  (>S52)»  Lewis,  J.,  said: 
**  The  Aft  ef  Oetcber  /j.  1840^  which  fixes  a  iimitatiom  to 
fcHtums  cf  review,  directs  the  court  to  'give  such  relief  as  jus-  ' 
tice  and  equity  may  require.'  This  may  be  understood  as 
adopting  the  principles  of  equity  which  had  heretofore  gov- 
erned Courts  of  Chancery  in  applications  of  this  kind.  It  %iras 
certainly  not  the  intention  of  the  Legislature  to  keep  litigation 
on  foot  for  a  longer  period  than  necessary  for  the  purposes  of 
justice;  or  to  nullify  the  solemn  dedskms  of  the  courts  at  the 
mere  will  and  pleasure  of  any  party  who  chose  to  demand  a 
rehearing,  within  five  years,  upon  the  same  questions  of  foct 
which  had  been  fully  heard  and  dedded  on  the  first  trial.  To 
allow  this  to  a  party  who  cannot  allege  any  error  In  Imm 
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it  in  the  East,  was  entirely  foreign  to  the  whole-  trend  of 
Anglo-Saxon  civilization,  and  the  referring  of  disputes  to  arbi- 
trators, in  whom  both  sides  had  respect,  could  not  have  been 
a  permanent  method  for  administering  justice.  It  b  to  the 
credit,  we  believe,  of  our  Anglo-Saxon  ancestors,  that,  in 
spite  of  the  knowledge  of  their  most  teamed  men  of  more 
advanced  judicial  systems,  whicK  knowledge  we  can  almost 
pn!sume  from  the  learning  of  their  clergy,  they  refused  to 
attcm|)t  to  perform  the  inii)os.sibk!.  A  judicial  absolutism 
was  out  of  the  question.  The  tribunal  whose  dcdsions  would 
be  obeyed  in  the  majority  of  instances,  thereby  ending  per- 
sonal strife  between  the  litigants,  was  incompetent  from  its 
very  composition  to  weigh  evidence,  and  it  dkl  not  attempt  to 
do  so.  Time  and  temper  would  have  alike  rendered  it  (utile 
to  introduce  evidence  on  either  side.  What  is  the  use  of 
going  into  the  existence  or  non-existence  of  a  iact  in  issue  if 
the  evidence  cannot  be  properly  weighed?  Again,  just  as  the 
tribunal  would  have  been  unable  to  decide  between  conflict- 
ing evidence,  so  likewise  it  was  incompetent  to  say.  in  any 
particular  case,  whether  the  amount  of  evidence  produced 
on  one  side  was  sufficient  to  show  that  he  who  had  the 
proof  had  proved  his  case.  Here  again,  we  find  that  they 
did  not  attempt  to  do  the  impossible.  They  prescribed  gen- 
eral rules  as  to  the  quantum  of  testimony  sufficient  to  sub- 
stantiate an  assertion.  Once  this  quantum  had  been  obtained, 
he  who  had  the  proof  won  the  case.  It  was.  therefore,  a 
system  in  which  the  result  did  not  in  any  way  depend  upon 
the  judgment  of  the  court,  or  on  the  judgment  of  any  part  of 
the  court  No  one  was  called  upon  to  weigh  evidence. 
We  believe  that  if  we  were  translated  back  to  that  time,  an 
investigation  would  show  that  in  the  long  run  that  system  of 
judicial  administration  was  best  which  accomplished  this  very 
result,  viz.:  the  absence  of  all  necessity  for  the  courts  to 
determine  disputed  questions. 

But  further  our  Anglo-Saxon,  replying  to  his  modem  critics, 
might  say  that  the  methods  of  proof  which  he  devised  were 
peculiarly  well  calculated,  so  far  as  arbitrary  rules  can  ever 
be  calculated,  to  ascertain  the  party  in  whom  the  right  1^. 
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iniquity.  Its  evident  purpose  was  that  the  decree  should  ne\-er 
be  disturbed  so  as  to  do  injustice  to  the  accountant  If  under 
it  he  had  paid  over  money  he  ought  to  be  protected  in  that 
payment,  even  though  it  should  subsequently  appear  to  have 
been  wrongful.  W%riirtvr,  therefore,  the  objeet  tf  the  review  it 
to  surcharge  the  aceoHHtant  with  money  received  by  hifn,  not 
accoHHted  for,  euid,  therefore,  not  at  att  included  in  tfie  decree, 
and  not  to  disturb  an  appropriaiion  already  decreed  andconsnm* 
mated  by  payment,  the  proviso  of  tlu  Act  if  1840,  is  not  in  the 
way  ef  the  proceeding^ 

This  case  deddes  that  the  proviso  of  the  Act  of  1840  applies 
to  accounts  confirmed  by  decree  and  consummated  by  pay- 
ment, and  not  to  an  attempt  to  surcharge  an  accountant  ift-ith. 
money  received  bj*  him  and  not  accounted  for,  and  therefore 
not  included  in  the  decree  of  the  court  Justice  Sharswood  s 
comments  upon  the  object  of  the  Act  of  1840,  be>'ond  the 
dedston  as  to  the  meaning  of  the  proviso  as  above,  were  not 
in  any  manner  necessary  to  the  decision  of  the  case,  and  must, 
therefore,  be  regarded  as  mere  dicta. 

In  Bucknor*s  Estate,  7  W.  N.  C.  471  (1879),  the  court  said : 
"  It  must  be  conceded  that  the  petition  could  not  be  supported 
under  the  Act  of  October  13,  1840.  But  the  power  of  the 
Orphans'  Court  to  correct  or  amend  its  decrees  when  injustice 
will  result  by  suffering  them  to  stand,  does  not  depend  entirely 
upon  this  Act ;  and  where  no  rights  have  changed  in  conse- 
quence of  the  decree,  this  power  of  correction  or  amendment 
will  be  liberally  exercised,  notwithstanding  the  &ct  that  error 
does  not  appear  on  the  lace  of  the  record,  or  that  new  matter 
is  not  averred  or  shown.*' 

In  GiOen's, Appeal,  8  W.  N.  C.  499  (1880),  the  court  said: 
"  Power  to  grant  a  bfll  of  review  has  always  been  a  well-estab- 
lished branch  of  the  authority  of  a  Court  of  Chancery,  and  has- 
been  exercised  by  the  Oiphans'  Court:  Briggis  Appeal^ 
5  Watts.  91. 

The  Act  of  October  tj,  1840,  is  am  emlarging^  not  a  nestratm-^ 
imgstaiate. 

Excepting  under  certain  drcumstanoes,  the  oourt  jAd/ gFUt 
a  bill  of  review:    George's  Appeal^  2  Jones,  262;  Bishop's 
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£f/4t//,  to  D.  471 ;  Penny facki9^s  Appenl^  1  Leg.  Gas.  R.  4A4. 

On  appeal,  the  Supreme  G>urt,  in  the  course  of  their  opinion, 
said:  " Undoubtedly,  prior  to  the  Act  of  October  13,  1840, 
the  Orphans'  Court  might  entertain  a  petition  of  review  in 
cases  in  which  Chancery  Courts  were  in  the  practice  of  so 
doing.  The  onfy  effect  «f  thai  Ad  weu  to  umki  it  peremptory 
on  the  court  to  grant  the  review  in  the  coses  within  the  pnrview^ 
with  the  proviso  that  ii  shonid  not  apply  to  any  cau  where  the 
balance  shall  have  been  actually  paid  by  the  executor  or  mdmiu' 
istrator,^ 

In  Ijttleton*s  Appeal,  93  Fa.  181,  the  court  said:  "In  New 
York  it  is  held  that  a  bill  of  review  cannot  be  brought  after 
the  time  alkn%'cd  for  an  a^ipeal:  Boyd  v.  Vanderkemp,  i  Baib^ 
Ch.  R.  373.  Perhaps  in  this  Sute  it  would  be  wise  to  follow 
the  rules  established  by  the  Legislature  as  to  reviews  of  final 
decrees  confirming  the  original  or  supplementary  account  of 
any  executor,  administrator  or  guardian,  by  the  Act  of  Octo- 
ber 13,  1840, 1  I,  Pamph.  L.  1841,  pi.  1,  which  is  f(N^  yean. 
Thb,  however,  would  be  only  by  analogy,  for  it  is  clear  that 
the  Act  of  1840  is  not  directly  applicable.  Yet  in  Georges 
Appeal,  2  Jones,  262,  Mr.  Justice  Bell  says,  'should  it 
become  necessary  with  us  to  fix  the  time  within  which  m 
review  may  be  granted,  the  period  will  probably  be  much 
abridged  by  reference  to  our  Act  of  1791,  prohibiting  writs 
of  error  after  seven  years'  (now  reduced  to  two  years  by  Act 
of  April  I,  1874,  Pamph.  L.  50),  or  it  may  be  the  Act  of 
1840  just  mentioned." 

lnJones*s  Appeal,  99  Pa.  139  (1881),  the  court  said:  "  The 
Act  of  October  tj,  1840,  not  only  gives  the  right  ef  review  to  a 
party  in  interest  upon  proper  showing,  but  fixes  a-  Umdatiom  to 
petitions  of  review,  .  .  .  Whether  the  review  is  demauded  for 
error  in  Unv  apparent  in  the  deerte,  or  for  new  matter  which 
has  ariun  efter  the  decree,  or  for  new  proef  that  has  came  to 
light  since  the  decree,  the  statutory  Hmit  appliosr 

In  MiMs  Appeal,  1 1  W.  N.  C.  333  (1882),  the  court  said: 

"  We  have  no  doubt  about  the  power  of  the  Orphans'  Court 

^o  rex'ise  and  correct  its  former  acQudtcatioiWy  if  in  those 

Ijudications  it  discovered  a  palpable  mistake  produced  cither 
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by  its  own  inadvertence  or  by  the  blunder  of  the  parties.  A 
sense  of  fair  dealing  and  justice  would  be  authority  enough, 
in  the  absence  of  any  other,  for  so  holding.  Neverthelas, 
other  authority  will  be  found,  and  that  directly  in  point,  in 
Gcng^s  Apf>eai,  2  Jones,  260.  where  the  subject  is  so  fully 
discussed  that  further  argument  from  us  is  unnecessary." 

In  Ih  re  Estate  ef  (7.  C.  Lighteap,  Sr.,  deeeeued^  29  Pitts. 
Leg.  Jour.  (O.  S.)  373  (1883),  99  Pa.  74,  the  Supreme  Court, 
in  an  opinion  by  Green,  J.,  said :  *'  //  eannoi  be dimbied  UuU  the 
eenrt  below  had  am^e  power  to  eorreet  the  error  of  its  orfgimd 
decree^  either  under  or  hidepemdcntly  of  the  Aet  of  Oetober  /j, 
tS^o.  Nothing  had  been  done  under  the  decree,  and  if  it  was 
erroneous  it  ought  to  be  corrected  in  the  interest  of  justice  and 
by  the  court  that  made  it  We  held  in  Pltrkef^s  Appeal,  1 1 
P.  F.  Smith,  478,  that  the  Orphans'  Court  under  the  Act  of 
October  13,  1840,  might  entertain  a  bill  of  review,  notwith- 
standing a  decree  of  affirmance  by  the  Supreme  Court  The 
diseretionary  poiver  of  the  Orphans^  Court  to  eorreet  its  own 
errors  by  petition  ofrexne%i\  outside  tf  the  provinoms  of  the  Aet 
of  1840,  has  beem  affirmed  in  the  eases  ef  Cilleu*s  Appeal, 
8  IV,  N.  C.  4pp,  and  \\TulaH*s  Appeal,  20  P.  F.  Smith,  410, 
and  is  manifest  upon  plain  prineiples  appHeable  to  the  power  ef 
ali  eourts  over  their  own  decrees^ 

Rhone's  Orphans'  Court,  Pr.  Vol.  i,p.  645,  says:  ''The 
object  and  purpose  of  the  Act  of  October  13,  1840,  was  to 
establish  as  a  matter  of  right  what  had  been  before  construed 
by  the  courts  as  matters  of  grace,  and  to  limit  tlie  time  for  the 
inquiry  and  examination  of  accounts  to  five  years  afker  their 
final  confirmation :  **  Ellison* s  Estate,  13  C.  C.  R.  410  (1893). 

In  this  case  an  executor's  account  was  filed  in  1881  and 
confirmed  absolutely  in  1883.  In  1893  one  of  the^jftn  pu 
trusts  filed  a  petition  for  review.  Held,  that  under  the  evidence 
the  petitioner  was  barred  by  laches. 

In  the  course  of  his  opinion.  Judge  Ashman  said :  "  The  rule 
15  that  hches  will  bar  a  suitor  of  his  remedy  as  effectually  as 
the  statute  of  limitations,  and  for  the  same  reason*  his  own 
inaction  raising  the  identical  presumption  which  the  hw  raises 
out  of  mere  lapse  of  time.    In  recognition  of  this  mle  the  Act 
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of  October  13,  1840,  limited  the  period  within  which,  as 
a  matter  of  right,  a  bill  of  review  can  be  had  to  five  ytatn 
from  the  date  of  the  final  decree.  Among  cases  not  within- 
the  Act,  where  relief  has  been  sought  as  a  matter  of  grace,  and 
has  been  refused  upon  the  ground  of  laches,  we  may  refcr  to 
^^JTX^*^  -^/A*^.  43  IHl  512  ;  Milligau's  Apfcal,  83  PSu  389; 
and  Scoits  Appeal,  1 12  Pa.  427." 

The  forcgomg  examination  of  the  Pennsylvania  authorities 
on  this  subject  shows  how  decided  a  preponderance  exists  in 
the  decisions  of  our  Supreme  Court  in  favor  of  a  liberal  inter- 
pretation of  the  Act  This  power  of  review,  which  any  other 
construction  of  the  Act  of  1840  than  tlie  one  here  contend^ 
for  would  materially  and  arbitrarily  curtail,  is  one  of  the  most 
delicate  and  important  among  those  entrusted  to  the  Orphans' 
Court  in  its  equitable  jurisdiction  o\xx  decedents'  estates. 

Prior  to  the  Act  of  1840,  the  question  as  to  the  period  of 
time  which  by  its  lapse  would  constitute  a  bar  to  review,  was 
entrusted  to  the  discretion  of  the  court,  to  be  determined  by 
all  the  circumstances  of  the  case,  and  the  discretion  thus  vested 
in  the  Orphans'  Court  had  always  been  guardedly  and  equitably 
exercised. 

The  intent  of  the  Legislature  in  the  passage  of  this  Act 
could  never  have  been  to  limit  to  tlie  short  term  of  ^yn,  years 
the  exercise  of  a  power  which,  prior  thereto,  the  court  had 
equitably  administered  after  a  lapse  of  twenty  years.  Apart 
from  the  authorities,  a  consideration  of  the  causes  for  which 
bills  of  review  are  filed,  and  of  the  injustice  which  so  narrow  a 
limitation  of  the  power  would  produce,  will  convince  that  such 
was  not  the  purpose  of  the  Act 

The  end  sought  by  the  L^;islature  was  plainly  to  secure 
the  privilege  of  review  as  a  matter  of  right  demandabk  by  the 
parties  m  interest  within  the  period  of  fiN^  years,  and  demand- 
able  thereafter  subject,  as  formerly,  to  the  equitable  discretion 
of  the  court. 

And  this  conclusion  to  which  these  considerations  so  clearly 
point  is  borne  out  and  confirmed  by  the  opinions  of  the  Supreme 
Court  in  Gtarg^s  Apptai,  GiiMs  Appeal  wnA  Ugkiemfs  Euati, 

\nJaektom  y.Jofksam,  144  IIL  274  (1893),  one  of  the  points 
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involved  in  the  case  was  the  question  tinder  discussion,  the 
bill  of  review  being  brought  to  vacate  a  decree  in  a  partition 
proceeding.  Justice  Craig,  in  delivering  the  opinion  of  the 
Supreme  Court  of  IllinoM,  said:  "The  next  question  pre- 
sented is,  whether  the  complainants  or  either  of  them  have 
lost  their  right  to  bring  this  bill  by  lapse  of  time.  Ar  has 
been  seen,  die  decree  was  rendered  on  April  6,  1883.  and 
this  bill  was  brought  on  August  30,  1890.  No  time  has 
been  prescribed  by  statute  within  which  a  bill  of  review  must 
be  brought,  but  writs  of  error  are  required  to  be  sued  out 
within  five  years  from  the  time  a  judgment  pr  decree  has  been 
rendered;  and  in  analogy  to  the  time  prescribed  for  prosecu- 
ting writs  of  error,  it  has  been  held  that  a  bill  of  this  charac- 
ter should  be  brought  within  the  time  allowed  for  suing  out  a 
writ  of  error:  Lyon  v.  Robins,  46  III.  278."  And  the  same 
view  was  taken  in  the  case  under  consideration. 

In  the  case  of  nomas  v.  Harvic's  Hdrs^  10  Wheaton,  145 
(1825),  this  question  was  considered  by  Mr.  Justice  Washing- 
ton in  rendering  the  decision  of  the  Supreme  Court  of  the 
United  States.  This  was  an  a|)peal  from  the  Circuit  Court  of 
Kentucky.  The  appellant  filed  in  1818  a  bill  to  review  and 
reverse  a  final  decree  of  the  same  court  pronounced  in  18 10. 
The  Supreme  Court  said :  *'  The  record  shou's  that  the  order 
of  court  permitting  the  bill  to  be  filed  was  granted  eight 
years  subsequent  to  the  final  decree  in  the  original  cause; 
and  the  question  to  be  decided  is,  whether  the  remedy  was  not 
barred  by  length  of  time?" 

"  It  must  be  admitted,  that  bills  of  review  are  not  strictly 
within  any  act  of  limitations  prescribed  by  Congress ;  but  it 
is  unquestionable  that  Courts  of  Equity,  acting  upon  the  prin- 
ciple that  laches  and  neglect  ought  to  be  discountenanced,  and 
that  in  cases  of  stale  demands  its  aid  ought  not  to  be  afiforded* 
have  always  interposed  some  limitation  to  suits  brought  in 
those  courts.  It  is  stated  by  Lord  Camden,  in  the  case  of 
SmUh  v.  Ctay  (Ambl.  645,  3  Bro.  Ch.  Cas.  639,  note)  "  that 
as  the  Court  of  Equity  has  no  legislative  authority,  it  could 
not  properly  define  the  time  of  bar  by  a  positive  rule,  but  that, 
as  often  as  parliament  had  limited  the  time  of  actions  and  leme- 
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dicsi  to  a  oertaun  period  in  Iq^l  proceedings,  the  Court  of 
Chancery  adopted  that  rule,  and  applied  it  to  similar  cases  ia 
equity.**  Upon  this  principle  it  is,  that  an  account  for  rents 
and  profits,  in  a  common  case,  is  not  carried  beyond  six  years, 
or  a  redemption  of  mortgaged  premises  allowed  after  twenty 
years  possession  by  the  mortgagee,  or  a  bill  of  review  enter* 
taincd  after  twenty  years,  by  analogy  to  the  statute  which 
Umits  writs  of  error  to  that  period. 

These  principles  seem  to  apply,  with  peculiar  strength  to 
bills  of  review,  in  the  courts  of  the  United  States,  from  the  dr- 
cunifitancc  that  Cgngrcss  has  thought  proper  to  limit  the  time 
within  which  appeals  may  be  taken  in  equity  causes,  thus 
creating  an  analogy  between  the  two  remedies  by  appeal,  and 
a  bill  of  review,  so  apparent  that  the  court  is  constrained  to 
consider  the  latter  as  necessarily  comprehended  within  the 
equity  of  the  provision  respecting  the  former.**  Ai|d  in  Cett' 
irai  Tntsi  C0.  v.  Cmttt  Ijocwnoiivt  Wtrkt,  ft  ai„  135  U.  S. 
207  (1890),  the  principles  laid  down  in  Tkauuuv,  if  arm's 
Htin  were  adverted  to  and  re-aftirmed. 

In  an  action  of  accounting  a  court  of  equity  will  not  lend  its 
aid  to  the  enforcement  of  stale  claims.  In  the  case  of  BtU 
et  aL  V.  Hudson  et  ai.,  73  Cal.  Rep.  285  (1887),  it  was  held 
that  a  Court  of  Equity,  on  account  of  the  sUkncss  of  the 
claim,  would  not  entertain  an  action  for  an  accounting  of  the 
affairs  of  a  partnership,  which  was  brought  by  the  personal 
representative  of  one  partner,  twenty*five  years  after  his  death, 
against  the  personal  representative  of  the  other,  when  the  com- 
plainant failed  to  account  for  the  delay  by  showing  that  the 
hdrs  of  the  former  partner  had  no  knowledge  of  their  rights* 
or  that  there  was  lomtf  impediment  to  a  prior  action  by  them. 

In  perhapj  the  majority  of  the  States  there  is  no  statute  of 
limitatiom  goxxming  sudi  cases — certainly  no  such  statute  as 
the  Pennsylvania  Act  of  1840— and  the  entertainment  and 
decision  of  such  cases  is  left  entirely  to  the  discretion  of  the 
Court  of  Equity  before  which  they  are  brought.  The  gcoerd 
attitude  is  well  set  forth  by  Chief  Justice  Taney,  in  ddwering 
the  opinkNi  of  the  Supreme  Court  of  the  United  States  in 
McKHigki  V.  Tf^^,  I  How.  168 : 
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*'  In  matten  of  account,  where  they  are  not  barred  by  the 
Act  of  Limitations,  Courts  of  Equity  refuse  to  interfere  alkcr  a 
considerable  hpse  of  time,  from  considerations  of  public  policy,, 
and  from  the  difficulty  of  doing  entire  justice  when  the  original 
transactions  have  become  obscured  by  time  and  the  evidence 
may  be  lost." 

As  stated  by  Davn,  J.,  in  McQmddy  v.  Ware^  20  Wall.  19^ 
"there  is  no  artificial  rule  on  such  a  subject,  but  each  case  as 
it  arises  must  be  determined  by  its  own  particular  droim- 
stances.**  In  other  words,  the  question  is  addressed  to  the 
sound  discretion  of  the  chancellor  in  each  case.  How  clearly 
this  doctrine  appears  in  some  cases  is  illustrated  in  the  above- 
cited  case  of  McKmigki  v.  Taylcr,  where  the  bill  was  filed  to 
adjust  matters  of  account  which  wen  noi  barred  by  the  Siahtie 
cf  UmiUiHons,  but  were,  nevertheless,  dismissed  for  want  of 
reasonable  diligence. 

The  principle  to  be  deduced  from  the  cases  not  governed  by 
statute  seems  to  be  that  a  bill  of  review  for  error  i^ipareiit  on 
the  record  must  be  brought  within  the  time  in  whidi,  at  the 
common  bw,  a  writ  of  error  could  be  brought,  and  that  the 
allowance  of  a  bill  of  review  for  after-discovered  matter. is 
wholly  within  the  equitable  discretion  of  the  court  as  to  the 
question  of  time,  as  well  as  in  other  respects. 

It  appears  that,  as  a  general  rule,  it  is  not  allowed  after  the 
time  allowed  for  a  writ  of  error  has  elapsed  since  the  evidence 
was  discovered.  The  whole  subject  is  one  which  the  Legisla- 
tures  of  our  Stata  will  do  well  to  leave  to  the  sound  discwtiois 
of  our  Courts  of  Equity  as  any  attempt  at  statutory  1 
of  a  power  so  ddicate,  so  important  and  so  1 
cretiofiary,  cannot  but  be  frequcndy  attended  with  1 
results.  H. 
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As  Marked  dy  Decisions  selected  ntoic  the  Advance 
Reports  por  September. 


Among  the  decisions  reported  during  the  past  month  are 
several  that  present  novel  and  interesting  points  of  law,  as  well 
as  some  cases  of  first  impression,  at  least  in  the 
particular  court  The  Court  of  Common  Pleas  of 
New  York  City  has  held  that  a  restaurant  keeper  b  liable,  in 
the  absence  of  due  care,  for  the  loss  of  a  customer's  wraps 
left  in  hui  charge,  on  the  ground  that  the  bailment  is  not 
gratuitous,  but  for  profit:  BMUman  v.  Dtntutt^  30  N.  Y. 
Suppl.  347.  This  is  in  accord  with  the  previous  decision  of 
the  same  court  in  Bird  v.  Evemrd,  33  N.  Y.  Suppl.  1008.  and 
of  the  Court  of  Errors  and  Ap|x:als  in  BnntuU  v.  Sfrrjv, 
123  N.  Y.  539;  5.  C,  35  N.  E.  Rep.  910.  This  reasoning 
would  make  any  tradesman  or  business  man  liable  for  prop- 
erty put  in  his  possession  by  customers,  as  has  in  iact  been 
held  in  the  case  of  a  tailor:  Rea  v.  Siinmons,  141  Mass.  561 ; 
S.  C.  55  Am.  Rep.  493;  McCoiiw  v.  Rccd,  16  W.  N.  C.  387. 

The  Supreme  Court  of  Missouri  has  ruled  that  the  intent 
maniiiestod  by  an  advertisement  for  bids  must  govern  its  inter- 
pretation;  that  when  the  advertisement  is  nothing 
more  than  a  suggestion  to  induce  oAers  for  a 
contract  by  others,  it  imposes  no  liability  ptr  u;  and  that 
an  advertisement  reserving  the  right  to  reject  any  or  all  bids 
gives  the  lowest  bidder  no  right  to  the  contract,  even  if  the 
body  advertising  for  bids  acted  arbitrarily,  capriciously  and 
through  favoritism,  in  awarding  the  contract:  Andersam  v. 
BotirdiifPMk  Sekoob,  27  S.  W.  Rep.  610. 

It  is  held  by  the  Supreme  Court  of  New  York,  in  accord- 
ance with  the  general  doctrine  on  the  subject,  that  a  deed  from 
a  cemetery  association  to  a  lot  in  the  cemetery, 
though  absolute  in  form,  conveys  no  title  to  the 
9oil«  but  ooly  a  right  of  burial ;  and  that,  therefore,  a  statute 
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-directing  a  removal  of  the  bodies  interred  in  a  cemetery,  with- 
■out  providing  for  compensation  to  the  lot-owners,  is  constitu- 
tional :  IVoii  V.  Mah.  Pra,  Ck.  tf  WUliamsburgk.  30  N.  Y. 

Suppl.  157.  

In  Alcutr  v.  Chk,,  M,  &  St  P.  Ry,  Co,,  59  N.  W.  Rep.  945. 
the  Supreme  Court  of  South  DakoU  has  held  that  a 
|.„inrt  «i  special  contract,  made  in  one  state,  between  a  rail- 
^^^*  '  road  company  and  a  shipper,  for  transporting 
property  of  the  latter  from  a  point  in  that  state  to  a  point  in 
another  state,  is  to  be  interpreted  according  to  the  laws  of  the 
former  state;  but  that  the  courts  of  the  other  state  will  not 
take  judicial  notice  of  the  laws  of  the  former,  and  they  must 
be  proved  as  any  other  fact.  If  not  so  proved  they  will  be 
presumed  the  same  as  those  of  the  state  where  the  suit  is 
brought 

The  same  principle  is  asserted  by  the  Supreme  Court  of 
Vermont  in  Barrett  v.  AV/Zr^.  39  Atl.  Rep.  809,  which  decides 
that  when  a  chattel  is  sold  under  a  contract  executed  in 
another  state,  reserving  the  legal  title  to  the  vendor  until  the 
price  is  paid,  the  laws  of  the  state  where  the  contract  is  made 
will  govern  the  rights  of  the  parties.  Similariy,  the  Supreme 
Court  of  Rhode  Island  has  ruled,  on  the  authority  of  MiUiken 
V.  Pratt,  135  Mass.  374,  that  when  a  married  woman,  a  resi- 
dent of  one  state,  enters  into  a  contract,  in  another  state, 
intended  to  take  effect  in  that  state,  which,  though  valid 
where  made,  is  invalid  in  her  wstk  state,  and  the  latter  after- 
wards empowers  her  to  make  such  a  contract,  the  contract 
may  be*  there  sued  on:  Case  v.  Dodge,  39  Atl.  Rep.  785. 
See  Ruhe  v.  Buck  (Mo.),  27  S.  W.  Rep.  412,  mentioned  in 
1  Am.  L.  Reg.  &  Rev.  (N.  S.)  664. 

The  Supreme  Court  of  New  York  has  also  adopted  a  very 
wise  and  salutary  restriction  upon  the  rule  of  criminal  evidence 
which  requires  a  conspiracy  to  be  proved  before 
the  acts  and  declarations  of  one  conspirator  can 
be  given  in  evidence  against  his  fellow  conspirators,  by  hold- 
ing in  Peo,  V.  McKane,  30  N.  Y.  Suppl.  95,  that  such  dedara- 
tuMM  may,  when  justice  requires  it,  be  admitted  before  proof 
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of  the  conspiracy.  The  Supreme  Court  of  Arizona  holds  a 
contrary  doctrine,  under  the  provitions  of  the  statutes  of  that 
territory:  TerrU^iy  v.  Tuntar.  37  Pac.  Rep.  368.  This 
exception,  however,  is  not  eseactly  an  innovation,  having  been 
asserted  lor  years,  though  rarely.  It.  may  be  applied  when 
the  suite  promises  to  hitroduce  frwm  fade  evidence  of  the 
conspiracy  during  the  progress  of  the  trial:  SMe  v.  GrmiU^ 
(Iowa),  53  N.  W.  Rep.  120;  and  in  general,  its  application 
rests  in  the  discretion  of  the  court,  and  is  only  permissible 
under  partictthur  and  wrgiaiX  circumstances:  Nidi  v.  SUOe^ 
(Fla.),  13  So.  Rep.  449;  Sta§e  v.  Flmidm,  (Mo.),  33  S.  W. 
Rep.  1086. 

The  Court  of  Appeals  of  Maryland  has  recently  passed  upon 
one  of  the  questtons  of  constitutional  law  that  continually  recur 
fniiTi_iiiini  '"*  ngaud  to  the  taking  of  property  under  the  right 
L^  ef  eminent  domain.  In  GwrrtU  v.  Lak€  Rd^mi 
Ei.  Rj,  C^^  39  Atl.  Rep.  830.  that  court  decided  that  the 
building  of  abutments,  to  be  used  as  the  i^roach  for  elevated 
railway  tracks,  in  the  centre  of  the  street,  was  not  a  taking  of 
the  property  of  abutting  landowners,  within  the  meaning  of 
the  clause  of  the  constitutkm,  forbidding  the  "taking"  of 
property  for  a  public  use  without  compensation  behig  first  paki 
therefor  or  tendered,  so  as  to  entitle  the  landowners  to  enjoin 
the  erection  of  the  same,  until  compensation  was  paid  for  the 
injury ;  and  this  in  spite  of  the  tact  that  the  bill  showed  tiiat 
the  street  was  narrowed  by  the  abutments  to  a  mere a]ley,and 
alleged  that  the  erection  *  deprived  the  adjacent  premises  of 
light  and  air.  Bryan,  J.,  dissented,  in  an  able  and  Ibrdble 
opinion. 

The  decision  of  the  court  way  have  been  correct,  on  the 
state  of  facts  presented ;  but  it  does  not  carry  any  very  con- 
vincing weight  of  authority.  It  is  unfortunately  true  that  the 
tendency  of  recent  years  has  been  to  narrow  the  constitutiooal 
provisk>ns  as  to  compensatkHi  for  the  taking  of  property  to  as 
slender  a  compass  as  posnble,  in  direct  violation  of  every  prin* 
dple  of  constnictkNi,  as  witness,  imer  «£»,  the  trolley  road 
cases.    But  to  deny  that  the  building  of  an  elevated  railroad 
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i*  an  Mldhional  ncnitmlc  on  the  ntrcct  would  be  sheer  non- 
Mcme;  and  acct>rtlin|;l)*  the  ciMirt  rented  its  ruling  on  the 
gruund  that  the  deed  of  the  landownem  did  not  cover  the  soil 
of  the  street,  and  therefore  the  abutments  imposed  no  burden 
on  them.  This  is  perhaps  a  tenable  view,  in  the  present  un- 
settled stite  of  opinion  in  regard  to  the  ownership  of  the  fee 
of  the  streets  of  a  municipal  corporation ;  but  ought  to  vanish 
with  a  clear  understanding  of  that  point.  The  true  solution 
of  the  problem  seems  to  be  this.  Strictly,  in  spite  of  all  dicta 
to  the  contrary,  a  municipal  corporation  does  not  own  the  fee 
of  the  streets.  It  owns  only  the  easement  of  the  public 
therein,  and  holds  it  in  trust  for  the  public ;  and  can  therefore 
apply  it  to  none  but  public  uses,  a  restriction  which  would  not 
exist,  if  it  owned  the  fee.  The  easement,  however,  is  co^cten- 
sive  with  the  use  of  the  land,  and  the  fee  is  therefore  a  mere 
reversionary  interest,  contingent  on  the  surrender  of  the  rights 
ofthepublicon  the  vacating  of  the  street.  But  to  hold  this 
would  be  an  absurdity,  for  this  reversion  may  never  occur,  or 
if  it  occur,  thetjp  might  be  no  heir  of  the  original  owner  to 
receive  it.  A  better  doctrine  would  be,  to  hold  thatthedeeda 
of  the  original  owner  to  his  vendees  of  lots  bordering  on  such 
streets,  though  nominally  bounded  by  the  street,  extended  to 
the  centre  thereof,  just  as  a  deed  of  land  bounded  by  a  stream 
extends  md  JUum  aqtue^  unless  the  contrary  intention  b  dear. 
On  such  a  view,  the  erection  in  the  present  case  would  be 
a  burden  on  the  pUuntsfT  lot-owners,  and  they  could  recover. 
But  the  chief  objection  to  such  a  doctrine  is,  that  it  would 
remove  a  very  eflident  means  of  protecting  the  oorporatioiis 
wUch  exercise  the  right  of  eininent  domain,  and  it  b  there- 
fore not  likely  to  be  adopted. 


The  Supreme  Court  of  California  holds,  that  when  a  statute 
does  not  authoriae  a  change  of  venue  for  bias,  pr^udict  or 

partiality  of  a  judge,  it  is  a  contempt  of  court  to 

present  an  affidavit  for  a  change  of  venue,  alleging 
those  grounds:  In  njMes,  37  Fac.  Rep.  585. 


In  AUem  v.  Lemvems^  37  Fte.  Rep.  488,  the  Supreme  Coott 
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of  Oregon  has  ruled  that  when  goods  are  sold  on  the  written 

promise  of  the  defendant  to  accept  an  order  drawn 

by  the  purchaser  for  the  amount  of  the  purchase, 
the  indorsement  of  the  purchaser's  name  upon  such  promise 
is  not  an  order  on  which  the  defendant  will  be  liable. 


A  curious  question  has  just  been  decided  in  the  House  of 
Lords  in  England,  on  appeal  from  Scotland.  An  employe 
of  a  stevedore,  injured  by  a  defect  in  the  tackle  of 
a  vessel  which  he  was  engaged  in  unloading, 
brought  suit  against  the  vessel  for  supplying  weak  tackle,  and 
again^  the  stevedore  for  reckless  negligence  in  the  use  of  the 
same.  A  decree  was  rendered  creating  a  joint  and  several  lia- 
bility; but  the  plaintifT,  as  was  his  right,  recovered  the  amount 
of  the  judgment  against  one  of  the  wrongdoers,  who  thereupon 
brought  actkm  against  the  other  to  recover  his  share.  The 
Ijords  were  of  opinkm,  that  in  spite  of  the  rule  which  foibkis 
contribution  between  joint  wrongdoers,  and  which,  were  the 
case  an  Knglish  one,  would  be  applied,  on  the  authority  of 
IferryuMOker  v.  Mnm,  8  T.  R.  i86,  the  action  could  be 
maintained:  Palmer  v.  Wkk  mmd  PkUemytmum  Stemm  Sk^ 
ping  Co,,  Z^.,[i894].  App.  Cas.  318.  This  dedskm  is  not 
realty  in  contradicdon  of  the  general  rule,  above  stated,  but 
presents  one  of  the  two  clearly  defined  exceptkxis  to  it,  arisfaig 
from  the  circumstances  of  the  parties.  Contribution  between 
tort-feasors  is  allowed,  in  the  first  place,  when  the  parties  act 
in  a  bona  fide  belief  that  their  act  is  lawftil,  and  the  wrong 
arises  by  construction  or  inference  of  law:  Vmndwer  v.  Bdtak^ 
(Ala.),  13  So.  Rep.  473;  or  when  the  party  seeking  contribu- 
tion was  honestly  ignorant  of  the  feet  that  the  act  was  wrong- 
ful: Johnson  v.  Torpj,  35  Neb.  604;  5.  C^  53  N.W.  Rep.  $75. 
In  the  second  place,  it  is  allowed  when,  as  in  the  case  di»* 
cussed,  the  torts  of  the  two  patties  are  not  the  same  in  their 
nature,  though  arising  finom  the  same  conditions,  and  they 
cannot  therefore  be  consklered  as  strictly  joint  tort-feasors. ' 
In  such  a  case,  the  mere  feet  that  the  judgment  nnpoaes  a 
joint  liability,  cannot  of  course  alter  the  true  relation  of  the 
parties  as  between  themstives.    This  rule  was  applied,  on  a 
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State  of  6cU  much  like  this,  in  MinnmpdU  Mitt  €•.  v.  WkttUr^ 
31  Minn.  I3l,  where  it  was  held  that  the  owner  of  premises 
was  liable  for  their  unsafe  condition,  though  resulting  from 
the  n^ligence  of  a  third  person;  but  that  he  could  recover 
a  full  indemnity  from  that  third  person,  as  they  were  not  m 
pm  deikio.  The  difference  in  the  extent  of  the  remedy 
between  the  two  cases  is  due  to  the  fi^t  that  in  the  htter  case 
the  negligence  was  passive,  in  the  former  active. 


The  same  body  has  decided  in  Lnik  v.  Ymng^  [}^9^ 
.^pp.  Cas.  335,  that  the  mere  publication,  in  any  particular 
order,  of  the  time  Ubies  issued  by  railway  com- 
panies, cannot  be  claimed  as  a  subject  matter  of 
copyright  by  a  publisher  of  a  tourist's  handbook,  if  no  more 
has  been  done  than  to  copy  them  in  thdr  order,  leaving  out 
audi  stations  as  the  author  sees  fit. 


According  to  the  Qrcuit  Court  of  Appeals,  Fifth  Grcuit,  a 
cofporatKNi  may  vote,  at  the  elections  of  a  competing  corpora- 
tkm,  on  stock  held  by  the  former  in  the  latter,  in* 
spite  of  a  Uw  of  the  state  to  the  contrary,  wliere 
the  oompetitkm  affects  interstate  commerce  only:  ORsnfr  v. 
Rickm0nd&  W.  P.  TtrmituU  Rjt.  Cf.^  62  Fed.  Rep.  328. 


It  has  been  deckfed  by  the  Court  of  Appeals,  in  England, 
that  when  a  debenture,  issued  by  a  company  by  way  of  float- 

ing  security,  contains  a  covenant  for  the  payment 

of  the  principal  money,  on  a  specified  day,  though 
without  any  stipulation  making  the  money  immediately  pay* 
able  hi  the  event  of  a  winding-up,  the  occurrence  of  a  wincfing- 
up  before  the  specified  day  will  render  the  money  immediately 
payable,  and  will  entitle  the  holder  of  the  debenture  at  once  to 
realise  his  security  for  the  full  amount  of  principal,  interest, 
and  costs:  IVaUacf  v.  Umvenai  AiUomatie  Machine  €0.^  [1894] 
2  Ch.  547.  The  same  point  was  previously  deckled  in  /M- 
99m  v.  Tim  Cf.,  14  Ch.  D.  859.  See  also,  fm  ne  Pnmma^ 
Niw ZemUrnd mud Austraium Rcyal Mmi CqJ^S  L.R.Ch.318. 
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The  Supreme  Onirt  of  Ncn*  llam|whire  lia<<  \'cry  juiUly 
ruled,  in  Cirss%\r  v.  H W/nri*,  29  All.  Rq).  842,  that  a  dcv-isc  to 
a  married  i^xMnan.  to  have  and  to  hold  to  her  sole 
and  aqparate  use.  free  from  any  tntcrlcrenoe  or  con« 
trol  nf  her  husiband.  and  to  her  hdn  and  assigns,  givei  her  a 
fee,  not  a  lifc  eitate,  with  remainder  to  her  heirx :  and  they 
will  take  b>'  desccm,  not  by  purchase,  on  the  {^und  that  the 
elauite  **  to  her  Mle  and  separate  use,  etc.,**  does  not  in  any 
way  quali^'  or  limit  the  estate  gnuited. 


The  adoption  of  the  Australian  ballot  system,  in  spite  of  its 
many  advantages,  has  given  rise  to  a  vast  deal  of  litigation 

_  _  __  tifiter  points  that  had  theretofore  been  pretty  well 
settled;  and  has  also  unfortunately  called  forth 
many  conflicting  decisions.  One  of  the  most  vexed  questions 
has  been  that  which  would  seem  to  be  the  most  simple,-— the 
marking  of  the  balfot,  and  the  consequent  valklity  or  invalidity 
of  the  vote.  In  the  most  recent  case  on  the  subject,  Cmrmn 
V.  Claftom,  39  Atl.  Rep.  930,  the  Supreme  Judicial  G>urt  of 
Maine  held  that,  under  a  statute  requiring  a  cross  mark  in  the 
square  at  the  right  of  the  name  of  the  party,  or  imfividual  can* 
didate,  ballots  marked  as  folkiwsshoukl  be  rqected:  1.  Where 
the  cross  mark  was  placed  above  the  name  of  the  candidate, 
and  not  in  the  appropriate  place  at  the  right  of  it.  2,  Where 
there  was  a  cross  mark  above,  and  one  below  the  name  of  the 
candidate,  but  none  at  the  right  3.  Where  the  cross  mark 
was  placed  at  the  left  of  the  candidate's  name.  4.  Where 
there  was  a  cross  mark  under  the  party  name  at  the  head  of 
the  ticket,  and  one  at  the  left  of  the  name  of  a  candidate  of 
another  party.  5.  Where  there  was  no  cross  mark,  but  a 
short  straight  line,  drawn  across  the  square  at  the  right  of  the 
party  name  at  the  head  of  the  ticket  6.  Where  there  was 
a  cross  mark  in  the  square  at  the  right  of  the  name  of  each 
candidate  of  one  party,  with  one  exception,  and  a  cross  mark 
in  the  square  at  the  right  of  the  party  name  on  another 
column. 

In  all  these  cases»  except  the  last,  there  could  be  no  reason- 
able  doubt  as  to  the  hucntkm  of  the  voter;  but  the  court,  dis- 


PKOGREStf  OP  THE  LAW.  749 

regarding  the  plain  intention  of  the  statute,  which  is  to  fpvt 
the  voter  a  right  to  vote  freely,  without  fcar  of  intimidation,  or 
dqirivation  of  his  right  of  free  suffrage,  deliberately  assumed 
that  the  sole  object  of  the  act  was  to  secure  secrecy  in  voting, 
and  that  as  the  peculiar  marks  might  possibly  be  used,  by  pce- 
arrangement  with  the  election  officers,  as  a  means  of  identi^-ing 
the  ballot,  they  were  therefore  contraiy  to  the  spirit  of  the  act, 
and  rendered  the  ballot  void.  There  never  was  a  clearer  in* 
stance  of  the  confusion  of  the  means  viilh  the  end.  The  intent 
of  the  act  was  to  secure  a  free  vote ;  the  accncy  provided  lor 
was  the  most  effectual  means  of  securing  that  freedom.  .  It  b 
little  short  of  absurdity  to  claim  that  an  independent  voter 
would  deliberately  furnish  means  to  identify  hu  ballot.  But 
ei'en  if  he  did  so,  it  would  be  a  most  roundabout  way  of 
accomplishing  what  he  could  do  by  simple  word  of  mouth« 
without  let  or  hindrance—tell  for  whom  he  voted.  If  secrecy 
was  the  only  thing  desired,  why  did  not  the  legislature  ibfbid 
him  to  disclose  h»  vote  orally? 

But  the  same  misapprehension  exists  elsewhere,  notably  in 
Indiana:  PtrvtM  v.  Ulmberg,  130  Ind.  $61 ;  5.  CI.  30  N.  E. 
Rep.  790.  The  Rhode  Iskuid  courts  are  a  Utde  more  liberal, 
and.  while  insisting  upon  a  mark  to  the  right  of  the  name;  are 
Indifferent  to  its  position,  whether  within  or  without  the  square: 
In  rt  Vat  Marks^  17  R.  I.  8i3.  The  same  is  the  consensus 
of  opinion  in  the  Idwer  courts  of  Pennsylvania:  Lmck**  Oue^ 
3  D.  R.  127;  IVadkiucki  v.  Hawk,  13  Pk.  C  C  41 ;  y<^ 
Ekethm,  13  Fa.  C  C  20$. 

On  other  questions  they  are  not  agreed:  some  hold  the 
cross  immaterial:  WMkHccktv.  Hawk^  supra;  and  that  it  » 
suflident  to  mark  the  ballot  with  a  perpendicular  stroke: 
HtmffiM  Beciwn,  14  Pk.  C.  C.  S77;  S.  C  3  D.  R.  499; 
^  others  insist  upon  the  cross  mark  as  the  palladium  of  their 
Uberties,  or  the  well-known  straw  which  the  drowning  man 
trusts  to  for  salvation,  and  reject  ballots  mariced  with  two 
horisontal  Hnes  in  the  drde  intended  for  the  mark:  East 
Ovtmby  Electhm.  3  D.  R.  377.  Some  admit  the  vafidify  of  a 
croii  mark  withont  the  square  or  circle,  if  dose  to  the  name  . 
of  thecandkfateorparty:  Z^moT/ Cnr,  3  D.  R.  127;  others 
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reject  it  unless  vMdn  the  drde :  But  CfvettHy  JSttciim,  37;. 
But  the  moit  hopden  conflict  is  over  balloU  nuuked  as  in  the 
sixth  instsncc  in  the  case  under  discussion,  both  after  the 
name  of  the  party  and  the  name  of  a  candidate  of  another 
party.  Gnnmon  sense  would  indicate  that  the  voter  intended 
to  vote  for  that  candidate,  at  any  rate,  and  such  has  been  the 
decision  in  some  cases:  l^oiikfifekt  v.  Hawk,  13  Fa.  C.  C41 ; 
Twentieth  Ward  Elcetwa  (N0,  ^).  3  D.  R.  1 3o.  L^  acumen, 
however,  which  is  not  necessarily  synonymous  with  Uw,  in  its 
boasted  capacit)'  of  the  perfection  of  human  reason,  would  have 
it  diflcrcnt  and  would  reject  the  vote  for  that  office  altogether: 
/u  re  Eiceti0H  imitntethHS,  a  D.  R.  1. 

In  marked  contrast  with  this  futile  splitting  of  hairs  and 
consequent  nullification  of  the  legislative  intent,  is  the  admirm- 
ble  decision  m  Woodward  v.  Sartoas,  10  L.  R.  C.  P.  733, 
which  holds  that  the  main  obfect  of  the  ballot  ads  is  to 
secure  the  carrying  out  of  the  intent  of  the  voter,  and  that 
anything  that  goes  to  show  that  mfeent  clearly  is  a  valid 
marking;  and  that  therefore  ballots  marked  with  two  crosses, 
or  three,  instead  of  one,  with  a  single  stroke,  a  strdght  linc^ 
a  mark  like  an  imperfect  P  added  to  the  cross,  a  star,  a 
blurred  or  ilUmarked  cross,  a  pendl  line  through  the  names 
of  candklates  not  voted  for,  a  cross  to  the  left  of  the  name, 
and  even  a  balkit  paper  torn  in  two  longitudinally  down  the 
middle,  are  good.  A  comparison  of  the  ludd  opinion  in 
which  this  doctrine  was  asserted  with  the  abortive  efforts  at 
special  pleading  in  the  cases  cited  above  makes  one  blush  ibr 
his  country.  One  American  judge,  however,  has  been  found 
with  sufiident  judgment  to  approve  this  deddon,  and  to- 
assert,  expresdy  on  its  authority,  that  a  balfot  without  cross 
marks,  but  with  the  names  of  candklates  erased  with  lead 
pendl,  was  to  be  counted  ibr  tiiose  whose  names  were  not . 
erased:  CoUmam  v. Goraei,  14  FilCC  578;  5.  C.  3 D.R.  soa 


The  Grcuit  Court  of  Appeals,  Fifth  Circuit,  has  reoendy 
dedded  a  very  hiteresting  point  of  Uw  in  Mekeffy.  Marker^ 
63  Fed.  Rep.  139,  to  the  effect  that  a  carrier  by 
elevator,  though  not  an  faisurer  of  the  safo^  of  his 
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1,  b  yd  bound  to  exercise  the  htgKest  degree  of  aune» 
as  a  carrier  by  railway  or  stage  coach ;  that  this  rule  i^liea 
ooC  only  to  the  vehicle  and  machinery,  but  to  the  control  and 
management  of  the  means  of  transportation ;  and  that  it  b  the 
duty  of  the  person  who  opersites  the  elevator  to  give  passcn- 
gers  a  reasonable  time  to  obtain  a  balance-  on  entering  the 
car,  belbre  beginning  a  sudden  and  rapid  upward  movement^ 
having  a  tendency  to  disturb  the  equilibrium  of  one  yet  in 


In  the  opinion  of  the  Superior  Court  of  New  York 
Gty,  pictures  painted  on  canvas,  and  cemented  to  the 
ceiling,  are  fixtures,  and  are  subject  to  the  lien 
of  a  mortgage  on  the  building :  Cakm  v.  Htnuy^ 
39N.  Y.  SttppL  1107. 

According  to  the  Supreme  Court  of  South  CaroUna,  when  a 
debtor,  with  intent  to  defraud  hb  creditors,  compromises  claims 
with  his  debtors,  who  have  no  knowledge  or 
notice  of  such  fraudulent  intent,  the  compromise 
will  not  be  set  aside:  Afidenam  v.  PUgram^  19  S.  E.  Rep.  icoa. 


The  Supreme  Court  of  California  has  added  itself  to  the  list 
of  those  courts  which  hold,  in  contradiction  of  every  principle 
of  reason  and  justice,  thai  a  statute,  prohibiting  the 
sale  of  game  out  of  season,  applies  to  game 
brought  from  without  the  state,  with  the  exception  of  that 
sold  in  the  original  package:  Ex  parte  Makr^  37  Pte.  Rep. 
402.  This  tram  of  decision  was  set  on  foot  by  Chief  Jus- 
tice Coleridge,  m  Wkiitkead  v.  SmUkm,  2  C.  P.  D.  $$3, 6a 
the  totally  faiadcquate  ground  that  **it  may  well  be  that  the 
true  and  only  mode  of  prolectf ng  British  wild  fowl  from  in- 
discriminate sbnighter  as  well  as  of  protecting  other  British 
mterests,  is  by  interfering  directly  with  the  proceedii^s  of 
foreign  persons.  The  object  is,  to  prevent  British  wild  fowl 
from  b^ig  improperiy  Idlled  and  sold  under  pretence  of 
their  being  imported  from  abroad."  But  unhappny  for  his 
kwdsh^,  DO  ordinary  man  wouki  ever  suspect  that  foct  from 
the  wording  of  the  act 
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This  hafl  been  adopted  as  tHe  correct  view  in  a  majorit}'  of 
the  courts  tha(  have  had  occasion  to  pass  on  the  queition : 
Magmtr  V.  Av.,  97  111.  3 JO;  SMe  v.  Rnmdol^  i  Mo.  App. 
\l\  S.C^l  Cent.  L.  J.  187;  N.  K  As£n  far  PMecthti  tf 
Game  V.  Dwrktm^  19  J.  ft  S.  306 ;  Roth  v.  Ste/r,  7  Ohio  Gr. 
Ct.  63 ;  5.  C  i;^..  37  N.  R.  Rep.  259;  and  the  same  rule  has 
been  applied  lo  gune  killed  in  the  state  and  kept  in  cold 
storage:  Skite  y.Jmfy^  7  Mo.  App.  $34;  and  to  trout  aiti* 
fidally  propagated :  Cemm.  v.  GUbert,  35  N.  E.  Rep.  454. 

In  idrcshing  contrast  is  the  terse  qiignunraatic  langw^pe  01 
Chief  Justice  Faxson.  ui  Camm,  v.  IViikfmsam^  139  Pa.  398; 
5.  Cn  37  W.  N.  C.  160;  31  AtL  Rep.  14;  to  the  eflect  that 
the  object  of  the  act  being  the  pitscrvation  of  game  within  the 
comnKNiwcalth,  the  court  could  not  assume  that  it  was  intended 
to  preserve  game  elsewhere;  and  that  it  would  be  a  fioroed 
constnictkMi  to  hold  that  it  was  intended  to  exclude  from  the 
markets  of  the  state  game  killed  in  other  states,  where,  by  the 
laws  of  tiiose  states,  the  killing  was  lawful.  This  view  has 
been  adopted  by  the  courts  of  Michigan:  /)v.  v.  O^NtU^ 
71  Mk:h.  335;  5L  C,  39  N.W.  Rep.  1;  and  of  Massachusetts: 
Camm.  v.  /MT,  138  Mass.  41a  See  also.  Allm  v.  Ymmg^ 
76  Me.  80. 

There  is  a  stroller  objection  to  this  doctruie«  however,  than 
that  utatcd  above.  Many,  if  not  all,  of  the  sUtutcs  on  this 
qucttion  punish  the /MSTXcmr  of  game  out  of  season ;  and  it  is 
submitted,  that  any  law  forbidding  the  possession  of  an  article 
by  a  person  into  whose  hands  it  has  come  lawfully,  b  an  inter- 
ference with  the  right  of  personal  property  beyond  the  power 
iA  any  legislative  body. 


The  judidal  scrutiny  of  gambling  transactkms  seems  to 
grow  steadily  more  severe,  and  any  qualificatkm  of  the  con- 
^-.-^^—  tract,  which  aflSscts  the  absolute  ownership  of  the 
*"<*  vendee,  or  evinces  an  inlentkm  to  settle  on  the 
basis  of  dUferences  in  price,  is  eagerly  seized  upon  as  a  badge 
of  illegality.  The  Supreme  Court  of  Califomia,  in  the  most 
recent  case  on  the  subject,  Shnkg^  v.  Skum^  37  Fsc  Rep.  393, 
has  ruled,  that  an  agreement  between  vendor  and  vendee  for 
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the  sale  of  rtock  upon  payment  of  a  part  of  the  agreed  price, 
uith  a  sttpiihtton  that  it  should  be  retained  by  the  vemJor  as 
sccurit)'  for  the  balance,  and  only  be  delivered  ui>on  lull  pay- 
ment«  and  that  the  vendor  should  have  the  right  to  sell  it  at 
any  time,  without  notice  to  the  vendee,  if  it  should  so  depre- 
date in  the  market  as  to  be  worth  less  than  three  times  the 
unpaid  balance,  is  a  sale  on  margin  and  for  fiiture  delivery, 
and  void;  and  equally  that  an  agreement  that  the  defendant 
should  act  as  agent  for  platntifT  in  buying  stock  for  her  from 
third  parties,  and  pay  the  whole  price  therefor,  two-thirds  of 
which  was  advanced  by  the  plaintiflT,  with  a  stipulation  that 
the  stock  should  be  held  by  the  defendant  until  the  bahnce 
was  paid,  and  as  colkiteral  security  for  the  balance  due  on 
other  stock,  the  title  to  remain  in  defendant  white  so  hekl  by 
him,— -was  a  sale  on  margin.  This  case  seems  very  near  the 
border  line.  

It  has  been  decided  by  the  Surrogate's  Court  of  Catta- 
laugus  G>unty,  New  York,  that  when  a  minor,  ten  years  old, 
OMi«u«itf  has  been  brought  up  by  a  married  woman,  who 

^■^  has  treated  him  as  a  son,  and  to  whom  he  b  very 
much  attached,  tlie  custody  of  the  minor  will  not  be  taken 
away  from  her  and  given  to  his  guardian:  IVttUs's  EtiaU^ 
30  N.  Y.  Suppl.  31 1. 

The  Supreme  Court  of  Pennsylvania  has  very  justly  ruled 
that  when  subscriptioa^  have  been  secured  ibr  the  purpose 
of  building  a  church  at  a  particukur  place,  as  & 
memorial  to  a  certain  person,  an  injunction  witt 
to  restrain  the  church  society  from  tearing  down  that 
building,  and  removing  the  material  to  a  different  place,  for 
use  in  a  buikyng  to  be  erected  by  such  society  at  the  latter 
pbtte:  Oukmam  v.  Ckurtk  cf  G^od  Skepktrd^  29  AtL  Rep. 
87a.  

In  the  case  of  The  IViiiamcitt  Valltj,  62  Fed  Rep.  39J, 

the  District  Court  for  the  Northern  District  of  California  has 

,  .  ^  _^      decided  an  interesting  question  as  to  the  conflict 

of  jurisdiction  between  the  state  and  federal  courts^ 

by  holding  that  a  steamship  owned  by  an  insolvent  coqyon^ 
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tion.  and  in  poMeukm  of  a  receiver  of  the  property  of  the  cor- 
poratiim  a|jpointod  by  a  state  court,  but  employed  by  him  m 
transixifting  merchandise  and  passengem  in  connection  with 
the  UHual  business  of  the  coqM>ration,  between  a  port  in  the 
state  and  a  port  in  another  state,  is  not  exempt,  by  any  rule  of 
cumity,  as  im  cMSimim  itgii^  from  maritime  liens  incurred  in 
such  other  states,  and  seizure  to  enforce  such  liens  by  libd  in 
tlie  Icdcral  courts.  

The  Supreme  Court  of  Arkansas  has  just  decided,  that  when 

a  lessee  of  a  quarry  agreed  to  pay  a  certain  royalty  on  all  rock 

i^^m        sold,  to  furnish  the  lessor  with  copies  of  all  con- 

ptfirttow  tracts  to  deliver  rock,  to  work  the  mine  in  a  m*orfc- 
manUke  manner,  and  to  do  a  reasonable  amount  of  work,  and 
also  agreed  that  a  fiulure  to  [leiform  any  of  these  agreement! 
should,  at  the  option  of  the  plaintiflr,  forfeit  the  lease ;  when 
the  lessee  used  the  quarry  for  two  years,  furnished  no  copies 
of  contracts,  and  did  not  pay  all  the  rent,  but  performed  all 
the  other  covenants,  while  the  pbintiAr  demanded  no  copieti 
till  a  short  time  before  bringing  action,  and  demanded  and 
received  rent  many  times  after  a  fiiilure  to  pay  according  to 
the  terms  of  the  lease ;  and  when  the  lessee  tendered  copies  of 
the  contracts  and  all  rents  due  at  the  commencement  of  the 
action — that  under  such  circumstances  the  pbmtiir  must  be 
considered  to  have  waived  his  right  to  a  forfeiture:  UttURfck 
GranUe  C0.  v.  SkcH,  37  S.  W.  Rep.  $63. 

In  fssk  V.  a^fweU,  39  Atl.  Rep.  840,  the  Supreme  Court  of 
Rhode  IsUnd  holds,  in  opposition  to  the  general  view,  that  an 
instrument  purporting  to  convey  all  the  standing 
wood  on  a  certain  lot  of  land,  **  with  two  years 
from  date  hereof,  to  cut  and  remove  sakl  wood,**  does  not 
convey  any  interest  in  the  hmd,  but  is  a  mere  license  or  cxiecn* 
tor>'  contract,  revocable  at  any  time  before  the  wood  is  cut, 
and  is  revoked  by  the  grantor's  conveyance  of  the  land  to 
another.  This  may  be  true  as  to  contracts  in  which  the  con- 
sideratfon  is  a  royalty  on  the  wood  cut;  but  could  not  be' 
ju<ly  applied  to  the  sale  of  standing  timber  for  a  lump  sum. 
In  that  case  the  contract  would  be  executed  by  the  pay^ 


rROGRCss  or  tub  law.  755 

mcnt  of  the  coiMidcration,  or  if  |>ayable  mfmtnr^^  perhapt  by 
the  \'er>'  £ict  of  its  being  jio  fixed  and  detenninatc;  and  nrl^ile 
it  b  unneoemafy  to  hold  that  the  buyer  had  an  interefl  in  the 
bmd,  he  would  have  the  right  of  ingress  and  egress  to  cut  and 
remove  hb  property,  just  as  in  the  case  of  a  sale  of  standing 
grain,  or  potatoes  in  the  ground. 


The  House  of  Lords,  in  Hewlett  \,  Allen,  [1894]  App.  Cas, 

383.  has  laid  down  a  rule  that  will  be  of  great  interest  to  all 

ihm^,^  i^    tiiose  concerned  in  the  [in]voluntafy  relief  assoda- 

•■"■■•  tions  that  have  been  established  in  connection  with 
many  large  corporations.  The  pbintiflT,  on  entering  the  ser- 
vice of  the  defoidant,  had  signed  an  agreement  to  conform  to 
all  the  rules  and  regulations  of  the  defendant's  works,  one  of 
which  was  that  all  employes  should  become  members  of  the 
sick  and  accklent  club.  In  accordance  with  the  rules  of  this 
club,  .weekly  payments  were  made  to  the  club  treasurer  by  the 
firm  on  account  of  each  employe,  and  from  the  fund  thus 
establbhed  relief  was  ghren  to  members  in  case  of  sickness  or 
acddent  The  plaintlAT  received  each  week  a  ticket,  showing 
the  gross  amount  of  wa^;es  due  her,  and  a  weekly  deductuxi 
on  account  of  the  payment  to  the  club,  the  balance  alone  being 
paid  her.  She  never  required  and  never  received  any  relief 
firom  the  fund.  After  leaving  the  employ  of  the  defendant  she 
brought  an  action  to  recover  the  amount  thus  retained,  alleging 
that  it  was  in  vk>btion  of  the  English  statute,  providing  that 
"  the  entire  amount  of  the  wages  earned  by  or  payable  to  any 
artificer  .  .  .  shall  be  actually  paid  to  such  artificer  in  the 
current  coin  of  thb  realm  and  not  otherwise."  But  the  lords 
hekl,  afllirming  [1893]  a  Q.  B.  663,  that  the  retentkni  of  the 
club  dues  was  not  unlawful,  on  the  principle  that  any  payment 
made  by  an  employer,  at  the  instance  of  a  person  employed, 
.to  discharge  some  obligation  of  the  employ6,  or  to  place  the 
money  in  the  hands  of  some  person  in  whose  hands  the  person 
employed  wishes  it  to  be  placed,  is  as  much  a  "  payment  in 
current  coin  "  as  if  put  in  the  hands  of  the  employe  hiniseUl 

The  District  Court  for  the  District  of  If  arybmd  has  recently 
Jidd  thai  a  stevedore,  bringing  the  baggage  of  a  | 
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board  a  steamship,  and  placing  it  where  requeued  b>'  the  pos- 
scn}>cr,  is  not  cxcrcisini;  an  independent  eni|)loynient,  but  is- 
performing;  a  duty  which  rcstn  on  the  ship;  and  it  is  the  duty 
of  the  ship's  oflliccn  to  see  that  risk  of  accidents  to  persons 
on  board  is  avoided:  (/tUnts  v.  Tbv  DnsiitM,  62  Fed.  Rep.  438. 

In  the  opinion  of  the  House  of  Lords,  the  failure  of  a  sta* 
tton  master  to  detain  a  train  at  the  request  of  a  passenger,  in 
order  to  give  an  opportunity  for  arresting  persons  by  whom 
the  passenger  has  been  robbed,  and  for  the  recovery  of  the 
property  stolen,  creates  no  cause  of  action  against  the  com* 
pany:  CM  v.  Cn-a/  IVes/crn  Ry,  Cir.,  II1894]  App.  Cas.  419. 

The  Supreme  G>urt  of  Washington  has  lately  afforded  a 
curious  instance  of  the  judicial  propensity  to  give  an  unsound 
rca*ion  for  a  just  decision.  In  Amicnon  v.  Guimemn^  yj  Hk. 
Rq>.  449,  that  court  held,  that  a  substitute,  hired  by  an- 
employe,  stands  in  the  place  of  the  latter,  with  all  of  its 
responsibilities  and  liabilities,  so  far  as  the  master  is  con- 
cerned, and  a  fellow  servant  Tti-tth  the  employe  b  a  fellow 
servant  with  the  substitute,  though  no  contractual  relation 
exisU  between  the  substitute  and  the  master,  and  though  the 
employe  alone  »  responsible  for  the  wages  of  the  substitute. 
This  doctrine  is  wholly  untenable.  It  would  lead  to  mon- 
strous  results  if  an  employe  could  thus,  by  his  own  act, 
burden  the  master  with  responsibility  for  the  acts  of  a  substi- 
tute of  whose  employment  he  is  ignorant.  The  master  was 
not  liable  in  the  case  under  discussion,  it  is  true,  but  because 
there  was  no  privity  between  him  and  the  substitute,  not  because 
the  other  servants  of  the  master  were  fellow  servants  of  the 
substitute.  Or,  if  this  view  be  preferred,  the  substitute  was  a 
mere  licensee,  or  perhaps  a  trcqxisser,  to  whom  the  master 
owed  no  duty.  On  the  other  hand,  if  the  master  is  ever  liable 
to  third  peraons  for  the  acts  of  such  a  substitute,  it  is  not  on 
the  ground  that  the  act  of  the  substitute  is  the  act  of  the 
master,  but  that  the  master,  in  allowing  the  substitute  to  act, 
though  ignorant  of  the  £ict  of  his  acting,  fiuled  to  perform  a 
duty  with  which  he  was  charged. 

The  Superior  Court  of  New  York  Gty  has  reasserted  the 
doctrine,  abundantly  substantiated  by  the  cases  dted,  that  the 
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£ict  that  a  servant  was  working  on  Sunday,  in  violation  of  the 
Sunday  laws;  when  injured  by  reason  of  the  master's  negU* 
gcnoc,  will  not  preclude  a  recovery  for  such  injuries:  Sciarg 
V.  Manhattan  Ry,  Co.,  29  N.  Y.  Suppl.  1 123. 

In  McCormkk  v.  Sonth  Park  Comrs.,  37  N.  E.  Rep.  1074, 
the  Supreme  Court  of  Illinois  has  decided,  that  where  a  city 
has  repeatedly  allowed  property  owners  to  erect 
buildings  projecting  into  the  stieets,  but  has  in  each 
case  required  the  plan  of  the  proposed  projection  to  be  pre- 
sented to  and  approved  by  the  city  authorities  before  it  was 
allowed  to  be  built,  the  citizens  do  not  thereby  acquire  any 
right  to  build  such  projections  ^nthout  permission. 

The  Supreme  Court  of  Washington  has  given  a  valuable 
decision  in  regard  to  the  manner  of  voting  in  dcliberathfc 
bodies,  in  Bneldcy  v.  Tacpum,  37  Pac  Rep.  446,  by  holding 
that  when,  by  law,  a  certain  proportion  of  Uie  body  »  requited  . 
to  pass  a  measure  before  it,  it  cannot  be  done  by  a  rrtw  vom 
vole,  on  the  ground  that  "  in  no  case  where  afixed  proportion 
of  members  must  vote  to  carry  a  measure,  is  it  posdble  to 
ascertain  the  result  by  the  viva  wee  pkn." 

The  Supreme  Court  of  Missouri  holds,  that  it  »,  as  a  matter 
of  law,  actionable  negligence  for  a  manufiicturer  to  obstruct  for 
weeks  the  street  in  front  of  his  premises  for  the 
purpose  of  receiving  and  discharging  hb  goods: 
Gerdes  v.  Christopkcr  and  Simpson  Arebitcetnral  Iron  and 
Fonndry  Co.,  27  S.W.  Rep.  614;  but  according  to  the  Grcuit 
Court  of  Appeals,  Fifth  Circuit,  in  the  absence  of  a  statute  giv- 
ing 4  remedy,  a  dty  is  not  liable  for  damages  for  the  taking 
of  human  life  by  a  mob,  although  its  officers  may  have  been 
negligent  in  j>reserving  the  public  peace:  New  (Means  v^ 
Abhgff^do,  62  Fed  Rep.  240. 

The  Supreme  Court  of  South  Dakota  has  recently  ruled 
that  the  constitutional  prohibition  against  changing  the  com- 
pensation of  any  public  officer  "during  Us  term  of 
office,**  does  not  apply  to  a  deputy  ajipointel  bgr 
-an  officer  to  bokl  during  the  pleasure  of  the  latter,as  the  word 
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'*tcnn*'  applies  to  a  fixed  period:  Somfrs  v.  State,  $9  N.  W. 
Rep.  962.    See  State  v.Joknsaa.  (Mo.),  37  S.  W.  Rep.  399. 

The  Supreme  Court  of  Minnesota  adheres  to  the  doctrine 
that  partnership  capital  im'ested  in  land  tor  the  benefit  of  the 
partnership  will  be  treated  as  personalty,  and  not 
be  subject  to  dower  or  inheritance,  until  it  has 
performed  all  its  functions  to  the  partnership,  and  has  thereby 
ccasod  to.  be  partnership  capital,  and  that  acooidingly  the 
inchoate  title  of  the  wife  of  a  partner  attaches  to  only  that  part 
of  such  real  estate  remaining  in  speeie^  unconverted,  alter 
the  complete  termination  of  the  partnership:  Woadumrd" 
Hctaus  Ca,  v.  MedeL,  $9  N.  W.  Rep.  loio. 

The  Supreme  Court  of  New  Hampshire  holds  an  tnstrumeiit 
for  the  payment  of  money  at  the  death  of  the  maker  good : 
f^,„,„yy  Mortem  v.  St^ae^  29  Atl.  Rep.  84$ ;  and  the  Supreme 
"••»  Court  of  Idaho  has  ruled,  that  a  note  without  grace 
made  payable  in  a  bank,  placed  and  remaining  therein  lor  goI> 
lection,  till  due,  may  be  sued  upon  after  banking  hours  on  the 
evening  of  the  day  it  fidb  due,  when  the  opening  and  closing 
houn  are  well  known  to  the  maker:  Satim  v.  Burke^  37  he. 
Rep.  35a.  

According  to  the  Supreme  Court  of  Florida,  a  plea  of  nam 
msarpavit  is  not  proper  in  proceedings  on  an  information  in  the 
nature  of  a  qao  wamtata,  at  the  relation  of  a  pri- 
vate person,  upon  refusal  of  the  attorney  general 
to  institute  suit ;  for  in  such  a  proceeding,  when  the  relator 
has  shown  a  frima  faeie  right  to  the  ofRce,  the  re^xmdenfc 
must  show  by  what  title  he  hokls:  Baekmam  v.  State^  1$  SOb. 
Rep.  697.  

In  CkUago,  R,  I,  &  P.  Ify.  Ca.  v.  StaAte/,  62  Fed.  Rep.  363,. 
the  Grcuit  Court  of  Appeab,  Eighth  Grcuit,  has  decided  that 
ftrtuiM.  ^^'^  *  statute  of  one  state,  which  has  there  re- 
ciMtfrtiii  oeived  a  settled  construction,  is  adopted  m  another 
state,  and  the  Supreme  Court  of  that  state  puts  a  dillerent  con* 
ttruction  upon  it,  the  latter  oonstructkm  will  be  accepted  by 
the  Federal  courts  as  the  true  constructkm  within  that  i 
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In  the  opinion  of  the  Supreme  Court  of  Pcnosylvania,  a 
requirement  that  a  claim  for  damages  against  a  telegraph 
Tciagrapa  company  must  be  presented  within  sixty  days  b 
ciapMiii  not  reasonable  in  the  case  of  a  message  sent  from 
Phihde^ia  to  Shanghai,  from  which  no  ansm*er  would  come 
in  the  ordinary  course  of  business,  except  by  mail :  Cmmki  v. 
H^estem  (Imam  Tel.  €0^  29  Atl.  Rep.  888. 

According  to  the  Supreme  Court  of  Pennsyhrania,  a  title 
conditioned  that  no  mill,  factory,  brewery  or  distilleiy  shall  be 

VMiOT  erected  on  the  premises,  will  not  satisfy  a  stipnbi- 
MtfVM4N  tionm  the  agreement  ofsale  that  the  title  shall  be 
good  and  marketable,  and  clear  of  all  incumbrances:  BoHiy 
V.  /wn/mnrr,  39  Atl.  Rep.  868. 

The  Qrcuit  Court  for  the  District  of  Indiana  has  recently 
held,  dlfcountenandng  Jmh  v.  Fa.  C#.,  36  N.  E.  Rep.  1  $9^ 
and  the  other  Indiana  cases  dted,  that  the  super- 
abundant ^-aters  of  a  river,  at  timet  of  oidinary 
flood,  spreading  beyond  its  banks,  but  forming  one  body  and 
flowing  within  their  accustomed  boundaries  in  such  floods  ara 
not  surface  waters,  which  a  riparian  owner  may  turn  off  as  he 
will :  Ctm,  V.  &  C  Rjr.  C0,  V.  Brtvoart.  63  Fed.  Rep.  129. 
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Amraicak  Buktmcal  Casks,  being  a  Coltecdon  of  all  tho  Impoitant 
Cams  (cseepting  Patent  Caaca)  Decided  in  the  Slate  and  Fedeial 
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A  Tkeatisb  ok  the  Foreiom  Powers  and  JuRisDicnoR  op 
THE  British  Crowx.    By  W.  E.  Hall.    Oxiord:  The 
Clarendon  Press.      London:    Stevens  &  Sons,  Limited, 
New  York :  MacMillan  &  G>.    Price,  $2.60.     1894. 
The  editors  have  received  the  above  work,  written  by  Wil- 
uam £.  Hall,  the  celebrated  English  barrister,  whose  well- 
known  text-book  on  "International  Law'*  has  already  run 
through  three  editions  and  has  placed  its  author  in  the  front 
rank  of  modem  English  writers  upon  this  subject.    The  best 
proof  of  Mr.  Hall*s  staivding  in  this  respect,  upon  this  side  of 
the  Atlantic,  is  the  (act  that  it  is  the  standard  text4xMk  on 
international  law  in  use  at  the  present  time  at  Harvasd  Uni- 
versity. 

The  subject  of  Mr.  Hall's  Utcst  productkxi  is  necessarily 
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more  resilriclcd  in  its  scope  than  hw  ctrlier  work.  Much 
of  what  he  has  to  say  is  confined  in  its  application  to  Great 
Britain  only,  and  'in  this  respect  it  diflers  materially  from  the 
majority  of  the  books  which  are  miewed  in  these  columns. 
Thus,  it  contains  paragraphs  upon  such  subjects  as  the  status 
in  En;;land  of  naturalized  alkns,  naturalization  in  the  cokmies* 
the  legality  under  Hritiiih  statutes  of  marriages  in  foreign 
countries,  the  powers  of  British  consuls,  the  jurisdictkxi  of  the 
Crown  in  the  countries  of  the  Fast  and  other  semi-dvilized 
regicHi.1.  These  sections  of  the  book  obvknisly  have  no 
general  application  cxcqH  in  cases  where  some  questkm  has 
aristcn  involving  a.  Hritisih  statute.  On  the  other  hand,  there 
are  other  sectkms  which  would  be  quite  as  valuable  to  the 
American  law)*er  as  to  his  British  confrere.  Thus,  the  admir- 
able discusskm  hi  Chapter  IV,  of  the  jttrisdktkm  of  the  Crown 
on  the  high  seas,  treats  of  a  much-discussed  question  of  inter- 
natwnal  hw  of  quite  as  much  interest  h^re  as  there.  The 
members  of  our  Bar,  if  the  occasion  should  arise,  will  find  of 
great  practical  value  Mr.  Haix^s  remarks  on  such  subjects  as 
the  rights  of  a  State  with  reference  to  its  subjects  abroad^ 
changes  of  nationality,  extra-territorial  marriages,  and  diplo- 
matic agents. 

Mr.  Hall's  st}-le  of  composition  has  -  always  been  distin- 
guished for  its  clearness  combined  with  the  quality  of  great 
compactness.  His  statements  are  classified  in  paragraphs, 
appropriately  summarized  in  short  marginal  notes.  This  style 
of  arrangement  renders  the  book  \'er}'  easy  reading,  and  one 
which  is  very  convenient  to  refer  to  in  search  of  extracts  and 
references.  At  the  end  of  the  book  the  author  has  introduced 
a  s>«8tem  of  indices  which  is  a  considerable  advance  upon  those 
generally  found  in  law  books  of  this  class.  They  are  five  in 
number, and  cover  in  succession  the  following  topics:  Statutes, 
Orden  in  Council,  Cases,  Treaties,  and,  kutly,  the  Generd 
Index.  The  use  of  the  book  for  purposes  of  practice  is  greatly 
•akkd  by  thb  feature  of  it.  The  general  appearance  of  the 
book  does  great  credit  to  the  English  publishers,  and  also  to 
MacMillan  ft  Co.,  who  are  the  publishen  in  this  countir 

Russell  Do 
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The  Historical  Dbvblopmen7  op  the  Jury  System.  By 
Maximus  a.  Lesser,  A.  M.,  of  the  New  York  Rar. 
Rochester.  N.  Y.:  The  Lawyers'  Co-operative  Publish- 
ing  Co.     18^. 

The  author  in  his  preface  has  rightly  described  this  work 
when  he  says  that  his  claim  ibr  consideration  is  based  rather 
on  **  originality  of  treatment  and  presentation  of  materiab  at 
hand  than  on  originality  of  research."  The  book  is  a  careful 
compilation  of  the  opinions  of  other  writers  on  the  diflcrent 
subjects  treated,  with  copious  and  well  selected  extracts  from 
their  w*orks.  The  work  may  be  divided  into  two  parts;  first, 
a  description  of  the  institutions  providing  for  the  trial  of  the 
fiicts  of  a  cause  in  other  systems  of  jurisprudence;  and  sec- 
ondly, a  history  of  the  jury  system  as  developed  in  Kngland 
fnim  a  combination  of  Norman  klcas  of  administratkH)  and 
the  characterof  a  judge,  with  the  old  Anglo-Saxon  procedure. 
Thus  Chapter  II  *is  a  description  of  the  Dekarts  of  Greece,, 
consisting  in  the  main  of  extracts  from  Grote's  History,  and 
Chapter  III  treats  of  the  Judk»s  of  Rome.  When  we  come 
to  the  second  part,  or  history  of  the  jury  proper,  the  extracts 
from  Forsyth  naturally  increase,  m  fiict  Mr.  Lbsrbr.  Iblknrt 
in  the  mam  the  arrangement  and  endorses  practically  all  the 
opinions  of  that  learned  author. 

There  are  one  or  two  statements  by  the  author,  or  nthcf 
statements  dted  by  him  with  approval,  that  would  bear  some 
modification.  For  instance,  is  it  correct  to  say  that  Roman 
judicial  procedure  was  to  a  great  extent  derived  horn  an<l 
formed  by  that  of  Athens,  see  p.  29;  or  that  King  Allro^ 
restored  the  hundred  in  England,  p.  40.  It  is  true  in  th^ 
last  case  that  the  first  mention  we  find  of  the  hundred  in 
England  is  in  the  Uws  of  Alfred,  but  the  very  irreguUri^ 
of  toe  boundaries  of  the  hundred,  and  its  subsequent  import*^ 
ance  seem  t6  indicate  not  only  its  prior  existence,  but  that  the 
king  simply  adapted  to  his  own  purposes  a  Uving  institutioa^ 

W.  D.  L. 

The  Law  op  Plbadiho  under  the  Codes  op  Civil  Pro- 
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CBDURB.    By  Edwin  E.  Bryant.    Boston:  Little,  Brown 

ft  Go.     1894. 

This  work  it  a  welcome  additioii  to  the  "Students'  Seriet." 
The  author  is  weU  known  as  the  Dean  of  the  Law  Facul^  of 
the  University  of  Wisconsin,  and  his  experience  as  a  teacher 
of  law  has  stood  him  in  good  stead  in  guaging  the  wants  of 
students  in  respect  of  a  concise  treatise  on  Code  Pleading. 
Bdbre  beginning  his  discussion  of  the  code  system,  Prolessor 
Bryant  gives  a  condensed  account  of  courts  of  Uw  and  the 
common  law  system  of  pleading,  and  a  summary  view  of 
courts  of  equity  and  of  pleadings  therein,  as  well  as  of  the 
dvil  law  system  of  pleading.  If  the  modem  Uw  student 
cannot  make  a  careful  investigatkm  .of  pleading  at  conunoo 
bw,  prepantofy  to  his  study  of  code  pleading,  he  will  find 
it  well  worth  his  while  to  read  the  concise  statement  which 
occupies  some  thirty*fivc  pages  of  Professor  Bryant's  work. 
The  statement  of  the  rules  of  pleading  is»  indeed,  as  the  prefiKc 
points  out,  "merely  a  condensed  summary  of  those  rules  as 
given  in  Stbphbrs's  admirable  treattse,"  while  the  sketch  o^ 
the  equity  system  "follows  the  arruigement  of  Ijord  Redes* 
DALE  and  Stort."  But  the  reader  will  be  quite  ready  to 
concede  the  author's  ckum  of  novelty  in  "the  combinatkHS 
of  a  condensed  smnmary  of  the  common  Uw  rules  of  plead* 
mg,  an  outline  of  the  equity  system  of  pleading,  a  general 
statement  of  the  code  system  as  now  exhibited  by  statute  and 
inteipcetatMO,  and  an  analytical  index  of  the  code  proviskxis 

relating  to  pleading  m  the  twenty-seven  code  states  and  tenri- 

»■ — f  -  - 
■ones. 

As  the  author  has  elected  to  stand  or  Ull  ^ith  Stephens's 

method  of  treatmg  pleading  at  common  Uw,  he  must  6ce  the 

cittidsm  to  which  the  work  of  that  dbtinguished  writer  is 

believed  to  be  open    the  criticism,  to  wit,  that  it  &ib  to 

attach  suflkient  importance  to  the  scope  of  the  issues  raised 

by  the  several  traverKs,  and  thus  fiuU  to  impress  upon  the 

mind  of  the  student  the  vital  connection  between  the  system 

of  pleading,  and  the  law  of  evidence.    Perhaps,  this  failure  is 

particuUriy  to  be  regretted  m  an  mtroduction  to  the  study 

of  code  pleading,  for  the  student  will  be  too  apt  to  overlook 
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what  b  believed  to  be  one  of  the  most  lerfous  objectioiit 
to  the  code  t^'item— namely,  the  waste  of  time  in  the  trial 
of  caoaet  which  retuha  from  the  obliteration  of-  the  ^iskue," 
and  the  consequent  adanaaon  of  vast  quantities  of  indevaiit 
testimony.  This  b,  perhaps,  the  only  adverse  criticism  of  the 
book  that  can  with  fiumeis  be  made.  All  else  is  unqualified 
praise    both  as  to  arrangement,  analyab  and  esqxMition. 

G.  W.  P. 


OuTUKB  Studv  of  Law.    By  Isaac  Fraickun  Russbu, 

D.CULL.D.    New  York:  Baker,  Voorhis  &  Co.   .1894. 

A  biyman  or  a  proapective  student  of  the  bw  who  wishei 
to  understand  the  very  general  doctrines  of  jurisprudence  and 
to  obtain  a  clear  impression  of  the  fundamental  prindpteawhidi 
regubite  the  rebtionship  of  dtiaens  to  each  other  and  to  the 
state  would  be  well  to  read  Professor  Russbll's  work  as  a 
starter  at  least  As  the  prefi^e  stales,  the  book  b  a  colleo- 
tion  of  forty-eicht  lectures,  ''mere  summaries  of  what  was 
much  amplified  when  presented  orally,**  combining  the  con- 
sicferatkm  of  mtematkMial  bw,  constitutional  bw,  and  dvil 
piblity,  with  the  various  subdhraskNis  of  municipal  bw.  There 
b,  of  course,  much  that  applies  only  to  the  state  of  New 
York  (the  work  b  primarily  designed  as  a  pivpanitkxi  for 
study  there)  but  the  first  fifteen  lectures  are  devoted  to  a 
broader  fiekl. 

The  author's  style  b  truly  origmal.  It  b forceful,  clear  and 
emphatic.  But  we  wbh  he  had  not  been  compelled  or  per^ 
suadcd  to  reduce  to  such  very  thin  consistency  some  of  the 
fifteen  chapters  above  referred  ta  The  process  of  condensa- 
tion and  reduction  has,  we  fear,  impaired  the  constitutranal 
strength  of  the  subject.  Thb  b  especblly  true  of  **  Equally 
Before  the  Law*'  and  ""Studies  in  Constitutional  and  Pblitical 
History.**  The  titles  of  these  chapters  suggest  a  boundless 
field  of  fitfdnating  research.  A  gbnce  at  their  contents 
reveals  the  very  limited  extent  to  which  the  author  takes  us. 

The  work,  however,  b  intended  as  an  outline  as  we 
said  before,  so  that  the  above  criticism  amounts,  to  a  mere 
regret.    The  very  brevi^  of  the  book,  oomfamed  with  its 
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iiilefctting,  even  entertaining  ftyle,  should  tempt  the  ftudent 
or  lay  fender  te  purttte  the  subject  to  greater  depths^  and 
this  is  piesumably  the  object  most  desired  by  the  author. 

W.  S.  E. 


The  Law  of  a  Master's  Liabiuty  von  iNjunin  to  thb 
SEnvAXT.  By  W.  F.  Baiixt,  one  of  the  Ju(%es  of  the 
Grcttit  Court  of  Wisconsin.    St.  Faul,  Minn. :  West  Pub^* 

.    lishhig  Gnnpany.     1894. 

It  may  be  safely  said  that  there  b  no  branch  of  the  kw 
which  has  developed  at  so  rapid  a  pace  within  the  hst  few 
years  as  that  which  treats  of  the  liability  of  the  master  for 
injuries  to  Ms  servants.  It  affords  a  splendid  field  for  the 
eflbfts  of  the  legal  literaiy  harvester,  as  the  rq;Mness  of  the 
subject  renders  it  exceedingly  interesting.  It  is  pleasant  to^ 
think  that  a  lawyer  and  a  scholar  of  Judge  BAiunr's  ability 
should  have  been  selected  for  the  woric,  and  the  wisdom  oT 
the  selection  is  evidenced  by  the  very  able  difcuisioni  of  the 
princyal  cases  and  the  scholarly  arrangement 

Chapters  I  to  VIII,  inclusive,  treat  of  the  various  duties  ot 
the  master  to  the  servant. 

Chapters  IX,  X  and  XI,  of  the  risks  assumed  by  the  ser- 


Chapten  XII,  XIII,  XIV,  XV,  XVI,  XVII  and  XVIII,  qT 
fellow-servants. 

Chapters  XIX,  XX  and  XXI,  of  contributory  negligence. 

Chapter  XXII,  of  independent  contractors 

Chs^iter  XXIII,  of  contracts  Umitii^  liability. 

Chapter  XXIV,  of  contracts  releasing  claims. 

Chapters  XXV,  XXVI  and  XXVII,  of  procedure. 

The  great  body  of  case  bw  which  is  annually  hitroduced 
by  the  Appelate  Courts  of  the  various  States  renders,  ^om* 
piete  digesting  almost  impossible,  except  when  confined 
.withni  very  narrow  districts.  It  b  necessary,  therefoic^  for 
text  writers  to  specialise,  taking  up  some  important  bcandi  or 
i  of  the  kw  and  redudng  the  decided  cases  bearing 
it  to  aometUng  like  a  system.    Butthegfeatf 
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seems  to  be,  and,  in  fiict,  it  b  the  one  objection  which  we  can 
ace  to  this  very  careful  and  conadentioiis  work,  that  the  text 
writer,  in  order  to  make  this  book  oTa  respectable  sin, <ievotes 
conskleiable  space  to  the  discusskm  of  subjects  only  indirectly 
connected  with  the  apparent  scope  of  the  work.  Thus,  we 
find  in  Chapters  XX  and  XXI  a  very  lengthy  dtscusskm  of 
the  doctrines  of  contributory  negligence,  whk^,  while  veiy 
much  in  order  in  a  work  of  negligence,  seems  hardly  proper 
in  a  work  covering  the  Uw  of  a  Master's  Liability  for  Injuries 
to  his  Ser\»ant.  But  these  instances  are  rare  fai  Judge  Bailbt's 
'  book,  and  even  though  they  may  be  objectfonafale  from  a 
standpoint  of  a  peiiect  text-book,  they  are,  nevertheless,  valu* 
able  contributions  to  the  liteniture  of  this  subject. 

The  dutKNi  of  cases  b  very  full  and  oompldc  throughout, 
and  the  index  carefully  prepared.  The  "  externals  **  are  in 
excellent  taste,  and  wc  take  great  pleasure  in  recommendhig 
this  work  to  the  profession  as  a  valuable  additkm  to  the  Ulen- 
ture  of  the  bw  relating  to  master  and  servant 

John  A.  McCarthy. 


Restrictioks  Upox^  Local  and  Special  LmisLATtoii  m 
State  CoNnmrrtoxs.  By  Charles  Chaukcet  Bixret, 
of  the  Phibdelphia  Bar.    Phibdelphia :  Kay  ft  Bro.    1894. 

The  substance  of  Mr.  Binxet's  work  exceeds  the  limits 
naturally  inferred  from  the  title.  Without  being  a  great  work 
it  is  nothing  less  than  a  scholarly  expositkNi  of  the  whole 
question  of  local  and  special  l^islatkm  in  this  country  as  it 
stands  to-day  viewed  in  the  light  of  numerous  decisions  from 
the  courts  of  many  States.  It  is,  as  fiu*  as  we  know,  the  only 
work  upon  this  at  once  theoretically  interesting  and  practically 
importi^nt  subject 

The  firrt  chapter  takes  up  the  subject  in  a  gcnenJ  descrip- 
tive  way  under  the  heading  "The  Treatment  of  Local  and 
Special  LegisUtion  in  England  and  the  United  States!  Chapter 
II  points  out  the  distinctioQS  between  general,  focal,  and  special 
Uws.  Chapter  III  b  devoted  to  the  essential  point  of  cbsslfi- 
catkm  {i,  t,  the  arrangement  into'groups  of  the  UKfividuab  who 
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arc  the  subject  of  legislation).  The  succeeding  chapters  deal 
tilth  the  effect  of  the  restrictions  upon  local  option,  and  the 
control  which  they  exercise  upon  legislative  discretion.  The 
'main  body  of  the  work  is  admirably  supplemented  by  a  thor- 
oughly useful  descriptive  list  (Chapter  V)  of  the  "  Restrictions 
Actually  in  Force  in  the  United  States/'  classifying  the  restric- 
tions  with  regard  to  the  subjects  aflected  by  them,  and 
containing  a  reference  to  the  location  of  the  restrictive  clauses 
in  the  various  constitutions. 

Excepting  the  criticism  that  the  first  and  second  chapter^ 
might  well  change  places,  the  arrangement  of  the  book  b 
clear  and  logical.  The  work  belongs  to  that  class  of  legal 
productions  which  may  be  described  as  treatises  not  without 
the  useful  features  of  the  text-book  puie  and  simple.  It  is  of 
practical  value  in  the  preparation  of  a  constitutional  brieC  as 
well  as  instructive  to  the  student. 

The  notes,  index  and  list  of  cases  referred  to  are  suflident. 
The  form  of  the  volume  is  convenient,  and  the  printing 
excellent  W.  S.  E. 


Precedents  mid  Forms  op  Ixdictments,  Ikformatioscs,  Com- 
plaints, Declarations,  Pleas,  Bills  in  Chancery,  An- 
swers, Repucations,  Demurrers,  Orders   of   Col*rt, 
Bonds  and  Writs,  Adapted  to, practice  in  United  States 
criminal  and  cKil  cases,  together  vnth  forms  and  instructions 
pertaining  to  the  accounts  and  fees  of  United  States  attor- 
neys and  commissioners.    By  Oliver  E.  Pagin,  Assistant 
United  States  Attorney  for  the  Northern  District  of  Illinois. 
Chicago :  Callaghan  &  Company.     1894. 
The  contents  of  this  book  are  fully  indicated  by  its  tide 
It  contains  629  forms  for  criminal  cases,  1 25  for  dvil  and  14 
for  accounts  and  fees  of  United  States  attorneys  and  comniiss> 
ioners,  in  all  768  forms.    First  are  given  general  forms  for 
faidictments  and  other  pleadings,  and  for  complaints  before 
United  States  commtssionersi  m'arrants,  etc.    Their  arrange^ 
ment  then  follows  the  title  "Crimes  and  Offences'*  in  the 
Revised  Statutes :  Crimes  against  operations  of  the  govern- 
ment, elective  franchise,  official  mfsconduct,  against  jostioe. 
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under  marittiiic  jurudictiofi,  countcrieiting,  pcMUl  crimes, 
rebtini;  to  mcvchant  •cmicn,  under  internal  revenue  laws,  and 
misiccllaneous  oAenoai,  under  whidi  latter  head  are  forms  for 
indictments  under  section  $^09,  rebting  to  embetslement  and 
misapplication  of  fonds  of  national  banks.  The  forms  for  civil 
cases  are  arranged  under  the  titles,  admiralty,  customs,  tntemal 
revenue,  post  office  and  miscellaneous.  Under  the  title, 
accounts  and  fees  of  United  States  attorneys  and  commission* 
ers,  are  given  the  forms  for  accounts  and  the  certilicales  to  be 
attached  thereto ;  also  the  sections  of  the  Revised  Statutes 
relating  to  thb  subject,  instructions  issued  by  the  Treasury 
Department,  regulations  prescrmed  by  the  aocountmg  otncers, 
and  memoranda  of  decurions  of  the  courts.  The  book  con* 
tains  throughout  notes  m-ith  references  lo  cases  in  which  db- 
puted  points  of  pleading  have  been  passed  upon.  There  is  a 
table  of  contents,  table  of  cases  (wiUi  volume  and  page  of  the 
report)  and,  which  is  most  important,  a  very  foil  nMlex  with 
cross  references.  The  author  has  compiled  his  book  with  care 
and  skfll,  and  has  glared  no  pains  to  make  it  complete.  Its 
value  can  perhaps  be  folly  appreciated  only  by  those  who  are 
daily  engaged  hi  the  draftmg  of  indktments  and  other  plead- 
ings in  the  United  States  courts.  To  them  the  book  fills  a  fong 
felt  want  and  will  be  a  welcome  assistance, 

Robert  Raision. 
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The  Editors  offered  two  priies  for  the  best  and  second  best 
Annotatkms  by  members  of  the  graduating  claisei  (Qass  of 
1894)  of  the  various  Law  Schools  of  the  country.  They  take 
pkasure  in  awarding  the  firrt  prise  to  Mr.  Edgar  H.  Rosen* 
stock  of  Cornell,  1894,  for  his  Annotatfon  on  *•  Warranty;  ** 
and  the  second  prise  to  Miss  Mary  M.  Bartelme  of  the  Qass 
of  1894,  of  the  Northwestern  Uniyersity  Law  School  of  Chi- 
cago, for  her  Annotation  on  ^'Contracts  to  Make  Wills;" 
both  of  which  Annotations  appear  hi  the  pages  of  this  1 
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of  gold  in  the  cofTers  of  the  army  in  the  field  as  on  the 
amount  of  amunitton,  or  on  the  bravery  of  the  men,  a 
policy  which  gathered  in  the  countr>'  large  stores  of  gold, 
and  which  looked  upon  the  favorable  balance  of  trade  as  the 
sine  ftm  men  of  national  prosperity,  was  perhaps  one  eminently 
suited  to  the  conditions  of  mediseval  life— one  dictated  by  a 
wiser  and  more  profound  knowledge  of  those  conditions  than 
exists  among  the  critics  of  the  present  day  In  the  domain 
of  law,  it  is  no  uncommon  thing  for  some  tyro  to  point  the 
finger  of  ridicule  at  the  strictness  of  ancient  pleading  and  the 
apparent  arbitrariness  of  technical  rules;  especially  does  he, 
as  we  have  seen  him,  ridicule  the  compurgation  and  ordeal 
of  his  Saxon  ancestors  with  their  aiiparent  total  lack  of 
api)rcciatk>n  of  the  rules  of  evidence,  or  ideas  of  equity. 

In  this  paper,  we  simply  wish  to  point  out  some  of  the  con- 
ditions of  Anglo-Saxon  liic,  which  rendered  their  conception 
of  a  suit  at  law  infinitely  more  serviceable  for  the  correct 
administration  of  justice  than  our  own  modem  ideas  would 
haw  been. 

The  main  features  of  the  Anglo-Saxon  suit  are  probably 
familiar  to  all  the  readers  of  The  American  Law  Rbgistbr 
AND  Review.  The  plaintiff  himself  summoned  the  defendant 
to  court.  A  court  was  not  a  court  in  the  modem  sense  of 
that  term.  To  us  it  is  composed  of  one  or  more  judges  learned 
in  the  law.  These  judges  are  officers  of  the  government 
The  judge  or  judges,  sitting  in  a  manner  which  the  law  directs, 
is  the  court  The  court,  to  the  Anglo-Sixon,  was  the  general 
assembly  of  all  the  free  men  of  the  district;  the  larger  the 
distript  the  larger  and  more  imix>runt  tlie  assembly.  The 
County  court  was  more  important  than  the  court  of  the 
Hundred.  These  assemblies  had  a  presiding  officer— a  hun- 
dred's earldor  or  a  .shire's  gerefa;  but  the  presiding  officer  was 
not  the  court.  The  court  was  the  whole  body  of  attendant 
freeman.  In  this  assembly  the  plaintiff  made  his  claim. 
Suppose  it  was  a  suit  for  a  debt,  the  plaintiff  might  say:  "In 
the  name  of  the  Ihring  God,  as  I  money  demand,  so  have  I 
lack  of  that  which  the  defendant  promised  me  when  I  mine 
to  him  sold."    Then  the  defendant  was  called  upon  to  answer. 
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He  brought  forth  no  facts  to  show  the  reason  he  was  not 
indebted,  just  as  the  plaintiflT  had  brought  forth  no  facts  to 
prove  that  he  was  indebted.  His  choice  was  simply  to  admit 
the  debt  or  deny  the  debt,  and  if  he  denied  it,  to  deny  it  in 
the  words  of  the  charge.  Thus,  the  direct  denial  of  such  an 
assertion  would  be:  *'In  the  name  of  the  living  God,  I  owe 
not  to  the  plaintiff  scatt,  shilling,  or  penny  or  penny's  worth, 
but  I  have  discharged  to  him  all  I  owed  him,  so  &r  as  our 
verbal  contracts  were  at  first."  Here  was  a  direct  assertion 
and  a  direct  denial :  a  fact  in  issue,  as  we  would  call  it;  a  &ct» 
the  truth  of  which  was  with  us  to  be  determined  by  a  judicial 
investigation  of  the  evidence.  Not  so  with  the  Anglo-Saxon 
court. 

There  was  a  direct  assertion  and  *a  direct  denial,  and  the 
Saxon  said:  As  both  offer  to  prove  their  assertion,  we  will  only 
allow  one  to  do  so.  If  he  succeeds  in  proving  his  assertion, 
then  the  matter  will  end ;  if  he  does  not  succeed,  then  the 
judgment  will  go  against  him.  Therefore,  the  judgment  fol- 
lowed instantly  on  the  direct  assertion  and  the  direct  denial. 
The  defendant  in  such  a  case  would  have  the  privileges  of  the 
proof.  That  is  to  say,  he  would  be  permitted  to  prove  his 
denial,  and  if  successful,  that  proof  would  clear  him  from  the 
suit 

'  There  might  be  circumstances  in  which  the  plaintiff  would 
have  the  proof.  For  instance,  supposing  A  claimed  that  he 
had  lost  his  horse  as  the  result  of  a  theft,  and  that  the  horse 
was  now  in  B*s  possession.  I  le  charged  R  with  having  taken 
it  B  might  be  innocent  of  the  thefk.  We  may  suppose  that 
he  might  have  bought  the  horse  from  C,  who  had  stolen  it  from 
•  A.  In  such  a  case,  if  he  denied  the  thcfk,  and  claimed  that 
the  horse  was  his  from  birth,  of  course,  the  direct  denial  gave 
to  the  defendant  the  proof;  but  if  he  failed  to  prove  his  asser- 
tion he  would  then  be  liable  as  a  thief.  Not  caring  to  run  this 
risk,  he  might  claim  that  he  had  bought  the  horse  from  C, 
believing  it  to  be  C's  of  right.  In  such  a  case,  the  defendant 
was  allowed  to  clear  himself  by  the  ordinary  proof  from  the 
charge  of  theft,  and  the  plaintiff  had  the  proof  so  fiur  as  the 
ownership  of  the  horse  and  the  original  theft  was  concerned. 
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TKe  proof  haelf  wai  nol  evidence  adduced  before  the  court, 
of  the  sufRciency  ci  which  evidence  the  court  jud|>ed  in  eadi 
cajie.  But  for  all  caMS  there  was  a  definite  rule  as  to  the 
amount  of  proof  and  kind  of  proof  necessaiy  to  establish  an 
as!ieftion.  This  proof  never  consisted,  as  in  a  modem  suit,  of 
a  iact  tending  to  show  the  existence  or  non-existence  of  the 
fact  in  issue.  This  b  nude  clear  when  when  we  perceive  the 
three  kinds  or  classes  of  prooCi  alk>wcd.  The  firrt  was  that 
of  oath  with  witnesses;  that  is  to  say,  if  the  defendant  pro- 
cured a  certain  number  of  persons,  dificrinfr  accordini;  to  the 
respective  sodal  status  of  the  parties  to  the  suit,  to  swear  that 
th^  believed  him  to  be  telling  the  truth,  that  was  sufficient  to 
satisfy  the  requirements  of  the  proof.  Or,  he  who  had  the 
proof  might  procure  a  certain  number  of  transaction  witnesses, 
or  witnesses  who  would  swear  that  they  had  been  present  at 
the  sale  in  the  case  which  we  have  before  described,  and  had 
seen,  with  their  own  eyes,  the  money  actually  paid  by  B  to  A. 
The  second  method  of  proof  was  that  of  ordeal,  in  which  the 
defendant  appealed  to  the  Deity  to  prove  that  his  assertion 
was  correct.  This  solemn  appeal  was  made  in  certain  pre- 
scribed forms.  For  instance,  the  ordeal  of  cold  water,  prac- 
tically used,  like  all  other  ordeals,  exclusively  in  criminal  cases, 
was  one  in  which  tlie  accused,  who  had  appealed  to  the  ordeal, 
was  thrown  into  a  pond  or  stream  of  water,  where,  if  he  sank, 
he  was  innocent,  apid  if  he  floated,  it  was  considered  conclushre 
that  he  was  guilty.  Besklcs  the  ordeal  of  coM  water  we  have 
those  of  hot  water,  and  morsel.  The  third  method  of  proof 
was  that  by  document  This  was  used  principally  in  suits 
ooncemmg  land,  and  probably  only  after  the  mtroduction  of 
Christianity.  It  consisted  in  tlie  production  by  the  par^  who 
had  the  proof  of  a  written  document  establishing  his  assertion. 

There  arise,  in  the  modem  mind,  many  practical  objections 
to  such  an  administration  of  justice  as  is  here  described.  In 
the  first  place,  the  very  claim  on  the  part  of  a  plaintiff,  without 
any  proof  advanced  by  him  to  sulMrtantiate  that  claim,  will 
put  the  defendant  in  the  position  of  submitting  to  the  plaintiiTs 
claim,  unless  he  can  prove  his  denial  by  one  of  three  arbitrary 
methods.    Again,  there  b  no  investigatkm  of  the  foots.    A 
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man  who  has  a  perfectly  valid  claim  may  lose  it  because  aa 
unscrupulous  adversary  has  denied  it  under  oath,  and  has 
hired,  or  in  some  manner  procured,  the  requisite  number  of 
persons  to  swear  that  they  believed  him. 

These  objections  are  perfectly  valid,  but  we  can  imagine  that* 
the  Anglo-Saxon,  if  he  were  here  to-day,  could  urge  two  valid 
reasons  why  the  conclusion  which  we  are  at  first  tempted  to 
draw,  does  not  follow.  It  would  not  have  been  better  for  him 
to  instantly  substitute  the  modem  conceptions  of  a  suit  with  its 
feet  in  issue  and  investigation  by  a  jury  under  the  direction  of 
the  court  of  that  feet.  In  order  to  investigate  and  weigh  evi- 
dence, two  things  are  requisite — time  and  the  machinery  suited 
for  such  an  investigation.  Now,  there  is  no  doubt  that  the 
court  of  the  Anglo-Saxons  had  not  time  to  investigate  and 
weigh  the  fects  of  every  case  which  was  brought  before  them* 
They  were  called  together  in  the  open  air.  They  came  from 
all  parts  of  the  sliire  or  hundred,  and  all  were  more  or  less 
anxious  to  return  to  their  various  occupations.  Even  had 
they  the  time,  any  attempt  to  decide  each  case  on  its  roerits 
would  have  resulted  in  the  worst  of  all  judicial  tribunals—* 
tribunal  in  which  the  basis  of  decision  was  the  whim  of  the 
popufece. 

The  Dikasts  of  Greece  are  a  notorious  example  of  popular 
tribunals  undertaking  the  decsskm  of  judicial  questions.  Prac- 
tically no  ^stem  of  law  grew  up  in  Greece  because  of  thb 
attempt  of  a  comparatively  primitive  people  to  investigate  the 
fects  of  each  case— 4'.  /.,  to  decide  the  dispute  by  popuhr 
vole.  But  why,  it  may  be  asked,  did  they  not  institute  a 
regubur  court  with  a  single  judge ;  why  not  leave  the  question 
of  feet  to  be  investigated  by  the  sheriflT,  or  referred  to  a  single 
man  for  arbitration,  or  a  body  of  men,  like  the  jury?  Dedskms 
of  a  court,  so  called,  are  useless  unless  they  are  respected, 
and  the  complete  answer  to  this  objection  is  that  the  Anglo- 
Saxon  would  not  have  abided  by  the  decision  of  such  a 
tribunaL  To  have  the  decision  of  a  court  or  arbitrator  con- 
dushre  on  the  parties,  the  judge  must  wield  arbitraiy  power, 
or  be  a  perKm  in  whom  the  litigants  have  entire  coofidcnoe. 
ArfaitrBiy  power,  whether  of  king  or  judge,  such  as  we  know 
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ttnwtiffactioffy  even  to  the  people  of  that  time.  The  celebrated 
expienion  In  the  cane  of  W)mflaed  and  Leolwine  is  used  to 
prove  this.  It  is  as  follows :  *«  Then  would  have  followed  the 
whole  fiill  oath  of  both  men  and  women;  but  the  Witan 
who  weie  diere  said  it  would  be  better  to  omit  the  oath 
rather  than  give  it,  because  after  the  oath  diere  could  be  no 
amicable  arrangement ;"  EsMmys  0m  Ai^gUSMJom  Lgm^  p.  356; 
C0d.  Dip^  DCXCIIL 

The  large  number  of  suits,  however,  settled,  and  this 
suit  in  particular,  do  not  show,  it  seems  to  us,  that  the 
methods  of  Anglo-Saxon  legal  procedure  were  unsatislactory 
to  the  people,  but  that  in  many  instances,  if  carried  to  their 
legitimate  conclusion,  the  state  would  not  have  accomplished 
its  primary  object  in  interferuig  between  the  <fisputes  of  pri- 
vate individuals.  That  primary  object  is  not  the  administra- 
tion of  justice,  the  determination  of  the  right  between  man  and  ' 
man,  but  the  Imal  settlement  of  a  controversy  which  would 
otherwise  be  ccmttnued  indefinitely  by  personal  ahercation  and 
violence.  When  the  assembly,  perceiving,  as  it  must  often 
have  peroehred,  that  the  judgment  of  the  court  in  strict  legal 
form  would  not  have  pacified  the  disputants  and  en«led  the 
qtuurel,  then  the  friends  of  both  patties  stepped  in  and  ejected 
a  comptomise.  In  <loing  this,  they  did  not  attempt  to  reach 
an  equitable  conclusion,  as  would  have  been  the  case  to-day, 
but  a  conclusion  which  both  parties  would  abide  by;  or,  per- 
haps, that  which  was  more  likely  to  occur-— a  conclusion  which 
the  stronger  party  would  submit  to,  when  such  party  would 
not  have  abided  by  a  decision  entirely  against  him. 

Finally,  one  word  as  to  the  technicality  of  the  procedure ; 
that  if  the  defendant,  in  denying  the  daim  of  the  plaintiff; 
stumbled  or  hesitated,  or  did  not  deny  in  the  strict  formula 
prescribed  by  law,  he  lost  his  case.  This  strictness,  which 
seems  to  us  at  first  only  the  dictate  of  imaginary  and  useless 
consistency,  was,  we  believe,  in'bct  necessary  to  obtain  any 
regular  administration  of  justice  at  all  among  not  only  the 
Saxon,  but  any  primitive  people.  If  any  btitude  had  been 
allovred  to  the  ddendant  in  denying,  or  the  pbuntHf  hi  seating 
his  daim,  a  slight  variation  migfat  have  brought  forth  a  qoes- 
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tion  as  to  whether  the  denial  was  a  denial  or  not.  'Now, 
questions  of  this  kind  the  Saxon  tribunal,  as  the  primitive 
tribunal  of  all  peoples,  was  wholly  incompetent  to  dedde. 
The  strictness  and  technicality  of  the  rules  were  necessary 
in  order  to  avoid  the  possibility  of  all  such  nice  questions 
as  whether  a  fiict  in  issue  had  been  raised. 

We  have  said  these  few  words  in  answer  to  a  common 
criticism  of  the  institutions  of  a  past  age.  Its  value,  perhaps, 
IS  slight,  except  the  ethical  one,  that  we  should  not  misjudge 
those  who  have  gone  before  us.  For,  if  we  are  careful  to 
judge  from  the  standpoint  of  past  conditions,  past  ideas  and 
institations,  our  descendants,  following  our  good  example* 
will  be  more  lenient  than  they  otherwise  would  be  with 
rasped  lo  tome  of  our  own  ideas  and  actioiis. 
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tmnty^d  to  tab  dsogtatcr  pwt  of  ttae  roU  cftatt  tao  taad  dcvbcd  to  tab 
■DO.  Ob  bOl  tftod  bj  the  aoa  to  oonpel  tko  daogtatar  to  elect  wtaotlicr 
•he  wooM  tac  nnder  ttac  deed  or  under  ttae  will;  NfU  (i),Ttaattbe 
coaveyeace  bj  ttae  tertelor,  efter  ttae  esecntloB  of  tab  will,  of  ttao  leade 
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SunBQVBNT  Dbaungs,  by  tub  Testator,  with  Devised 
Property.  • 

While  thk  case  presents  no  very  difficult  or  novel  question, 
it  contrasts  clearly  the  two  doctrines,  of  equitable  election  and 
what  is  known  as  the  **  revocation  **  of  a  devise,  by  the  subse* 
quent  alienation  of  the  property  devised;  and  illrstrates 
happily  the  nature  of  each  of  these  doctrines. 

The  object  of  thb  annotation  will  be  to  examine  into  the 
present  state  of  the  law  in  America,  as  legards  the  eflcct  pfo> 
duoed  upon  devises  by  subsequent  dealings,  on  the  part  of  the 
testator,  with  the  devised  property. 

■  Reported  in  99  AtL  Rep.  187. 
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The  precise  point  of  tho  principal  ca^e  was  decided,  iir 
South  drolina,  as  lont;  ago  as  1847,  in  the  case  of  Utom^n 
V.  ThomfSM^  2  Strob.  48.  There,  the  testator,  long  after  the 
date  of  his  will.  con\'eycd  land  therein  devised  to  A.  to  B.  who 
was  also  a  de\isce  under  the  will ;  and  it  was  held  that  the 
testator  thereby  gave  to  B  the  land  in  addition  to  that  given 
by  the  will,  and  that  the  doctrine  of  election  did  not  apply. 
As  quoted  in  the  principal  case  (p.  190)  the  court  there  said. 
**  When  the  testator  gives  his  own  estate  to  one  person,  and 
the  estate  of  that  person  to  another,  the  intention  is  manifest 
that  the  second  de^nsce  shall  haxx  the  estate  of  the  first,  and 
that  intention  creates  a  condition  that  the  first  dex'isce  shall 
not  tike  the  estate  gii^en  to  him  unless  he  relinquish  his  own 
estate  to  the  person  to  whom  the  testator  has  dexHsed  it.  If, 
in  this  case,  the  testator  had  first  coni-eycd  the  plantation  to 
the  defendant,  and  aftem^ards  doised  it  to  the  plaintiff,  the 
defendant  could  not  take  by  the  conveyance  without  defeating 
the  devise  to  the  phuntifT.  To  take  his  own  estate  by  the 
(Iced.  and.  in  acklition,  claim  what  was  given  by  the  will, 
woukl  be  against  the  intention  of  the  testator;  and  the 
defendant  would  be  put  to  an  election,  either  to  take  under 
the  deed,  and  relinquish  his  chum  under  the  m'ill,  or  to  take 
under  the  will,  and  relinquish  to  the  devisee  the  plantation 
claimed  by  the  deed.  But  the  conve>sance  to  the  defendant 
was  made  after  the  date  of  the  will.  By  it  the  devise  to  the 
plaintiff  was  revoked,  with  the  same  eflcct  as  if  the  plantation 
had  been  dex'ised  to  the  defendant  by  a  codidl.  It  was  the . 
intention  of  the  testator  that  the  defendant  should  take  both 
under  the  deed  and  under  the  will,  and  there  is  no  subject 
for  election.'* 

At  the  outset  it  seems  imperative,  in  the  cause  of  cleamess 
and  consistency,  to  quarrel  with  the  common  nomenclature 
of  the  doctrine  which  is  to  be  considered. 

The  error,  if  error  it  be,  dates  far  back ;  for,  in  the  earnest 
reported  decisions,  there  are  numerous  loose  expressions  to- 
the  eflect  that  alienation  or  other  dealing  with  the  property 
devised  effected  a  nvaeatiom  ef  the  wiii:  Powell,  377 ;  IXsier 
V.   Dister,  3  Lev.  108;  CcUrr  v.  Lajter^  2    P.    Wms.  623;. 
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S/karm»  y.  Nantauife,  3  Atk.  798;  Marwood  v.  Thnur^ 
3  P.  Wms.  163;  IVa/toM  v.  IVa/tM,  7  Johns.  Ch.  358. 
When  this  rule  came  to  be  practically  applied,  it  was  soon 
made  obvious  that  a  literal  interpretation  would  lead  to 
undesirable  results ;  and  the  phrase  was  modified  by  saying 
that  the  revocation  would  be  //v  iauta  only ;  that,  so  &r  as 
other  property  was  concerned,  the  will  would  continue  to 
operate.  And  a  still  nearer  approach  to  accuracy  m-as  made, 
when  the  revocation  was  said  to  be,  not  of  the  will,  but  of  the 
dtviu.  Yet,  the  courts  have  adhered  to  the  traditional  term 
"  revocation,**  and  this  in  spite  of  frequent  animadverMons 
from  judges  and  text  writers  to  the  eflect  that  the  word  should 
never  have  been  dragged  into  this  connection  at  all.  Even, 
with  its  later  qualifications,  although  it  may  lead  to  no  serious 
mistakes,  it  oAends  against  that  accuracy  and  nicety  of  expres- 
sion which  ought  ever  to  characterise  legal  language. 

One  does  not  find  decisions  to  the  effect  that  when  a  testator 
parts  with  the  subject-matter  of  a  specific  legacy,  the  will,  or 
the  legacy  either,  is  "  nvcked**  The  phrase  used  is  **  ademp- 
tion.** The  will  remains  as  valid  as  ever ;  it  is  not  revoked  in 
whole  or  in  part ;  but  a  portion  of  it  is  deprived  of  effect, 
merely  because  there  is  nothing  for  it  to  operate  upon.  How 
is  the  case  altered  by  the  substitution  of  real  property  for  per- 
sonal? 

The  technical  limitation  of  the  word  "ademptioii/*  to  pff- 
soiud  property,  might  be  an  objection  to  its  use  hetc ;  but 
surely  it  would  be  better  to  stretch  that  meamng,  or  to  trnpltrf 
a  circumlocution,  than  to  use  a  word,  which,  though  sanctbned 
by  tradition,  is  worse  than  meaningless. 

The  whole  matter  was  very  well  suted  by  Weston,  /,,  ^ 
Carter  v.  nomas  (4  Greenl.  341)^  decided  (n  1826.  He  says  r 
**  By  the  revoeatiam  of  a  will  we  generally  undermiand  an  act 
by  which  the  will  ceases  to  have  any  cfTccL  And  thk  may 
be  consklered  the  meaning  of  the  term,  strictly  and  accurately 
speaking.  It  is  not,  however,  uniromily  used  in  ikb  sense  by 
legal  writers,  or  in  English  judicial  opinions ;  but  it  is  frequeinly 
applied  to  cases  where  the  will  opcmt«s  upon  some  t^uctf . 
ibot  not  upon  others,  by  reason  of  some  conveyance  or  nodi^ 
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fication.  made  therein  by  the  testator  in  hi«  Itictime.  When 
therefore,  this  pojuticHi  is  laid  down  generally,  that  an  altera- 
tion made  in  the  estate  devised,  amounts  to  a  revocation  of  the 
will,  we  must  understand  the  meaning  to  be,  so  fiir  as  such 
alteration  m  inconsistent  therewith.  When  a  portion  only  of 
tliat  which  is  the  subject-matter  of  the  will  is  parted  with  by  the 
testator  in  his  lifetime,  tlie  will  cannot  have  the  effixt  originally 
intended;  and  whetlier  the  whole  will  remains,  but  partially 
defeated  in  its.operati<m,  or  such  alteration  is  regarded  as  a 
rL*\'cKation  /r»  tami^,  the  will  has  its  eflect  upon  the  estate 
which  Ls  left  unaltered/* 

While  the  courts  have  clung  to  the  traditional  expressioif^ 
they  have  not  allowed  it  to  lead  them  astray. 

No  reported  case  actually  holds  that  any  dealing  with  part 
of  the  deii^cd  property  works  a  revocation  of  the  entire  will. 
The  revocation  is  only  /rv  ianta,  and  the  remainder  of  the 
instrument  stands  unaflected :  Htarkmeu  v.  Baylcy^  Prec.  Ch. 
575;  Tucker  \\  ThtnioH,  17  Ves.  134;  Qark  v.  Bukeky,  2 
Vem.730:  GMfrrv.  ^jir//0ir^.Cro.  Jac.49;  LkimgMiomyf,  Living'' 
sioH,  3  Johns.  Ch.  155;  Adams  v.  Winm^  7  Piugc,  97 ;  Kfjw^ 
mark  v.  VandcHUurk^  26  Rarb.  416;  CmiU^H  v.  Hdmes^l 
Sawy.  C.  C.  279 ;  Howes  v.  Humphrey^  9  Pick.  350 ;  FUfds. 
Fiord,  7  B.  Mon.  290;  Qingem  v.  ARiekirtt,  31  P^  25 ;  Inn 
TillmaH's  Estate,  31  Pac.  563  (Cal.). 

In  Ma.Hsachusetts  it  has  been  held  that  where  a  testator 
ilispmed  by  will  of  his  entire  estate,  and  subsequently  sold  all 
of  his  real  estate,  and  died  possessed  of  personalty  alone, 
the  will  stood  as  a  will  of  personalty,,  and  was,  accordingly, 
revocable  by  any  writing  sufficient  to  revoke  k  will  of  personal 
esute :  Braum  v.  Tiantdike,  15  Pick.  388. 

Although  the  point  has  often  been  made  in  argument,  that, 
if  the  alienation  or  alteration  of  part  of  the  property  devised, 
o|)crates  a  revocation  of  the  will,  then  such  revocation  ought 
to  be  a  bar  to  the  probate  of  the  will,  the  courts  have  ahrays 
steered  ckar  of  this  dangerous  doctrine. 

So,  in  South  Carolina,  where  a  tcsUtor  sokl  all  his  kuidi 
and  part  of  his  personalty  after  the  date  of  his  wilt,  this  was 
held  no   obstacle  to  the  probate:  /VwDrr  v.  WkOtie,  16  S. 
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Car.  40  (1881);  also,  BaiUitt  Appe^,  14  Pk.  451  (1850); 
Harm  v.  Humfkrty,  9  Pick.  350  (1830);  Ouisam  v.  Hcimes, 
5  Sawy  C.  C.  379  (1878).  In  AfcRmtty  v.  Ci^Jke,  2  Taylor, 
378  (N.  C.  1816).  it  was  said  that  by  the  sale  of  certain  buids, 
subsequent  to  the  making  of  a  will  devising  them,  **the  will 
would  not  have  been  revoked,  properly  speaking,  so  as  to  pre- 
vent its  probate ;  but  the  only  effect  would  be  an  mdimplhm 
of  the  devise  of  the  particubr  bnds  con\'eyed."  See  also 
/funff  V.  Hmii,  63  N.  H.  475  (1884). 

Cases  where  the  testator  had  parted  with  his  whole  estate, 
so  that  he  died  possessed  of  nothing  upon  which  the  wUl 
could  operate,  seem  to  have  presented  somewhat  more  diffi- 
culty, though  it  is  obvious  that  they  difler  from  the  former 
class  only  in  degree.  But,  although  these  are  loose  expres- 
sions here  and  there,  the  actual  dedsiotts  are  consistent  and 
reasonable. 

In  a  recent  New  Hampshire  case,  the  court  came  to  the 
conclusion  that,  in  that  State,  at  least,  the  common  law  has 
been  so  modified  *'as  to  ruse  the  question  whether  a  case  can 
now  arise  of  a  total  revocation  by  implication  of  bw,  when 
there  is  any  estate  upon  which  the  will  can  operate.**  "And 
a  case  is  possible,**  said  they,  "where  a  will  may  operate  to 
control  the  appointment  of  an  adminbtiator  or  guardian,  even 
if  there  is  n^  estaU  to  be  transmitted  by  it  ...  A  will  may 
be  a  mere  appointment  under  a  power.  The  question  whether 
a  will  is  entitled  to  probate  does  not  depend  upon  the  ques- 
tion whether,  at  the  time  of  the  testator's  death,  or  at  any 
previous  or  subsequent  time,  there  was  any  property  m'hich  it 
could  dispose  of:*'  Mitrey  v.  Sakiir,  2  N.  Eng.  369  (N.  H. 
1886).  Seealso,/*^  TUtuum's JStitUe, $1  Fk.  563 (CaL  1893). 

So  far  as  appears,  in  only  one  reported  case  hi  America,  has 
the  court,  through  too  cksse  a  dependence  upon  the  letter  of 
authority,  made  the  error,— which  might  be  a  serious  one,— 
of  hokttng,  that  where  a  testator  makes  a  deed  to  all  the 
property  which  he  has  devised  yy  Ms  will,  the  act  amounts  to 
m  revocatioA  of  the  will,  and  may  be  pleaded  in  bar  to  its  pio- 
bnte:  ^fpt  v.  Dmm,  36  Ga.  533  (1859).  See  Gnmn  v. 
Skddm.  2  D.  Chip.  71  (Vt  1834). 
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The  Pennsylvania  Supieme  CcMirt  has  trenched  upon  some- 
what doubtful  ground,  having  enunciated  the  doctrine  that 
if  a  testator,  after  making  his  will,  sell  so  great  a  part  of 
the  real  estate  devised  as  to  tender  it  impossible  to  give 
eflcct  to  the  dispositions  of  hu  will,  it  amounts  to  a  levo- 
cation  of  the  will.  The  tesutor.  seized  of  Whiteacre  and 
Btackacre,  directed  his  executors  to  sell  the  former  for  the 
pa>inent  of  his  debts,  and  certain  legacies,  and  gave  the  resi- 
due of  his  property  of  all  kinds,  after  the  payment  of  said 
legacies,  to  certain  other  legatees.  Afterwards  be  sold  White- 
acre,  and  received  the  purchase  money,  and,  dying,  hb  per- 
sonal property  barely  sufficed  to  pay  his  debts,  leaving  noth- 
ing for  the  legacies  first  named.  HM^  under  the  drcum* 
sunces,  the  testator  intended  by  the  sale  of  Whiteacre  to 
revoke  his  will  as  to  everything  but  the  appointment  of  execu- 
tors.   Im  re  Coopei^s  EsUUe,  4  Barr.  88  (1846). 

In  a  later  case  the  court  said,  "There  seems  to  be  no  rea- 
sonable doubt  that  in  this  State,  under  the  Act  of  1833,  im- 
plied revocations  by  operation  of  law,  in  cases  of  alienation  by 
deed,  still  exist.  The  rule  is,  that  the  revocation  is,  accord- 
ing to  the  common  phrase,  protanto.  The  question  is  to 
what  extent  these  words  arc  to  be  carried.  The  spirit  and 
reason  of  the  rule  seems  to  embrMe  all  that  part  of  the  will, 
the  execution  of  which  is  cither  totally  destroyed  and  pre- 
vented by  the  alienation,  or  is  so  far  nmfiUUed  mmd  impmrtd  4U 
to  rcmevi  from  the  remmmt  the  trace  or  impress  of  the  testator's 
inteat.  It  is  revoked  because  it  no  longer  is  the  will  or  intent 
of  the  testator.  There  have  been  cases,  and  will  be  again, 
where  it  is  impossible  to  define  with  mathematical  predsioa 
the  exact  line  where  the  intention  to  revoke  ceases.  These 
must  be  left  to  the  judgment  of  the  courts.'*  The  princi- 
ple of  Im  re  Cooper  was  affirmed,  but  held  not  to  apply  in 
this  case:  Coulter,  J.,  in  MarskaUy,  MarskaU,  11  Fa.  450 

(1849). 

These  cases  virtually  add  to  the  statutory  modes  of  revoca- 
tion ;  another,  £.  /.,  by  so  huge  an  ademption  as  to  indicate 
a  change  of  the  testator's  tntention. 

The  body  of  the  modem  English  bw  on  the  subject  under 
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consideration  dates  bock  no  further  than  1838.  and  may, 
therefore,  be  regarded  as  bc>'ond  the  pmcnt  purpose ;  whiie» 
in  America,  the  matter  is  so  largely  regulated  by  enactment 
in  the  various  States  as  to  render  the  older  English  cases  of 
relatively  small  importance  in  A  general  dutcussion. 

Yet,  there  are  scnne  States  in  which  no  statutory  rcgula- 
tioiis  have  been  made ;  the  acts  in  existence  are  not  alm-a)-* 
all-comprehensive,  and  in  many  instances  a  knowledge  of  the 
common  law  doctrines  is  essential  to  an  understanding  of  the 
ver>'  statutes  themselves.  Therefore^  a  brief  review  of  the 
English  bw,  prior  to  the  statute  of  1  Victoijui,  seems  to  be 
necessary. 

At  the  basis  of  all  the  ckcisions  lies  the  fundamental  doctrine 
of  the  common  hw  that  a  will  was  an  appointment  of  real ' 
cAtate,  and  o|ienited  only  upon  such  real  estate  as  the  testator 
had  at  the  time  of  making  it.  (See  5/M(f  v.  Sponge  1  Y.  and  J. 
300;  How  v.  Dartmouth,  7  Yes.  147;  Arthur  v.  Arthur^ 
10  Rarb.  9).  Accompanying  these  rules  were  the  corollaries : 
firrt,  that  any  real  estate  acquired  subsequently  to  the  date  of 
the  %rill  could  not  pass  thereunder  without  a  republication ; 
and,  seccmd,  that  if.  subsequently  to  the  date  of  the  will,  the 
testator  aliened  real  estate  devised  therein,  or  the  fbrqi  of  hit 
interest  in  such  rcsU  estate  became  materially  altered,  this 
would  be  ccmstrued  as  a  rcv<Kation  of  the  devise. 

Thus  far,  ahhough  there  b  roo  n  for  dinercnce  of  opinkMi 
as  to  the  wisdom  of  the  theory,  there  is  nothing  in  it  which 
is  obviously  unjust  or  repugnant  to  comftion  sense.  Yct» 
from  this  apparently  mnocent  starting-|loint,  the  courts  pro- 
ceeded, by  gradual  stages,  each  step  seeming  the  inevitable 
consequence  of  its  predecessor,  until  a  positkin  of  injustice* 
and  even  of  absurdity,  was  reached,  from  which  there  was  no 
fescue  but  by  the  intecventMNi  of  the  Legislature. 

Losing  sight  of  the  original  rule  that,  in  order  for  an  altera- 
tion  in  the  estate  to  effiect  a  revocation  of  the  devise,  it  must  be 
a  material  alteration,  it  was  held  that,  a  devise  coukl  not  take 
effect  unless  the  interest  of  the  testiitor  as  devised  remained 
identically  the  same  from  the  date  of  the  will  down  to  the 
testator's  death:  See  Lord  H9xdwk:Vit\aSfmrrm^.HmdemMMe. 
90 
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3  Atlc.  798.  From  this  rule  the  conclusion  seemed  irrcsntiblc 
that  if  a  testator  aliened  real'  estate  previously  devised  in  his 
will,  the  devise  was  thereby  revoked,  and  that,  even  though  he 
subskcquently  had  the  land  rcconve>'cd  to  him.  lor,  looking  at 
It  technically,  there  was  an  "  alteration  **  or  '*  new  modelling  '* 
of  the  estate. 

And  it  was  even  more  e\*i<fent  that  thb  land  reconveycd  to 
the  testator  was,  legally  speaking,  an  estate  nemly  acquired 
subsequent  to  the  making  of  the  will,  and  could  not  pass 
under  it. 

So  fiir.  the  o^ly  obvious  fiilsity  was  the  confusion  bct«-ccn 
material  and  immaterial  alterations  in  the  estate ;  but  that  was 
enough.  For  when  the  doctrine  was  pwihed  to  its  limits,  the 
result  was  a  high  degree  of  artificiality,  and,  in  many  instances, 
the  defeat  of  the  IcsUtor's  intention. 

In  the  great  case  of  Cmt  v.  Holfmrd  (3  Ves.  650),  in  1798, 
where  the  matter  was  thoroughly  investigated  and  the  rule 
decbrcd  to  be  firmly  established,  Mr.  Justice  Rooke,  in 
ffelivering  the  opinion  of  the  majority,  remarked :  **  It  is  often 
contrary  to  the  intention  of  the  testator  that  the  will  should  be 
annulkd ;  it  often  bears  hard  upon  individuals  to  enforce  the 
rule  strictly :  but  the  ruk:  is  so :  and  if  it  produces  more  mis- 
chief than  good,  the  Lcgisbturc  in  its  wisdom  may  alter  it ; 
but  m*e  are  bound  as  judges  to  declare  and  abide  by  it.**  And 
Chief  Justice  Eyre,  though  he  considered  himself  bound  to 
recognize  the  authorities,  dissented  vigorously  from  the  exten- 
sion of  the  rule  to  any  new  set  of  fiicts,  saying  that  '*  the 
doctrine  of  revocation  has  been  carried  to  a  very  incon\'enient 
extent,  in  consequence  of  which  many  wills  have  been  cruelly 
disappointed,  and  many  fiimilies  greatly  distressed.** 

And,  in  a  hter  ca.%e.  Vice-Chancellor  Wood  characterized 
the  former  state  of  the  law  as  **  that  law  by  w*hich.  with  a 
species  of  remorseless  logic,  any  person  who  had  once  made 
a  will,  and  afterwards  disposed  of  his  interest  for  any  purposes 
whatever,  even  although  he  might  get  back  the  i<lentical 
estate  which  he  parted  with,  was  held  to  have  revoked  his 
will.  This  mode  of  entirely  defeating  a  testator*8  intention  by 
the  magic  of  a  conveyance  is  a  logical  application  of  the  doc- 
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trine  thnt  a  will  in  an  appointnurnt  of  real  entatc.  Dcing  an 
actual  a|ipotntiiicnt  of  a  specific  thin^r,  and  that  specific  thing 
bcini;  uthcru'isc  dealt  with,  although  immediately  taken  back 
again  into  the  same  hand  which  dealt  it  out.  it  was  considered 
to  ha\-c  been  destroyed  and  gone :  '*  GrmU  v.  Bridgts^  L.  R. 
3  Eq.  347  (1866). 

Bad,  indeed,  must  have  been  the  state  oT  the  law  to  have 
elicited  such  censure;  and  bad,  indeed,  it  was.  On  one  side, 
the  doctrine  of  effectuating  the  testator's  intention  was  pushed 
so  fiir  that  an  instrument  incapable  of  taking  effect  as  a  con- 
veyance of  real  estate  was,  nevertheless,  construed  to  be  a 
revocation  of  the  will,  in  spite  of  the  Statute  of  Frauds : 
Mcntagiu  v.  Jeffmes,  7  Ves.  370 ;  Offc  v.  Uandaff,  2  Bos. 
and  P.  N.  R.  491 ;  £x  parte  Eari  cf  lUkestfr,  7  Ves.  348; 
Skrev€  V.  Pinke,  5  T.  R.  134,  310;  Simfsom  v.  Walker^ 
S  Sim.  I. 

That  such  cases  as  these  should  ha\%  been  linked  with 
cases  of  ademption,  as  by  Rooke,  J.,  in  Cwe  v.  H^&rd^  7  T. 
R.  399  (ct  infra)^  and  by  Lord  Hardwickc  in  Sparrow  v.  Hard'- 
castle,  3  Atk.  798  {et  infra),  marks  the  confusion  which  had 
crept  into  the  law.  In  reality,  revocation  is  always  dependent 
upon  the  testator's  intention,  cither  expressed,  or  neces.$arily 
inferred  from  his*  actions,  as  in  the  case  of  a  subsequent  mar- 
riage and  the  birth  of  issue.  Ademption,  on  the  other  hand, 
is  entirely  independent  of  intention,  and  amounts  simply  to 
this,  that  a  man's  will  cannot  pass  what  he  no  longer  has,  or, 
under  the  artificial  rulings,  what  he  no  longer  has  in  precisely 
the  same  form  in  which  he  devised  it.  The  two  doctrines 
have  nothing  in  common.  Suppose  a  man  devised,  aliened, 
and  took  bock  the  same  estate ;  he  might  mtemel  that  the  de- 
vise should  stand  unrevoked,  but  under  the  old  law  it  was 
void  because  a  wilt  could  not  pass  subsequently  acquired 
property.  And  the  injustice  of  this  conclusion  arose  from  the 
artificiality  of  thisTule  of  bw,  and  not  from  the  fact  that  the 
court  disregarded  the  desires  of  the  testator. 

The  devise  was  void  becaa.w  the  property  had  been  alien- 
ated, no  matter  what  was  the  purpose  of  the  testator  in  to 
alksnating. 
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Any,  the  iili);htcfft,  ahcratioii  in  the  form  of  the  testator's 
tnterc^  in  the  dc\*ijied  property,  was  held  to  work,  what  was 
inaccurately  called  a  re\'ocation  of  the  dense,  or  what  was 
rually  an  ademption.  The  estate  was,  le}*ally  speaking, 
ahcrcd,  or  had  lost  its  identity.  Therefore,  it  could  not  paM 
by  the  deiisc. 

Thus,  a  devise  was  held  revoked  by  a  nxot-ery  to  the  uses 
of  the  devisor,  because  the  estate  was  altered,  thqugh  the 
de\iHor  took  back  the  okl  use:  Disiarv,  Disicr,  3  Le\'.  108; 
DaUfy  V.  Daiie/,  3  Wils.  6:  Arthur  v.  B^Kkcnkam,  FiU.  240; 
Marwpoti  v.  Turmar^  3  P.  Wms.  163. 

Where  a  man  made  «  marriai;e  settk*ment  on  a  i>cnmn 
whom  he  ne\'er  married  or  asked  to  marr>'  him,  this  was  de- 
termined to  be  a  re\'ocation  of  a  prior  will,  akhough  the  con- 
\-eyance  was  for  a  special  purpose,  which  fiuled,  and  he  was  in 
of  the  okl  use :    Lord  UhcMh  v.  RoiU,  Iu|.  Cas.  Abr.  409. 

I^fd  Maasfield,  in  Doc  v.  Pbtts^  1  Doug.  709,  observed : 
**  All  revocations  which  arc  not  agreeable  to  the  intention  of 
the  testator  are  founded  upon  artificial  and  absurd  reasoning. 
The  absurdity  of  Lord  Lincoln's  case  is  shockhig.  However, 
it  is  now  law.*'  This  remark,  though  deserved,  will  be  seen 
to  be  directed  rather  at  the  eflcct  than  at  the  cause.  The  root 
of  tlic  e%'il  was  not  the  disregard  of  the  testator's  intention, 
but  the  carrying  to  the  iwint  of  absunlity,  the  ruk:  that  an 
alteration  in  devised  |)roperty  would  render  the  ckvisc  void. 
And  the  #viir//  of  this  artificiality  was  to  defeat  intentions. 

In  Sparrow  v.  Ihrdeasife,  3  Atk.  798,  Lord  Hardwkke 
said :  **  If  a  man  make  a  will  devising  land,  and  after  execute 
a  feoffment  to  his  own  use.  it  is  a  revocation  of  the  will,  notwith- 
standing it  is  in  point  of  hw  the  old  use.  So,  likewise,  a  feofF* 
.  mcnt  without  liver>\  a  bargain  and  sale  not  enrolled,  or  any 
other  imperfect  conveyance  will  be  a  revocation,  because  the 
estate  is  gone,  and  the  will  has  lost  the  subject  of  its  operation." 

In  the  kauiing  case  of  Cnv  v.  Ho^crd{jT,  R.  399;  3  Vcs. 
650),  it  was  settled  that  where  a  testator,  afler  the  u*ill,  con- 
veyed the  estate  to  trustees,  in  trust  for  himself  in  fee  till 
marriage,  and  for  de&uh  of  issue,  to  the  use  of  himself  in  fee, 
and  then  married  and  died  without  issue,  the  conveyance  was 
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held  a  revocation  of  a  dcviiie  in  fcc  to  take  cflect  only  in  < 
Kc  had  no  issue.  The  conveyance,  in  this  case,  it  will  be 
observed,  **  so  Cur  from  being  inconsistent  with  the  will, 
respects  nothini;  but  what  is  expressly  reserved  out  of  the 
will.*'  Rooke,  J.,  sakl :  '*  There  is  a  rcvocatkni  which  does 
not  depend  upon  the  intention  of  the  testator ;  as  where  be 
takes  back  the  \'ery  same  estate.  The  consequence  of  bw  is. 
that  the  will  is  revoked,  whether  he  intended  to  revoke  it  or 
not  There  are  other  cases  where,  intending  to  revoke,  a 
man  has  made  use  of  a  mode  of  conveyance,  which  is  never 
completed.  As  where  a  man  grants  a  reverskm  upon  an  estate 
lor  life  which  he  has  devised,  and  the  temnt  never  attoma. 
So  in  the  case  of  a  bargain  and  sale  without  enrollment  But 
the  revocation  applicable  to  thb  case  is,  where  the  testator 
alters  his  legal  intecest  without  any  Intention  to  revoke  the 
will.  As  to  that,  if  the  whole  fee  b  conveyed,  it  annub 
entirely  the  effect  of  the  will,  unless  the  testator  republisliea 
it :"  See  abo  GoodtUit  v.  OiuHgt,  7  T.  R.  399  (1797). 

In  short  the  doctrine  of  these  cases  was  "  that  by  a  convey- 
ance of  the  estate  devised  the  will  was  revoked,  because  the 
estate  was  altered,  though  the  testiitor  took  back  the  same 
estate,  and  by  the  same  instrument  or  by  a  decbntkm  of 
uses,  and  though  he  did  not  intend  to  revoke.  It  was  revoked 
upon  technical  grounds,  because  the  estate  had  been  altered  :** 
Wal^m  v.  WoUm,  7  Johns.  Ch.  375. 

A  parting  with  anything  less  than  the  testator's  entire 
interest  would  work  a  revocation  of  the  devise  /rv  iMlb  only. 

Thus,  if  a  devise  was  made,  and  subsequently  the  testator 
leased  the  bnd  for  any  term  less  than  the  whole  estate 
devised,  there  was  a  revocation  only  /rv  UmU;  the  bnd 
passed  to  the  devisee,  subject  to  the  term,  and  to  the  devisee 
the  rent  would  be  paid :  Ctardtur  v.  SMdM^  Vaughan.  359; 
iMmb  v.  /krivr.  3  Vem.  495 ;  CMr  v.  Btdi^k.  Cto,  Jac.  49. 

A  devise  was  held  revoked  by  an  exchange  of  the  biid» 
ahhougb  alter  the  testator's  death  It  was  dhceveied  that  tMe 
had  never  been  perfected  in  the  other  party  to  the  exchange^ 
and  the  bnd  was,  in  consequence,  lestoied  to  the  hdr: 
AttcmtjhCemrmiy.  yfgws,  8  Vcs.  356. 
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It  was  uniformly  held  that  a  valid  agreement  to  sell  and 
convey  lands  revoked  a  previous  devise  as  well  as  an  actual 
conveyance :  CtfUr  v.  Laytr^  2  P.  VVms.  623 ;  Rider  v.  IVt^^, 
Ibid.  333;  Majter  v.  Gawiand,  Dick.  563';  Kndlys  v.  AU^ck^ 
5  Ves.  648;  Vmmer  \.J<frty,  16  Ves.  519. 

There  were  certain  exceptions  to  the  ri{^  of  the  common 
bw  nik.  In  Cmft  v.  Hcifard,  Rooke,  J.,  said :  '*  Fuccncrs 
and  tenants  in  common,  being  seized  only  of  an  undivided 
portion  in  the  whole,  would  retain  the  same  estate  and  interest 
after  partition;  and  if  it  is  done  by  deed  and  fine,  instead  of 
by  writ,  the  court  has  so  far  indulged  them  as  to  say  the  prior 
devise  is  not  revoked  :'*  Risiej  v.  BaUimgUus,  Sir  T.  Raym.  340 ; 
Kncifyt  V.  Alceek,  5  Ves.  648,  655. 

In  certain  instances  equity  intervened,  as  where,  having  the 
complete  legiil  and  beneficial  esUte  at  the  date  of  the  will,  the 
testator  divested  himself  of  the  legal  estate,  but  remained 
owner  of  the  equitable  interest,  as  in  the  case  of  a  mortgage 
or  a  conveyance  for  payment  of  debts,  by  which  a  devise  was 
not  revoked  in  equity,  though  after  the  debts  were  paid  the 
devisor  took  a  conveyance  to  him  and  his  heirs :  Harmood  v. 
Ogiaitdcr,  6  Ves.  199  (1801). 

A  mortgage  in  fee  after  a  devise  was  held  a  revocation  /rv 
initio  only,  or  ^m  md  the  special  purpose :  Tmckir  v.  Tkursiam^ 
17  Ves.  161  (1810):  Brydges  v.  Duckeu  cf  Ckamdts,  2  Ves. 
Jr.  417;  Prrh'Mt  v.  IVMer,  i  Vcm.  97;  Ifaff  v.  Demtik, 
1  Vera.  329;  7WM//r  v.  Ckaftdas,  3  Ves.  685 ;  Onfev.  Hd- 
fprd.  3  Ves.  650.  It  was  held  that  the  devisee  should  be 
admitted  to  the  redemption,  "for  the  intent  of  the  mortgagor, 
making  the  mortgage,  could  be  no  other  than  only  to  serve 
his  special  purpose  of  borrowing  money  to  supply  his  present 
oocasicms :  *'  HaO  v.  Deitck  {supra). 

The  statute  of  1  Vict  Cap.  26,  i  19,  €i  jyy.,  enacts  that  no 
wills  made  on  or  after  January  1,  1838,  "shall  be  revoked  by 
any  presumption  of  an  intention  on  the  ground  of  an  altera* 
tion  in  circumstances;"  and  that  no  conveyance  of  real  estate 
made  after  the  execution  of  a  will,  or  other  act  in  relatkxi  to 
such  estate,  shall  prevent  the  operation  of  the  will  upon  such 
portion  of  the  estate  as  the  testator  may  have  power  to  dis- 
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pci9c  of  at  his  death.  Thus,  after  two  and  a  half  centuries* 
the  qtt^rc  of  Brooke,  in  his  AMdgmefii  (tit.  Devise,  pL  8), 
where  he  suggests  that  "an  alienation  and  taking  back  ought 
not  to  defeat  a  will  made  before,  because  it  is  no  will  till 
death,**  became  the  established  law  of  England.  (See  opinioii 
of  Rooke.  J.,  in  Cane  v.  Ho^prd.) 

Turning  to  the  American  cases,  we  find  that  the>'  may  be 
divided  into  two  general  classes:  (i)  Decisions  based  upon 
State  statutes,  and  (3)  Decisions  made  in  States  prior  to  the 
passage  of  any  statutes,  or  in  States  where,  down  to  the 
present  time,  no  statute  has  been  enacted. 

This  second  class,  is  based,  in  the  main,  directly  upon  the 
English  common  law  doctrines,  and  presents  some  interesting 
de\'clopments  and  deductions  therefrom. 

Any  detailed  catalogue  of  the  various'  State  enactment* 
would  be  misplaced  here. 

It  is  sufficient  to  say  that,  in  the  main,  where  such  statute* 
exist  they  are  substantially  similar  to  the  English  statute,  and 
provide  that  **  no  conveyance  or  alteration  of  estate  which 
does  not  wholly  divest  the  testator  of  all  mterest  in  the  prop- 
erty mentioned  In  the  will,  shall  prevent  the  operation  of  the 
instrument  with  respect  to  that  which  the  testator  may  have 
povier  to  dispose  of  at  the  time  of  his  death :  **  Bewick  «« 
iriiis,  I  67. 

Such  statutes  are  in  force  in  California,  Dakota,  Indiana, 
Kansas,  Kentucky,  Maryland,  New  York,  North  Carolina, 
Ohio,  Virginia,  Pennsylvania,  South  Carolina  and  some  other 
Sutes:  Stinsctes  Amcr.  Si.  law  (Jan.  1,  1886),  |  2810; 
Code  Mar>'land,  Art.  93,  |  309 ;  Penna.,  Act  Apr.  8,  1833, 
i  10;  South  Carolina,  Act  1858,  12  Stat.  700;  New  York, 
2  R.  S  57. 1  5-64, 1  42-48. 

In  Alabama  and  Indiana  the  statutes  provide  expressly  that 
the  conveyance  of  prsvk>usly  devised  property  and  taking  back 
a  new  estate  therein,  will  not  eflect  a  revocation  unless  the  will 
or  convcs^ance  show  an  intention  on  the  testator's  part  so  to 
do:  Ala.  Code,  |  2289;  fnd.  Rev.  StaL,  |  2565.  So,  in 
Louisiana,  where  it  is  clearly  proved  that  the  testator  did  not 
intend  to  revoke :  BUUUmw/t  Saeeemom^  9  So.  496. 
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llut,  under  the  lUtiitca  of  mosl  of  the  above 
SlatcH,  where,  in  mich  a  conveyance,  the  mtcnlioQ  to  revoke  if 
ex|iraeicd,  or  where  the  provtskmn  of  the  conveyance  are 
tiitally  incimnifitcnt  wHh  the  dcvifle,  a  revocation  will  be 
im|ilicil :  iU^tfk  mt  ll-Tifs^  |  67 ;  Simmies  Amitr.  SM.  U 
I  28 10  A. 

Such  nUtutes  as  theie,  introducing  the  element  of  otfraAMi, 
really  do  nothini;  more  or  less  than  constitute  a  new  mstbod 
of  re%'okinf;  a  will,  or  part  thereof. 

In  Kentucky,  by  statute,  where  the  devisee  is  also  the  heir  of 
the  testator,  the  mere  sale  of  fauid  devised  will  not  raise  a  pre- 
sumption of  revocation.  It  must  be  shown  that  the  tcststor 
so  intended:  Gen.SutKy^  Art.5,1 1 ;  Hasrhimtdy.  WfkOtr, 

«2Ky.  409(1884). 

In  Abbama.  it  b  provided  by  statute,  that  a  subsequent  sale 
and  conveyance  of  the  bnds  devised  does  not  opente  a  revo- 
cation of  the  devise  when  any  part  of  the  purehase  money 
remains  unpaid  at  the  death  of  the  testator,  unless  the  inten- 
tion that  it  shall  so  operate  clearly  appears  by  some  instrument 
hi  writing :  Code,  i  3387 ;  SUmgkter  v.  SUvems^  81  AU.  418 
<|886). 

The  question  is  also  affected  by  another  set  of  statutory  con- 
sideratians. 

In  all  the  Sutes  "Wills  Acts**  are  in  force,  in  which  are 
enumerated  the  various  legal  methods  by  which  the  will  may 
be  ro'oked.  In  some  instances,  revocations  by  implication 
are  sa\'cd  by  express  provision  (r.^.,  Mass.  Stats.  1883,  p.  74S. 
i  8;  N.  Hamp.  Gen.  Laws,  Cap.  195,  i  14);  hi  others,  no 
reference  is  made  to  such  cases,  and  the  statutes  dechre  that 
no  will  or  pnrt^  thereof  can  be  revoked  saw  in  some  one  of 
the  ways  named  in  an  almost  literal  transcript  of  the  statute 
of  39  Car.  II. 

Consequently,  wc  find  numerous  (fecisions,  where  certain 
dealings  with  iirevlously  devised  iNtipcrty,  by  the  testator,  are 
htfkl  not  to  constitute  revocations  of  the  devise,  because  no 
such  metliod  of  revocation  is  contempUtcd  by  the  local  slat* 
ute :  IfMSrij V.  HMrij,  48  Md.  533;  />wArv.  IKUtfr,  16  S- 
Car.  .|0s  ^^ssnrwwwv*  C4sMri«66  mo.  579*  When  we  reflect 
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that  the  term  rtvccatwH  is  a  misnomer  in  such  cases,  these  de- 
cisions, thoui;h  correct  in  their  conclusions,  seem  a  trifie 
flimsy  in  their  reasiinint;. 

Of  course,  no  court  has  (rone  to  the  length  of  holding;  that 
when  a  testator  has  sold  and  conve}^^!  property,  and  has  no 
interest  in  it  at  his  death,  the  will  is  not  thereby  "revoked" 
so  iar  as  that  pro|M:rty  is  concerned,  even  though  no  such 
method  of  **  revocation  **  be  contemplated  by  the  statute.  But 
the  courts  have  been  driven  to  far-fetched  reasoning  in  their 
dcHirc  to  render  common-sense  decisions,  and  not  a  little  con- 
fusion has  arisen,  through  the  persistent  and  unreflecting  em- 
plo>'ment  of  the  term  revocation.  See  Adams  v.  Wimnc^  7 
^^^^  97  (N.  Y.):  /»  re  DoiiuVs  Estate,  58  How.  Pr.  107 
<N.  Y.).  In  CosseHS  \\  Jamison^  12  Mo.  Ap.  453 — the  court, 
referring  to  the  local  statute,  said:  "The  Legislature,  in 
speaking  of  a  re\'ocation,  must  liave  intended  to  use  the  word 
in  the  sense  in  which  it  was  used  in  the  Knglish  statute,  and 
did  not  mean  to  include  the  case  of  ademption,  by  parting 
during  the  lifetime  of  the  testator,  with  the  land  de\'ised,  nor 
to  change  the  rule  a|»plicable  to  a  devise  of  lands,  that,  where 
the  testator  .sells  the  land  devised,  that  pro\-ision  of  his  will 
becomes  at  once  inoperative.** 

Aside  from  statute,  the  Knglish  common  law  rules  ha\'e 
generally  been  adopted  in  America.  The  leading  case  b 
Waiton  V.  WaltoH,  7  Johns.  Ch.  258  (1823).  where  it  u-as 
held  that  a  devise  of  land,  once  revoked,  expressly  or  by 
implication,  cannot  be  restored  u-ithout  a  republication  of  the 
will.  If  a  testator  convxys  the  estate  demised,  though  be 
takes  it  back  again  by  the  sanK*  instrument,  or  otherwise,  it  is 
a  revocation  at  law  and  in  equity,  ewn  though  he  did  not 
Intend  to  revoke  his  will. 

This  may,  perhaps,  be  regarded  as  authoritative  in  such 
States  as  luve  not  statutor>'  provisioas  regukiting  the  matter. 
Sec  BrvwH  v.  Brawn,  16  Barb.  569  (1852). 

Where  a  testator  sells  tk:vi}<ed  property,  and  then  makes  a 
contract  with  the  purduiser  for  the  reconveyance  f^ 
crty.  and  dies  before  this  contract  is  |K*rfomK*d, 
scssed  of  nu  intca'^tt  which  can  fiass  by  his  will 
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capable  of  operating  upon  subsequently  acquired  property: 
Lanmngs.  Colc^  t  Halst  Qi.  103  (1847). 

Cpmtmcts  i9  Stii  and  C^mfcy, 

At  a  very  early  date  it  was  decided,  in  New  Jersey,  that 
whatever  might  be  the  rule  in  equity,  an  agfvcment  by  a 
testator,  after  the  execution  of  his  will,  to  sell  lands  therein 
de\*i.Hed,  was  not  a  revocation  at  bw,  the  court  saying:  *'An 
intention  to  sell  does  not  revoke  a  will  by  which  the  property 
is  devised.**  HaU\.  Bray,  Coxe,  212  (1794). 

But,  in  New  York,  in  the  teading  case  of  IVaUt^m  v.  IValiM, 
7  Johns.  Ch.  258.  it  was  held  that,  in  equity,  such  a  contract 
was  a  revocation  of  the  devise ;  and  this  even  though  the 
contract  had  been  rescinded  by  the  mutual  consent  of  the 
parties,  so  that  the  testator  was  restored  to  his  former  estate 
and  died  seised  thereof.  In  a  later  case  it  was  said,  mcfre 
accurately,  that  the  will  remained  in  force  as  to  the  k.'gal 
estite,  which  |Ktssed  to  the  ck.*vlsce,  who  became  a  trustee  for 
tlie  purchaser  and  would  be  compelkxl  to  convey:  Gaiaes  v. 
Wimhrof,  2  Kdw.  Qi.  571  (1835). 

These  principk»  arc  reaffirmed  in  the  case  of  Damok^^  v. 
Lea,  I  Swan.  119  (Tenn.  1851).  which  may  be  taken  as 
expressing  the  American  kiw  in  all  States  where  the  matter  is 
not  regulated  by  statute. 

And  in  many  of  the  States,  including  Arkansas,  California, 
Kansas,  Missouri,  Nevada,  New  York,  Ohio,  Oregon,  Wa.sh* 
ington,  and  some  others,  the  statutes  expressly  provide  that 
**an  agreement  to  convey  property  pre\'iously  devised  docs 
not  revoke  the  gift,  but  that  the  property  shall  pass  to  the 
dexHsees,  subject  to  such  remedies  for  enforcement  of  spedfic 
pcrfomuince  as  might  have  been  kiw  against  the  heirs  or  next 
of  kin  :*'  Bcaek  on  WUU,  \  57 ;  SiuumCs  Am.  Siai.  Z.,  i  381a 

i\fiiiii0a. 

The  EnglLsh  doctrine  as  to  partitions  lias  been  followed  in 
America.  In  Dnjfett  Ltssec  v.  HartoH,  4  Harr.  390  (Del. 
■843),  it  was  held  tliat  a  will  of  kinds  held  in  common,  is  not 
revoked  by  proceedings  for  |Mrtitiim  uiuksr  which  the  testator 
acccpU  and  becomes  scixcd  of  the  whole  in  scvefalty.     But 
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tuch  devise  does  not  pass  the  after-acquired  portioa  of  the 
lands,  even  though  it  be  expressed  to  be  of  **niy  part**  oT 
the  lands :    Sem^e  v.  Thompson^  15  S.  Car.  357  (1880). 

In  Dmffei  v.  Burttn^  the  court  examined  into  the  subject, 
saying:  "The  case  of  partition  seems  to  be  an  excepted  case, 
even  where,  to  cflect  the  partition  a  conveyance  is  necessary. 
•  .  .  The  reason  of  this  seems  to  be  that  the  object  of  the 
conveyance  is  really  not  to  pass  title,  but  to  eflect  a  severance 
of  the  manner  of  holding,  and  the  estate  to  which  the  will 
applies  beii^  liable  to  this  change  without  enhrgement  or  re- 
striction, the  will  is  leasonably  to  be  regarded  as  applying  to  it 
in  its  severed  form  of  holding  as  well  as  when  it  was  held  in 
common. 

Mortj^^ge  tf  Divisid  Land. 

In  Af<Ttgg0rt  v.  Tkmmfs^n,  14  hu  149.  it  was  held  that 
mortgages  arc  only  a  revocation  in  equity,  /rv  iani0  or  f»#  md 
their  special  purpose.  Though  in  form  purporting  to  be  con- 
veyances of  the  estate,  yet  in  equity  always,  and  now  at  law» 
they  are  regarded  but  as  securities  for  debts.  They  aie  not 
to  be  viewed  as  alterations  or  changes  of  the  estate,  but  are 
merely  revocations  /r»  tmmU^  or  ademptions,  rather  than  revo- 
cations of  the  will. 

Any  interest  or  right  of  redemption,  or  other  right  remain- 
if^  in  the  testator  at  hb  death  would  fidi  within  the  opcratiofi 
of  the  devise:  SArMr  v. /fmtfllrar.js  Ah.  555.  The  foct  that 
the  mortgage  was  made  to  the  devisor,  even  under  the  hfSa^ 
that  the  will  was  invalid,  and  with  the  intention  that  it  shoukl 
be  substituted  for  the  will,  would  make  no  diflerence :  McT^g^ 
gturi  V.  ThotttptOH  /  StuUs  v.  ffiP§ui0M» 

Sale  €f  Iktfised  Ltmd  with  Pknkau  Mamej-Marigmgi. 

If  a  testator  sells  bnd  previously  devised,  and  takes  back  ** 
mortgage  for  all  or  part  of  the  purchase  money,  the  devise  *^ 
nevertheless  adeemed.  The  mortgage  will  pasa  under  tl*^ 
residuafy  clause.  The  mortgage  passes  no  title,  but  sifi>P^3^ 
creates  a  lien  upon  the  property  for  security  of  a  part  of  t^*^ 
purchase  money :  A^lmmt  v.  Wimu,  f  PSaige,  97 ;  Ber^  ^* 
McGiifis,  9  Barb.  35;    BfPwm  v.  Brpwm.  16  Barb.   5^9  ^. 
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AfcMmmghioii  v.  McNaugktoH,  34  N.  Y.  30l ;  Emery  v.  Umm 
Sw/r,  79  Mc  334(1887). 

Ofmrrsiom  tf  Real  Estate  into  Persomalty, 

0(  course,  whenci'cr  real  estate  devised,  is  sold,  this  amounti 
to  an  ademption ;  the  devisee  has  no  claim  to  the  proceeds: 
fire/t  V.  MeGUHs,  9  liarb.  35  ;  Vamlemark  v.  Vandeatark,  26 
E-irb.  416. 

A  change  from  personalty  into  real  estate  will  revoke  a 
bequest,  as  where  a  testator  forecloses  a  mortgage  disposed  of 
by  hu  will,  and  buys  in  the  land  :  Bailard  v.  Carter^  5  Pick. 
1 12  (1827) ;  Bimgkam  v.  Wiaekester,  1  Mete.  390  (1840). 

Sate  in  Fee  Reserving  Rent, 

A  grant  in  lee  of  previously  devised  property,  renders  the 
de\*ise  inoperative,  although  a  rent  be  reserved,  with  a  clause 
of  re-entry :  Herringtmi  v.  Bndd^  5  Denio,  321. 

So.  in  Pennsylvania,  where,  upon  such  a  grant,  a  ground 
rent  In  fee  was  reserved,  it  was  held  that  the  conveyance  was 
an  entire  transfer  and  disposal  of  the  estate,  and  a  substitution 
of  an  incorporeal  hereditament  issuing  out  of  the  ground,  which 
preserved  to  the  grantor  no  residuaiy  estate  in  the  land,  so 
that  there  was. nothing  left  for  the  devise  to  operate  upon: 
Skerrctt  v.  Bnrd,  1  Whart.  24$. 

CoMveyanees  in  Tmst  fcr  Special  Purposes, 

In  general,  a  conveyance  to  trustees  for  some  particular  pur- 
pose. Kuch  as  the  payment  of  debts,  and  then  to  reconvey  to 
the  grantor,  or  his  heirs,  resembles  a  mortgage,  in  that  it  is 
held  to  render  void  a  previous  devise  of  the  lands,  only  qnoai 
the  !«pecial  purpose :  IMngUon  v.  IMngston,  3  Johns.  Ch.  148 ; 
Jones  V.  Hartley^  2  Whart.  103 ;  Hnghes  v.  Hughes^  2  Munf. 
209.  So,  where  the  deed  of  trust  was  to  the  executors,  the 
residue  to  go  to  the  devisee,  it  was  held  to  be  only  an  ademp- 
tion pro  tanio:  Minnse  v.  Cox^  5  Johns.  Ch.  441. 

CK  course,  if  the  purpose  of  the  trust  exhausts  the  entire 
est;ite,  tlie  devise  is  deprived  of  all  effect,  just  as  by  an  abso- 
lute conveyance :  Oingany.Afiiektree,  31  W,  2$;  CoUnp  ^. 
Smith,  15  S.  K.584(Va.). 
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Imcfcraiive  Cam»eyaHCfS. 

In  the  old  case  of  Walton  v.  Waitom,  7  Johns.  Ch.  269.  it 
was  held  that  a  conveyance  totally  inopefative  for  want  of 
completion  or  Incapacity  of  the  grantee,  may  amount  to  a  revo- 
cation if  it  shows  the  intention  of  the  testator  to  revoke  his  wilL 

As  remarked  above,  this  theory  has  no  connection  with  the  • 
doctrine  of  ademption.    There  is  not  a  dcfcat  of  the  devise  be- 
cause of  subsequent  denting  with  the  devised  property.   There 
is  simply  an  additional  method  of  revoking  a  will  besides  those 
s|)ecificd  in  the  statute. 

Ami  this  a|)|H.*ars  ck:arly  in  a  recent  cise,  where  it  Lh  held 
that  a  conveyance  executecl  by  one  who  is  mentally  incapaci- 
tated, or  unduly  influenced,  is  inellectual  as  a  rcvocati«>n.  since 
there  must  be  amtHtts  ra*acamii:  Grakam  v.  Bttrth^  47  Minn. 
171  (1891). 

In  Louisiana  there  is  an  express  statutory  provision  that  a 
subsequent  conve>'ancc  will  operate  a  revocation,  although  the 
sale  or  donation  be  null  and  void,  and  the  thing  has  returned 
to  the  possession  of  the  testator :  La.  Civ.  Code,  f  1696. 

Conveyanit  t9  the  Dnnsee, 

A  conves^ance  of  land  is  a  revocation  of  the  devise,  e\'en 
though  the  devisee  and  grantee  are  the  same  person,  for  he 
li-ill  take  by  the  deed  and  not  by  the  will:  Arthur  v.  Arthur ^ 
10  Barb.  9 ;  Rase  v.  R&u,  7  Barb.  174 ;  Marshall  v.  Rtitch^  3 
Del.  Ch.  239.  This  has  been  held  to  be  so,  even  though  the 
deed  was  cancelled  in  the  lifetime  of  the  testator:  Keam*s 
Will,  9  Dana.  35  (Ky.).  See  eamtra,  Woolay  v.  IVoolay.  48 
Ind.  533. 

But  con\xyance  to  a  devisee,  of  other  lands  than  those  de- 
vised has  never  been  held  to  be  an  implied  fwocaiion  of  the 
devise :   Marshall  v.  Riuch  {smfra) ;  Artfmr  v.  Artkwr  (iar/m). 

Imcrtase  in  Value  of  Property, 

The  great  increase  in  the  value  of  devised  property  by  the 
erection  of  buildings  thereon,  is  not  a  revocation  of  the  de- 
vise, although  the  devise  was  made  in  satisfiiction  of  a  debt : 
Hmvens  v.  Hanems,  1  Sand.  Ch.  324  (N.  Y.).  See  also  XV^^am 
v.  SmuR^  1 1  S.  &  R.  141.         Samuel  Dreber  Matiack. 
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STATEMBirr  OP  THE  CaSE. 

Plaintiflr  recovered  judgment  for  f  5000  against  the  snd 
company  and  the  city  of  St  Louif  for  injuries  received  on 
account  of  alleged  negligence  of  defendants  in  obstructing  the 
street  in  the  city  of  St.  Louis,  by  depositing  thereon  a  lot  of 
iron  pilUrs  by  said  company  with  which  his  wagon  collided, 
in  consequence  whereof  he  lost  his  leg.  The  petition  charged 
negligence  of  said  company  in  pladng  the  iron  on  the  street, 
and  of  the  defendant  city  of  St.  Louis  in  permitting  it  to 
remain  thereon.  The  answer  was  a  general  denial  and  a  pka 
of  contributory  negligence. 

Decision. 
The  Supreme  Court,  MacFarlane.  J.,  delivering  the  opinion 
said:  There  can  be  no  doubt  that  the  manufacturing  com- 
pany had  the  right  to  make  reasonable  use  of  these  streets 
for  the  deposit  of  their  manufactured  goods,  for  the  purpose 
of  loading  and  unloading  them,  though  not  directly  authoriaed 
by  an  ordinance  of  the  dty.  But  it  had  no  right  to  make  a 
permanent  use  of  the  streets  for  storing  its  property,  or  to 
make  such  temporary  use  as  would  unreasonably  interfere 
with  travel.  The  reasonableness  of  the  use  should  be. 
measured  by  the  character  of  the  articles  to  be  handled.    It 

iUcpoftsd  is  t7  Ai  W.  Hsp.  61S. 
79« 
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appeared  from  the  evidence  that  some  of  the  iron  pillars, 
which  is  the  obstruction  in  question,  had  been  on  the  streets 
•for  a  number  of  days,  and  it  was  a  proper  question  for  the  jury 
'.to  say  whether  they  were  allowed  to  remain  an  unreasonable 
length  of  time.  We  think  that  defendants  could  fiurly  have 
<becn  charged  with  negligence  under  the  evidence. 

OnSTRUCTIOK  TO   HlOHWAtY  FOR   BUSINESS   PURPOS^KS. 

The  question  passed  upon  in  the  above  case  is  of  no  little 
interest  and  importance.  It  arose  by  reason  of  the  duty  of 
-**  muntctpal  corporations  to  keep  their  streets  and  highways  in 
«  proper  state  of  repair,  and  free  from  obstructions,  so  that 
they  will  "be  reasonably  sale  for  travel ;  and  if,  having  notice 
of  such  defects  or  obstructions,  they  neglect  to  repair  or 
remove  them,  they  will  be  liable  for  all  injuries :  provided  that 
he  who  receK'cd  the  injury  was  himself  at  the  time,  in  the 
•exercise  of  due  care.** 

To  this  strict  rule,  there  is  a  well-recogniied  qualification, 
which  is  declared  by  Judge  Dillon  in  this  hiiiguage :  *'  But  it 
is  not  every  obstruction,  irrespective  of  its  character  or  purpose, 
,  that  is  illegal,  even  though  not  sanctioned  by  any  express 
legishitive  or  municipal  authority.  On  the  contrary,  the  right 
of  the  public  to  the  free  and  unobstructed  use  of  a  street  or 
way  is  subject  to  reasonable  and  necessary  limitations  and 
restrictions.  The  carriage  and  delivery  of  fuel,  grain,  goods, 
etc.,  are  legitimate  uses  of  a  street,  and  may  result  in  a  tempo- 
rary obstruction  of  the  right  of  public  travel.  Tcmporar)* 
obstructions  of  this  kind  are  not  invasions  of  the  public  ease- 
ment, but  simply  incident  to  or  limitations  of  it.  They  can  be 
justified  when,  and  only  so  long  as  they  are  reasonable  and 
necessary.  There  need  be  no  absolute  necessity.  It  suflkes 
that  the  necenity  be  a  reasonable  one :  **  DSUmt  Mtmk.  C^rp^ 
I  7SO. 

At  the  common  bw,  the  obstruction  of  the  highway  by  the 
use  of  It  for  business  purposes,  for  a  long  and  unreasonable 
time,  was  indictable  as  a  nuisance.  The  earliest  case,  proba* 
Uy,  that  decided  thb  was  that  of  Tki  King  v.  RuMiett^  6  East. 
437.    The  defendant  was  charged  with  permitting  has  wagons 


to  !«t.inil  in  tlic  ntrcct  before  hisi  warchouw  for  Acvcral  hourxat 
a  time  both  day  and  nii;ht,  whereby  the  Uit^'n  subjects  were^ 
durini;  that  time,  much  im|)edcd  and  obstructed.  The  court 
said  that  the  defendant  could  not  legally  airry  on  any  part  of 
his  business  in  the  public  street,  to  the  annoyance  of  the 
public ;  that  the  primary  object  of  the  street  was  for  the  free 
p.-iftMa;;c  of  the  public,  and  anything  which  impeded  that  free 
|»r.sHa(;c.  without  necessity,  was  a  nuisance  ;  that  if  the  nature 
of  tile  delcn«laiit*s  business  were  such  as  to  require  the  loading 
ami  unl«i!idin^  of  mi  many  more  wa(;oiiH  thiin  could  con« 
vcniontly  be  containeil  within  his  own  iKivate  prcmwcs,  he 
must  eitiRT  enlarge  his  iiremises  or  nrmovc  his  business  to 
some  more  con\*enicnt  s|iot :  Sec  also  AVjt  v.  John's,  3  Camp- 
bell. 230(1812). 

A  rcisoniiblo  necessity  justifies  the  use  of  the  street  for  a 
reasonable  time.  In  18 14,  ten  years  after  the  above  case  wai 
dcdded,  the  question  as  to  what  use  of  the  public  streets  is 
indictable  as  a  nuisance,  arose  in  Pennsylvania  in  the  case 
of  Catntfto/twta/fA  v.  Passman,  1  S.  &  R.  217.  Tilgbman,  C.  Jn 
said:  It  is  true  that  necessity  justifies  actions  which  would 
otherwise  be  nuisances.  It  b  true  also  that  tliis  necessity 
need  not  be  absolute,  it  is  enou$;h  if  it  be  reasonable.  Na 
man  has  a  right  to  throw  wood  or  stones  into  the  street  at  his 
pleasure.  But  masmuch  as  fuel  is  necessary,  a  man  may 
throw  wood  into  the  street  for  the  purpose  of  having  it  carried 
to  his  house,  and  it  may  lie  there  a  reasonable  time.  So, 
because  building  is  necessary,  stones,  bricks,  lime,  sand  and 
other  materials  may  be  placed  in  the  street,  provided  it  be 
done  in  the  nmst  convenient  manner.  On  the  same  principle, 
a  merchant  may  hive  his  goods  placed  in  the  street,  for  the 
purpose  of  removing  them  to  bis  store  in  a  reasonable  time. 
But  he  has  no  right  to  keep  them  in  the  street  for  the  purpose 
of  selling  them  there,  because  there  is  no  necessity  for  it  I 
can  easily  perceive  that  it  is  for  the  oonventence  and  the 
interest  of  an  auctioneer  to  place  his  goods  in  the  street, 
because  it  saves  the  expenae  of  storage.  But  I  see  no  more 
necessity  in  his  case  than  that  of  a  private  merchant.  It  is 
equally  in  the  power  of  the  auctioneer  and  the  inerchant  to 
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procure  warehouses  and  places  of  deposit  in  proportion  to  the 
extent  of  their  business. 

The  oonsiideration  that  the  property  or  persons  causing  the 
obstruction  in  not  under  the  direct  control  of  the  defendant 
or  that  the  business  is  a  lawful  one,  does  not  excuse  him. 
So  in  ^x  V.  CariiU,  6  Carr  &  P^yne.  636,  Baron  Pvk  said: 
**If  a  party,  having  a  house  in  the  street,  exhibit  efligies  at 
his  windows,  and  thereby  attract  a  crowd  to  look  at  them, 
which  causes  the  footvray  to  be  obstructed  so  that  the  public 
cannot  pass  as  they  ought  to  do,  thb  is  an  indictable  nuisance. 
This  decision  was  followed  by  the  Supreme  Court  of  New 
York  in  the  case  of  Tkf  PtopU  v.  CunmmffMm^  1  Denio,  524 
(1845).  The  defendants  owned  a  brewery,  from  which 
extended  a  pipe  about  two  feet  over  the  curbstone,  through 
which  the  swill  was  emptied  into  the  carts  and  wagons  of 
their  customers  The  number  of  teams  collected  there  was 
so  great  that  the  street  was  frequently  blocked  from  morning 
to  night,  so  that  others  were  prevented  from  passing.  The 
court  held  it  to  be  a  nuisance  and  said:  *'The  feet  that  the 
dcfendants's  business  was  a  lawful  one  does  not  afford  them 
a  justification  in  annoying  the  public  in  transacting  it.  The 
defendants  take  possession  of  one  side  of  a  public  street  from 
which  to  supply  their  customers  u-ith  an  article  furnished  from 
their  distillery.  By  that  act  they  invite  those  who  deal  with 
them  to  come  to  that  place  to  receive  it  with  such  vehicles  as 
they  used;  and  the  effect  is  to  obstruct  the  street  in  the  man- 
ner complained  of.  This  effect  was,  it  seems  to  me,  the  prob- 
able consequence  of  the  defendants's  acts.  They  furnished 
the  occasion  and  gave  out  the  invitation,  and  no  obstructUMi 
of  this  kind  would  have  taken  place  or  would  be  likely  to  take 
place  in  that  street,  if  the  occasion  of  the  assembling  of  such 
persons  for  the  object  mentioned  was  removed. 

Building  materials  placed  before  a  building  in  course  of 
erection  is  a  legitimate  use  of  the  highway;  provided  a  free 
and  easy  passage  for  all  business  and  travelling  purposes  is  h^ 

In  Palmer  v.  SUvertham^  32  IVi.  65,  the  plaintiff  f 
that  defendant  was  answerable  for  the  loss  of  his  oi 
had  its  leg  broken  in  running  over  the  building  1 
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that  defendant  had  placed  in  the  hif^hway.  The  court 
affirmed  the  plaintifTs  second  point,  which  was  a  prayer  for 
instruction  that,  if  the  injury  was  occasioned  by  obstructions 
pUccd  in  the  highway  by  the  defendant,  he  would  be  Kabl^ 
H«ith  the  qualification  that  if  the  defendant  was  at  the  time 
pittting  up  a  building,  and  in  doing  so  he  used  a  reasonable, 
part  of  the  highway,  but  no  more  than  was  conveniently 
necessary  to  enable  him  to  complete  the  erection,  and  theic 
was  ample  and  sufficient  room  left  fer  the  passage  of  cattle 
and  persons  travelling,  it  would  be  otlicrwise.  The  necessity  . 
of  the  case  m-as  probably  the  foundation  of  the  rule,  and  b 
the  foundation  of  most  hiws  and  municipal  investigations. 
In  Philadelphta  the  occupation  of  a  street  by  building  mate- 
rials in  regulated  by  an  ordinance  parsed  May  3,  1855,  f  i, 
144 :  **  When  any  person  or  persons  sliall  be  about  to  erect 
or  repair  any  house  or  building  within  the  dty  of  Philadelphia, 
and  shall  be  desirous  to  occupy  a  part  of  the  public  street  or 
road  for  placing  building  materials  thereon,  he  or  they  shall 
make  application  to  the  license  clerk,  stating  the  number  and 
extent  of  such  building,  etc.,  and  thereupon  the  license  clerk 
shall  issue  a  written  or  printed  permit  to  occupy  such  part  of 
any  public  street,  etc.,  not  exceeding  in  extent  the  dimensions 
of  the  front  of  the  premises  about  to  be  built  upon  or  repaired, 
and  eighty  feet  in  additkm  thereto,  and  not  exceeding  nine 
fvct  in  breadth,  for  any  time,  not  exceeding  four  months,  as 
shall  be  deemed  necessary  and  reasonable.  PnvkM^  That  a 
sufficient  pa.ssage  or  cartway  shall  at  all  times  be  left  unen- 
cumbered between  said  building  materials  and  the  opposite 
curbstone  for  the  passage  of  vehicles.  And,  frgMrd^furtk^r, 
Tliat  no  building  materials  be  placed  within  four  feet  of  any 
fire-plug,  pump,  or  flagstime  crossing,  or  within  twelve  incbei 
of  4ny  curbstone.**  Section  2  of  tlie  above  ordinance  pro- 
vides that  the  permit  allows  the  use  of  the  highway  only  for 
the  materials  to  be  used  in  the  said  building.  Section  3  pro- 
vides for  the  erection  of  a  wooden  platform  to  extend  along 
the  front  of  the  building.  Similar  ordinances  exifet  in  moat  of 
our  large  cities. 

In  Massachusetts,  the  placing  or  maintaining  vtooes  or 
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Other  obstructions  in  a  public  highway,  without  lawful 
authority,  is  a  nuisance  at  common  law  and  indictable  as 
such :  Commomwtahk  v.  BiaisdeU,  107  Mass.  334 ;  Comawm" 
weaiik  V.  King,  13  Met.  11$. 

In  the  recent  ca.ie  of  Lober/^  v.  Amhersi  (Wis.),  58  N.  W. 
1048,  it  was  decided  that  the  deposit  of  mortar  boxes,  neces- 
sarily in  use  ift  pla-^tering  a  House,  upon  a  public  highway,  by 
one  having  the  rights  of  an  abutting  owner,  is  not  an  unlawful 
use  of  the  highway  where  it  is  not  unreasonably  prolonged, 
although  they  might  have  been  placed  in  the  owner's  yard. 

In  the  two  cases  of  MaUitry  v.  Griffey,  85  Pa.  375,  and 
PMlcitM.Simmotis,  we  aec  how  injuries  result  .by  horses  taking 
fright  at  obsttructtons  in  the  highway.  In  such  instances  the 
negligence  of  the  plaintiff  in  contributing  to  the  injury  is  a 
matter  of  defence,  and  ordinarily  the  burthen  of  proving  it  is 
on  the  defendant. 

The  doctrine  laid  down  in  the  earlier  cases  that  the  obstruc- 
tion of  the  highvk'ay,  to  be  lawful,  must  result  from  a  necessary 
and  reasonable  use  thereof,  was  somewhat  extended  in  the 
case  of  City  tf  Allegheny  v.  j^mmermetm^  9$  Pa.  293.  Prior 
to  the  election  of  1876.  a  Liberty  Pole  was  erected  in  the 
street,  and  a  piece  of  it  subsequently  fell  upon,  and  injured  the 
platntiflT.  Justice  Mercur  said,  in  delivering  the  opinion  :  Any 
unreasonable  obstruction  of  a  highway  is  a  public  nuisance, 
k^r  which  an  indictment  will  lie.  It  Is  not.  however.  e\'ery 
obstruction  in  a  highway  that  constitutes  a  nuisance  per  u. 
When  it  is  not,  and  whether  a  particular  use,  b  an  unieaaon- 
able  use  and  a  nuisance,  is  a  question  of  fiict  to  be  submitted 
to  a  jury.  .  .  .  But  the  right  to  partially  obstruct  a  street  does 
not  appear  to  be  limited  to  a  case  of  strict  necessity ;  it  may 
extend  to  purposes  of  convenience  or  ornament,  provided  it 
docs  not  unreasonably  interfere  with  public  travel.  Thus 
public  hacks,  by  authority  of  the  municipality,  may  sUnd  in 
particular  parts  of  the  streets  awaiting  passengers,  although 
the  public  are  thereby  excluded  from  using  that  part  of  the 
street  most  of  the  time.  So  shade  trees  may  stand  between 
the  skiewalk  and  the  central  part  of  the  street  without  consti- 
ttiting  a  nuisance  per  se.    They  may  become  a  nuisance  by 
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discaue  or  decay,  yet  the  mere  partial  obstruction  of  a  part 
of  the  itreet,  when  in  .fiict  such  obstnictior  does  not  interfere 
with  the  public  use,  does  not  cieate  a  nuisance.  It  does  not 
work  that  hurt,  inconvenience,  or  damage  to  the  public,  neces- 
sary to  constitute  the  oAenoe :  See  also  WmUtr  v.  McCmrmidt^ 
52  N.  J.  L.  470. 

From  recent  decisions  it  would  seem  that  the  obstructioii, 
to  be  a  nuisance,  must  be  continuous.  In  Dtnns  v.  Cmry^ 
I  $4  Pa.  59)1,  it  was  left  for  the  jury  to  determine  whether 
the  constant  repetition  of  the  act  of  ptacini;  machinery  and  ca5t- 
ings  upon  the  sidewalk  was  such  as  to  amount  to  substantial 
continuity  of  obstructioa  as  distinguished  ffom  the  bwful, 
temporary  use  of  the  sidewalk :  CvmmmtwemUk  v.  FimUy^  15 
Ky.  L.  Rep.  60. 

The  right  of  property  owners  to  leave  objects  on  or  along 
a  highway,,  in  front  of  their  premises,  temporarily  and  for 
special  purposes,  is  of  e(|ual  grade,  before  the  law,  with  the 
right  of  travellers  to  journey  on  the  highway.  Moreover  it  it 
an  absolute  right  and  may  be  exercised  in  derogation  of  the 
ri;;ht  of  the  travelling  public :  Pioilett  v.  Smmmars,  106  PSa.  95. 
What  n  a  reasonable  manner  must  always  depend  upon  the 
circumstances.  In  VtMc  v.  £/.  S,  Exfrru  Co,,  147  P^.  404 
(1892),  the  court  said:  "  It  might  and  cfoubtless  .would  be 
unsafe  to  leave  such  an  obstructfon  (a  small  dark  green  safei) 
as  was  described  in  this  case,  unguarded  for  a  single  moment  I 

upon  a  sidewalk  near  a  railway  station,  thronged  by  people  1 

rushing  to  and  from  trains,  while  no  inconvenience  might  be  | 

apprehended  from  leaving  the  same  obstruction  several  hours  | 

upon  a  less  frequented  street.     Hence,  it  is  impossible  to  by  | 

down  any  precise  rule  as  to  the  length  of  time  a  person  may  | 

allow  his  property  to  renuiin  upon  a  highway  without  inoftring  { 

the  charge  of  negligence." 

In  the  hiter  case  of  Davis  v.  Cony,  jar/m,  it  was  sakl: 
Manufacturers,  merchants,  traders  and  carriers  have  thdr 
warehouses,  stores  and  factories  on  the  streets  of  cities  and 
towns.  It  is  to  the  interest  of  the  public  tliat  these  should 
be  carried  on  in  cities  and  towns;  to  successfolly  do  this, 
necessarily  the  sidewalks  and  streeto  will    be  teniporarily 
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obstructed  with  bales  and  boxes  of  goods  and  the  products 
of  the  factory;  they' must  ship  and  must  move  them;  they 
cannot  reach  the  dray,  wagon  or  cart  without  moving  them 
across  the  sidewalk. 

In  so  &r  as  this  is  a  temporary  and  necessary  obstruction 
of  the  walk,  and  an  inconvenience  to  the  public  passmg  over 
it,  the  public  in  the  common  interest  of  trade  and  commerce 
must  submit  to  it.  But  while  this  is  the  case,  it  must  not  be 
forgotten  by  municipal  authorities  that  the  sidewalks  and 
streets  are  primarily  for  the  use  of  the  passing  public  The 
merchants  or  manufiicturer's  right  to  the  temporary,  neces- 
sary use  of  them  is  permissive  only,  and  subordinate  to  that 
of  the  public.  See.  also,  Hindmam  v.  Tmme  (Ind.),  55  N.  £. 
Rep.  1046;  mncis  C.  Ry,  Co.  v.  Siate (Miss.),  14  Sa  Rep.  459; 
Tayhr  y.  Bay  City  St.  Ry.  C0.  (Mkh.).  59  N.  W.  Rep.  447. 

As  to  obstructions  suspended  in  the  air  by  hoisting  them 
from  the  street,  see  FmkrmeisUr  v.  WUsom  et «/.,  30  Atl.  Rep. 
150,  decided  October  1,  1894. 

From  a  review  of  the  cases  here  discussed,  then,  we  deduce 
these  principles :       • 

I.  The  primary  purpose  of  a  street  or  stdewilk  is  for  the 
passage  and  travel  of  the  public. 

II.  Any  obotmctKNi  of  the  public  highway,  to  be  lawful, 
must  be  necessary,  temporary,  and  reasonable.  To  this  rule, 
there  is  this  qnalificatfon :  The  use  of  the  street  is  not  limited 
to  cases  of  .strict  necessi^,  but  it  may  extend  to  purposes  of 
convenience  or  ornament,  provided  it  does  not  unreasonably 
interieie  with  the  public  rights. 

H. 
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As  Mamcid  bt  Dbcisions  sblbctbo  prom  TBS  Advance 
Reports  for  October, 


BdHed  bgr  Amiutim  Stswart. 


The  Supreme  Court  of  Ohio  has  recently  decided  that  in  ^ 
dvil  action  for  the  recovery  of  money  the  plainttflTniay,  on  tb^ 
ground  that  the  defendant  is  a  non-resident  of  th^ 
state,  have  an  attachment  against  the  property  q€ 
a  defendant  partnership,  all  the  members  of  which  reside  ouC 
of  the  state,  though  it  was  formed  for  the  purpose  of  carrying 
on  business  in  the  state,  and  has  a  usual  place  of  doing  busi- 
ness therein:  Byen  v.  Sckiftfe,  38  N.  E.  Rep.  117. 


The  Court  of  Appeals  of  England  has  hitely  held  that,  inas- 
much as  the  acceptor  of  a  bill  of  exchange  has  the  full  three 
jm,  ^  days  of  grace  in  which  to  pay  it,  when  payment  is 
BMkMfi  refused  by  the  acceptor  at  any  time  of  the  last  day 
of  grace,  the  holder,  though  at  once  entitled  to  give  notice  of 
dishonor  to  the  drawer  and  indorser,  has  no  cause  of  action 
against  either  the  acceptor  or  the  other  parties  to  the  bill  until 
the  expiration  of  that  day,  because  the  acceptor  may  repent 
before  it  expires;  and  that  an  action  brought  by  the  holder 
against  the  acceptor  on  the  last  day  of  grace  must  .be.dismisaed 
as  premature:  Kennedy  v.  Tkmnms,  [1894]  3  Q.  B.  759.  This 
seems  at  variance  with  the  decision  of  the  Supreme  Court  of 
Idaho  in  SMn  v.  Bwrkt^  37  Fac  Rep.  352,  noticed  in  1  Am. 
U  Rbo.  ft  Rxv.  (N.  S.)  7S8. 
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The  courts  are  now  full  of  the  echoes  of  the  great  railroad 
ia^urrcctioii,  and  never,  perhaps,  has  the  strike  question  been 

legally  reviewed  in  so  many  of  its  protean  aspects. 

The  Circuit  Court  for  the  Southern  District  of 
California  in  So.  Co/.  R/,  v.  Ruthafard,  63  Fed.  Rep.  796, 
had  occasion,  to  pass  upon  one  very  interesting  phase  of  the 
problem;  and  held  th«it,  when  employes  of  a  railroad,  though 
sta>'ing  in  its  service,  refuse  to  operate  trains  hauling  certain 
cars  (in  this  case  Pullmans),  though  the  company  is  bound 
by  contract  to  carry  them,  thus  interrupting  mterstate  com- 
merce and  the  transmission  of  the  mails,  and  subjecting  the 
company  to  suits  and  great  and  irreparable  damage,  an 
injunction  will  issue  to  compel  them  to  perform  their  duties 
while  they  remain  in  the  service  of  the  company.  This  is  in 
lull  harmony  with  the  case  of  the  Tdtdo  A,  A,  &  N.  M,  Ify. 
Co,  v.  Pemia.  Co,,  54  Fed.  Rep.  746;  but  such  an  interference 
with  the  putative  right  of  every  one  to  do  as  he  pleases^  irre- 
spective of  the  legal  rights  of  others,  will  assuredly  rouse  the 
ire  of  our  congressional  demagogues. 


The  constantly  varying  circumstances  which  affect  the  rela- 
tions of  common  carriers  to  the  public  and  to  each  other, 
Cjjrtm^  never  fail  to  give  new  aspects  to  those  relations. 
DaMvOTy  if  'Hic  Supreme  Court  of  Tennessee  has  just  decided 
^>***  a  case  which  seems  to  be  one  of  first  impression: 
SUwart  V.  Craccy,  27  S,  W.  Rep.  664,  in  which  it  ruled,  that  the 
mere  delivery  of  warehouse  receipts  to  a  common  ca^er,  with 
an  order  for  delivery  of  the  goods,  but  without  a  bill  of  lading, 
is  not  a  constructive  delivery  of  the  goods,  so  as  to  render  the 
carrier  liable  in  case  the  goods  are  burned  in  the  warehouse 
before  it  can  remove  them,  though  it  entered  the  receipt  on 
its  books,  and  has  commenced  to  remove  the  goods.  Lea  and 
Caldwell,  JJ.,  dissented,  however,  and  the  opposite  doctrine 
would  seem  to  have  much  to  recommend  it.  Granting  that 
the  mere  delivery  of  the  warehouse  receipts  to  the  carrier 
would  impose  no  duty  on  it,  if  it  remained  passive,  its  acts  in 
tlds  case  would  seem  to  amount  to  an  acceptance  of  the  goods 
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for  the  purpose  of  caimge;    and  there  cannot  well  be  as 
acceptance  without  a  previous  delivery. 

The  Court  of  Civil  Appeab  of  Texas  has  lately  held,  thata 
deviation  from  the  stipulated  route,  in  order  to  avoid  delay, 

because  it  is  impossible  to  follow  the  rq^ular  route 

D«vMiMi  on  account  of  floods,  does  not  render  tl:e  carrier  an 
iTMi  RMrti  JQjy  p^^  2m J  therefore  liable  for  the  delay  that  may 
be  caused  by  such  deviation :  Iniermadmimt  &  G:  N,  R,  Ce,  v. 
Wemiwortk,  27  S.  W.  Rep.  680.  This  doctrine  is  a  just  one, 
especially  in  view  of  the  fiict  that  when  the  carrier  undertakes 
the  shipment  of  perishable  goods  (such  as  live  stock),  and  their 
truisportatic«i  b  delayed  by  an  obstruction  on  the  main  line, 
such  as  a  washout,  but  the  railroad  has  a  way  around  the 
obstruction,  by  which  delay  could  be  avoided,  the  company 
will  be  liable  to  the  shipper  for  any  damages  caused  by  delay,  if 
that  way  is  not  followed :  Receivers  €f  Mo.,  K.  &  T,  Ry.  Co.  v. 
OUve,  (Tex.),  33  S.  W.  Rep.  526.  But  if  the  carrier  knows  at 
the  time  of  its  undertaking  to  transport  the  goods  that  part  of 
its  route  is  obstructed  by  floods,  the  existence  of  such  floods 
is  not  such  an  act  of  God  as  will  relieve  it  from  liability  for 
injuries  to  the  goods  while  carried  on  another  route:  Adetms 
Exp.  Co.  V.  Jmckson,  (Tenn.),  21  S.  W.  Rep.  666.  It  is  true, 
however,  that  by  a  wilful  deviation  from  an  agreed  route,  not 
caused  by  stress  of  unavoidable  circumstances,  the  carrier 
becomes  an  insurer,  and  cannot  invoke  the  benefit  of  any 
exceptions  in  its  behalf  in  the  contract  of  carriage:  RobeHum 
v.  Notts.  S.  Co.,  Ltd.,  17  N.  Y.  Suppl.  459, 

Accor4ing  to  the  Supreme  Judicial  Court  of  Maine,  in 
Rogers  v.  Kemmebef  Steamboat  Co.,  29  Atl.  Rep.  1069,  one 
^^  who  accepts  and  uses  a  free  pass,  as  a  pure  gra- 
tuity, on  condition  that  he  will  assume  all  risk  of 
personal  injury,  must  be  deemed  to  have  accepted  it  on  that 
condition,  whether  he  reads  it  or  not;  such  a  contract  is  not 
against  public  pcrficy,  and  will  exonerate  the  carrier  from  all 
liability  for  the  negligence  of  its  servants.  This  case  was 
decided  on  the  authority  ol  Qmmfy  V.  Boston  &  Me.  R.  R, 
150  Mais.  36$;  S.  C,  23  N.  E.  Rep.  205,  and  GriswoU  v. 
N.  Y.&N.R  R.  R^  53  Conn.  371 ;  S.  C.  4  AtL  Rep.  261. 
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The  rule  is  a  £ur  one.  for  such  a  passenger  is  a  mere  licensee, 
to  whom  the  company  owes  no  duty ;  but  it  has  been  extended 
rather  unwarrantably,  to  the  case  of  a  drover  or  other  shipper 
of  goods,  who  attends  them  in  order  to  care  lor  his  property 
while  in  transit:  McCamfley  v.  Furntsi  Ry,  Co,,  8  L.  R.  Q.  B- 
57;  PiMtcher  V.  M  K  CcMt,  R,  R..  49  N.  Y.  263.  This  is 
denied,  however,  by  the  courts  of  other  states  and  by  the 
federal  courts:  Pa.  R.  R.  v.  Henderson,  $1  hu  315;  Qtve* 
land.  6v..  R,  R,  v.  Curran.  19  Ohio,  i ;  ^.  ^.  v.  Loekwood^ 
17  Wall.  357;  Ry.  Co,  v.  Sii-rvms,  95  U.  S.  655;  with  good 
reason,  for  the  shipper  certainly  gives  some  consideration  for 
h»  pass,  by  relieving  the  carrier,  to  a  certain  extent,  of  the 
care  of  his  goods.  The  general  rule  also  extends  to  the  case 
of  a  street  car  passenger,  riding  on  a  pass:  Muldaam  v.  Seatde 
City  Ry,  Co.,  7  Wash.  528 ;  S.  C.  35  Fte.  Rep.  423.  It  does 
not  apply,  however,  to  the  case  of  a  government  mail  clerk: 
Seyboidi  v.  N,  K,  L,  R.  &  W,  R.  R.,  95  N.  Y.  562;  and  some 
courtH  deny  its  validity  in  toio:  G.  C,  &  S.  K  Ry.  Ca,  v. 
MeGawn,  65  Tex.  640. 


The  Qrcuit  G>urt  for  the  Western  District  of  North  Caro- 
lina has  decided,  in  P&rUr  v.  Davidson,  62  Fed.  Rep.  626, 
^^,ffl^  ^    that  property  in  possession  of  a  sheriflT  under 
JwH^iictHM    process  issued  by  a  state  court,  cannot  be  taken 
out  of  his  possession  in  an  action  of  claim  and  deiivciy  insti- 
tuted in  a  federal  court. 


In  the  opinion  of  the  Supreme  Court  of  New  York,  a  city 
ordinance  which  provkles  that  if  a  dog  attacks  a  perMM,  a 
police  justice  may,  on  complaint  made,  order  the 
owner  to  kill  the  dog  immediately,  and  impose 
a  fine  for  failure  to  obey  the  order,  but  which  does  not  require 
that  notice  and  opportunity  to  be  heard  be  given  the  owner, 
is  void,  as  depriving  of  property  without  due  process  of  law, 
since  dogs  are  property  in  New  York :  A#.  v.  Tfgke^  30  N.  Y. 
Suppl.  368.  

The  Supreme  Court  of  Oklahoma  has  just  deckled,  in  Bmrikt 
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V.  Tnrkmy^  37  Pte.  Rq>.  829,  that  the  power  to  punish  for 
contempt  is  inherent  in  all  courts  of  record ;  that 
the  legislature  has  no  power,  in  the  absence  of 
constitutional  restrictions,  to  limit  or  regulate  the  inherent 
power  of  the  courts  to  punish  for  contempt ;  and  that  a  publi- 
cation made  while  a  matter  is  pending  in  court,  charging 
directly  that  the  action  of  the  court  in  regard  to  that  matter  is 
an  eflbrt  to  browbeat  tlie  grand  jury ;  an  eflbrt  to  bend  the 
grand  jury  to  the  will  of  the  judge ;  is  a  contempt  This  is  in 
full  accord  with  the  gen(»d  rule  on  the  subject,  that  "  when 
a  publication  in  a  newspaper,  being  read  by  jurors  and  attend- 
ants in  courts,  would  have  a  tendency  to  interfere  with  the 
proper  and  unbiassed  administration  of  the  laws  in  pending 
cases,  it  may  be  adjudged  a  contempt  and  punished  accord- 
ingly : "  SNm  V.  Judge  ef  GvU  Disbrkt  Cmtrt,  45  La.  An. 
1250;  S.  C,  14  So.  Rep.  31a  This  subject  is  fully  treated  in 
an  annotation  in  32  Am.  L.  Rbg.  ft  Rev.  1046.  on  the  case  of 
/V#.  V.  SUifUm^  18  Colo.  568;  S.  C,  33  Pte.  Rep.  167. 
See  also  SMt  v.  fKtir^,  (Kans.),  37  Pkc  Rep.  165. 


The  Supreme  Court  of  IVnnsylvanta  has  htely  held  that 
an  agreement  by  a  grandfather  to  pay  his  daughter  f  20,000, 

ciwiiarti.  ^^  1*^  '^^  ^10,000  when  he  comes  of  age,  if  she 
P«iMicNikir  will  permit  the  son  to  live  with  him,  and  be  edu- 
cated by  htm,  she  to  see  him  whenever  she  desires,  is  not  void 
as  against  public  policy:  Enden  v.  Emden^  30  Ad.  Rep.  129. 

The  Court  of  Civil  Appeals  of  Texas  has  carved  out  an 
interesting  exception  to  the  general  rule  m  regard  to  contracts 

nm^,i,i     in  restraint  of  trade,  by  ruling,  in  AmMmser-BrnKk 

ifTnst  Bnwmg  A$s*m  v.  H&uek,  27  S.  W.  Rep.  692, 
(1)  that  a  combination  of  persons  and  firms  in  a  city  for  the 
control  of  the  sale  of  beer  and  the  cessation  of  competition 
M/«r  if,  b  not  void  at  common  law  as  against  public  policy, 
although  in  restraint  of  trade,  since  beer  is  not  an  article  of 
prime  necessity,  and  its  sale  is  closely  restricted  by  public 
policy;  and  (2)  that  a  contract  by  a  brewing  association  to 
furnish  beer  to  a  dealer  in  a  dty  in  bulk,  and  not  to  fitmish  it 
in  bulk  **  to  any  other  party '*  in  said  d^,  for  one  year,  is  not 
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void  as  against  public  policy  and  in  restraint  of  trade,  so  as  to 
prevent  a  recovery  for  beer  sold  thereunder. 

The  reasoning  by  which  the  first  branch  of  the  above  decis- 
ion is  supported,  sufficiently  exposes  the  flimstness  of  the 
argument  by  which  the  Supreme  Court  of  Pennsylvania  sought 
to  bobter  up  its  dcciiiion  in  the  case  of  Xesirr  v.  Comiinemtat 
Brtunmg  Co.,  i6i  Pa.  473;  S.  C,  34  W.  N.  C.  3S7;  39  AtL 
Rep.  I03,  if.  indeed,  that  flimsiness  is  not  so  patent  as  to 
require  no  effort  to  point  it  out.  It  is  difficult  to  speak 
lenously  of  a  decision  which  compares  beer  to  breadstufft, 
and  speaks  of  a  combination  to  restrain  its  sale  as  being 
injurious  to  the  public  interests.  There  never  was  a  clearer 
case  of  sticking  in  the  bark.  There  is  an  excellent  annotatMNi 
^Ni  the  Nester  Case,  by  G.  Herbert  Jenkins,  in  1  Am.  L.  Rbo. 
«  Rev.  (N.  S.)  639. 

So  fiir  as  the  second  branch  of  the  decision  is  concerned,  it 
tests  on  substantially  the  same  grounds  as  the  first;  but  is 
liable  to  be  aflbcted  by  a  greater  variety  of  consaderatkxis,  as 
was  the  case,  for  instance,  in  Niagara  Falls  Brtwimg  Co,  v. 
Waa,  (Mich.),  5;  N.  W.  Rep.  99,  wheie  it  was  hekl  that 
a  retail  lk|uor  dealer,  who  has  (ailed  to  pay  a  state  license  tax, 
and  is  actually  engaged  in  illegal  traffic,  cannot  recover  from 
a  brewing  company  for  its  breach  of  a  contract  to  sell  its  beer 
exclusively  to  him  in  a  designated  town. 

The  Qrcttit  Court  for  the  District  of  Massachusetts  has 
ruled,  in  Uitietom  v.  Ditsom,  63  Fed.  Rep.  597,  that  the  proviso 
in  f  3  of  the  Copyright  Act  of  March  31,  1891, 
that,  "in  the  case  of  a  book,  photograph,  chromo, 
<x  lithograph,"  the  two  copies  required  to  be  delivered  to  the 
Librarian  of  Congress  shall  be  manu&ctured  in  this  couTitr>% 
•does  not  include  musical  compositions  published  in  book  fonn^ 
<>r  made  by  lithographic  process. 

The  Supreme  Court  of  Tennessee  has  btely  decided  that 
the  liability  of  the  directors  of  a  corporation,  under  a  charter 
provkling  that  if  the  corporate  indebtedness  $haJ^ 
exceed  the  capital  stock  paid  in,  the  director 
assenting  thereto  shall  be  individually  liable  for  such  exceai 
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in  Aolely  for  such  excess  of  indebtedness,  and  to  all  the- 
creditors  of  the  corporation;  and  that,  thcrdbre,  a  portion 
only  of  the  latter  cannot  maintain  an  action  for  their  indi- 
vidual debts*  AfdttltifH  V.  ConuU-Hail^McLtsttr  C^.,  2;  S.  W. 
Rep.  672.    Truly,  a  curious  doctrine ! 


The  Supreme  Court  of  Indiana  has  recently  passed  upon  a 
very  interesting  question  of  criminal  law,  in  Bttalcy  v.  Ste/r, 
,  1^^  38  N.  E.  Rep.  35,  in  which  case  it  held  that  when 
iMi  '  husband  takes  the  personal  property  of  his  wife, 
^***  under  circumstances  which  would  constitute  lar- 
ceny if  he  lA'ere  a  third  person,  he  is  guilt>'  of  that  oAence. 
This  is  correct  be}'ond  a  doubt,  in  the  present  state  of  the 
laws  relating  to  the  property  of  married  women ;  but  imagine 
the  sensations  of  the  sages  of  the  common  law,  if  such  a  doc- 
trine had  been  propounded  to  them.  The  same  has  been 
held  with  regard  to  arson :  Garrett  v.  State,  109  Ind.  527 ; 
S.  C,  10  N.  E.  Rep.  570.  See.  however,  Snyder  v.  Av., 
26  Mich.  106. 

In  the  judgment  of  the  Queen*s  Bench  Division  of  England, 
as  given  in  Queen  v.  SifferUeJt,  [1894]  2  Q.  B.  766,  a  count 
m  an  indictment  for  obtaining  a  check  by  (also 
pretences,  which  charges  that  the  defendant,  b/ 
causing  a  fraudulent  advertisement  to  be  inserted 
in  a  newspaper,  did  falsely  pretend  to  the  subjects  of  her 
Majesty  the  Queen,  that  ...  by  means  of  which  last 
mentioned  false  pretence  he  obtained  from  A.  a  check,  was- 
sufficient,  though  it  did  not  allege  the  false  pretence  to  have 
been  made  to  any  particular  person. 


According  to  the  Supreme  Court  of  Alabama,  detinue  lies- 
by  a  vendee  of  oxen  delivered  to  him  under  an- 
executed  contract  of  sale,  but  afterwards  wrong- 
fully aeixed  by  the  vendor:  BantM/v,  Howard,  16  So.  Rep.  i. 


Tlie  Supreme  Court  of  New  York  maintains,  that  a  threat 


PROGRESS  OP  THE   LAW.  S13 

by  the  widow  of  a  decedent  that  she  will  take  his  body  to  a 
certain  place  for  burial,  unless  his  mother  assigns 
a  polic)'  on  decedent's  life  to  her,  is  not  such 
duress  as  will  vitiate  the  assi|;nment :  Jcsifciers'  League  ef  City 
4ff  New  York  v.  De  Forest,  30  N.  Y.  Suppl.  88. 

The  Supreme  Judicial  Court  of  Massachusetts  has  lately 

ruled,  that  when  one  conveys  to  a  railroad  company  a  rij^ht  of 

fiMfwtt.    ^^y  through  his  land,  so  as  to  cut  olT  access 

Ways  flf      to  a  part  thereof,  he  has  a  ri^ht  of  way  of  neces- 

•^••••■■••y     sity  over  the  land  convc>*ed :  N,  Y.  &  N,  E. 

A\  Co.  V.  Board  of  R.  R,  Conirs,,  38  N.  E.  Rep.  37;  but  the 

Supreme  Judicial  Court  of  Maine  has  held,  that  no  right  of 

way  from  necessity  exists  across  the  remaining  land  of  a 

grantor,  when  the  land  to  which  such  right  of  way  is  claimed 

is  surrounded  on  three  sides  by  the  sea :  Kittgsley  v.  GotUeU* 

boroHgh  Land  imp.  Co.,  39  Atl.  Rep.  1074.    The  same  has 

been  held  in  the  case  of  a  grant  of  an  island:  Lawtom  v. 

Rwers^  2  McCord  (S.  C),  445  ;  TnrMbMli  v.  Rh'ers,  3  McCord 

(S.C.).  131. 

The  Supreme  Court  of  Alabama,  in  Johnson  v.  State ^  16 
So.  Rep.  99,  reasserts  the  principle  of  evidence,  abundantly 
supported  b>'  the  ca<es  cited,  that  when  a  declam- 
tion  of  the  deceased,  made  when  he  is  not  in  fear 
of  immediate  death,  b  subsequently  reaffirmed  by 
him  when  he  believes  death  to  be  imminent,  or  '*  in  the  con- 
sciousness of  impending  dissolution,*'  it  is  admissible  as  a  dying 
declaration,  though  not  rc-ruad  to  him  at  the  time  of  reaffirm- 
ance.  The  same  doctrine  wiis  held  in  l\o.  v.  Crews,  (Cal.). 
36  Pac  Rep.  367.  Of  course,  if  the  declaration  is  read  over 
to  the  deceased  before  its  rcaffirmance,  there  is  tio  doubt  as 
to  its  admissibility:  Million  v.  Com.,  (Ky.).  3$  S.W.  Rep.  1059. 
The  Supreme  Judicial  Court  of  MassachusetU  has  recently 
ded^,  that  photographs,  taken  three  hours  after  the  com- 
mission of  a  homicide,  showing  the  conditioa  of  the 
premises  on  the  discovery  of  the  crime,  and  satis- 
frctorily  verUied,  are  admissible,  though  the  killing  be  admitted. 


■il 


■ill 
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asi  the>'  may  luiti'railly  be  expected  to  aid  the  jury  in  undcr-^ 
itamlinis  the  «tiiation  of  aflain  at  the  time  and  place  of  the 
comminion  of  the  crime :  Cmu.  v.  RoierUom,  38  N.  E.  Rep.  35.. 


The  Supieroe  Court  of  New  York,  following  the  Rmudur 
Ouf,  1 19  U.  S.  407,  holds  that  under  the  extradition  treily 
between  the  United  Sutes  and  Great  Britalh,  a 
pcTKon  extradited  from  England  for  assault  with 
intent  to  murder,  caimot  be  convicted  of  assault  with 
intent  to  do  great  bodily  harm.  The  judge  who  delivered 
the  opinion  (on  JMtms  cpr^us,  at  special  term)  expressly 
declined  to  pass  upon  the  question  as  to  the  effect  of  a 
conviction  of  a  Icm  crime  mvolved  m  that  upon  the  accu* 
sation  of  which  extradition  was  had,  on  the  ground  thai 
under  the  New  York  statute  the  latter  crime  was  not  included 
in  the  former,  and  that,  therefore,  that  questUm  did  not  enter 
into  the  case.  He  declined  to  diwharge  the  prisoner,  how- 
ever, and  Kmanded  him  to  await  the  decision  of  the  general 
term  on  the  legality  of  the  convictkm:  /W.  v.  HamtHUt^ 
30  N.  Y.  Suppl.  370.  It  is  to  be  hoped  that  that  dedskm 
m-ill  be  against  the  prisoner,  in  order  that  the  questionable 
decision  in  the  Rauscher  case  may  have  a  thorough  re-cxami* 
nation,  and,  if  possible,  a  reversal.  See  remarks  upon  thi» 
case  in  an  article  entitled,  "  The  Right  to  Try  an  Extradited 
Criminal  for  an  Oflenoe  other  than  that  Specified  in  the  Ex- 
traditfon  Proceedings  "  in  28  Am.  L.  Rev.  568. 

Judge  Morrow,  of  the  District  Court  for  the  Northern  Dis- 
trict of  California,  has  recently  held,  in  the  case  of  the  Salva- 

r,iin„,,      dorian  fogitives,  /«  re  EsUm^  &c„  62  Fed.  Rep. 

•""■■■■  964,  that  the  jurisdiction  of'  a  judge,  sitting  as  a 
committing  magistrate  in  a  case  in  which  fugitives  are  charged 
with  extraditable  crimes,  is  in  no  way  affected  by,  and  he  will 
not  inquire  into,  the  manner  in  which  the  persons  so  charged 
came  or  were  brought  into  the  United  States ;  and  hi  /«  nr 
£?<M,  &e^  62  Fed.  Rep.  973,  that  the  committing  magtstrstr 
has  jurisdiction,  and  it  Is  his  du^.  to  determine  whether  the 
offence  charged  Is  political,  and  not  subject  to  extraditfoo; 
that  offences  eonmitted  by  ofBcers  of  the  party  in  poesessionof 
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the  government,  during  the  progress  of  an  ^tempted  revolu« 
tion,  and  the  existence  of  active  hostilities  between  the  con- 
tending parties,  are  political,  and  not  extraditable;  and  thai 
oflcnces  within  the  jurisdiction  of  militaiy  bw,  which  for  the 
time  being  supersedes  the  common  law,  are  not  extraditable. 


The  Court  of  Gvil  Appeals  of  Texas  has  ruled  in  Stmrnm^f 
V.  Harris,  27  S.  W.  Rep.  786,  that  a  sale  of  land  will  not  be 
P^,„i  rescinded  on  the  ground  of  fraud  merely  because 
^■■rtirtiB  the  grantor,  in  the  abstract  of  title  furnished  the 
vendee  before  the  sale,  omitted  a  portion  of  a  will,  which  is 
chumed  to  restrict  the  title  of  the  grantor  to  a  life  eiute, 
when  the  will  is  on  record,  and  the  construction  of  the  part 
omitted  hivohres  a  technical  knowledge  of  the  bw. 


The  Supreme  Court  of  MinnesoU  has  ranged  itself  on  the 
side  of  those  who  chim  that  the  bws  forbidding  the  posscs- 

sion  of  game  out  of  season  apply  to  game  killed 

lawfully,  either  in  the  state  of  sale,  and  kept  in 
storage,  or  imported  from  a  state  haying  a  diflRnrent  close  sea- 
son: Suue  V.  JMmtM,  59  N.  W.  Rep.  1098.  The  cases  on 
tUs  subject  are  collected  hi  1  Am.  L.  Rbo.  ft  Rbv.(N. S)  751. 


The  Supreme  Court  of  Alabama  has  very  properly  decided 
in  a  recent  case,  that  when  a  police  oAioer  illef^ly  arrests  a 
and  takes  possession  of  his  money  and 
effects,  these  are  not  subject  to  garnishment  in 
the  hands  of  such  officer  by  a  creditor  of  the  perKxi  arrerted, 
there  being  no  contractual  relation  between  the  ofRoer  and 
such  person:  Cmmmm^mm  v.  Aniirr,  16  So.  Rep.  68;  and  the 
Supreme  Court  of  Georgia  has  ruled,  that  a  "commercial 
traveller,'*  whose  business  it  is  to  travel  and  sell  goods  for  hb 
employer,  though  employed  and  paid  for  hb  services  by  the 
day,  b  not  a  "day  laborer,"  and  hb  wages  art  not  thcrefbie 
exempt  from  gambhment  under  Ga.  Co<fe«  I  3554. 

In  the  opinkm  of  the  Supreme  Court  of  Iowa,  when  two 
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persons  are  charged  in  the  same  indictment  with  murder  in 
the  first  degree,  the  conviction  of  one  of  murder 
in  the  second  degree  will  not  prevent  the  trial  of 

the  other  for  the  crime  as  charged  in  the  indictment:  Siate 

V.  Ixf.  60  N.  W.  Rep.  1 19. 


In  the  0|nnion  of  the  Supreme  Court  of  Missouri^  as 
exiireNsed  in  Havems  v.  Gtnnama  Fire  Ihs,  C0,,  2J  S.  W 

Rep.  718,  the  words  "  wholly  destroyed/'  used  in 

reference  to  a  building,  in  cither  a  statute  or  an 
insurance  policy,  must  be  taken  to  mean  that  the  building  is 
totally  destroyed,  as  such,  though  there  in  not  an  absolute 
extinction  of  all  its  partn,  and  that  a  building  is  none  the  less 
"  wholly  destroyed  **  because  part  of  the  machinery  had  been 
removed  therefrom  pending  repairs,  and  stored  in  another 
building,  not  exposed  to  the  fire. 

There  is  a  very  valuable  article  on  the  eflcct  of  these  words, 
in  relation  to  insurance,  by  M.  C.  Phillips,  Rtq.,  in  53  Cent. 
L-  J.  3»9.  

Tlic  Supreme  Court  of  Alabama,  following  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Laucttes  v.  Geargm^ 
148  U.  S.  537;  S.  C,  13  Sup.  Ct.  Rep.  687,  has 
lately  reaflfinncd  the  rule  that  a  person  extradited 
from  another  state  of  the  Union  may  be  tried  on  a  charge 
other  than  that  on  whidi  he  was  extradited,  without  first 
l)cing  tried  on  the  latter,  or  gi\xn  a  chance  to  return  to  the 
state  which  surrendered  him :  Carr  v.  5Ai/<*,  16  So.  Rep.  150, 
155.  One  would  have,  thought  that  tlie  deci.sion  of  the 
Supreme  Court  would  have  settled  this  question  finally, 
especially  as  it  was  so  thoroughly  consonant  with  principle 
and  with  the  weight  of  prior  authority.  But  it  seems  to  be  a 
stock  subject  of  exception  in  all  cases  to  which  it  applies, 
something  like  the  general  exception  in  dvil  cases,  **  because 
the  judge  failed  to  charge  in  iavor  of  the  defendant.** 

The  general  rule  has  also  been  upheld  recently  in  Stmii  v. 
Kealy,  (Iowa),  56  N.  W.  Rep.  283,  on  the  authority  of  Skiie 
V.  Rou,  31  Iowa,  467,  a  case  of  kidnapping;  ^  conviction  of 
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petit  larceny  has  been  held  valid  where  the  defendant  was  sur- 
rendered on  a  charge  of  grand  larceny :  Siait  v.  Walker,  (Mo.), 
24  S.  W.  Rep.  loi  I ;  and  a  similar  conviction  for  a  less  crime 
was  held  legal  in  Comm,  wJoltnsioH.  (Pa.),  3  D.  R.  673;  S.  C, 
13  Pa.  C.  C.  363.  It  has  been  ruled,  in  Minnesota,  that  the 
mere  fact  of  interstate  rendition  will  not  exempt  the  defendant 
from  civil  prosecution  while  detained  under  such  proceedings, 
though,  of  course,  it  would  be  diflerent  if  the  rendition  process 
were  a  mere  contrivance  to  bring  the  defendant  within  the 
reach  of  civil  process;  and  that  the  principle  of  public  policy 
which  exempts  a  witness  or  part}'  appearing  voluntarily  from 
the  service  of  civil  process  in  such  cases,  in  order  to  further 
the  ends  of  justice  by  encouraging  such  appearance,  docs  not 
i^sply  when  the  presence  of  the  party  is  compulsory :  Reid  v. 
Ham,  56  N.  W.  Rep.  35  ;  S.  C,  54  Minn.  305.  The  cases 
on  the  subject  will  oe  found  collected  in  an  article  on  this  and 
kindred  subjects,  in  38  Am.  L.  Rev.  $68. 


Both  the  Supreme  Court  of  Texas  and  the  Court  of  Ci%-il 
Appeals  of  the  same  state  agree,  that  a  judge  is  not  disquali« 
fied  from  hearing  a  case,  merely  because  bis 
brother,  who  is  attorney  for  one  of  the  parties, 
has  a  contingent  interest  in  the  result  of  the  suit, 
due  to  his  having  agreed  with  his  client  for  a  contingent  fee: 
Hlmsioii  V.  MasicnoM,  37  S.  W.  Rep.  691,  768.  This  is  a 
ver>''  sensible  view  of  the  matter,  much  more  reasonable  than 
the  decision  in  Hetveiiy.  Bvdd,  91  Cal.  343;  S  C,  37  P^. 
Rep.  747,  where  it  was  held  that  the  sons  of  a  judge,  who 
agree  to  try  a  case  for  a  contingent  fee,  are  parties  within  the 
meaning  of  the  statute,  sufficient  to  disquali^  their  fether  from 
trying  the  case. 

There  is  no  affinity  between  the  blood  relations  of  the  bus* 
band  and  the  blood  relations  of  the  wife;  and  hence  the 
brother  of  the  husband  may  lawfully  preside  at  the  trial  of 
the  wife's  brother  for  the  commission  of  a  crime:  Exp.  Harris, 
36  Fla.  ^J,  A  judge,  the  brother-in-law  of  a  stockholder  of 
a  corporation,  who  is  also  its  president,  is  not  disqualified  by 
that  relation  to  try  a  suit  to  which  the  corporation  b  a  party: 
5« 
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Uuns  V.  HUisbor^  Reiicr  MUi  Co,.  (Tex.).  27  S.  W.  Rep.  J3«. 
So.  also,  a  guardian  nd  litem  i«  not  a  paft>*  to  the  suit,  but  an 
officer  of  the  court;  and  a  fturro^ratc  »  not  duiqualified  to  act 
on  the  probate  of  a  will,  because  his  brother  has  been  appointed 
guardian  0d  iiUm  of  an  iniant  party:  Ar  re  fan  lV^gwun*t 
nW.  69  Kun.  365;  S.  C,  23  N.  Y.  Suppl.  636. 

In  the  opinion  of  the  Supreme  Court  of  Illinois,  when 
jurors,  after  agreeing  on  a  verdict,  nnd  before  its  return,  go 
into  a  saloon,  and  are  there  treated  by  lawyers  for 
both  sides,  such  conduct  is  no  cause  for  a  new 
trial,  since  both  parties  arc  /«  /^ri  ddkio:  MclMtghUn  v. 
tlmds^  38  N.  K.  Rep.  136.  Qfticrc,  as  to  the  effect  if  one 
lawyer  stood  morv  of  the  expense  than  the  other,  or  if  one, 
on  the  plea  of  liaving  no  money,  got  the  other  to  stand  the 
whole  treat? 

The  Chancery  Division  of  Kngland  has  recently  decided, 
that  a  covenant  in  a  lease  that  the  lessee  will  not  carry  on  a 
business  similar  to  that  of  another  tenant  of  the 
same  lessor,  is  not  vioUted  by  maintaining  a  lunch 
counter  for  the  sale  of  tea,  coffee,  pastry  and  cold  meat,  with- 
out a  license  for  the  sale  of  intoxicants,  while  the  other  tenant 
carried  on  a  regular  licensed  restiurant,  for  the  .<(ale  of  all  sorts 
of  eatables  and  liquors,  the  former  estiblishment  being  also 
much  smaller,  and  the  prices  considerably  lower:  Drtw  v.  (#17, 
[1894]  3  Ch.  25.  

The  Supreme  Court  of  New  Mampshirr  has  lately  passed 
upon  a  rather  unusual  state  of  affairs,  ansing  from  a  modesty 

one  docs  not  look  for  nowada>'s  in  a  public  official. 
I  •!  The  office  of  governor  of  that  state  had  become 

vacant,  and  the  duty  of  filling  the  vacancy  devolved 
upon  the  president  of  the  Senate,  who,  however,  refused  to 
accept  But  the  court  held  that  he  might  be  compelled  by 
mandamus  to  perform  the  duties  of  the  office:  Banunrd  v. 
Ta/^ari.  29  Atl.  Rep.  1027.  This  is  in  line  with  the  rule 
which  holds  that  mandamus  will  lie  to  compel  the  accqitance 
of  a  municipal  oflfice  by  one  who,  possessing  the  necessary 
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qualtficatioa^,  has  been  duly  elected  thereto:  Pto,  v.  Williams^ 
(III),  33  N.  E.  Rep.  849. 

The  Supreme  Court  of  Washington  holds,  in  conformity 
with  the  general  rule,  that  a  municipal  corporation  will  not  be 
Awwtf«f  compelled  by  mandamus  to  award  a  contract  to 
CMtrart  the  lowest  bidder  for  city  work,  even  though  such 
contracts  are  by  law  required  to  be  let  to  the  lowest  bidder: 
Times  Pkb,  Co.  v.  Everett,  37  Pac.  Rep.  695.  A /articn,  when 
there  is  no  such  statutory  obligation,  mandamus  will  not  lie: 
State  V.  U/tea/H  Co,,  35  Neb.  346;  S.  C,  53  N.  W.  Rep.  147; 
Steae  V.  Dixon  Co,,  24  Xcb.  106;  S.  C,  37  N.  W.  Rep.  936. 


According  to  the  jud«;incnt  of  the  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  in  Texas  &  P.  Ry.  Co.  v.  Seot'i7/e,62  Fed, 
Rep.  730,  the  wanton  and  malicious  use  of  the 
steam  whistle  of  a  locomotive,  by  scR'ants  of 
a  railroad  company,  who  arc  in  charge  of  the  locomoti\x,  while 
it  is  in  motion  on  a  regular  or  authorized  run,  »  an  act  within 
the  scope  of  their  emplo>'nicnt.  so  far  as  to  charge  the  company 
with  liability  for  injuries  caused  thereby. 


The  Supreme  Court  of  Krror.^  of  Connecticut,  in  Gregory  v. 
Lee,  30  Atl.  Rep.  53,  has  ruled,  that  when  a  minor  contracts 
for  the  lease  of  a  room,  and  leaves  after  occupying 
it  for  part  of  the  period  covered  by  the  lease,  be 
cannot  be  compelled  to  pay  for  the  remaining  time;  because, 
granting  that  the  room  was  a  nece8.sar>%  the  contract  therefore 
was  still  liable  to  be  rescinded  at  the  election  of  the  minor,  and 
was  in  &ct  .w  rciKinded  by  his  cea.sing  to  occupy  the  room. 


The  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  holds, 
that  when  a  municipal  body  has  lawful  authority  to  issue  bonds 
or  other  negotiable  securities,  dependent  only  upon 
the  adoption  of  certain  preliminary  proceedings, 
and  the  adoption  of  those  proceedings  is  certified, 
on  the  lace  of  the  bonds,  by  the  body  to  which  the  law 
entrusts  the  power,  and  upon  which  it  imposes  the  duty,  to 
ascertain,  determine  and  certify  thts'&ct,  before  or  at  the  time 
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of  i-Muing  the  bonds,  such  a  certificate  will  estop  the  munici- 
pality, as  ai^ainst  a  bourn  fide  purchaser  of  the  bonds,  from 
prox-ing  its  falsity,  in  order  to  defeat  them :  Nat.  A.  Ins.  €»* 
4ff  MotUfelier  v.  Bo^ird  of  Edncaiiim  of  City  of  iJwrom,  62  Fed. 
Rep.  77^' 

While,  as  we  have  seen,  the  Supreme  Court  of  Washington 
denies  the  right  of  the  lowest  bidder  on  a  municqial  contract 
catrarti.  ^^  maintain  mandamus  to  compel  the  award  of  the 
lalMrtiia  contract  to  him,  it  acknowledges  the  fiict  that  if 
such  bidder  be  a  tax -payer,  he  may  sue  as  such  to  enjoin  the 
performance  of  a  contract  awarded  to  a  higher  bidder,  though 
his  action  is  prom|)ted  b>'  other  considerations  than  his  liability 
to  excessive  taxation  :  Times  ihib,  Co.  v.  EvertH^  37  Pac.  Rep. 
695.  This  decision  is  an  extension  of  the  doctrine  a.sscitcd  in 
Mazi'i  v.  ISttskitrg,  15;  Pa.  548 ;  S.  C,  20  Atl.  Rep.  693. 

The  Court  of  Krrors  and  A|>|ieals  of  Delaware  has  lately 
Jwld,  that  coasting  on  the  Htrfcts  of  a  town  is  a  public  nuisance^ 
irres|)ective  of  an  ordinance  of  the  dty  council 
declaring  it  to  be  such ;  and  that  the  neglect  of 
the  |H>lice  to  abate  tlie  nuis;mcc  will  not  render  the  town  liable 
to  one  injured  by  a  person  con.Hting,  while  {lassing  along  the 
street :  Wilmington  v.  Vmtdegrift,  29  Atl  Rep.  1047. 

The  Queen's  Bench  Division  has  decided,  tliat  a  bungalow, 
constructed  of  wood  and  corrugated  iron,  erected  on  a  piece  of 
land,  for  the  purpose  of  exhibition  and  sale,  not 
used  or  occupied,  nor  intended  to  be  used  or  occu« 
|Nctl  on  the  spot  where  erected,  is  not  a  wooden  structure,  or 
erection  of  a  movable  or  tem|x>rary  character,  under  the 
English  statute,  and  does  not  require  a  license  for  its  erection : 
London  County  Conned  v.  Hmnphreys^  Ud.^  [1894]  2  Q.  B. 

755- 

The  Supreme  Court  of' South  Dakota  has  also  recently 
rendered  an  interesting  decision  in  regard  to  the  powers  of 
municipal  corporations  over  property  within  their  limits,  in 
Cityof  Siomx  Fads  v.  Kedj.  60  N.  W.  Rep.  1 56,  to  the  effect 
that :  (1)  A  municipal  corporation  possessed  only  these  powers, 
viz. :  those  granted  in  express  terms ;  those  necessarily  and 
fairly  implied,  or  incident  to  the  powers  expressly  granted; 
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and  those  essential  to  the  declared  objects  and  purposes  of 
the  corporation — not  simply  convenient,  but  indispensable. 
(2)  The  right  of  a  person  to  exercise  dominion  over  his  own 
property,  and  to  build  upon  and  improve  the  same,  in  accord- 
ance with  the  general  bws  of  the  hind  and  municipal  ordinances 
applicable  alike  to  all  citixens  of  a  dty,  is  secured  by  the 
fundamental  principles  of  the  constitution ;  and  he  cannot  be 
compelled  by  the  municipal  government  under  which  he  lives 
to  hold  that  right  subject  to  the  power  of  granting  or  refusing 
a  permit  to  build  upon  or  otherwise  improve  his  property, 
vested  in  a  city  building  inspector,  from  whose  decision  there 
b  no  appeal.  (3)  According  to  these  principles  a  municipal 
ordinance,  which  prescribes  that  before  any  person  can  erect 
any  building,  or  any  addition  thereto,  within  the  city  limits,  he 
must  first  apply  to  and  obtain  from  the  dty  building  inspector 
a  permit,  to  be  granted  or  refused  at  his  pleasure,  providing 
for  no  appeal  from  his  decision,  and  subjecting  the  owner  to  a ' 
penalty  in  case  he  builds  without  such  permit,  violates  the 
constitutional  rights  of  the  dtiseen,  in  that  it  makes  the  right 
of  the  owner  of  property  to  improve  and  use  the  same  depend- 
ent upon  the  decision  of  the  city  building  inspector,  and  is 
therefore  void.  This,  of  course,  applies  only  where,  as  in  the 
present  case,  there  is  no  express  grant  of  a  power  to  pass  such 
an  ordinance.  There  can  be  no  question  as  to  the  ability  of 
the  legislature  to  confer  such  power. 


According  to  the  Appellate  Court  of  Indiana,  when  the 
public  ha%*e  been  accustomed  to  travel  a  wdl-defined  road 
„  across  the  land  of  a  private  person,  though  no 

right  of  way  by  user  has  been  acquired,  the 
owner  is  liable  for  injuries  caused  by  stretching  a  barbed  wire, 
not  visible  after  dark,  across  such  way,  without  anything  to 
warn  travdlers  of  its  existence :  Marrow  v.  Sweetuy^  3S  N.  E. 
Rep.  1S7.  The  Supreme  G>urt  of  Vermont  has  recently  an- 
nounced a  very  salutary  doctrine,  in  JtM  v.  Btdtmrd^  50  Atl. 
Rep.  96,  to  the  effect  that  it  b  actionable  negligence  tor  a 
person,  while  adjusting  the  handle  of  a  loaded  revolver,  to 
liold  it  so  that  an  acddental  discharge  will  injuie  another; 
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and  that  if  he  docs  so  hold  it,  he  will  be  liable  for  any  injury 
that  may  result. 

The  dcciition  of  the  G>urt  of  A|i|)cnl!i  of  Knf^land.  in  Ariw- 
9M^/f  V.  UleM,  [1894]  3  Ch.  I,  \i*iH  iirove  very  in««restini;  to 

^^^  all  owners  of  real  estate,  but  more  cqiccially  to 
those  whose  property  is  of  limited  extent.  In 
that  case,  large  boughs  of  old  trees  standing  on  Lemmon's 
land  had  for  more  than  twenty  years  overhung  Webb's  land ; 
but  finally  Webb,  without  giving  Lcmmon  any  notice,  cut  off* 
the  boughs  to  the  boundary-line.  Lemmon  then  brought 
action  against  Webb,  alleging  that  the  latter  had  no  right  at 
all  to  cut  oflf  anything  that  had  overhung  his  land  more  than 
twenty  years,  and  that  even  if  he  had  the  right  to  cut  tlie 
branches  off,  he  was  not  entitled  to  do  so  u-ithout  firtt  giving 
notice.  But  the  court  held  that  the  mere  fiKt  that  the 
branches  had  overhung  Webb*s  land  for  more  than  twenty 
years  gave  no  right  to  have  them  remain  in  that  position,  and 
tlut  notice  was  not  necessary,  as  Webb  did  not  go  on  Lem- 
mon's land  for  the  purpose  of  cutting  them  oft 


The  Supreme  G>urt  of  Alabama  is  of  opinion  that  an 
agreement  by  which  one  party  is  to  furnish  lumber 
and  market  the  same  when  sawed,  and  the  other 
party  is  to  saw  it  on  halves,  makes  a  partnership :  Lee  v. 
RfOM,  16  So.  Rep.  2. 

The  Chancery  Division  holds,  that  when  an  actkm  is  pend- 
ing for  the  dissolution  of  a  partnership,  on  the  ground  that 
the  defendant  partner  is  of  unsound  mind,  the 
court  will  grant  sin  injunction  to  restrain  the 
defendant  from  interfering  in  the  conduct  of  the  paitnershi^ 
afTaira,  so  as  to  injure  the  business  and  assets  of  the  firm : 
y.v.5..[i894]3Ch.72. 

Following  the  weight  of  authority,  the  Court  of  Qvil  Ap- 
peals of  Texas  has  recently  decided,  that  when  stock  in  a  cor- 
poration has  been  pledged,  and  the  shares  tnuis- 
ferred  on  the  books  to  the  pledgee,  a  bill  in 
equity  will  lie  to  redeem  the  stock  upon  the  refusal  of  the 
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pledgee  to  retransfer  it ;  because  tlic  legal  title  being  vested 
In  the  pledgee  by  the  transier,  the  pledgor  has  no  other 
remedy:  S99ttth  v.  A/u/tTMu^  27  S.  W.  Rep.  175. 

The  Supreme  Judicial  Court  of  Maine  has  just  ruled,  in 
ifitchtU  V.  Abbott,  29  Atl.  Rep.  1 1 19.  that  when  the  oAer  of  a 
reward  is  not  acted  on  for  twelve  years,  it  will  be 
presumed,  in  the  absence  of  facts  showing  a  con- 
trary intent,  that  it  has  been  revoked  This  is  in  accord  with 
the  general  rule.  See  an  annotation  on  this  subject  in  1  Am. 
L.  Reg.  &  Re%\  (N.  S.)  225. 

The  reports  of  the  past  month  are  rich  in  additions  to  the 
legal  history  of  strikes.  Judge  Grosscup,  in  his  powerful 
charge  to  the  Federal  Grand  Jury  at  Chicago^ 
reported  in  Im  re  Charge  to  Grand  Jury,  62  Fed. 
Rep.  S28,  set  the  seal  of  his  disapprobation  on  'the  action  of 
the  railroad  strikers  in  no  uncertain  manner.  In  his  opinion, 
the  open  and  active  opposition  of  a  number  of  persons,  as  in 
that  case,  to  the  execution  of  the  laws  of  the  United  States  of 
so  formidable  a  nature  as  to  dc5^  for  the  time  being  the 
authority  of  the  government,  constitutes  an  insurrection, 
even  though  not  accompanied  by  bloodshed,  and  not  of  su^ 
ficicnt  magnitude  to  render  success  probable.  This  is  in 
harmony  vnlh  the  charge  of  Chief  Justice  Pa.X90N,  of  Penn- 
sylvania, made  under  similar  circumstances,  at  the  time  of  the 
Homestead  riots :  Homestead  Case,  (Pa.)  in  i  D.  R.  785.. 

SimiUrly,  the  Circuit  Court  for  the  Southern  District  of 
X>hio,  in  Tlwmas  v.  Ci/iewMati,  X  O.  &  T,  P.  Rjr.  Co^  62 
Fed.  Rep.  803,  has  decided  that  a  combination  to  incite  all 
the  railroad  emplo>'es  in  the  country  to  suddenly  quit  their 
service,  without  any  dixsatufaction  with  the  terms  of  their 
employment,  thus  paralyzing  all  railroad  traflfic,  in  order  to 
starve  the  railroad  companies  and  the  public  into  compelling 
an  owner  of  cars  used  in  operating  the  roads  to  pay  his  em- 
ployes more  wages,  they  having  no  lawful  right  so  to  compel 
him,  is  an  unlawful  conspiracy  by  reason  of  iti  purpoec; 
whether  such  purpose  is  effected  by  means  usually  lawful  or 
otherwise. 
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Quite  as  severe  a  setback  wis  given  to  the  arrogance  of  the 
strilceis,  when  the  Grcuit  Court  for  the  District  of  Washington, 
in  B^oA  V.  Bfmtm,  62  Fed.  Rep.  794,  held,  that  when  employ^ 
of  a  railroad  join  in  a  general  strike,  without  grievance  of  their 
own,  for  the  purpose  of  compelling,  by  obstruction  of  travel 
and  hindnmoe  of  trafBc,  parties  to  one  side  of  a  pending  con- 
troversy to  yield  actual  or  supposed  rights,  and  leave  the  ser- 
vice under  such  circumstances  as  make  it  necessary  to  fill  their 
places  in  order  to  continue  the  operation  of  the  road,  the  court 
wiU  not,  by  reason  of  their  past  services,  direct  the  receivers  to 
reinstate  them. 

The  Court  of  Qvil  Appeab  of  Texas  has  recently  decided 
one  of  the  strangiest  questions  that  was  ever  raised  in  a  oouit 

of  law,  by  decbring.  in  WUImms  yi.Fwd^  27  S  W. 

Rep.  735,  that  by  payment  of  the  services  and 
expenses  of  an  oflicer  in  peiforming  an  official  act,  a  person 
does  not  become  subrogated  to  any  right  in  the  fees  allowed 
such  oAker! 


According  to  a  recent  decision  of  the  Court  of  Qvil  Appeab 
of  Texas,  it  is  not  sufficient  for  a  telegraph  company,  when  the 
addressee  of  a  telegram,  not-  sent  to  the  care  of  any 
one,  is  not  at  the  place  of  address,  to  leave  the 
telegram  at  that  place,  but  reasonable  diligence  must  be  used 
to  find  him:  West  Umom  Tii.  C0.  v,  De  JturUs,  27  S.  W.  Rep. 
792.  

The  Supreme  Court  of  New  York  holds,  that  the  rule  that 
where  the  goods  of  an  mnocent  person  have  been  wrongfully 
mingled  with  the  goods  of  another  so  that  they 
cannot  be  separated,  the  whole  bulk  will  be 
awarded  to  the  innocent  party,  docs  not  apply  where  the 
interests  of  third  persons  intervene,  and  full  protection  can 
otherwise  be  given  to  tlie  tiinocent  person  whose  goods  were 
wrongfully  used:  NtU.  Bark  Bk.  4f  New  Ytrk  v.  Cpidmd, 
30  N.  Y.  Suppl.  417. 

The  Supreme  Court  of  Alabama  has  lately  ruled,  m  Bearth 
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*»  V.  Wrf.  ,6  So.  Rep.  ,.  that  .  „„,^  ,^^ 

d.y  "to  Jt  T?5l*'  '^*'  •*  '  •tip-"-"'' price  per 

«n«"2vr«r^  for.  -Id  a.  long  th««ft«r  ..  they  cm 
•J-^JPvc*  poMe«on  to  .«eh  vendor  M  a  driver  oo^«d 
J^^  oa  no«^y»«.t  or  the  price,  deuin  tho.  ftiS 
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socrces  of  the  coxstitutios  of  the  united  states, 
Considered  in  Relation  to  Colonial  and  Enough 
History.  By  C.  Ellis  Stevens.  LL.  D.,  D.  C.  L..  F. 
S.  A.  (Edinburgh).  New  York:  MacMillan  &  Ca  1894, 
PP-  ^77' 

This  book  occupies  a  new  field  It  is  a  systematic  attempt 
to  establish  the  original  sources  of  the  various  pro\*isions  of 
the  Constitution  of  the  United  States.  The  author  very 
naturally  finds  them  in  the  institutions  of  England,  more  or 
less  modified  by  the  colonial  channels  through  which  they 
came.  No  one  who  reads  the  book  can  fail  to  be  impressed 
with  the  vastness  of  the  institutional  history  back  of  the  Con- 
stition.  Americans  naturally  feel  complimented  when  Mr. 
Gladstone  pats  them  on  the  back,  and  tells  them  that  **the 
American  Constitution  is  the  most  wonderful  work  ever  struck 
off  at  a  given  time  by  the  brain  and  purpose  of  man;  ''but 
but  every  well  informed  person  knows  that  there  is  very  little 
that  is  really  new  in  the  Constitution,  and  that  far  from  being 
t})e  result  of  the  quiet  and  peaceful  deliberations  of  learned 
philosophers  and  statesmen,  it  was  really  made  up  of  the  oom- 
,  promises  of  fiercely  contending  factions,  and  its  final  adoption 
only  wrung  from  "the  grinding  necessities  of  a  reluctant 
people." 

Dr.  Stevens*  work  furnishes  a  very  complete  answer  to  the 
exaggerated  claims  of  Douglas  Campbell  on  behalf  of  the 
Dutch  origin  of  our  national  institutions.  The  audacity  and 
brilliancy  of  Campbell's  book  at  first  carried  the  public  with 
him,  but  sober  second  thought  has  convinced  readers  that 
there  is  little  substance  to  the  Dutch  chums.  We  probably 
owe  the  public  school  system  and  election  by  ballot  to  Dutch 
suggesfkm,  but  very  little  else.    Our  Constitution  laws  anr 
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insttitutioiis   are    of    purely  Afifi^lo-Saxon    origin,  ind  Dr. 
Stevens'  work  clean  the  subject  from  all  doubt 

The  book  is  well  printed,  and  is  attractive  in  appearance.  A 
few  minor  errors  may  be  noted.  On  page  32.  i6ji  should  be 
168 1.  The  articles  of  Confederation  were  not  in  operation  for 
ten  years  from  1777  to  1787,  as  appears  to  be  suggested  on 
page  40.  They  were  adopted  by  Congress  in  1777,  but  not 
by  the  States  until  1781.  They  were  in  operation  from  1781 
to  1789,  when  the  Constitution  took  effect. 

Aldekt  B.  Wbimer. 


C6MME.NTARIES  on  American  Law.  By  James  Kent.  LL.  D.. 
Chancellor  of  the  State  of  New  York.  In  one  volume. 
Edited  by  Wm.  Harpcastlb  Browne.  A.  M.,  of  the  Phila- 
delphia Bar.  St.  Paul,  Mmn.:  West  Publishing  Co. 
|8<H. 

The  literary  style  of  a  legal  text  book  is  an  important  factor 
in  any  estimate  of  its  worth,  especially  in  the  case  of  those 
works  which  from  thdr  general  character  would  seem  to  be 
designed  for  the  use  and  instruction  of  laymen  as  well  as  of 
members  of  the  profession,  and  this  is  particularly  true  of 
Ke>'t*s  "  Commentaries  on  American  Law."  This  work  was 
last  revised  by  the  author  about  fifty  years  ago,  and  the  value 
of  the  greater  part  of  the  text  as  an  authority  on  the  law  of 
this  country  is  at  present  small,  and  becomes  less  every  year  as 
tlie  gap  between  past  and  present  widens. 

Mr.  Browne  has  in  the  edition  before  us  attempted  to  give 
Kent  a  present  practical  value,  but  his  treatment  has  hardly 
nK-t  with  success.  The  original  Kent  possesses  great  value 
for  a  certain  class  of  laymen  for  whom  some  general  knowl- 
edge of  the  law  of  their  country  is  almost  as  necessary  as  it  is 
advisable,  but  the  present  edition  has  not  that  value,  the  style 
of  the  author  being  completely  lost  in  the  editor's  short  and 
concise  paragraphs,  which  smack  strongly  of  the  digest,  and 
which  have  too  little  literary  connection  for  pleasant  reading. 
The  fault,  however,  is  almost  entirely  with  tiie  arrangement, 
for  the  editor's  work  is  very  conscientious,  the  real  meat 
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-of  Kent  being  judiciously  and  thoroughly  extracted  and 
dearly  set  forth.  Still  the  work  b  without  that  atttactivencn 
which  commended  it  to  the  general  reader,  and  the  charm 
of  the  learned  chancellor's  work  is  gone.  One  misses  also 
the  references  to  those  general  authorities  such  as  Wabd, 
PRRsnroN,  PoTHiEX«  Grotius  and  others,  which  are  always 
interesting  to  the  scholar.  And  this  brings  us  to  what  we 
consider  a  very  grave  objection  to  the  character  of  this  edition, 
though  we  are  aware  that  much  can  be  said  upon  the  other 
side.  The  editor  has  omitted  almost  all  of  the  notes.  A  text 
as  old  as  Kent's  requires  references  to  the  authorities  upon 
which  its  propositions  are  based,  so  that  the  student  may  have 
some  guide  as  to  the  relative  value  of  those  propositions  and 
may  not  be  obliged  to  store  his  mind  with  an  indiscriminate 
mixture  of  good  and  bad  law.  Well  chosen  references  furnish 
the  student  with  a  basis  for  independent  invesdgatioQ,  and 
while  thb  may  not  be  so  necessary  to  those  who  study  under 
the  overseeing  eye  and  reasonable  advice  of  an  instructor,  as 
b  the  case  in  our  great  law  sc  loob,  yet  it  b  important  for  the 
Urge  number  of  students  who  *ave  not  that  advantage.  Their 
reading  of  the  present  edition  of  the  Commentaries  would 
probably  result  in  the  acqubition  of  a  large  mass  of  unproved 
matter  which  would  be  a  stumblii  g  block  in  their  future  pro- 
gress* 

But  thb  lack  of  references  most  leriously  affects  the  char- 
acter of  Mr.  Browne's  work  in  those  instances  where  a  note 
could  have  easily  supplied  dther  infc  "mation  on  the  general 
changes  of  the  law  in  the  last  fifty  yea  s  or  a  correction  to  the 
text  itself  as,  for  instance,  references  to  he  Gvil  War  and  its 
effect  upon  Slavery,  the  International  G)  yright  Law,  the  insti- 
tution of  the  Interstate  Commerce  Comiiiission  and  the  Grcuit 
Court  of  Appeals,  the  Indbn  question  and  the  like ;  and  notes 
of  the  facts  that  certam  of  the  year  books  have  been  translated* 
that  words  which  would  ordinarily  create  an  estate-tail  ate 
now  by  statute  in  many  states  to  be  construed  as  creating 
estates  in  fee  simple ;  that  the  doctrine  that  a  married  woman's 
cpntTKt  amounts  to  an  appointment  of  her  separate  estate  has 
.been  exploded,  and  that  to  the  list  of  states  in  which  it  is 
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stntcd  that  the  remedy  by  distress  has  been  abolished  the 
nanics  of  at  least  a  doxcn  other  states  may  be  added.  The 
editor  might  also  have  omitted  in  his  digest  of  the  text  many 
rcrcncnccs  to  New  York  Statute  Law  fkithout  depreciating  the 
vahie  of  the  book  ai  a  general  treatise  on  American  law.  An 
examination  of  the  whole  of  the  present  edition  confirms  the 
impression  that  he  who  would  furnish  the  public  with  a  valuable 
Commentar>'  on  American  Law  should  either  republish  Kent 
as  last  re\'ised  by  the  author  himself  or  write  a  new  one  in  the 
light  of  nKxlem  and  recent  decisions. 

Robert  P.  Bradford. 


Hakd-Book  op  Common-Law  Pleading.    By  Benjamin  J. 
Shipman.    St.  Paul,  Minn:    West  Publishing  Co.     1894. 

This  volume  is  another  of  the  deservedly  popular  Hornbook 
Series,  and  posse«<es  in  an  eminent  degree  all  the  peculiar  ex- 
cellences of  that  system  of  text-books,  already  described  in  a 
review  of  Cbrk's  Criminal  Law,  published  in  the  August 
number  of  the  current  volume  of  this  magazine.  It  unll. 
therefore,  as  well  as  by  its  individual  merits,  add  to  the  pres- 
tige that  series  has  already  acquired,  and  is  enhancing  with 
each  successive  volume.  Books  of  this  kind  are  eminently 
adapted  to  the  needs  of  students,  who  should  acquire  a  firm 
grasp  of  the  fundamental  principles  of  tlie  law,  before  burden- 
ing their  minds  with  the  mass  of  trivial  and  often  inconsistent 
detail  that  dbflgure  so  many  so-called  text-books,  and  makes^ 
them  little  else  than  a  disorderly  digest  of  casies.  To  disinter 
the  underlying  principles  from  the  superincumbent  mass  of 
chaff,  is  a  task  equally  beyond  the  inclination  and  the  power  of 
a  student,  and  often  proves  a  task  to  the  experienced  lawyer. 
On  all  sides,  therefore,  a  text-book  which  clings  closely  to  the 
otntral  idea  which  its  name  represents,  is  sure  to  be  gladly 
welcomed. 

The  subject  of  this  volume  is  a  most  important  one.  In 
spite  of  the  prevailing  mania  for  innovation  and  for  the  culti- 
vation of  ignorance  and  carelessness,  which  has  nowhere  dis- 
played itself  to  better  advantage  than  in  legal  matters,  the 
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knowledge  of  the  principles  of  common-law  pleading  is  an 
absolute  essential  to  the  mental  equipment  of  every  lawyer,— 
as  essential  under  a  code  as  under  the  old  system  to  which 
they  owe  their  origin.  No  omission  of  a  material  averment^ 
no  duplicity  in  the  strict  sense  of  the  term,  no  negative  preg- 
nant, b  allowable  in  a*' proceeding  called  an  action,**  any  more 
than  in  a  common-law  declaration.  Thousands  of  lawyera 
are  daily  paying  the  penalty  of  their  wanton  disregard  or 
wilful  ignorance  of  that  (act. 

But  while  the  mam  principles  of  pleading  are  thus  essential, 
the  minutiae  of  the  old  system  are  no  longer  applicable  in 
moat  of  the  United  States ;  and  our  book  accordingly  does 
not  attempt  to  gi\'e  them.  To  do  so  would  indeed  be  beyond 
Its  scope.  But  it  will  be  diflkult  to  find  any  important  point 
that  the  author  has  overlooked,  or  any  important  case  that  he 
has  neglected  to  dte.  The  accuracy  of  his  statements  of 
principk»  also  seems  to  be  unexceptionable,  though  the  word> 
ing  might,  perhaps,  in  rare  instances,  be  improved. 

As  possessing  special  value  may  be  memioned  the  discussion 
of  pleading  in  assumpsit,  the  statement  of  parties,  the  special 
tratxTse,  and  negatives  pregnant  On  some  of  these  the 
author's  treatment,  while  not  so  scientific  as  that  of  Stephen, 
is  decidedly  clearer  to  the  average  student,  fi'om  its  very  want 
of  technicality. 

The  index  might  have  been  made  a  little  fuller,  for  with  a 
new  arrangement  of  the  subject,  such  as  in  this  book,  comes  a  * 
corresponding  difficulty  in  finding  the  subject  wanted,  and 
then  some  branches  of  pleading  are  so  well  known  under  pet 
names  that  it  is  never  well  to  omit  them.  The  lawyer  will 
search  the  index  in  vain,  however,  for  hb  old  friend,  **iibsqme 
koc^  though  he  will  find  it  safe  and  sound  under  its  more 
technical,  though  less  familiar,  name  of  "special  tfaversc,** 

There  are  some  matters  treated  of  in  the  book,  such  as  ver* 
diets  and  new  triab,  that  would  seem  to  belong  rather  to  prac- 
tice than  to  pleading;  but  these  imperlections  are  but  slight 
when  compared  with  the  substantial  value  of  the  work.  There 
b  every  reason  to  believe  that  it  will  to  a  large  extent  sup- 
plant the  work  of  Mr.  Stephen,  so  well-known  to  older  ( 
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ratiocM,  as  a  practical  text4>ook  for  the  student  of  law,  and  it 
will  certainly  serve  as  a  useful  book  of  reference  for  the  busy 
practitioner.  •  R.  D.  S. 


Prorlbim  and  Quiz  on  Common-Law  Pleading.    By  Earl 
P.  llonciKS.    St  Paul,  Minn.:  West  Publishing  Co.    1894. 

This  handy  Utile  collection  of  questions  on  Pleading  seems 
upon  examination  to  be  as  it  professes,  "especially  adapted  for 
use  with  SiiiPUAN*s  Hand-book  of  Common-Law  Pleading." 
It  also  appears  to  belie  its  innocent  appearance,  for  while  most 
of  the  problems  stated  are  such  as  a  student  can  readily  solve 
with  a  tittle  thought,  there  b  sandwitchcd  in  here  and  there, 
by  way  of  seasoning,  one  of  those  articles  known  as  catch- 
questions,  which  even  ciurts  have  notyet  solved  with  unanimity. 
This  does  not  detract  from  its  value,  however,  and  it  will  be 
found  most  useful  to  the  student  by  affording  him  an  oppor- 
tunity for  a  practical  apptication  of  the  principles  learned, 
without  which  the  study  of  law  would  be  a  drier  field  of 
knowledge  than  the  vallqr  of  dry  bones.  R.  D.  S 


Architect,  Owner  and  Builder  Before  the  Law.  By 
T.  M.  Clark,  Fellow  of  the  American  Institute  of  Archi- 
tects.   New  York:  McMillan  &  Co.    1894.    Price,  $5.oa 

This  is  a  law  book  written  by  an  architect.  It  is  dhfkled 
into  three  parts,  which  treat,  respectively,  of  the  architect  and 
the  owner;  the  architect  and  the  builder;  and  the  builder 
and  the  owner.  Each  part  is  divided  into  chapters,  which 
co\'cr  quite  fully  all  the  ordinary  questfons  of  law  likely  to 
arise  between  the  respective  parties.  Many  decisions  have 
been  consulted,  and  important  cases  are  quite  fully  dted. 

The  book  having  been  written  by  an  architect,  the  point  of 
view,  in  some  instances,  is  diflerent  from  that  which  would  be 
taken  by  a  lawyer ;  but  there  are  few,  if  any,  statements  of  the 
law  which  woukl  mislead  the  lay  reader.  Considering  that  the 
book  was  not  written  by  a  lawyer,  Its  breadth  and  accurKy 
are  remarkable;  and  the  (act  that  its  author  has  had  special 
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experience  and  training  in  the  practical  working  of  the  rela- 
tions of  which  he  treats,  gives  his  comments  and  criticisms  a 
point  and  suggcstivcncss  that  might  have  been  lacking  if  the 
the  book  were  from  the  pen  of  a  trained  lawyer  who  was 
nithout  this  special  experience. 

Architects,  builders  and  owners  will  find  the  book  interest- 
ing and  valuable  as  giving  them  the  legal  aspect  of  their 
reUtions;  and  lawyers  who  have  to  do  with  the  subject- 
matters  treated  of.  will  be  thankful  to  find  so  many  cases 
collected  and  clearly  stated  on  matters  not  covered  satisfac- 
torily by  any  other  treatne  known  to  the  writer. 

One  of  the  strongest  evidences  of  practical  wisdom  in  the 
writing  of  the  book  is  shown  by  the  author  not  attempting 
to  give  the  mechank's  lien  laws  of  the  different  states,  which 
he  speaks  of  as  in  "  a  constant  state  of  transition/'  a  remark^ 
the  force  of  which  particularly  appeals  to  a  Pennsylvania. 
Uiwyer. 

At  the  end  of  the  volume  are  three  forms  of  contracts 
between  the  builder  and  the  owner,  which  are  worthy  oT 
being  consulted  by  any  lawyer  who  has  a  contract  of  this 
kind  to  draw  or  pass  upon,  especially  the  third  form. 

An  alphabetical  list  of  cases  cited,  and  a  second  list  ghrtng- 
the  cases  of  each  state  alphabetically,  are  given.  The  index 
is  reasonably  full,  but  seems  to  the  writer  not  as  well  cxe-> 
cutcd  as  the  rest  of  the  book.  B.  H.  L. 


A  Tkeati^b  on  Disputbo  Handwriting  and  the  Deter* 

MINATION    OF    GENUINE    FROM     FoRGED   SIGNATURES;    ThC 

Character  and  Composition  of  Inks,  and  their  Deter- 
mination Bv  Chemical  TEs-m;  The  Kffecf  or  Age  as 
Manifbtted  in  the  Appearance  of  Written  Instru- 
ments AND  Documents.  By  Wiluam  E.  Haoan,  Expert 
'  in  Handwriting.  (All  rights  reserved.)  Albany,  N.  Y.: 
Banks  &  Brothers.     1894. 

This  book  came  to  our  hands  for  review  after  Prof.  Frazer's 
work  had  been  read,  and  has  been  read  entirely  through,  wtth 
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the  exception  of  some  of  the  caset  in  the  appendix.  There 
arc  many  things  in  this  Book  which  arc  valuable,  but  in  our 
judgment  the  author  place*  entirely  too  much  stms  upon  hit 
theory  of  muscular  co-ordination  and  pen  pressure  as  fiimasb* 
ini:  the  means  of  identification  of  disputed  writings.  A  wiy 
lar^c  portion,  and,  in  our  opinion,  a  very  undue  proportion 
of  Mr.  Hagax's  book  is  occupied  in  discusskm  of  this  theory. 
While  this  is  a  valuable  means  of  investigation,  it  b  only  one 
of  many,  and  in  our  experience  not  by  any  means  the  most 
valuable.  In  our  opinion.  Professor  Frazbii  has  more  cor- 
rectly formulated  the  weight  to  be  attributed  to  this  method 
of  investigatkm.  On  page  74  of  his  book,  referring  to  this 
subject,  he  used  the  following  language:  **  Within  certain 
limiLiticms  it  is  an  importint  object  to  study,  and  may  give 
indications  of  value  to  corroborate  or  refute  the  hypotheses 
biist.fl  upon  other  lines  of  study.'* 

I  lis  statements  in  the  cha|)tcr  on  chemical  testing  of  foikii 
and  in  his  account  of  the  Davis  Will  Case,  are  not  always 
correct,  and  in  this  respect  wc  do  not  regard  the  book  as 
reliable.  For  instance,  on  page  247,  the  author  states^ 
referring  to  the  test  of  the  inks  in  the  will  in  the  Davis 
Will  Case,  that  **the  fact  that  it  turned  the  ink  red,  and 
this  would  be  the  reaction  it  would  have  upon  logwood  ink, 
did  not  fully  establish  the  kientity  of  the  btter,  for  according 
to  the  best  chemical  authority  this  same  reaction  would  have 
occurred  were  it  made  from  analyne  [sic]  black  (see  Allen's 
Commercial  Organic  Analysis,  edition  of  1889,  page  I  so).** 
Referring  to  the  authority  dted,  we  find  the  following:  '*  Log- 
wood ink  marks  are  mostly  reddened  by  oxalic  add,  and 
alizarin  marks  become  bluish,  but  aniline  inks  are  unaffected. 
With  hydrochloric  acid,  fogwood  ink  marks  turn  reddish 
or  rcddish-grcy,  alizarin  marks  greenish,  and  aniline  ink 
marks  reddish  or  brownish-grey.*'  The  author,  however, 
docs  not  seem  to  have  stucfied  Mr.  Allrn's  work  with  very 
great  care,  for  if  he  had  consulted  page  252,  he  would 
have  found  the  folfowing:  ''Aniline  blade  differs  remarkably 
from  most  other  aniline  colors.  In  that  it  is  wkdfy  imstUir 
tm   wattr,  alcohol,   adds,  soap-lye  and  alkaUne  solutions. 
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Hcnoc  the  application  of  ready-formed  aniline  black  b  very 
limited,  and  it  is  usually  produced  in  the  fibre  itself.  It 
jficlds  an  extremely  (ast  and  pure  black  on  cotton,  but  it  is 
not  well  suited  for  dyeing  silk  or  wool."  From  this  it  appears 
that  analine  black,  which  by  the  way  is  improperly  spelled  by 
Mr.  Hagan,  being  insoluble  in  water  cannot  be  used  and  is 
not  used  in  making  ink  in  which  water  is  the  only  solvent 
used.  It  further  appears  on  the  same  page  of  Allex  that 
analine  black  is  either  wholly  unchanged  by  adds  or  turned 
slightly  greenish  and  not  red. 

We  might  criticise  further  his  report  of  the  Davis  Will 
Case,  for  we  know  from  personal  inspection  of  the  document 
that  many  other  statements  therein  contained  are  inaccurate 
and  untrue.  We  will  instance  only  one  on  page  249,  where 
he  states  that  the  signature  in  question  was  plainly  a  traced 
signature.  We  state  from  personal  inspcctwn  of  the  (kxu- 
ment  that  there  was  not  tlic  slightest  evidence  of  tracing  in 
or  about  it  In  many  other  cases,  the  author  assumes  things 
as  proved  upon  the  trial  upon  which  there  was  a  vcfy  great 
conflict  of  testimony.  The  jury  disagreed.  The  report  as  a 
whole  is  altogether  biased  and  inaccurate. 

Consklering  the  involved  style  in  which  the  book  is  written, 
that  undue  space  Is  devoted  to  a  pet  theory,  the  accuracy  of 
the  chemical  part  of  the  work,  and  the  manifest  bias  of  the 
author  in  the  statement  of  cases  so  &r  as  we  have  examined 
it,  we  do  not  regard  the  book  as  an  entirely  accurate  exposi- 
tion of  the  science  which  it  reports  to  treat 

M.  D.  EwxuL 
Tkt  KMt  Uw  SdMol  or  Chkafo. 


A  TkBATISB  QIC  THE    LaW   OP   WlLLS    AND  AdMIXISTIATIOK. 

By  RoBBiiT  Pricharo,  of  the  ChatUnooga  Bar.    Cha^ 
tanooga:  MacGowan  &  G>oke,  Printers.     1894. 

It  IS  not  often  that  one  can  read  with  interest  a  book  avow- 
edly devoted  to  the  practice  in  the  courts  of  one  particular 
state,  and  when  such  a  duty  proves  a  pleasure  instead  of  a 
^Ireaiy  task  it  is  a  matter  for  congratulatioii.  Such  has  proved 
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the  case  with  Mr.  PRiciiARtVs  work.  It  is  that  ram  oris  in  the 
world  of  scientific  publications,  an  interesting  trcatijtc  on  a 
purdy  technical  subject  The  Law  of  Willsi  and  Administratioa 
must,  of  neceisat}',  be  treated  within  somewhat  narrow  limita- 
tions. Since  it  has  become  so  purely  statutor>%  rcicrenoe  can 
be  made  to  but  one  localKy,  and  Mr.  Priciiakd's  work,  as  he 
tells  us,  is  **  first  of  all  a  Tennessee  book.*'  The  arrangement 
cmnot  be  criticised.  First,  a  general  introduction.  Then 
Part  I,  the  Law  of  Wills,  under  which  will  be  found  titles  re- 
bting  to  Testamentiry  Capacity,  Kxccution  of  Wills.  Probate 
and  Construction  of  Wills.  Part  II,  the  Law  of  Administrationt 
contains  Appointment  ami  Qualifications  of  I^xecutors  and  Ad- 
mtnistrationst  Assets  and  lnvcntor>',  Powers  and  Duties  of  Exe- 
cutors and  Adminuitrators,  Distribution  and  Settlements,  Real 
Assets  and  Insolvent  Estates.  There  b  a  carefully  prepared  in« 
dex  of  nearly  one  hundred  pages,  but  no  table  of  cases  dtcd. 
Under  ever>'  title  the  scheme  adopted  is  carefully  and  logicall/ 
worked  out.  Nothing  is  omitted  upon  which  a  question  could 
arise.  Forms  of  practice  are  introduced  under  their  appro- 
priate chapters,  which  will,  without  doubt,  prove  most  uscfiil 
to  local  practitioners.  The  exceptional  qualities  of  this  work, 
however,  will  be  found  in  the  author's  own  peculiar  province 
the  text  itself.  Clear,  concise  and  forcible,  patient  in  explana- 
tion, yet  not  burdened  with  anecdotal  extracts  from  decisions, 
it  well  fulfills  the  purpose  for  which  it  is  intended.  One  thing 
is  to  be  regretted,  as  it  can  only  be  accounted  for  as  an  author's 
hul)by.  With  a  desire  to  be  aggressively  modem  and  Ameri- 
can the  author  has  practically  excluded  English  references 
and  decisions.  It  Is  true  that  in  actual  practice  the  local 
jealousy  of  courts  has  effectually  checked  the  citation  of 
English  cases  in  briefs,  and  in  notes  tlicrcforc  intended  merely 
for  local  briefing  purposes  they  arc  no  longer  an  important' 
feature.  But  there  can  be  for  us  no  thoroughly  scientific 
presentatM>n  of  a  legal  topic  that  docs  not  cany  us  bade 
through  the  centuries  of  English  influences  and  institutions. 
The  law  of  decedent's  estates  in  Tennessee  did  not  spring, 
Minerva4ike,  firom  the  heads  of  the  county  justices  cf  Ten- 
nessee or  North  Carolina,  the    mother  sUte.    This  point 
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would  be  a  matter  for  terious  quarrel  with  the  author,  did  he 
not  embody  in  his  text  the  sound  doctrines  of  English  judgei 
and  chancellors  fkith  an  invigorating  freshness  and  strength 
that  we  dearly  delight  to  claim  as  a  national  trait 

Wm.  H.  Lon>.  Jr. 


Tub  Principles  op  thb  Law  op  Real  Propbrtt.  Put  I. 
The  Estates  at  Law  and  in  Equity.  By  Chrisiopher 
Stuart  Patterson.  Philadelphia:  Allen,  Lane  &  Scott. 
1894. 

This  modest  little  pamphlet,  which  contains  an  outline  of 
the  first  year's  courM  in  the  Law  of  Real  Property  in  the 
Law  School  of  the  University  of  PMnsylvania,  has,  within  it, 
more  solid  meat  than  is  to  be  found  in  many  ■  a  text4x>ok  of 
twice  i^  siie.  It  is  not  a  text-book,  as  that  word  has  now 
come  to  be  understood  in  legal  literature,  but  is,  nevertheless, 
one  in  the  real  sense  of  the  word — a  scientific  arnmgement 
of  the  principles  which  govern  its  subject-matter,  developed 
in  logical  order,  with  cases  added  to  elucidate  the  applicatioa 
of  those  principles.  While  not  a  book  that  i^ipeals  to  the 
practising  lawyer,  simply  because  it  does  not  contain  the  mass 
of  detail  that  b  necessary  for  his  purposes,  it  will,  neverthe- 
.  less,  not  be  wholly  a  waste  of  his  time  to  consult  it  as  a  book 
of  rderence,  or  to  freshen  the  memory  of  those  who  are  apt 
to  forget  principles  in  the  mass  of  case  law  that  each  year 
pours  forth  inesdiaustibly ;  and  it  is  simply  invaluable  to  the 
student,  presenting,  as  it  does,  in  a  readily-accessible  form,  the 
Infomtiitkm  to  acquire  which  he  would  otherwise  be  com- 
pelled to  grope  through  an  interminable  labyrinth,  with 
acaroely  a  ngr  of  light  to  guide  him.  X. 


AMERiCAif  Elbctrical   Cases.     Edited   by  Wiluam  W. 
Morrill    Volume  L    Albany,  N.  Y.:  Matthew  Bender. 

With  the  growing  fanportanoe  of  electrid^  as  a  factor  ki 
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human  affiura,  litigation  in  regard  to  this  wonderftil  and 
mysterioufl  power  must  necessarily  increase.  It  is  perhaps 
not  an  unsafe  prediction  that  at  the  end  of  the  next  twemty-five 
years,  nearly  one-half,  of  the  decided  cases  will  involve  an 
applicatioo  of  legal  principles  to  the  determination  of  tome 
vexatious  questions  rebting  to  this  agency.  As  electricity  has 
revolutionised  existing  miiterial  conditions  whenever  introduced, 
so  it  may  require  in  its  workings  the  application  of  legal  princi- 
ples other  than  those  which  are  now  applied  m  similar  cases. 

The  importance,  therefore,  of  keeping  in  touch  with  the 
growth  and  development  of  the  kw  of  electricity  can  hardly  be 
underestimated.  The  collection  of  all  important  electrical 
cases  and  publication  in  one  series  of  books  to  be  known  as 
American  Electrical  Cases  will  greatly  iadlitate  both  the  law- 
yer and  the  electrician  in  making  and  keeping  themsdves  up 
with  the  decisions  relating  to  this  important  agency. 

The  first  volume  of  the  proposed  series  contains  one  hundred 
and  fifty-five  complete  a*ports  of  decided  cases,  and,  in  notcs^ 
memoranda  of  over  thirty  additkmal  cases  decided  between  the 
years  1873  and  1885.  Each  case  is  followed  by  a  short 
Annntatkm,  varying  in  length  from  one  line  to  a  page  and 
a  half,  which  contains  a  list  of  tlie  cases  in  the  volume  in 
which  the  particular  case  is  cited,  cross  references  to  other 
cases  involving  a  discussion  of  similar  principles  and  references  « 
to  earlkrr  cases  with  short  digests  of  some  of  the  leading  ones. 
About  seven  pages  of  the  book  are  devoted  to  a  ''general  note** 
which  contams  short  digests  of  cases  decided  during  the  period 
covered  by  the  volume,  but  which  for  various  reasons  were  not 
selected  for  reprinting  in  full.  At  the  end  of  the  book  there  if 
a  fill!  index,  under  each  heading  of  which  are  collected  shoft 
digests  of  all  the  isises  relating  to  the  subject  indicated.  The. 
index,  therefore,  consists  practically  of  a  collection  of  short 
annotations  under  appropriate  headings. 

A9  neariy  all  of  the  cases  in  Volume  I  relate  to  telegraph 
companies,  the  book  can  hardly  be  said  to  present  anything 
new  to  the  professloni  this  subject  being  well  covered  by  the 
various  works  on  telegraph  companies.  The  succeeding 
volumes  wfll  doubtless  contain  much  that  is  new.and  with  tiie 
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increase  in  litigation  in  this  subject  should  prove  useful  and 
convenient  aids  to  the  profession. 

Edward  Brooks^  Jr. 


New  Roads  and  Road  Laws  in  the  United  States-  By 
Rot  Stone,  Vice-President  National  League  for  Good 
Roads,  etc.    New  York:  D.  Van  Nostrand  Co.     1894. 

Although  this  book  does  not,  strictly  speaking,  belong 
to  the  domain  of  legal  literature,  it  will  nevertheless  be 
read  with  profit  by  all  lawyers  interested  in  the  broad  and 
important  subject  of  road  improvement.  The  wnstched  roads 
which  disgrace  so  many  sections  of  the  country  are  evils 
which  must  be  corrected  not  only  by  the  adoption  of  scientific 
methods  of  construction,  but  also  b>'  radical  changes  in  the 
antk)uatcd  road  laws  and  in  the  system  of  public  expenditure. 
Mr.  Stone  devotes  the  greater  part  of  his  work  to  a  descriptkm 
of  the  kinds  of  roads  suitabk;  for  various  localities,  etc.,  and 
gives  us  some  very  encouraging  information  as  to  the  practical 
value  resulting  to  the  fanner  by  the  la>'ing  of  smooth,  hard 
sur&ccM  without  the  accompaniment  of  increased  taxation. 
The  a|)pendix  contains  the  substance  of  the  recently  enacted 
road  laws  of  sixteen  states,  as  well  as  the  schemes  for  nmch 
needed  legislation  and  plans  for  state  aid  in  several  important 
states.  It  is  to  be  regretted,  however,  that  the  author  did  not 
dwell  upon  the  incomplete  and  unpractical  features  of  the  old 
road  laws  (still  in  force,  alas,  in  too  many  states)^  and  contrast 
them  with  the  new  provisions. 

The  book  is  exceedingly  well  turned  out  The  illustrations 
add  much  to  the  interest.  W.  S.  E. 


Tables  for  Ascertaining  Present  Value  or  Vested  and 
Contingent   Rights   op   Dower,  Curtesy,    ANNurriEs 

AND  OP  OTHER   LiPE  ESTATES ;     DaM.\GBS    FOR  DSATH   IT 

Wrongful  Act,  Etc.  Computed  and  Compiled  by 
Floribn  Giauque,  A.M.,  and  Henrt  B.  McClurb,  A.  II. 
andnnati:  Robert  Clarke  &  Co.    1894. 
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Theie  tablet,  baaed  chiefly  upon  the  Carlisle  Table  of 
Mortality,  a|ipear  to  have  been  prepared  with  anxious  care  by 
:thc  compilem,  who  represent  themselves  as  having  taken  every 
prccautioQ  to  prevent  errors,  whether  in  computation  or  in  the 
prmting.  The  profession  will  undoubtedly  find  this  volume 
•c»f  great  service  in  the  solution  of  the  complicated  "present 
-value  problems,**  which  so  frequently  arise  in  the  domain  of 
real  property  law,  and  also  in  the  determination  <^  trouble- 
some questions  relating  to  the  true  measure  of  damage  for  the 
premature  termination  of  life  by  negligence  or  wrongful  act. 
The  volume  contains  Life  and  Annuity  Tables,  with  rules  for 
•their  use  in  respect  of  vested  and  contingent  dower  and 
(Curtesy  rights  and  damages  for  injury,  a  death  from  another's 
wrongful  act,  negligence,  etc;  the  Bowditch  Table,  table  cf 
expectancy  of  life  as  shown  by  the  Carlisle,  the  Combined 
Kxpericnoe,  the  American  Experience,  the  Thirty  Officers* 
Experience,  the  Farr  No.  3,  and  the  Northampton  Tables  of 
Mortality,  etc.,  etc.  '  There  is  also  a  table  and  rule  for  ascer- 
taining the  present  value  of  any  sum  at  2,  2}^,  5,  5)^,  4«  4yi, 
St  6i  7t  S,  9  and  10  per  cent,  for  any  number  of  years  from 
one  to  eighty,  inclusive.  This  latter  table  b  especially  valu- 
able. It  is  computed  upon  a  compound  interest  basis  and  the 
formula  used  is  ^/'>-  =  '7*. 

In  view  of  the  number  of  dedstons  in  fiivor  of  the  admissi- 
bility of  such  tables  as  evidence  in  suits  involving  the  ques- 
tions to  which  they  relate,  the  importance  of  having  this 
volume  at  hand  cannot  readily  be  over  estimated.  The  tables 
are  printed  in  type  that  is  admirably  clear  and  the  arrangement 
4>f  the  figures  is  in  all  respects  satisfectory.  G.  W.  P. 


A  Legal  DociniBirr  op  Babylonia.  By  Momus  Jas- 
TROW,  Jr.,  Ph.D.  From  the  "Oriental  Studies"  of  the 
OrienUl  Cub  of  Philadelphia.     1^. 

In  this  little  pamphlet  Dr.  Jastrow  discusses  a  Legal 
Document. of  Babylonia*  deaOing  with  the  redssioo  of  an 
invalid  contract  of  sale.    The  ''Document"  la  queitioo  it 
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a  little  clay  tablet  owned  by  Mayer  Sulzber]ger,  Esq^  of  the 
Philadelphia  Bar,  and  is  said  by  Dr.  Jastrow  to  be  in  an 
excellent  state  of  preservation.  Dr.  Jastmow  cUssifies  the 
legal  documents  of  liabylonia  under  four  heads,  which  (if 
we  may  reduce  them  to  the  terms  .of  modem  legal  parlance) 
correspond  to  (i)  due  bills  and  receipt;  (2)  bills  of  sale; 
(3)  deeds,  settlements  and  formal  executory  contracts;  and 
{4)  judicial  records.  He  comments  upon  the  value  of  these 
documents  as  containing  important  incidental  evidence  of 
manners  and  customs  in  ancient  Babylonia;  and  he  then 
translates  the  document  in  question  and  finds  that  it  belongs 
to  the  fourth  class.  Tlie  date  is  fixed  at  642  B.  C.  One 
Apia  aflected  to  sell  to  Nurea  real  property  over  which  he 
possessed  no  power  of  alienation.  Nurea  paid  the  considera 
tion  and  (it  b  assumed)  entered  into  possession.  A  paternal 
uncle  of  the  vendor's  then  asserted  a  title  to  the  property  and, 
upon  restoration  of  the  consideration  to  Nurea,  the  latter 
surrendered  the  deed  to  the  claimant  All  the  parties  being 
before  the  court  complete  justice  seems  to  have  been  done 
by  combining  many  of  the  features  of  ejectment,  the  action 
for  money  had,  and  received,  and  the  common  law  fine. 
Dr.  Jastrow's  scholarly  and  suggestive  comments  upon  the 
document  in  question  and  upon  Babylonian  documents  in 
general  will  be  read  with  great  interest  by  those  into  whose 
hands  this  pamphlet  comes. 

G.  W.  P. 


'  <3KEAT  Dissenting  Opinions  of  the  Supreme  Court  of  the 
UNrrsD  States.  A  Paper  Read  at  the  17th  Annual  Meet- 
ing of  the  American  Bar  Association  (1894).  By  Hamp- 
ton L.  GuuoN,  of  the  Philadelphia  Bar.  Reprinted  from 
the  Transactions  of  the  Association. 

For  his  address  to  the  Bar  Association  Mr.  Carson  selected 
a  subject  as  fortunate  as  it  is  unusual.  Dissenting  opinions 
are  too  generally  looked  upon  as  feeble  remonstrances  of 
stubborn  members  of  the  court  against  the  decision  of  the 
jnajority,  or  as  something,  at  all  events,  which  is  not  the  law. 
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hence  does  not  concern  the  practttionv.  The  student,  hov- 
ever,  should  no  more  overlook  the  optnion  tii  the  niinonty 
upon  an  important  question  than  lie  should  (he  af)n»iicnt  of 
counsel  tor  the  losing  side.  But  the  dissenting  opmoca  of 
the  United  States  Supreme  Court  have,  in  several  notable 
cases,  an  impoitance  greater  than  to  the  student  merely,  for 
they  have,  as  Mr.  Carson  points  out.  become  finally  the 
settled  law  uf  the  land.  Only  one  entirely  £mifliar  with  tlie 
history  of  our  highest  tribunal,  with  the  careers  6t  the  men  • 
who  from  time  to  time  have  com|Mised  it,  and  m-ith  tlic  opin- 
ions they  have  delivered,  as  well  as  with  the  circumstances 
which  influenced  those  opinions,  could  have  prcM,*ntcd  in  such 
a  scholarly  ami  criticil  manner  the  sketch  of  these  great  |)ro- 
tests.  I  lintory  of  a  kimi  that  is  not  elsewhere  obtainable  (un- 
less it  be  from  the  same  author's  gresit  work  on  **  The  I  listory 
of  the  Supreme  Court  *')  is  contained  in  this  little  |)amphkt 

W.  S.  K. 


An  I1.LU8TRATKD  D1CT10.NARV  OP  Mediclve  Biology  and 
Allied  Sciences.  By  George  M.  GouLn,  A.M.,  M.D. 
IkMton,  Mass.:  Little,  Brown  &  Co. 

This  work  consists  of  1633  large  octavo  pages.  From  such 
examination  as  we  have  been  able  to  give,  it  appears  to  have 
fulfilled  all  the  promises  made  by  the  publishers  concerning  it. 
It  contains  a  large  number  of  new  words  and  ddinitions  from 
all  the  correlated  sciences. 

\Vc  notice  among  its  editors  the  names  of  Dr.  Cnas  S. 
Dolly  and  Dr.  Bukt  G.  Wilder,  each  of  which  b  a  suflkient 
guarantee  of  the  accuracy  of  the  departments  under  their 
charge.  The  work  gives  the  pronunciation  of  every  word  and 
is  profusely  illustrated. 

It  has  nunMTous  useful  tables,  such,  for  example,  as  those  of 
Surgkal  Operations,  Tumors,  Animal  Parasites,  Compoaitkm 
of  Klcctrical  Batteries,  Pigments,  etc.,  besides  the  usual 
Bacteriological,  Chemical,  and  Anatomical  Tables. 

To  the  medicd  practitioner,  such  a  book  must  be  indispen* 
sable,  and  to  the  legal  practitioner  who,  at  the  present  day» 
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may  at  any  time  be  called  upon  to  deal  with  new  and  import- 
ant questions  involving  a  knowledge  of  medical  science  and 
Its  collateral  branches,  it  seems  to  us  almost  equally  necessary. 
It  is  impossible  in  the  brief  space  of  a  book  notice  to  give 
anything  like  an  adequate  view  of  so  important  a  work.  In 
our  opinion,  it  should  be  found  in  every  law  library.  It  seems 
almost  unnccesHary  to  state  that  the  book  is  admirsbly  printed 
and  bound.  M.  D.  Ewell. 

The  Kent  Law  School  of  Chicaifo. 


OifSMT  f>p  Insukanxk  Casks.     Hy  Joiix  A.  Finch.    Indian- 
apolis: The  Rough  Ncitcs  Co.     1K93. 

Our  resident  will  lurrhapM  rccill  the  review,  of  an  earlier 
volume  of  this  work  which  ap]K*arcd  in  jrst  Am.  Law  Reo. 
545.  Thiit  review  was,  on  the  whole,  favorable.  We  then 
had  before  us  the  Digest  for  tlK  year  ending  October  31, 
1892.  The  volume  in  hand  brings  the  work  down  to  Octo- 
ber 31,  1893.  It  is  grati^Hng  to  be  able  to  quote  with  f«f« 
erence  to  the  later  work  the  commendation  which  was  be* 
stowed  upon  the  earlier.  *'Mr.  Fikch  has  done  his  work 
well.  The  cases  are  carefully  digested,  the  chttsification  is 
good  and  the  index  is  rcnurkably  complete." 

G.  W.  P. 


The  Editors  also  wish  to  acknowledge  the  receipt  of  two 
excellent  manuals  (1)  "Vandcgrift's  United  SutesTarilT/'  a 
handbook  containing  the  completed  schedules  of  the  new 
tarilT  act,  a  fiill  explanation  of  customs  requirements  and  of 
the  hws  and  regulations  regarding  drawbadc,  etc,  publbhed 
by  F.  B.  Vandegrift  &  Co.,  New  York  and  Hiihuidpiiia. 

And  (2)  "  Jewett's  Manual  for  Election  Oflioefs  and  Voters 
in  the  State  of  New  York,  containing  the  General  Eledioci 
Law  and  Town  Meeting  Law  complcle  with  Amendments  to 
date.  The  provisions  of  the  Penal  Code,  Laws  and  Constitu- 
tkNiofthe  State  ate  also  inserted.  The  book  is  Invnlaable  ta 
the  New  York  practitioner,  and  is  calculaled  to  save  him 
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much  time  and  trouble.    It  is  published  by  Matthew  Bender, 
Albany.  N.  Y. 

I1ie  First  Annual  Report  of  the  Territorial  Bar  Assodatioa 
of  Utah  has  reached  us,  and  contains  an  address  upon  the 
^Codilicatioa  of  the  Law"  by  Mr.  HiWa.  and  one  by  tf^- 
Murphyupon'^TbeUseortheWrit  of  Injunctioo  toPicveii^ 
Strikes." 

The  review  of  Part  II  of  Prnfrsiui  Thayer's  CbmiO* 
Cowtitmional  Law  wiU  appear  in  *imnfTtiflH  with  M  ^ 
part  III,  which  has  just  1 
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RICHARD  C.  McMURTRIE. 

Richard  C  McMurtrie  was  born  in  Burlington  County, 
New  Jersey,  on  October  24,  1819.  He  died  at  Chestnut 
Hill,  Philadelphia,  on  the  2nd  of  October,  1894. 

Mr.  McMurtrie  was  admitted  to  the  Bar  at  Philadelphia  on 
the  1 2th  of  November,  1840. 

His  character  as  a  man  and  as  a  fawyer  was  most  admirable 
and  noteworthy ;  and  it  would  seem  to  be  useful  to  recall 
some  of  the  causes,  in  which  during  his  long  professional  life 
he  was  engaged,  as  in  thU  way  his  characteristics  may  be  best 
illustrated.  Some  of  these  cases  were  of  high  public  con- 
cern, and  many  of  them  involved  private  interests  of  the 
greateit  personal  and  pecuniary  im|)ortance. 

It  may  not  be  generally  known  that  Mr.  McMurtrie  in  his 
youth  m*as  engaged  in  a  fugitive  slave  case.  Quite  early  in 
his  career  he  was  retained  by  a  southern  gentleman  to  en- 
force the  return  of  a  fugitive  slave.  It  is  believed  that  this 
professional  engagement  did  not  coincide  with  Mr.  McMurtrie's 
personal  feelings,  but  he  conceived  it  to  be  his  duty  to  rep- 
resent hb  client  in  the  assertion  of  hb  legal  rights,  and,  al- 
•though  the  case  was  one  which  was  opposed  to  the  then  pre- 
vailing public  sentiment  in  the  jurisdiction,  where  the  question 
was  determined,  he  did  not  hesitate  to  lend  his  fullest  powers 
to  the  support  of  the  contention,  which  he  felt  his  duty  re- 
quired him  to  advocate. 

In  the  prime  of  his  life  Mr.  McMurtrie  was  engaged  in 
very  many  important  causes,  of  which  three,  perhaps,  deserve 
special  mention.  Thefirst  is  that  of  the  City  of  Philadelphia 
V.  Collins,  68  P^.  106.  It  was  a  case  really  of  great  public 
moment  The  particular  suit,  it  is  true,  was  whether  a  canal 
boatman,  who  had  been  hindered  in  his  navigation  of  the 
canal  by  the  ci^s  action  in  drawing  oflT  the  water  of  the 
Schuylkill  for  the  puipote  of  securing  power  to  the  Fairmount 
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Water  Works,  could  recover  damages  for  Uie  detention  of  his 
boat ;  but  the  decision  of  thb  particular  suit  involved  a  con- 
sideration of  the  right  of  the  dty  to  uke  water  of  a  navigable 
stream,  not  for  the  purpose  simply  of  domestic  use  by  riparian 
owners,  but,  under  an  agreement  with  the  grantee  of  the  State, 
in  order  to  fomish  powei-  to  pump  the  water  into  the  reservoir 
of  the  water  works.  The  contention  tigmnsi  any  such  right 
on  the  city's  part  and  for  its  liability  for  the  wrong  done  was 
successfully  supported  by  Mr.  McMurtrie  in  the  court  belov 
and  (on  a  writ  of  error  taken  by  the  city)  in  the  Supreme 
Court. 

In  the  Credit  Mobilier  v.  Commonwealth,  67  P^  333,  Mr. 
McMurtrie  twice  secured  a  reversal  of  the  dedsion  of  the 
Dauphin  County  Court,  which  had  been  in  favor  of  the  Com- 
monwealth—the second  time  with  an  expression  of  opinioa 
that  binding  instructions  should  have  been  given  in  fiivor  of 
his  client.    The  question  wan  whether  the  Commonwealth 
wa.H  cnlitlecl  to  tax  pmfitM  earned  in  building  a  railroad,  and 
which,  under  the  terms  of  an  assignment  of  the  contract,  were 
to  be  divided  among  parties,  who  were  stockholders  in  the 
Credit  Mobilier.     It  was  held  by  the  Supreme  Court  that  the 
profits  so  made  were  not  those  of  the  corporation  and  notr 
therefore,  taxable  as  such. 

In  Lewis.  Trustee,  v.  United  Sutes,  92  U.  S.  118,  the 
treasury  of  the  general  government  was  saved  an  enormous 
sum  by  the  efTorts  of  Mr.  McMurtrie  and  his  colleague  ht 
securing  the  priority  given  by  tlic  stitute  to  debts  due  the 
United  States,  as  against  the  estates  of  individual  partners  in 
the  firm  of  Jay  Cooke,  McCulIough  &  Company.    To  one  of 
the  departments  of  the  government  the  importance  of  this 
victory  cannot  be  o%'ercstimated ;  and  Mr.  McMurtrie*s  forcn* 
sic  efforts  by  which  this  success  was  mainly  secured  were  suck 
as  to  display  in  their  clearest  li^t  his  great  knowledge  of  law 
and  his  unsurpassed  ability  as  a  close  and  logical  reasoner. 

The  foregoing  have  been  selected  as  those  causes,  which 
brought  Mr.  McMurtrie  most  prominently  before  the  profes- 
sfon  and  the  public  at  large,  and  they  illustrate  better,  pe^ 
haps,  than  can  be  done  in  any  other  way  certain  qualities  of 
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his  personal  and  profcasional  character.  In  one  or  the  other 
of  these  causes  he  showed  himself  to  be  a  man  absolutely 
fearless  in  the  discharge  of  duty,  capable  of  a  most  accurate 
construction  of  apparently  conflicting  public  and  private 
rights,  one  able  to  handle  with  ease  the  gravest  questions  be- 
tween the  State  and  its  citizens,  and,  finally,  one  who  had  the 
capacity  to  determine,  and  enforce  upon  the  attention  of  the 
court,  the  exact  measure  and  just  application  of  doctrines  of 
the  greatest  importance  both  of  equity  and  of  commercial 
hw,  in  a  case  requiring  the  moKt  profound  knowledge  of  both. 
The  readers  of  this  niagaiinc  may  well  recall  Mr.  Mc* 
Murtrie's  contributions  to  its  |)agcs,  and  it  is  not  necessary  in 
this  article  to  dwell  upon  his  characteristics  as  a  public-spirited 
•citizen  and  a  broad-minded  and  profound  lawyer,  which  were 
displayed  in  these  writings. 

GEa  Tucker  Bispham. 


The  editors  of  the  Amkrican  I j^w  Rkimstkr  ami  Rkvikw 
cannot  refrain  from  taking  thi.**  o|)|)ort unity  of  expressing  their 
sense  of  loss  in  the  death  of  Mr.  Richard  C.  McMurtrie.  As 
Mr.  Bispham  has  said,  Mr.  McMurtrie  was  a  great  law}'er. 
Those  of  our  readers  whft  live  £ir  from  the  city  where  his  life 
was  spent,  have  only  to  read  the  articles  which  he  published 
in  this  magazine  to  realize  that  fact,  but  it  is  of  his  personal 
and  profcswional  character,  as  seen  from  the  standpoint  of  the 
younger  members  of  the  profession,  of  which  we  desire  to 
speak.  All  young  lauyers  who  came  in  contact  with  Mr. 
McMurtrie  realized,  in  spite  of  a  certain  indiflerence  in  manner 
and  bluntness  of  addiess,  that  he  felt  a  sincere  interest  in  the 
•ucccss  of  their  professional  labors,  and  in  thdr  acquisition  of 
correct  ideas  on  legal  subjects.  To  those  whom  he  knew 
were  really  interested  in  law  as  a  science,  be  never  failed  to 
pay  that  compliment  which  is  the  highest  of  all  compliments 
an  old  man  can  pay  to  a  young  one— the  explaining  of  his 
own  ideas  and  combatting  the  young  man's  opinkm  as  if  that 
opinion  was  as  weighty  as  the  dedsioo  of  a  teamed  judge. 
As  a  consequence  of  this  characteristic^  which  was  one  of  the 
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marks  of  hta  true  simplicity  of  cKarKter,  not  only  is  his  loss 
felt  as  a  pcTKNial  one  by  his  contemporaries  at  the  Bar,  but 
even  by  those  who  were  almost  by  a  half  a  century  his  juniors. 
It  is  therefore  true  that  the  influence  of  his  professional  life 
was  not  limited  to  those  of  his  own  age  and  generation,  but 
eitfcnded  throughout  the  profession  feom  its  oldest  to  its 
youngest  member. 

After  the  announcement  in  the  October  number  of  the 
competition  priaes  oflercd  by  the  Amekicax  Law  Registpr 
AND  Revibw  for  the  best  annotation  to  be  contributed  to  its 
pages,  the  attention  of  the  Kditors  was  called  to  the  feet  that 
the  author  of  the  annotation  to  which  the  first  prize  was 
awarded  had  drawn  upon  Mr.  Bennett's  note  to  hb  edition  of 
Benjamin  on  Sales  to  such  an  extent  as  to  deprive  the 
annotation,  in  the  judgment  of  the  Editors,  of  that  feature  of 
originality  which  is  essential  to  such  a  piece  of  work.  While 
it  is  quite  possible  that  the  exccssi\*e  use  of  the  authority  tn 
question  was  the  result  of  a  misapprehension  upon  the  part  of 
the  writer  of  the  annotatkm  with  respect  to  the  nature  of  the 
work  required  of  him,  it  if  nevertheless  entirely  clear  in  the 
minds  of  the  Edilon  that  no  altemative  it  open  to  them  but 
to  modify  the  decision  as  announced  and  to  «war4  the  fint 
prise  to  Miss  Mary  Baitefane,  wrhoae  anoolatiQii  bnd  tecoied 
the  tffimd  pciK. 


THE 
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As  Markbd  by  Decisions  selected  prom  the  Adtaxcb 
Reports  pok  November. 


Edited  bgr  Abimcmw  Stswam. 


The  Supreme  Court  of  New  Jersey  has  lately  decided,  in 

Lymh  v.  N.  K,  L.E.&W.  R,  R.,  30  Atl.  Rep.  187,  that  a 

suit  is  not  commenced  by  the  signing  and  scaling 

of  a  summons,  which  has  been  retained  in  the 

oflficc  of  the  attorney,  without  any  purpose  of  immediate 

service.  

According  to  the  Grcuit  Court  for  the  Southern  District  of 
Mew  York,  as  expressed  in  In  re  Howard^  63  Fed.  Rep^  263, 
an  "  undercoachman,"  whose  duties  are  partly  to 
assist  in  keeping  stables,  horMs  and  carriages  in 
good  order,  but  principally  to  drive  the  horses  when  his  em* 
pbyer,  or  any  of  his  fomily,  go  out  in  carriages,  and  to 
accompany  on  horseback  the  younger  members  of  the  fiunily 
when  they  go  out  on  horseback  ;  and  who  boards  with  hii 
employer's  coachman,  and  sleqis  in  a  room  over  the  coach- 
S4  M 


Z$o  PttcxmBss  OP  TUP.  law. 

house,  is  a  ** personal  or  domestic  servant'*  within  the  mean- 
ing of  the  U.  S.  Sutute  of  1885,  c.  164,  prohibiting  the 
immigration  of  aliens  umler  contracts  Ibr  labor,  and  providing 
that  the  provisions  of  the  act  shall  not  apply  to  **  persons 
employed  strictly  as  personal  or  domestic  servants.*'  Since, 
however,  the  Statute  of  1888,  c  1 2 10,  makes  tiie  decision  of 
the  Secretary  of  the  Treasury  on  such  subjects  conclusive, 
the  court  declined  to  discharge  the  relator  on  JMcas  cmpis. 

The  Court  of  Gvil  Appeals  of  Texas  has  recently  ruled, 
that  when  an  insolvent  debtor  executes,  as  part  of  the  mme 
transaction,  several  interdependent  deeds  of  tnist« 
i«i  passing  title  to  all  his  property  subject  to  exccu- 
Cfjjiur«  ij^jj^^  ^  ji^  benefit  of  certain  creditors,  with  a 
pmvi*«ion  that  the  surplus,  if  any,  is  to  be  distributed  among 
his  other  creditors,  holding  legal  claims,  the  deeds  constitute 
a  general  assignment :  Ciiy  Nad.  Bk,  v.  Mtrth.  Nttti,  BJL,  tj 
S.  W.  Rep.  848. 

In  the  opinion  of  the  Supreme  Judicial  Court  of  Mas^ 
sachusetts,  when  money  is  deposited  with  the  cashier  of  a> 
bank,  under  an  agreement  that  it  shall  be  in* 
vested  by  the  bank  in  bonds  and  stocks,  the  bank 
is  liable  for  the  return  of  the  money,  no  investment  having 
been  made,  though  the  agreement  for  investment  by  the  bbnk 
was  nltra  vires;  and  the  fact  that  the  cashier  embcaxled  the 
money  will  not  aflect  the  bank's  liability :  LHnbeUe  v.  PUu- 
fidd  N0ti.  Bk,,  38  N.  £.  Rep.  368. 


The  Supreme  Court  of  Minnesota  has  rendered  a  decision 
which  will  be  welcome  to  all  devotees  of  bicycling,  for  the 
manner  in  which  it  a.sscrts  their  rights  upon  public 
highways.  The  substance  of  that  decision  is,  that 
where  a  bicycler  \s  riding  along  a  highway,  and  a  horse  takes 
fright  at  him',  he  will  not  be  liable  in  damages  to  any  one 
injured  tltereby,  unless  he  was  acting  in  disregard  of  the 
rights  of  others.  The  highway  is  intended  for  public  use, 
and  a  person  driving  a  horse  thereon  has  no  rights  superior  to 
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those  of  a  pcRion  riding  a  bicycle.  A  bic>xle  is  a  vehicle, 
and  riding  one  in  the  usual  manner,  as  is  now  done  upon 
public  highways,  for  convenience,  recreation,  pleasure  or 
business,  is  not  unlawful ;  '*they  cannot  be  banished,  because 
they  were  not  ancient  vehicles,  and  used  in  the  Garden  of 
Eden  by  Adam  and  Eve  :**  TTtomfsom  v.  Dotigf,  60  N.  W. 
Rep.  545.  

In  the  opinion  of  the  Supreme  Court  of  Pennsylvania,  an 
act.  which  directs  municipal  officers  to  award  certain  con- 
tracts to  the  "lowest  responsible  bidder,*'  vests 
discretionary,  and  not  merely  ministerial  powers 
in  such  officers,  the  word  '*  responsible/*  as  therein  used,  ap- 
plying not  only  to  pecuniary  ability,  but  also  to  judgment 
and  skill :  Intersiaie  Vitrified  lirick  and  Paving  C^.  v.  Citjt  ^ 
Pkiiadi-lphia,  30  Atl.  Rep.  383 ;  following  Camm.  v.  MUtMi^ 
82  Pa.  343;  Flmiiey  v.  I^Uburgh,  82  Pa.  351;  Dongiasy. 
Comm.,  108  P^.  559;  I\tvemati  Co,  v.  IV^ncr,  139  Pa.  623; 
S.  C,  21  AtL  Rep.  160. 


The  Supreme  Court  of  South  Dakota,  in  Merchants'  Nail. 
Bk.  V.  MeKinne/.  60  N.  W.  Rep.  162,  has  ruled,  that  a  steno- 
grapher's or  referee's  notes  of  evidence  cannot,  by 
stipulation  of  the  parties,  take  the  place  of  the 
bill  of  exceptions,  or  of  the  statement  of  the  case  settled  by 
the  judge,  which  must  be  returned  to  the  Supreme  Court  by 
the  clerk  of  the  court  below,  as  part  of  the  judgment  roll. 


In  the  recent  case  of  Charles  Tyrrell  Loan  &  Btdg,  Assn,  v. 
•  /At/rr,  30  Atl.  Rep.  1 54,  the  Supreme  Court  of  Pennsylvania 
held,  that  a  member  of  a  building  and  loan  asso- 
ciation, whose  shares  have  not  matured  according 
to  the  mode  of  computation  originally  adopted  by  the  associa- 
tkm,  and  used  by  it  for  ncarty  thirt}*  years,  is  not  estopped  from 
claiming  that  by  another  and  more  just  method  of  computa« 
tion  his  shares  are  matured.  Fbll  and  Mitchell,  J  J.,  dis- 
sented, however,  and  it  would  seem  with  good  reason.  In 
the  first  place,  the  association,  in  the  absence  of  any  statutory 
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rcAtricttoiM,  certainly  h«i  a  right  to  adopt  any  method,  noC 
manifcHtly  unju»t,  tif  compiitin*;  the  value  of  its  sliarcs.  which 
it  pleases ;  and  in  the  second  place,  the  member,  having  taken 
his  Hharen  with  full  knowledge  of  the  fact  that  such  method 
of  computation  was  the  rule  of  the  asffodation,  and  not  hav- 
ing objected  to  it  previ«>u.Hly,  as  applied  to  the  idiaixs  of  others. 
ou*{ht  not  to  be  he^ird  now  to  raise  that  objection. 


The  Supreme  Court  of  Michigan  has  lately  ruled,  tn  Xagti- 
me/cr  v.  CMn'jr.,  5.  &  J/.  Hf,  C^^  60  N.  W.  Rep.  436.  that  a 

^^f^^gf^  railroad  comp^iny  cmnot  impoiie.  as  a  penalty  for 
Pmm  not  purchasing  a  ticket,  such  a  sum  that  the  &re 
collected  on  the  train,  including  that  additional  amount,  shall 
exceed  the  maximum  rate  of  fafx;  allon-cd  by  law. 

The  Court  of  Civil  Appeals  of  Texas  has  just  rendered  a 
curious  decision,  in  /W.  Exf,  C0.  v.  B/acJt,  22  S.  W.  Rep. 
830,  ilut  a  husband  may  recover  from  an  express 
cnm|)any,  which  has  failed  to  prcmiptly  deliver 
nwtlicines  shi|}|x*d  to  his  wife,  damages  for  both  the  physical 
and  nKntal  suflcring  of  the  wile,  but  not  for  sympathetic 
mental  suflering  by  him  on  account  of  the  wife's  pafn.  The 
latter  is  too  remote. 

The  ruling  of  the  Supreme  Court  of  North  Carolina,  in 
H^itr  V.  Nm/M  &  5.  X.  /?.,  20  S.  E.  Rep.  191,  b  of  great 

T«H««f      importance  to  travellers,  though  fortunately  the 

••^Mto  state  of  facts  which  gave  rise  to  it  is  not  of 
frequent  occurrence.  The  court  held  that  a  carrier  is  liable 
to  a  passenger  for  damages,  if  one  of  the  crew  goes  outside 
of  his  line  of  duty  and  assaults  him ;  and  that  this  doctrine 
rests  upon  the  obligation  of  the  carrier,  not  only  to  carry  his 
passengers  safely,  but  to  protect  them  from  ill  treatment  by 
other  passengers,  intruders,  or  employes.  Thu  is  the  general 
rule :  Easi  Tcmit,.  K  &  C.  Ry.  Co,  v.  FUttwood,  (Ga.),  1 5  S.  E. 
Rep.  778 ;  Ittdmmapalis  Umiom  Ry,  Co,  v.  Co^er^  (ind.),  33 
N.  K.  Rep.  219;  Citisems*  Si,  Ry.  Co.  tf  Imdumafciii  v. 
iViiioefy.{\ni\.),  33  N.  E.  Rep.  627;  HarrMv.  VVimomm  & 
St,  Pcur  R,  R.,42  Minn.  17;  S.  C,  49  N.  W.  Rep.  389; 
Cohtuom,  H,  &  S,  A,  Rf.  Co.  v.  McMomigM,  (Tex.),  25  S.  W. 
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Rq>.  341 ;  but  tlic  carrier  w  not  ltal>lc  if  the  servant  was  ex- 
posed to  provocation  sufficient  to  justify  the  assault,  or  acted 
in  self  defence,  under  a  reasonable  apprehension  of  immediate 
danger :  New  Oricans  &  Nmrthcastcrn  R.  R,  Cc.  v.  Jaiut^  142 
U.  S.  18 ;  S.  C,  12  Sup.  Ct.  Rep.  109. 


The  English  Chancery  Division  has  lately  decided,  in  Alt 
V.  Lmrd  Siraikeden,  [1894]  3  Ch.  265,  that  a  gift  by  vkill  for 
the  benefit  of  a  volunteer  corps  is  a  charitable 
bequest ;  and  that  a  bequest  of  an  annuity  to  be 
provided  to  a  volunteer  corps  on  the  appointment  of  the  next 
lieutenant-colonel,  is  void  as  a  transgression  of  the  rule  against 
perpetuities^  since  such  an  officer  may  never  be  appointed. 


The  Supreme  Court  of  Pennsylvania,  in  the  recent  case  of 
Wkk  China  Co,  v.  Brown,  30  Atl.  Rep.  261,  ruled,  that  a  pre- 
liminary injunction,  rightfully  granted  against 
members  of  a  labor  union,  alleged  to  have  com- 
bined and  conspired  to  prevent  the  pbintiff*  from  emplo>'ing 
other  workmen  in  its  factory,  should  not  have  been  dissolved* 
when  the  answer,  signed  by  twenty-one  of  the  defendants,  is 
not  sworn  to,  though  affidavits,  made  by  nearly  all  the  defend- 
ants, deny  certain  acts  of  violence  charged  in  the  bill.  •  The 
order  dissolving  the  preliminary  injunction  was  reversed  and 
set  aside,  and  the  injunction  reinstated  and  continued. 


The  Supreme  Court  of  Nebraska  has  recently  passed  upon 
a  new  question  of  law,  in  Po^  v.  Bensier,  60  N.  W.  Rep.  $6i» 
CMnrti— .  hol<^ng  that  there  was  no  reason  why  real  estate 
rmi  BMato  should  not  be  made  the  subject  of  a  suit  in  the 
nature  of  conversion,  by  analogy  to  personal  property ;  and 
that  therefore  (1)  When  the  owner  of  a  judgment,  which  to 
hb  knowledge  has  been  paid,  but  never  satisfied  of  record,  and 
which  remains  an  apparent  lien  on  real  estate  of  another* 
causes  execution  to  be  issued  on  that  judgment,  the  real  estate 
on  which  it  is  an  apparent  lien  to  be  levied  on  and  sokl,  such 
sale  to  be  confirmed,  and  a  conveyance  therefor  to  be  executed 
and  delivcfcd  to  the  purchaser  at  the  execjtion  sale,  and 
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accepts  the  proccecls  of  that  sale,  the  owner  of  the  real  estate 
to  sold  may  treat  the  sale  as  void  and  recover  the  land ;  or, 
at  his  election,  he  may  waive  the  invalidity  of  the  sale,  and  5ae 
tlu:  owner  of  the  judgment  for  the  value  of  the  real  estate ; 
(2)  The  measure  of  damages  in  such  a  case  is  the  (air  market 
value  of  the  interest  of  the  owner  in  the  real  estate  at  the  time 
of  its  sale  on  execution ;  (3)  In  such  an  action,  the  owner  of 
the  judgment  b  estopped  from  asserting,  as  a  defence,  that  the 
execution  sale,  and  the  subsequent  proceedings,  were  void. 


According  to  the  Supreme  Court  of  Nebraska,  a  Board  of 
Health  maybe  authoriicd  by  statute  to  make  nifes  for  the* 
CMMfM«itoP«i  disinfixtion  of  the  baggage  of  persons  coming 
liwiti  ^^"^'^  *  country  wliere  contagious  disease  exists, 
nmMt  and  making  it  a  misdemeanor  ibr  any  person  to 
refuse  to  permit  his  baggage  to  be  disinfected,  and  such  rules  are 
therefore  not  unconstitutional ;  but  such  a  statute  does  not 
authorize  a  rule  to  subject  the  baggage  of  off  immigrants  to 
disinfection,  irrespective  of  the  locality  from  which  they  come: 
Nursf  V.  IVanifr,  60  N.  W.  Rep.  440. 

The  Supreme  Court  of  Nebraska  holds  that  a  contract  for 
the  removal  of  dead  animals,  garbage  and  other  noxious  and 
e«ciMi««  unwholesome  matter,  from  cities,  though  confier- 
pirivnasa  ring  exclusive  privileges  upon  the  contractor,  is 
not  unconstitutional,  as  contravening  a  provision  of  the  con- 
stitution that  "the  legislature  shall  not  pass  any  special  or 
local  laws  ....  granting  to  any  corporation,  association  or 
individual,  any  special  or  exclusive  privileges,  immunity  or 
franchise  whatever :  '*  Sm/ej  v.  MncDoMald,  60  N.  W.  Rep.  35$. 

In  the  opinion  of  the  Court  of  Appeals  of  New  York,  when 
the  president  of  a  corporation  ratifies  for  the  benefit  of  the 
corporation  a  contract  made  by  him  while  acting 
c«MMnMis«c  as  a  promoter  thereof,  for  services  to  be  rendered 
'^■■■*'"  to  the  coqporation,  and  such  servioa  are  perfbrmed 
Ibr  the  oorporatkm,  and  the  contract  providing  therefor  is  one 
which  would  have  bound  the  corporatkm,  if  made  by  the  presi- 
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dent  after  it  had  acquired  a  legal  existence,  the  corporation 
is  bound  by  the  contract:  Cakes  v.  Caiarattgus  Hlaio"  Co^ 
38  N.  E.  Rep.  4<3l. 

The  Court  of  Appeals  of  Colorado  has  recently  decided, 

that  when,  by  statute  or  charter,  the  power  of  electing  the 

ebctiM  •!    pr^i<^nt  of  a  corporation  is  vested  in  the  board 

••"•»'•  of  directors,  an  election  of  a  president  by  the 
stockholders  at  their  annual  meeting  is  a  nullity,  and  confers 
no  title  to  the  office:  WaiscHbtirg  IVaitr  Co,  v.  Moon,  38  Fte. 
Rep.  60. 

The  English  Chancery  Division  has  recently  passed  upon  a 
very  interesting  point  of  parliamentary  practice,  in  Ntiii.  Dwei' 
Hngs  Soc.  V.  Sykes,  [1894]  3  Ch.  159,  in  which 
case  it  was  held,  that  it  is  the  duty  of  a  chairman 
to  preserve  order,  conduct  proceedings  regularly,  and  take  care 
that  the  sense  of  the  meeting  is  properly  ascertained  with 
regard  to  any  question  before  it;  but  that  he  has  no  power  to 
stop  or  adjourn  a  meeting  at  hb  own  will;  and  if  he  atten^>ts 
to  do  so,  it  is  competent  for  the  meeting  to  resolve  to  go  on 
with  the  business  for  whkh  it  has  been  convened,  and  to 
appoint  another  chairman  for  that  purpose. 

Hie  same  court  has  ruled,  that  the  withdrawal  of  an  appli- 
cation for  shares  in  a  corporation  may  be  made  orally  at  any 
jhifcicripti— ,  ^"^^  before  notice  of  allotment  is  gi\'en;  and  that, 
WHMrawai  in  the  absence  of  evidence  to  the  contrary,  the 
court  will  presume  that  a  clerk  in  the  registered  office  of  a 
corporation,  is,  during  business  hours,  and  while  the  secretary 
is  absent,  so  far  in  charge  of  the  office,  that  he  has  authority 
to  receive  a  notice,  so  as  to  make  it  a  communication  to  the 
corporation:   In  re  Breufery  Asuis  C^rforatioti,  [1894]  3  Ch. 

In  the  opinion  of  the  Supreme  Court  of  Iowa,  the  fact  that» 
(lending  a  suit  to  subject  land  to  the  payment  of  a  judgment, 

Crt,  the  judgment  is  satisfied  of  record,  does  not. 
jaHiiirtiia  deprive  the  court  of  further  jurisdictkin,  so  as  to 
imider  a  decree  of  sale  void:  OUver  v.  /U£rf,  60  N. W.  Rqn 
180.  . 
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The  last  mcntkmctl  court  ha»  aim  lately  ilecidcd,  that  when 
a  contract  of  shipment  by  rail  does  not  define  what  ihaU 

^m^,^      constitute  a  carload,  a  general  custom  amon; 

m4  Ungi    Vailroad  men  and  shippen,  by  which  a  carload  is 

made  to  consist  of  a  certain  number  of  pounds,  governs  the 

contract :  Cm^  v.  (Mf„  R.  /.  &  P.  Ry.  Co,,  60  N.  W.  Rep. 

631  

The  Supreme  Court  of  Imliana  holds  that  a  deed  of  land, 
given  by  one  not  judicially  declared  iasanc.  cannot,  during  hii 

lifetime,  be  avoided  on  the  ground  of  insanity,  bf 

one  to  whom,  under  the  provisions  of  a  will,  the 
bnd  would  .descend,  if  not  disposed  of  by  the  grantor  in  the 
deed  during  hb  lifetime:  McMUUm  v.  Dtarmg,  38  N.  E.  Rep. 
39«.  

The  Chancery  Division  has  recently  reasserted  the  doctrine, 
that  if  it  can  be  gathered  from  the  words  used  by  the  testator, 
that  he  intended  to  give  a  particubur  property  to 
a  legatee,  but  owing  to  the  testator  having 
several  properties  answering  the  description  in  the  will,  it  is 
impossible  to  say,  either  from  the  will  itself,  or  from  extrinsic 
evidence,  which  of  these  several  properties  the  testator  referred 
to,  the  gift  feib  for  unoertainty.  and  the  court  cannot,  to 
avoid  intestacy,  construe  the  will  as  giving  the  legatee  the 
option  of  electing  which  property  he  will  take :  AtUm  v.  AUm^ 
[1894]  3  Ch.  260. 

According  to  the  Supreme  Court  of  Michigan,  money  paid 
by  a  mortgagee,  in  excess  of  the  amount  due  oa 
the  mortgage,  to  stop  foreclosure  proceedings,  if 
a  voluntary  payment,  and  cannot  be  recovered  on  the  ground 
of  duress :  Vtrtytkim  v.  VatkUiUiook^  60  N.  W.  Rep.  68/. 


The  Supreme  Judicbl  Court  of  Massachusetts  has  laleljr 

held,  in  simughmessy  v.  Zmij,  38  N.  E.  Rep.  197,  that  when  a 

_  person  has  advendy  used  a  wooden  drain  acrosi 

another's  land,  the  bying  of  an  earthen  pipe 

inside  the  wooden  dnun  does  not  interrupt  the  running  of  the 
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Statute  of  limitations  in  favor  of  the  casement  therein,  for  a 
greater  or  more  burden.^me  use  of  the  drain  does  not  nuike 
it  a  difTercnt  drain,  or  destroy  the  character  of  such  tusc  as  is 
continuous ;  and,  as  a  matter  of  law,  the  (act  that  the  earthen 
pipe  was  laid  at  the  joint  expense  of  the  owners  of  the  ser- 
vient and  the  dominant  tenements  does  not  prei-ent  the  use  of 
it  by  the  latter  from  being  adverse.  Nor,  according  to  the 
same  court,  does  an  enlargement  of  a  drain  at  the  joint  ex- 
pense: of  the  owners  of  the  servient  and  dominant  tenements, 
destroy  the  identity  of  the  drain  so  as  to  destroy  the  < 
ment :  jMfS  v.  Adams,  38  N.  E.  Rep.  437. 


The  Supreme  Court  of  Michigan  very  properly  holds,  that 

voCen  may  rely  upon  the  regularity  of  the  ballots  prepared  by 

P,,^!,,,      the  proper  ofiicera;  and  that  it  does  not  matter 

»■»—  that  a  person  whose  name  is  printed  on  the  ballot 
was  not  the  nominee  of  any  party,  and  that  his  name  was  not 
properly  certified,  and  not  entitled  to  a  place  on  the  ballot ;  if 
elected,  he  is  entitled  to  the  office :  Bragdon  v.  Nfivarre,  60 
N.  W.  Rep.  277.  This,  of  course,  supposes  that  no  fraud  was 
intended  or  practiced  by  the  officers  who  prepared' the  ballots; 
if  such  was  the  case,  the  above  decision  would  hardly  apply. 

The  Supreme  Court  of  New  York  is  of  opinion,  that  a 
statute,  providing  that  the  inhabitants  of  a  town 
may  have  their  polling  place  in  a  city  created 
within  the  limits  of  the  town,  is  constitutional :  Pno  v.  CmrsoHy 
30N.  Y.  Suppl.,  817. 

The  Supreme  Court  of  Minnesota  has  just  rendered  an 
important  decision  under  the  Australian  Ballot  Law,  in  SiaU  v. 

v«im.      BraUy,  60  N.  W.  Rep.  676,  to  the  effect  that  the 

irifiiimsr  requirement  of  the  statute  that  an  oath  must  be 
administered  to  an  alleged  illiterate  or  physically  disabled 
voter  before  he  can  have  the  aid  of  another  person  in  marking 
his  ballot,  is  mandatory;  and  the  voter  who  requests  such  aid 
must,  under  oath,  bring  himself  strictly  within  the  terms  of 
the  statute  as  to  his  inability  to  mark  his  own  balW  He 
cannot  avail  himself  of  aid  on  the  ground  thai 
gbsses,  but  has  not  brought  them  with  him 
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held  by  the  Supreme  Court  of  Michigan,  a  few  months  earlier, 
in  Ellis  V.  ReynMs,  58  N.  W.  Rep.,  483,  with  the  further 
rulin;;,  that  if  the  voter  does  not  make  the  oath  required, 
thou«rh  he  is  in  fiict  within  the  terms  of  the  act  as  to  diss* 
bility,  his  vote  should  not  be  counted,  though  no  fraud  is 
intended.  The  Pennsylvania  Ballot  Law  is  weak,  in  not 
requiring  oath  as  to  disability ;  yet  it  has  been  held  that  even 
under  it.  officers  of  election  might,  and  should,  in  case  of 
doubt,  examine  the  voter  on  oath  as  to  his  good  laith  in 
alleging  his  disability:  In  re  Election  lustmcHous^  2  D.  R. 
(Pa.)  t.  But  in  another  case,  in  the  same  state.  In  re  Beaver 
C0,  FJecHoHS,  12  Pa.  C.  C.  R.  227,  it  was  ruled,  that  the 
voter  was  the  sole  judge  of  his  disability.  Locality  may  have 
had  something  to  do  with  this  diflerence  of  opinion,  the  latter 
decision  coming  from  the  vidnity  of  Senator  Quay's  home. 
It  was  also  held,  in  the  former  of  these  Pennsylvania  cases, 
that  the  act  only  contemplated  actual  physical  disability,  such 
as  blindness,  paralysis,  infirmity  or  decrepitude,  inability  to 
read,  etc.,  and  did  not  include  drunkenness,  or  ignorance  of 
the  proper  method  of  marking,  due  to  neglect  by  the  voter  to 
inform  himself  on  that  point.  The  general  practice  of  election 
boards  in  Pennsylvania,  however,  is  to  allow  the  voter  assist- 
ance on  his  mere  request 


The  Court  of  Appeals  of  New  York  has  recently  decided, 
in  accord  with  the  best  authority,  that  the  occupation  of  a 
rural  highway,  the  fce  of  which  belongs  to  the 
abutting  owners,  by  a  telegraph  company,  for  the 
erection  of  its  poles,  b  an  additional  burden  to  the  easement 
for  a  highway,  for  which  the  owners  of  the  fee  are  entitled  to 
compensation :  Eels  v.  Am.  Telephone  &  Telegraph  Co,^  38  N. 
E.  Rep.  202;  affirming  Eels  v.  Am.  TeL  &  TeL  Co.,  65  Hun. 
5 16 ;  S.  C,  20  N.  Y.  Suppl.  600.  To  the  same  effect  are 
Blashfield  v.  Empire  State  Telephone  &  Telegraph  Co.,  18  N.  Y. 
Suppl.  250;  S.  C.  24  N.  Y.  Suppl.  1006;  71  Hun.  532; 
Chesapeake  &  Potomac  Telephone  Co.  v.  Mackensie,  74  Ind.  36. 
Other  courts,  however,  have  held  a  contrary  doctrine:  Pierce 
V.  Drew.  136  Mass.  79 ;  JnUa  Building  Assn.  v.  BeO  Tel.  Co^ 
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88  Mo.  258.  The  most  recent  case  to  this  eflcct  is  Brvwm  v. 
Eaton,  (Mich.).  59  N.  W.  Rep  145,  in  which  the  court 
declared  that  it  was  difficult  to  see  any  distinction  between 
the  use  of  a  highway  for  electric  railway  poles  and  for  poles 
erectctl  for  the  use  of  a  telegraph  or  telephone  company ;  in 
wilful  ignorance  of  the  manifest  distinction  that  the  former  is 
a  use  for  travel,  the  latter  not.  Such  arguments  are  their  own 
best  refutation. 

The  District  Court  for  the  Northern  District  of  California, 
after  reviewing  the  authorities,  has  wisely  concluded,  in  In  re 
CiHinCT.  Sicrrar,  63  Fed.  Rep.  564,  that  telegraph  mes- 
fimwuiiiri!  **6^»  *"  *'*^  hands  of  a  telegraph  company,  are 
tiMA  not  privileged  communications,  so  &r  as  the  com- 
pany is  concerned,  and  their  production  will  be  compelled  by 
svbpocnn  duces  tecum,  in  aid  of  an  investigation  by  a  grand 
jury  of  supposed  criminal  acts  of  the  senders  and  recd\*ers  of 
messages,  with  which  the  company  and  its  officers  are  not  in 
any  way  concerned. 

According  to  the  Court  of  Appeals  of  Kentucky,  a  person, 
who  by  his  "conduct**  fiilsely  a*prcsents  himself  as  the  agent 
paiM  ^  ^  railixKid  company,  and  procures  money  from 
9nti»maB  another  on  the  strength  of  employment  which  be 
promises  him,  obtains  the  money  by  a  "fiilse  pretence,  state- 
ment or  token,*'  under  Gen.  Stat  Ky.,  c.  29,  art  13,  i  2:. 
Comm.  V.  Murphy,  27  S.  W.  Rep.  859. 


The  Supreme  Court  of  Louisiana  has  lately  given  one  of 
those  decisions,  based  on  the  technical  rules  of  the  old 
common  law,  that  are  apt  to  afford  more  comlbft 
than  discouragement  to  the  criminal  classes,  by 
holding,  in  Siaie  v.  Taylor,  16  So.  Rep.  190,  that  where  the 
defendant  has  signed  the  name  of  a  number  of  drawers  to  a 
note,  and  signs  an  addendum  to  the  note,  stating  that  he  is 
their  authorized  agent,  he  cannot  be  convicted  of  forgery,  as 
an  apparent  agent  cannot  be  convicted  of  that  crime,  though 
he  has  no  authority  in  fact;  and  the  falsehood  lies  not  so  much 
in  the  forgery  of  the  instrument,  as  in  the  &lse  assumption  of 
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authority  as  ^f^ent.  But  the  cxpre^uon  of  the  court  that  the 
clelctMlant  wa^  nciC  Kuiity  of  inakm$;  the  instrument,  and  therc- 
Airc  not  within  the  definition  of  a  forj^cr,  leads  one  to  susficct 
tluit  they  confounded  the  meaning  of  tlie  word  "  making,"  as 
Uited  in  the  definition  of  forgery,  with  its  much  narrcmcr 
meaning  as  applied  to  a  promisaoty  note.  At  any  rale,  the 
doctrine  needs  a  legislative  rcprooC 


The  Supreme  Court  of  Iowa,  in  HW  v.  fknfy,  60  N.  W. 
Rep.  526,  holds  that  a  voluntar)'  conveyance  to  the  wife  and 
children  of  the  grantor  is  not  fraudulent  as  against 
existing  creditors,  though  not  recorded,  when  the 
grantor  is  solvent  at  the  time,  and  the  deed  b  nude  by  him  m 
view  of  pol<itble  injury  to  his  business  of  lk|Uor  selling  from 
prohibitor>*  legislation  then  pending,  provkkd  that  enough 
priipcrty  is  retained  by  him  to  pay  existing  debts.  0Mcrr.  as 
to  the  eflcct  of  such  a  conveyance  as  agamst  subsequent  credi- 
tors. The  Supreme  Court  of  Indbna  maintains  the  tame 
general  doctrine,  in  Hmen^t  v.  Off^  38  N.  E.  Rep.  33a  The 
btter  court,  however,  also  hoMa,  that  the  mere  joinder  by  the 
wife,' for  the  purpose  of  conveying  her  inchoate  interest,  in  a 
conxxyance,  fraudulent  as  against  creditors,  of  real  propert)*  of 
the  husband,  through  a  trustee,  to  himself  and  hb  wife,  to 
hold  by  entiietics,  does  not  form  such  a  consideratioa  as  will 
support  the  conveyance ;  and  the  wife  who  so  joins  b  aflccted 
by  the  fraud  of  the  husband,  whether  she  had  knowledge  of 
It  or  not :  PkUtt^yi.  Ktrntaiy,  38  N.  E.  Rep.  410. 

The  Court  of  Appeals  of  l^entucky  has  btely  ruled,  in 
/.  C.  AfatHngif  C0.  V.  MmfH^gfy,  37  S. W.  Rep.  985,  that  when 
one  purchases  the  goodwill  and  firm  name  of  a 
business,  he  b  entitled  to  receive  letters  and  tele- 
grams addressed  to  that  firm  name,  and  to  the  advantage 
resulting  from  business  transactions  proposed  in  them  by  the 
customers  of  the  old  firm. 


The  Common  Pleas  of  New  York  City  and  County,  in 


PROGRESS  OP  THE   LAW.  86 1 

.BaNstr  V.  Banser,  30  N.  Y.  Supp!.  803.  has  held,  that  an 
iMMi  wtatc  by  entireties  can  only  be  created  by  a 
conveyance  to  husband  and  wife,  and  that,  there- 
fore, a  conveyance  to  the  wife  b>-  the  husband's 
•co-tenant  will  not  create  such  an  estate. 

In  the  opinion  of  the  Court  of  Appeals  of  Kentucky,  since 
the  passage  of  the  married  women's  acts,  enabling  a  married 
woman  to  contract  with  third  persons  as  if  she 
were  sole,  a  wife  may  form  &  partnership  with  her 
husband,  so  as  to  bind  her  property  for  the  payment  of  part- 
nership debts  to  sti^pingers :  LmisvitU  &  N,  R.  Co.  v.  A/fx- 
Mtder,  2/  S.  W.  Rep.  981. 

There  is  a  very  dedded  conflict  of  opinion  on  this  latter 
subject ;  but  the  mass  of  authority,  if  not  the  weight,  seems  to 
be  against  the  view  of  the  Kentucky  court.*  That  view  has 
been  accepted  in  Michigan,  yaH  v.  Wuttersidm,  94  Mich.  230 ; 
S.  C.  53  N.  W.  Rep.  932,  and  in  Vermont,  Laiu  v.  Bishop,  6$ 
Vt  575  :  S.  C,  27  Atl.  Rep.  499,  but  rejected  in  Arkansas, 
Giikenoft^Si^s  Co.^t,  Salmger^  19  S.  W.  Rep.  747;  in  New 
York,  Kmfman  v.  Sekoeffei,  37  Hun,   140 ;   Lawemstdn  v. 
St^gtr,  17  N.  Y.  Suppl.  70 ;  in  South  Carolina,  Weis^er  v. 
Wood,  36'  S.  Car.  424;  S.  C,  15  S.  E.  Rep.  597,  and  in 
"Washington,  Bota^  of  Trade  of  Seattle  v.  Hayden,  30  Pac. 
Rep.  87.     In  one  recent  case,  in  South  Carolina,  Vanitcrson  v. 
Chtaikam,  19  S.  E.  Rep.  614,  the  court  claimed  that  entering 
into  a  contract  of  partnership  would  be  a  contravention  of  the 
statutory  prohibition  against  becoming  liable  to  answer  for  the 
liability  of  another ;  but  this  is  absurd,  as  the  liability  of  a 
firm  IS  that  of  each  of  the  members  mdivklually,  not  that  of 
each  for  the  others.    There  sfpms  to  be  no  good  reason  wby 
a  wife  should  not  become  partner  in  a  firm,  either  with  her 
husband,  or  with  any  one  else.    At  any  rate,  no  valid  objec* 
tions  have  as  yet  been  urged  against  it 


The  right  to  take  and  use  the  ice  on  streams  and  pood« 

teems  to  be  a  matter  that  b  never  settled.     It  is  a  mo«t 

curious  phenomenon,  that    one  of  the   carliot 

decisions   on  the   subject,  one   that    has  been 


863  PROGRESS  OP  THE   LAW. 

dcM»^*e(]ly  hooted  at.  MM  Rwer  Mfg,  Cc,  v.  Smith,  34 
Conn.  462.  should  have  received  two  adherents  «4thin  the 
ki5t  >*car,  and  one  of  them,  apparently,  entirely  independent  in 
its  origin.  In  Eidtmiiifr  lee  Cc,  v.  Gutkrk,  60  N.  W.  Rep. 
717.  the  Supreme  Court  of  Nebraska  ruled,  (1)  That  the 
owner  of  a  mill,  who  has  the  right  to  maintain  a  pond,  or 
flow  back  the  water  of  a  stream  on  the  land  of  another,  and 
to  u»e  Huch  water  to  operate  his  mill,  possesses,  as  to  the 
water,  the  dominant  right,  and  while  not  the  actual  owner  of 
the  ice  which  forms  on  the  pond,  is  entitled  to  have  it  remain 
thea*  during  the  time,  and  whenever,  its  so  remaining  will  be 
or  is  useful  and  necessary  to  the  legitimate  exercise  of  hb 
right  to  U5e  the  water  as  motive  power  for  the  mill,  or  to 
siKCcssfully  operate  the  mill ;  but  the  owner  of  the  land, 
if  upon  a  navtgaCble  stream,  may  make  any  use  he  desires  of 
the  ice  which  forms  over  and  above  so  much  of  the  bed  of  the 
stream  to  which  his  ownership  extends,  as  does  not  interfere 
with  or  injure  tlie  rights  of  the  mill  owner;  (2)  That  if  the 
(iwncr  of  the  mill  and  dam  subservient  thereto  wantonly  and 
uniiccet.<arily  draws  water  from,  or  lowers  the  water  in  tlic 
pond,  and  by  so  doing  injures  or  destroys  the  ice  privileges  of 
the  owner  of  the  land  bordering  on  the  pend,  he  thereby 
renders  himself  liable  in  damages  to  the  riparian  owner ;  but 
the  damage  is  not  irreparable,  and  an  injunction  will  not  lie  to 
restrain  him  from  so  dm  wing  off  the  water.  The  Supreme 
Court  of  Connecticut,  following  its  former  decision,  held  some 
time  ago,  in  Howe  v.  Afidrews,  62  Conn.  39S ;  S.  C,  36  Atl 
Rep.  394,  with  which  the  first  part  of  the  decision  above  is  in 
harmony,  that  the  riparian  owner  can  not  cut  the  ice  on 
a  mill  pond,  when  its  removal  will  cause  an  injury  to  the  right 
of  the  mill  owner.  No  better  comment  can  be  made  on  this 
doctrine  than  the  language  of  the  court  in  Brookvittt  &  Mtla- 
m&ra  Hydramlic  Co,  v.  BmHer.gi  Ind.  134;  S.  C,  46  Am. 
Kep.  531,  and  Ctimmmgs  v.  Barrtit,  |0  Cush^  (Mass.),  186. 
There  11  an  annotation  on  the  general  subject  of  property  in 
ioe,  in  32  Am.  L.  Reg.  166. 


In  the  opinion  of  the  Supreme  Court  of  North  Carolina,. 
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a  license  tax  imposed  on  "every  itinerant  who  puts  up  lightning 
tods"  imposes  no  burden  on  interstate  commerce. 
as  the  sale  and  delivery  of  the  articles  are  separable 
from  the  erection  of  the  same ;  and  the  original 
packages  must  of  necessity  be  broken  before  the  articles  are 
put  up :  State  v.  Gorha»n^  20  S.  E.  Rep.  179. 

The  Supreme  Court  of  Appeals  of  Virginia,  also,  maintains 
that  a  statute,  which  allows  the  receiver  of  a  telegram  to 
recover  a  penalty  from  the  telegraph  company  for 
failure  to  deliver  the  telegram  as  soon  as  practi- 
cable, is  not  in  conflict  with  the  interstate  commerce  chuse  of 
the  constitution:  IVesicm  Umum  Tci,  Co.  v.  Bri^,  20  S.  £. 
Rep.  146.  The  telegram  in  thb  case  was  a  domestic  one,  and 
therefore  within  the  rule  laid  down  last  year  by  the  Supreme 
Court  of  the  United  States,  in  Pas/a/  Tekgraph  Co.s.  Chariest 
ioH.  153  U.  S.  693;  S.  C,  14  Sup.  Ct.  Rep.  1094,  which  held 
that  a  licease  tax  imposed  on  such  telegrams  was  valid.  But 
the  Virginia  Court  went  a  step  further,  and.  though  obitrr, 
reasserted  the  doctrine  already  declared  by  it  in  IVesiem 
Uniom  TeL  Co,  v.  Tyler,  18  S.  E.  Rep.  280.  that  the  penalty 
could  be  recovered  for  failure  to  deliver  a  telegram  from 
another  state,  at  least  in  the  absence  of  conflkting  legislation 
by  Congress. 

The  Supreme  Court  of  California  holds,  as  no  one  should 
have  been  foolish  enough  to  question,  that  a  judge,  who,  by 
marriage,  is  first  cousin,  or  cousin-german.  of  a 
stockholder  in  a  corporation,  is  noc  thereby  dis- 
***"  qualified  to  hear  a  case  in  which  the  corporation  is 
interested:  Rohmsom  v.  So.  Pae,  Ry,  Co,^  30  Pac.  Rep.  94.  If 
the  contention  in  the  case  wer^  sound,  it  would  apply  with  ten* 
fokl  force  to  the  case  of  a  judge  who  is  himself  a  stockholder 
in  a  corporation ;  and  yet  these  sit  almost  every  day,  and  no 
one  questions  their  qualification.  It  may  and  safely  be  taken 
as  the  general  rule,  that  none  but  a  direct  interest  in  the  sub- 
ject matter  is  now  sufikient  to  disqualify  a  judge.  See  1 
Am.  L.  Rsa  and  Rev.  (N.  S.)  817. 

The  Supreme  Court  of  South  DakoU  hat  recently  decided 
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a  vvty  intcruntiiif;  point  of  law,  in  BreUtU  v.  Defflthaek,  60  N. 
W.  Rq>.  167,  in  which  case  it  hdd  that  though, 
an  a  general  rule,  none  but  parties  to  a  judgment 
can  have  it  set  aside,  a  teal  party  in  interest,  who  is  the  only 
one  prejudiced  by  a  judgment  rendered  by  default  in  an  action 
to  which  he  was  not  made  a  party,  has  a  standing  in  court  that 
entitles  him  to  move  to  have  that  judgment  vacated,  on  the 
ground  that  tlicre  was  no  service  ofsumQldns  sufficient  to  give 
thi*  court  jurisdiction  of  the  persons  of  the  nominal  defendants, 
and  that  the  case  was  not  prosecuted  with  reasonable  diligence. 
The  fi^ts  of  this  case  were  peculiar.  The  applicant  for 
relief  puichased  the  real  estate  affected  by  the  judgment,  of 
the  parties  defendant.  In  1882,  and  took  title  in  i83y,  on  a  cer- 
tificate of  the  cleric  of  the  circuit  court  that  no  suits  were 
then  pending  against  them,  but  this  was  in  feet  pending,  having 
been  begun  in  1880,  though  no  steps  had  been  taken  sincethat 
time.  In  1889,  judgment  was  entered  against  the  vendors  by 
default,  which,  under  the  laws  of  that  state,  bound  the  land 
in  the  hands  of  the  purchaser. 


In  Vaiterx  v.  State,  60  N.  W.  Rep.  347,  the  Supreme  Court 
of  Nebraska  has  ruled  that  it  b  no  defence  to  a  criminal 
prosccutkm  for  libel  that  the  writing  compUtned 
of  was  a  repetition  of  previous  oral  publications, 
and  that  the  defendant  was  induced  to  make  the  written  pub- 
lication by  the  acts  of  the  person  concerning  whom  the  YbA 
was  published.  

The  Supreme  Gwrt  of  Pennsylvania,  in  Pattenon  v.  Grmktm, 
30  Atl.  Rep.  247i  has  announced  the  very  reasonable  rule, 
that  when  the  purchaser  of  growing  trees  for  the 
purpose  of  manufecture  enters  on  the  land  within 
a  reasonable  time;  and  cuts  all  the  timber  appatently  worth 
taking,  and  thereupon  rcoMfves  his  mill,  and  abandons  the 
premises  for  eleven  years,  his  right  to  enter  and  cut  timber  is 
gone.  

According  to  the  Supieme  Court  of  Iowa,  a  statement  in  a 
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letter  to  the  writer's  creditor,  in  regard  to  a  certain  note,  that 

••  you  know  that  I  will  pay  what  I  can,  and  what 

""*****"     is  right,"  !!«  not  a  suflficient  admission  of  liability 

to  remo\'e  the  bar  of  the  statute  of  limiutions:  Nfisam  v. 

f/attscH,  60  N.  W.  Rep.  655. 

The  Circuit  Court  of  Appcab  of  the.  Seventh  Circuit,  in 

MaeDonM  v.  U.  5.,  63  Fed.  Rep.  426.  has  held,  that  when 

the  value  of  bonds  in  an  investment  company 

^^^^^^  depends  on  their  numbering,  and  the  numbering 
is  done  by  the  secretary  of  the  company,  according  to  the 
order  in  which  the  applications  happen  to  reach  him,  the 
result  of  the  purchase  of  such  bonds  is  so  dependent  on 
chance,  as  to  render  tlicir  sale  a  lottery. 

The  Supreme  Court  of  Io»-a  has  lately  ruled,  that  when  « 
person  institutes  a  criminal  prosecution,  with  full  knowledge 
of  all  the  material  facts,  and  of  their  iaiuffidcncy 
to  support  the  charge,  the  (acts  that  the  accused 
waived  a  prcliminar>'  hearing,  that  he  was  indicted,  and  that 
the  jur}'  disagreed  on  tlie  trial,  are  no  defence  to  an  action  for 
malicious  pnwccution,  though  the  person  who  prosecutes  did 
not  appear  before  the  grand  jury,  nor  give  false  testimony  on 
the  trial :  Bar^r  v.  SaM,  60  N.  W.  Rep.  497. 

The  Circuit  Court  of  Appeals  of  the  Seventh  Grcutt  has 
rendered  a  most  interesting  and  important  decbkm,  in  Arthttr 
rM4  y-Oakes,  63  Fed.  Rep.  310.  on  appeal  from  the 
famous  order  of  Judge  Jenkins,  in  Fannars*  Loan 
&  Trust  Co.  v.  N.  Pac,  Ry.  €0,  60  Fed.  Rep.  803,  which 
called  down  on  that  unliappy  gentleman's  head  the  woes  of 
a.  CONGRESSIONAL  INVESTIGATION.  Justfce  Harlan, 
in  delivering  the  opinion  of  the  court,  reviews  the  ground  ver>'' 
carefully,  and  concludes  that  the  court  below  erred  in  grant- 
in**  the  cbuse  of  the  injunction,  restraim'ng  the  employes  of 
the  road  from  **  so  quitting  the  service  of  the  saki  leccivers, 
with  or  without  notice,  as  to  cripple  the  property  or  prevent  or 
hinder  the  operation  of  the  said  railroad,**  on  the  ground  that 
it  would  be  an  invasion  of  one's  natural  liberty  to  compel  him  ^ 
55 
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to  work  for,  or  to  remain  in  the  perM>iuil  acrvioc  of  anochcr. 
One  who  in  placed  under  Mich  restraint  15  in  »  condition  c( 
involuntiry  ser\itade.  The  rule  15,  without  exception,  that 
equity  will  not  compel  the  actual  affirmative  pcHormance  by 
an  employe  of  merely  personal  Acrvicesi,  any  mofc  than  it 
will  compel  an  emplo>*er  to  retain,  in  his  personal  service,  any 
one  who,  no  matter  lor  what  cause,  is  not  acceptable  to  him 
for  service  of  that  character.  The  right  of  an  employe, 
engaged  to  perform  personal  service,  to  quit  that  service,  rests 
U|jon  the  sanK  basis  as  the  right  of  his  employer  to  discharge 
him  from  further  personal  service.  If  the  quitting,  in  the  one 
c*isG,  or  the  discharging,  in  the  other,  is  in  violation  of  the  con- 
tract between  the  parties,  the  one  injured  by  the  breach  has 
his  action  for  damages,  and  a  court  of  equity  will  not,  in- 
directly or  negatively,  by  means  of  an  injunction  restraining 
the  violation  of  the  contract,  compel  the  affirmative  perform- 
ance from  day  to  day.  or  the  affirmative  acceptance,  of  merely 
personal  services.  Relief  of  that  character  has  always  been 
rei^arded  as  impracticable.  In  the  case  of  a  railroad,  the 
injur)*  and  inconvenience  to  the  public  that  may  result  from 
simultaneous  cessation  of  work  by  any  considerable  number 
of  emphiycs  should  be  remedied  by  legislation. 
•  This,  however,  studiously  ignores  the  fiict  that  the  remedy 
by  actKNi  for  damages  for  breach  of  contract  is  wholly  inade> 
quate.  and  that  the  position  of  the  railroad  employe  is  fmui- 
public,  and  his  services  not  of  a  "  merely  personal  '*  nature. 
A  public  officer  may  be  compelled  to  perform  the  duties  of 
his  office  by  mandamus;  and  equity  can  certamly  enjoin  him 
from  refusing  to  perform  those  duties.  The  iailure  of  the 
court  to  pass  upon  these  questions  robs  the  dedaion  of  much 
of  its  weight. 

But  even  as  it  stands,  it  is  by  no  means  the  victory  for 
labor  that  it  has  been  boasted  to  be,  and  as  the  worthy  gentle* 
men  who  composed  the  Strike  Commission,  in  their  fiitherly 
soticitttde  for  the  poor  workingmen,  seem  to  have  understood 
it  to  be,  judging  from  the  reference  to  it  in  thdr  report.  Jus- 
tice Harlan  admtU  that  while  individual  cessation  of  work 
*cannot  be  restrained,  a  combination  or  conspiracy  to  procure 
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an  employe  or  body  of  emplo)'eii  to  quit  service  in  viobtion  of 
their  contract  of  nervice,  would  be  unlawful,  and  in  a  proper 
case  might  be  enjoined,  if  the  injury  threatened  would  be 
irremediable  at  law :  and  that,  accordingly,  the  clause  of  the 
Injunction  granted,  restraining  the  employ^  ''Irom  com- 
bining and  conspiring  to  quit.  «ith  or  without  notice,  the 
service  of  said  railroad,  with  the  obfcct  and  intent  of  crippling 
the  property  in  thdr  custody,  or  embarrassing  the  operatioa 
of  said  railroad.**  was  good.  See  i  Ax.  L.  Rig.  &  Rev.  (N.  S.) 
<5os>.  

Mechanics*  liens  are  always  a  fruitful  source  of  litigatioa; 
and  the  reports  are  usually  plentifully  seasoned  with  cases  on 

that  subject    The  present  month  is  no  exception. 

The  Supreme  Court  of  Michigan,  in  Davis  &  Rath 
Jtia  BUg.  &  M/g  a.  V.  JfNmr/,  60  N.  W.  Rep.  437.  has 
ffcoently  decided,  that  when  a  number  of  subscrfl^ers  to  the 
stock  of  a  creamery  company  contract  for  the  erection  of  a 
building,  but  the  contract  of  subscription  creates  only  a  several 
liability,  a  mechanics*  lien  cannot  be  enforced  on  the  joint 
property  for  the  non-payment  of  the  contract  price;  and  the 
Supreme  Court  of  Kansas  has  held,  that  a  lien  for  materials 
lumbhed  for  the  erection  of  improvements  on  land  in  one 
state,  may  be  maintained  when  the  contract  for  the  materials 
was  entered  into  in  another:  Umted  States  /nv,  C#.  v.  PM/s 
&  BigeUw  Wiadunti  Ca,,  37  Fac.  Rep.  982. 

According  to  the  Supreme  Court  of  South  Dakota,  in  the 
absence  of  an  express  agreement,  or  anything  indiGating  an 
intention  to  the  contrary,  a  mechanic  or  material- 
man does  not  waive  his  right  to  file  and  enforce  a 
Uen.  by  merely  accepting,  for  the  amount  of  his  claim,  the 
promissory  note  of  the  owner,  at  his  instance  and  request, 
and  for  the  sole  purpose  of  suspending  his  right  to  foreclose 
such  lien  for  sixty  days,  at  which  time  the  note,  acoordiog  to 
ks  terms,  matures:  Niffv.  AilimufBHdgi  Co^  60  N.  W.  Rep. 

This  is  In  aocofd  with  the  general  rule  on  the  subject,  that 
the  mere  taking  of  collateral  security  will  not  amount  ta 
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a  waiver  of  the  right  to  a  lien,  unless  there  ia  an  exprcs 
un<Jenstandin|;  to  that  cAcct,  or  it  can  be  implied  froin  the  acts 
of  the  parties :  Himgland  v:  iMsk,  (Neb.),  50  N.  W.  Rep.  162. 
hiymcnt  is  of  coune.  a  bar  to  a  lien,  and  the  acceptance  of  a 
note  as  payment,  whether  it  be  that  of  the  owner  or  of  a  third 
person,  will  be  a  waiver  of  the  rif;ht  to  file  a  lien :  Smith  v. 
Pmrtoms,  37  Neb.  f^y^  \  S.  C,  56  N.  W.  Rep.  116,  Set.  too. 
the  fact  that  the  creditor  discounted  the  note  aflbrds  a  strong 
presumption  that  he  accepted  it  as  pa>'ment  of  the  debt,  and 
will  amount  to  a  waiver,  where  it  is  not  in  his  |>osse?«sion  or 
c<Hitrol  at  the  time  of  suing  out  tlie  lien :  McDnffee  v.  Rca^ 
13  P^  C.  C.  R.  261.  But  the  lien  is  not  waived,  if  the  cir- 
cumstances attendant  upon  the  taking  of  the  note  arc  not 
inconsistent  with  its  retention :  KUpatrkk  v.  Kansas  City  & 
B,  R,  R.,  (Neb.).  57  N.  VV.  Rep.  644;  /tmrs  v.  Miktrfs.  67 
I  fun.  109;  S.  C.  23  N.  Y.  Suppl.  53;  and  the  (act  that,  after 
the  note  was  negotiated,  the  creditor  redeemed  it,  and  surren- 
dered it.  will  show  an  intention  to  preserve  the  right  to  the 
lien  :  Daiis  v.  Panaas,  157  Mass.  584 ;  S.  C,  32  N.  R.  Rep. 
1 1 17.  The  taking  of  a  note  as  collateral  security  merely 
suspends  the  enforcement  of  the  lien  until  the  note  is  payable : 
Keugh  Mfg,  C0.  V.  Eisemberg^  27  N.  Y.  Suppl.  356.  But  it 
has  been  held  in  Cin«ida,  that  when  the  lien  \%  thus  suspended 
during  the  currency  of  a  note,  it  is  absolutely  gone:  EAmwds 
V.  ricraaa,  21  Can.  S.  C.  Jl.  406. 


TI1C  Irish  Chancery  Division,  in  Riddnlf^^s  Estate,  [1894] 
I.  R.  488.  has  recently  decided,  that  an  agreement  by  B. 
with  A.,  as  follows:  **In  consideration  of  the 
advances  this  day  made  by  you.  I  hereby  agree 
that  in  case  I  (ail  to  pay  you  any  promissory  note  or  bill  of 
exchange  of  mine  when  due,  I  shall,  upon  demand,  execute  lo 
you  a  mortgage  on  all  my  houses  and  lands,  to  secure  to  you 
the  payment  of  all  sums  of  money  advanced,  or  to  be  advanced, 
by  you  to  me,  on  my  promissory  notes,  or  bills  of  exchange, 
with  interest,  till  paid,  at  such  rate  as  may,  in  each  case,  be 
provided  by  such  promissory  notes  or  bills  of  exchange." 
creates,  without  any  demand,  a  valid  equitable  mortgage  on 
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hnds,  the  property  of  B.  at  the  time  of  the  agreement,  for  the 
amount  of  notes  or  bills  unpaid  at  maturity ;  the  words,  **oa 
demand/*  having  reference  to  the  execution  of  a  Iq^al  mort- 
gage.  

The  Supreme  Court  of  Louisiana  has  again  asserted  the 
rule,  that  the  power  vested  in  a  municipal  corporation  by  the 
legislature,  to  make  by-bws  for  its  own  govern- 
ment ami  the  regulation  of  its.ptilice.  includes  the 
power  to  punish  violations  of  its  ordinances, 
though  the  offence,  (r.  ^.,  carr>*ing  concealed  dieadly  weapons.) 
M  also  denounced  by  state  law :  Beard  tf  Bdkt  tf  Oftiamuu 
v.  Ghvm,  16  So.  Rep.  190.  See  1  Am.  L.  Reo.  &  Rev.  (N.  S.) 
669. 

The  Supreme  Court  of  Nebraska,  in  fcUy  v.  Suue,  60 
N.  W.  Rep.  $74,  while  acknowledging  the  general  rule  to  be, 
that  the  courts  will  not  take  judicial  notice  of 
municipal  ordinances  unless  required  so  to  do  by 
special  charter  or  general  bw,  ytry  wisely  rejected  the  weight 
of  authority,  and  held  that  an  exception  to  that  rule  should 
be  recognized,  in  fiivor  of  courts  of  municipal  corporations, 
which  will  take  notice  of  ordinances  of  their  own  municipalities, 
since  they  stand  in  the  same  relation  to  those  ordinances  as 
courts  of  general  jurisdiction  to  the  general  laws  of  the  state; 
and  that,  therefore,  such  ordinances  need  not  be  set  out  in  an 
information  preferred  in  a  munictpal  court 

lliis,  however,  must  be  understood  to  apply  only  to  purdy 
munictpal  courts  of  limited  jurisdiction,  and  not  to  courts  of 
general  jurisdiction,  which  may  happen  to  be  located  withia 
the  bounds  of  the  municipality. 


According  to  a  recent  decision  of  tfie  Supreme  Court  of 
Wisconsin,  when  a  telephone  company  negligently  leaves  a 
nrninnf-.  ^^^  connecting  plaintiflf's  building  with  another. 
Ad  ••  Oa«  and  a  pole  on  the  latter  is  struck  by  lightning, 
which  is  conducted  along  the  wire  to  plaintiflTs  bitildmg,  and 
sets  it  on  f^n,  so  that  it  is  burned,  the  conpaoy  cuaot  daim 
that  th^  lightning  was  the  act  of  God,  as  by  iu  BcglJBeat  act 
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it  !(o  amnged  that  the  iitroke  could  destroy  plaintiflTs  build- 
in;*  :  /irijwr  v.  HZr.  Td,  C0,,  60  N.  W.  Rep.  430. 

Among  the  many  subdivtHion^  of  the  general  subject  of 
negli«,:cncc,  that  of  imputed  negligence  is  fast  becoming  one  oT 
the  most  prominent.  Several  ded.sioa<i  on  this 
^^  point  have  been  published  during  the  past  month. 
WHt  The  Supreme  Court  of  Indiana  haii  decided,  that 
the  negligence  of  a  husband,  driving  his  vi-ife  over  a  railroad 
crossing,  where  she  is  injured,  cannot  be  imputed  to  her.  so  is 
to  bar  her  recovery :  Lakt  Short  &  M.  5.  ^/.  Co.v.  MciMt&sk^ 
38  N.  E.  Rep.  476.  To  the  same  eflcct  are  LommiUe^  iWw 
Atk.  &  Ckk.  Ry.  C0.  v.  Cnek,  130  Ind.  139 ;  S.  C.  29  N.  E. 
Rep.  431 ;  Cl^,.St,  L.  &  Pitts.  Rf,  Co,  v.  SpUkfr,  134  Ind. 
380 ;  S  Cn  33  N.  E.  Rep.  aSo,  rehearing  dented,  34  N.  E. 
Rep.  3 1 8.  But  the  negligence  of  the  husband  has  been 
imputed  to  the  wile,  who  remained  seated  in  the  carriage  at  a 
railroad  station,  while  he  held  the  horse,  "  because  she  was  in 
his  care  :'*  Tfitdo,  St.  £.  &Kansms  Gtjt  Rf.  Co,  v.  Crittemdin^ 
42  III.  App.  469.  As  if  the  understanding  between  the  parties 
could  relieve  the  railroad  company  from  liability  for  its  own 
negligence ! 

The  Court  of  Gvil  Appeals  of  Texas  has  recently  passed 
upon  two  cases  on  the  question  of  the  imputation  of  the  negli- 

i^_i      gence  of  a  parent  to  a  child,  and  in  both  cases 

•^CMM  held  the  negative.  In  Honsiom  City  Ry.  Co,  v. 
Rkhart,  27  S.  W.  Rep.  918,  it  ruled,  that  when  a  &ther  and 
minor  son,  both  members  of  the  dty  fire  department,  are  both 
injured  by  the  overturning  of  a  hose  cart,. driven  by  the  lather» 
caused  by  the  defective  construction  of  a  street  railway  trade 
at  a  street  crossing,  the  negligence  of  the  fiither,  if  any,  cannot 
be  imputed  to  the  son ;  and  in  AUen  v.  Tex,  &  Poe,  Ry,  Co,^ 
27  S.  W.  Rep.  943,  that  in  an  action  by  a  child,  through  its 
fiither  as  next  friend,  against  a  railroad  company,  for  personal 
injury,  the  negligence  of  the.fitther,  in  whose  care  the  child 
was  travelling,  cannot  be  imputed  to  the  latter..  These  are 
the  more  remarkablei  as  the  same  court,  injokiuom  v.  (rMJT,  C 
&  S,  F,  Ry,  Co.,  21  S.  W.  Rep.  274,  hdd  that  the  negligcnoe 
of  the  Cither  was  to  be  imputed  to  a  blind  son,  of  age  of  dis* 


PROGRESS  OF  THE  LAW.  87 1 

cretion,  who  was  unable  to  take  care  of  hfoiself,  and,  of  his 
own  voh't«on,  entrusted  his  safety  to  his  lather.  Similarly,  the 
negligence  of  the  mother  is  not  to  be  imputed  to  a  child:  Ttx. 
&  P»c.  Ry.  Co,  V.  llitchcr.  (Tex).  26  S.  W.  Rep.  446.  See 
Altirphysbaro  v.  Woaiuy,  47  111.  App.  447 ;  5/.  Z.,  /.  M.  &  5.  Rjt* 
Co.  V.  Rexroad,  (Ark.),  26  S.  W.  Rep.  1037. 

The  negligence  of  the  driver  of  a  vehicle,  with  whom  the 
perxon  injured  is  riding  at  his  invitation,  and  oixr  whom  he 
has  no  control,  is  not  to  be  imputed  to  the  latter :  W/.  6*  K 
Ry,  Co.  V.  Dotis,  69  Miss.  444;  S.  C,  13  So.  Rep.  693; 
B.  &  O.  R,  R.  V.  State.  (Md.),  29  Atl.  Rep.  518;  totitrm^ 
IVhittaker  v.  Gty  ef  Helena,  (Mont.),  35  Pftc.  Rep.  904.  The 
negligence  of  the  driver  of  a  street  car  is  not  to  be  imputed 
to  a  passenger:  IMe  Roek  &  M.  R,  Co.  v.  Hwreii,  58  Ark. 
454;  S.  C,  25  S.  W.  Rep.  117.  And  the  negligence  of  a 
wife,  which  caused  her  injur>%  is  miC  imputed  to  the  hu^biind, 
so  as  to  bar  his  reco%'ery  for  those  causes  of  injury  peculiar  to 
himself,  such  as  the  loss  of  her  society  and  aid  in  household 
afiairs»  and  medical  expea^es :  Hontj  v.  C,  B.  &  Q,  'Ry.  Co^ 
59  Fed.  Rep.  423.  Rut  the  negligence  of  a  nurse,  in  charge 
of  a  child,  will  be  imputed  to  its  parents,  so  as  to  bar  a 
recovery  by  them  for  its  death :  Sckiemks  v.  Centred  Fus.  Ry. 
Co.,  (Ky.),  23  S.  W.  Rep.  589.  And  the  negligence  of  a. 
gripman,  under  the  control  of  the  conductor  of  a  car,  will  be 
imputed  to  the  latter,  so  as  to  bar  his  recovery  from  a  third 
person,  whose  acts  contributed  to  the  injury :  Mimiter  v.  CSflK 
Mens'  Ry.'Co^  53  Mo.  App.  276. 

There,  b  a  full  annotation  on  this  subject  in  32  Am.  L. 
Reg.  763. 

In  the  opinion  of  the  Court  of  Appeals  of  New  Yorfc^ 
when  an  instrument  is  in  all  other  respects  a  negotiable  promis- 
sory note  of  a  corporation,  the  lact  that  a  seal  i» 
affixed  thereto,  purporting  to  be  the  seal  of  the 
cofpotation,  but  unaccompanied  by  any  recital  or  act  showing 
that  the  officers  of  the  corporation  intended,  or.  in  bet,  did 
affix  it,  does  not  destroy  iu  negotiability :  Weeks  v.  Ester.  3$ 
N.  E.  Rep.  377. 
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The  OMmeery  Diviiion,  in  Lamfitmi  v.  MMsk,  [1894]  3  Qi. 
163,  has  lately  applied  the  principle  that  the  acts  of  two  or. 

^^^  more  persons  niay,  taken  tO|;clher,  constitute  such 
a  nuisance  that  the  court  uill  restrain  all  from 
diting  the  acts  constilutiiig  the  nuMince,  altlu»U(;h  the  annoy- 
ance occaskmed  by  the  act  of  any  one  of  them,  if  taken 
atone,  wcMilil  not  be  a  nuisance,  to  the  case  of  two  proprictom 
iiT  mcrr)'-|*o-nmncls,  who  used  organs  as  an  acconi|)nniincnt 
to  their  anuiscnient ;  and  enjoined  them  both. 

file  Supreme  Court  of  IcMra  has  reafscrtcd  the  somewhat 

harsh  doctrine*  that  a  parent  is  liable  for  necessaries  furnished 

^^  ^^    to  a  minor  son,  while  living  away  from  home  with 

CMM,       her  consent,  though  the  ton  was  able  to  w  ork, 

**••■*•**"    and  controlled  his  own  cammgs:  C^pery,  Mttc^ 

•VifMNrnr,  60  N.  \V.  Rep.  533. 

Tlie  siime  court  has  also  held,  that  It  is  within  the  scope  of 
the  |xirtnenihi|>  business  to  borrow  money  to  pay  the  firm 

debts:  BmfWMr  v.  StntOrtelur,  60  N.  W.  Rep.  i;;; 

and  that  one  who  loans  money  to  a  member  of  a 
nwreantile  firm,  and  rcodves  from  htm  a  note,  executed  in  the 
name  of  the  firm,  has  a  right  to  presume  that  the  note  was 
made  in  the  courK  of  the  jNirtnership  business:  Flmtt  v 
Koehler,  60  N.  W.  Rep.  178. 


The  Supreme  Court  of  Nebraska,  while  admitting  that  it 

sccins  to  be  the  better  opinion  that  the  plaintiff,  in  an  action 

rvaciiM.      for  personal  injuries,  may  be  compelled  to  submit 

y^^^^^^^      to  a  personal  examinatkMi,  is  of  opinkm  that  a 

BmsumMmi  judge  of  the  district  court  has  no  jurisdictbn,  at 

chambers,  outride  of  the  county  in  which  the  cause  is  pending, 

to  make  an  order  requiring  the  plaintifT  to  submit  his  body  to 

such  an  examination  by  a  bo«ird  of  physicians,  appointed  by 

the  judge  for  that  purpose :  EUsw^rik  v.  Fmr^my,  60  N.  W. 

Rep.  336.    There  is  an  excellent  annotation  on  the  right  to 

enforce  personal  examination,  in  %2  Am.  L.  Rbo.  550. 
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The  same  court  holds,  th;it  on  a  trbl  by  the  court  without 
•a  jury,  it  is  not  reversible  error  to  deny  the  party  holding 
Kifiit  to  opMi  ^^^  affirmative  of  the  issue  the  right  to  open  and 

•M  CtaM  close  the  argument,  when  it  b  not  apparent  from 
the  record  that  he  has  been  prejudiced  thereby:  GUstms*  Simie 
Bank  v.  Bahrd,  60  N.  W.  Rep.  551. 

According  to  the  Supreme  Court  of  Florida,  an  affidavit  by 
the  defendant  in  a  criminal  case  for  a  continuance  on  account 

praciiet.      ^^  ^^  absence  of  witnesses,  should  allege  that 

criaiMi  they  arc  absent  without  the  consent  of  the  defemi- 
ant,  either  directly  or  indirectly  given :  Bryant  v.  Stmie^  16  So. 
Rep.  177.  • 

It  has  recently  been  decided  by  the  Supreme  Court  of 
Wisconsin,  in  Siaie  v.  Bxmns^  60  N.  W.  Rep..  433,  that 
prohibition  will  not  lie  to  restrain  a  magistrate 
from  proceeding  in  a  criminal  cause,  because  the 
warrant  was  void,  since  the  legal  remedy  b  adequate,  nor  on 
the  ground  that  the  accused  has  been  once  in  jeopardy.  It  b 
not  the  province  of  the  writ  of  prohibition  to  supply  the  place 
of  a  writ  of  error. 

The  Court  of  Appeab  of  Kentucky  has  lately  ruled,  that 
when  a  railroad  company  allovi's  two  passenger  cars  to  remain 
on  a  side  track,  near  the  depot  and  along  a  public 
street,  the  doors  being  open«  it  b  negligence  to 
back  other  cars  against  them  for  the  purpose  of  coupling, 
without  seeking  to  ascertain  whether  there  are  any  persons  in 
such  cars,  though  no  one  had  a  right  to  be  therein ;  and  if 
the  company  neglects  its  duty  in  thb  respect,  it  will  be  liable 
to  a  boy  injured  thereby:  LauisvUie  &  N.  Ry.  Co.  v.  P»pp^  27 
S.  W.  Rep.  992.  And  the  Court  of  Gvil  Appeab  of  Texas 
holds,  that  a  railroad  company  b  Ibble  for  injury  to  mind  and 

jn^^^i       body  caused  by  nervous  shock  and  fright,  due  to 

s*^>>'*^'    the  negligent  running  of  cars  off*  a  switch  into 

plaintifTs  yard,  and  within  a  few  feet  of  her  bouse,  though 

the  plaintifT  was  not  actually  touched :  Yoakum  v.  Krocgtr^ 

27  S.  W.  Rep.  953. 
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The  feud  bctHTcn  the  abstractor  of  titles  and  the  county 
oAiciaU  iitill  continuei,  and  the  courts  aiv  front  time  to  time 
obli}!cd  to  define  the  limitations  o^  thctr  iciipcctivv 
ri^hti  de  m&vo.  In  the  Litest  case  on  this  subject. 
Jiitrton  V.  tUytfMs^  60  N.  W.  Rep.  453,  the  Supreme  Court 
of  Michi;;an  dcci«lcd  that  no  person  has  a  rif^ht  to  keep  a 
clerk  continuously  in  the  office  of  the  county  clerk,  with  free 
access  to  the  files,  lor  the  purpose  of  making  abstracts  there- 
from, cxcqit  under  such  reasonable  regulations  as  the  county 
clerk  may  prescnbe,  and  that  the  payment  of  a  fee  to  provide 
additicMial  office  bdlities  was  such  a  reasonable  regukuiim. 
The  same  courtf  recently,  in  Arr  v.  Rmnom^  96  Mich.  600; 
S.  C.  56  N.  W.  Rep.  3.  nifetl  that  an  abstractor  of  titles  ciHif(l 
mit  use  the  office  tif  a  county  officer  to  the  exclusion  of 
others,  or.  annoy  him  by  the  presence  of  a  large  working 
force,  or  by  work  at  unseasonabk*  hours.  !^  WeU  Jtmy 
TUU  &  Gmtrmmtfe  €•.  v.  Bar^,  49  N.  J.  Eq.  474,  and  an 
annotation  on  that  ca-se,  in  31  Am.  I«.  Reg.  769. 


TIte  Supreme  Court  of  Oregon  recently  held,  in  PkUmtniHi 
C^Utgi  V.  Wy€M,  37  Pac.  Rep.  1022.  that  the  actkm  of  the 
highest  ecclesiastical  body  of  a  religious  sect,  in 
adopting  the  report  of  a  committee  appointed  10 
determine  the  valkiity  of  a  constitutional  amendment,  and  to 
submit  it  to  the  vote  of  its  members,  the  amendment  being 
adopted  by  tlie  ado|)tion  of  the  report,  is  legiskitive,  and  thcie- 
Ibrc  not  binding  as  an  adjudication  upon  the  dvil  courts;  and 
the  Supreme  Court  of  Nebraska  has  decided,  in  /V/rrsMr  v. 
SnmntlUm^  60  N.  W.  Rep.  347,  that  when  certain  mcmbcn 
of  a  church  sockty  had  withdrawn  therefrom  and  organiied 
another  society  of  the  same  church,  and  tlicn  returned  to  the 
stKiety  from  wirich  they  had  withdrawn,  there  is  no  presump- 
tion that  by  so  withdrawing  the  secedcra  forfeited  their  mem* 
bcrship  in  the  church,  as  parts  of  which  both  societies  existed, 
and  on  reunion  the  same  society  existed  as  had  been  originally 
organised  

According  to  the  Supreme  Court  of  Michigan,  an  action  for 
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slander  in  regard  to  a  business  cannot  be  maintained  by  tbe 

husband  of  the  owner  thereof,  thou^fh,  in  addition 

to  his  salar}\  he  is  entitled  to  a  proportion  of  the 
profits,  when  he  has  no  interest  in  the  cpr^its  of  the  business : 
CAM  V.  Bmersom,  60  N.  W.  Rep.  293.  Tbe  Supreme  GMirt 
of  Louisiana  Ls  of  opinion  that  an  apothecary  b  not  liable  in 
damages  to  a  physician,  merely  and  only  because  he  has  on 
one  or  two  occasions  declined  to  fill  hu  prescriptions,  for 
reasoa^  not  at  all  impugning  the  physician's  capacity ;  but  that 
he  is  liable,  if,  without  the  slightest  cause,  he  indulges  in 
public  expressions  tending  to  create  the  impression  of  the 
physician's  mcompctency :  as,  for  instance,  that  his  diploma  is 
not  worth  a  straw:  Taritan  v.  Ijigwdt^  16  So.  Rep.  180. 
The  same  court  has  also  vcr>'  sensibly  held,  that  when  persons 
mutually  engage  in  bandying  opprobrious  epithets^  an  action 
of  slander  for  words  thus  uttered  is  not  to  be  encouraged ; 
and  the  interchange  of  such  q>ithets,  and  mutual  vituperatioa 
and  abuse,  will  justify  a  judge  in  approving  a  verdict  for  the 
defendant,  though  the  slanderous  words  are  proved :  GM^ 
herg  V.  DMertoH^  16  Sa  Rep.  192. 

The  Supreme  G>urt  of  Indiana,  in  Stepkttu^  v.  BceJjt,  38 
N.  E.  Rep.  331,  has  recently  decided,  that  when  the  Supreme 
Court  overrules  its  former  decisions,  construing 
a  statute,  and  gives  it  a  new  constnictioa;  con- 
tracts aflected  by  that  sutute,  and  made  while  the  former  - 
construction  obtidned,  will  be  given  the  same  eflcct«  alter  the 
change  in  construction,  as  if  no  such  change  had  been  made. 


The  Supreme  Court  of  Michigan  holds,  that  when  the 
maker  of  a  note  executes  a  chattel  mortgage  to  a  trustee  to 
indcnmify  an  indorser  against  liability  thereon,  a 
subsequent  mortgagee  b  not  entitled,  on  tender  to 
the  trustee  of  the  amount  due  on  the  mortgage,  to  be  subro* 
gated  to'the  rights  of  the  holder  of  the  note,  as  agaittit  the 
hidorscr :  SdMiuSd  v.  Mcorf,  60  N.  W.  Rep.  379. 


In  a  recent  one  in  the  AppeOate  Cmirt  of  Indfama,  it  warn 
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ruled,  that  when  a  surety  pays  a  jucffpncnt  obtained  against 
him  and  two  co-suretic5,  one  of  whom  is  insolvent, 
«*M  he  may  recover  in  equity  from  the  solvent  surety 
one-half  of  the  amount  so  paid :  NnvH^m  v.  Pe$i€e,  1%  N.  E. 
Rq).  484.  The  same  doctrine  pre\'aiki  in  courts  of  law.  «'her- 
e%xr  the  dl^inctiom  between  actions  at  law  and  in  equity  have 
been  abolished,  or  equity  powers  have  been  conibrred  on  com- 
mon law  courts:  Mickaeiv,  AUdrigkt,  126  Ind.  172;  S.  C,  25 
N.  E.  Rep.  902;  Famrvi  v.  Gates,  86  Wis.  569;  S.  C.  57  N.  W. 
Rep.  294.  But  the  share  of  the  insolvent  surety  cannot  be 
recovered  frcNn  the  others,  when  all  the  sureties  have  agreed 
amonjr  themselves  to  raise  a  common  fund  to  pay  the  debt, 
some  contributing  more  than  thdr  adequate  share,  and  others 
less,  but  the  former  agree  to  rdease  the  btter  from  any  fuither 
liability:  Cmnmi^gs  v.  May,  91  Ala.  233. 


The  Chancer}'  Division  has  lately  held,  that  when  a  testator 
gives  all  his  property  to  trusty,  upon  certain  trusts,  and 
directs  tliat  cettain  specified  sums  of  money  should 
be  hivested  for  the  beneit  of  his  four  sons  on  thdr 
attaining  the  age  of  twenty-one  years,  such  sums  to  be  applied 
as  the  trustees  in  their  discretion  may  think  fit;  and  further 
directs  that  the  sums  specified  should  be  very  judiciously 
invested,  as  they  were  intended  specially  for  the  advancemciit 
in  life  of  the  respective  recqiients ;  the  sons  are  neverthelesf 
absolutely  entitled  to  the  legacies,  on  attaining  the  spedfied 
age,  freed  from  the  exercise  of  any  discretion  on  the  part  of 
the  trustees:  In  reJ^knUtm^  [1^]  3  ^-  ^^ 


The  same  court,  in  N^s  v.  Paitrs^,  [1^]  3  Ch.  26;, 

has  ruled,  that  a  person  who  has  contracted  to  purchase  land 

Tnitmrt    **  1^  entitled  to  repudiate  his  contract,  merely 

^••^w      because  one  link  in  the  vender's  title  consists  of  a 

voluntary  conveyance  to  a  person  under  whom  the  vendor 

claims  by  purchase  for  value. 

According  to  a  recent  decision  of  the  Supreme  Court  of 
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Missouri,  a  verdict  cannot  be  impeached,  solely  on  the  affidavit 
of  a  juror  that  the  time  of  imprisonment  was 
fixed  by  each  juror  wrjting  on  a  piece  of  paper 
the  number  of  years  he  was  in  favor  of,  and  then  dividing  the 
sum  by  12 :  StaU  v.  WmmU,  27  S.  W.  Rep.  1 1 14.  It  is  high 
time  that  the  courts  abandoned  this  useless  technicality,  and 
permitted  the  evidence  of  such  gross  violation  of  duty,  from 
whatever  source,  to  have  its  proper  weight ;  and  not  to  cling 
to  an  absurd  presumption  in  fiivor  of  the  sanctity  of  a  verdict, 
that  is  as  unreasonable  and  as  ill-founded  as  the  maxim  that 
"the  king  can  do  no  wrong.*' 


-  The  Supreme  Court  of  Iowa  has  just  decided  a  very  inter- 
esting and  novel  case,  in  which  it  held  that  no  one  of  several 
^  persons,  whose  wells  tap  the  same  subterranean 

stncam,  can  make  an  artificial  use  of  the  water 
therefirom,  so  as  to  entirely  deprive  the  others  at  any  time  of 
the  ability  to  make  such  use  of  it ;  that  the  use  of  water 
taken  from  such  a  well  for  dty  purposes  is  an  artifictal  use,  as 
is  also  its  use  by  an  individual  for  a  bath-house ;  and  that, 
therefore,  the  city  cannot  deprive  the  owner  of  the  bath- 
house of  the  use  of  the  water,  without  paying  damages  there- 
for :  WUiis  V.  City  ^  Pmy.  60  N.  W.  Rep.  727.  It  b  also 
actionable  to  divert  water  firom  a  stream,  either  sur&ce  or  sub- 
terranean, by  dams,  wells  or  pumps,  by  which  the  flow  of 
water  b  diminished,  though  such  diversion  b  by  the  owner  of 
land  tiirough  which  the  stream  flows  or  percolates,  and  on  hb 
own  premises :  McQcUan  v.  Hurdle^  3  Colo.  App.  430.  But 
one  b  not  pre\'ented  from  lawful  digging  on  hb  own  land» 
though  he  thereby  drains  a  spring  on  the  land  of  another : 
Elstar  V.  SprirngfiM,  49  Ohio  St.  82.  Thb.  however,  seems 
questionable,  and  b  a  stretching  of  the  damnmrn  tAiqme  iitjmrim 
doctrine  to  the  very  last  point  of  tension.  The  distinction,  if 
there  be  any,  which  tteems  doulitful,  lies  in  the  fiict  that  in  the 
actionable  cases  the  act  of  the  owner  of  the  bnd  b  intended 
to  interfere  with  the  water,  while  in  the  non-actionable  cases 
that  niterferenoe  b  only  an  incidental  oonsequenoe  of  an  other- 
wise lawful  act. 


S/S  mooftBSB  or  the  law. 

The  Supreme  Court  of  Miimniii  has  recently  laid  down  t 
wiy  KsUutuy  rule,  in  SMt  v.  Gfuff,  27  S.  W.  Rq>.  iioi.  to 

WNMMM,    ^  ^^^  ^^  when,  after   an  order  exdudia; 

^■»  '"*■■  all  witnemef  fiom  the  court-room,  dcfcndaiit'i 
wttnew,  a  ooHlcfendant  to  whom  a  acvcrance  bu  beeft 
granted,  renvum  seated  by  him  during  the  trial,  the  oovrt 
ii  jttiiti6ed  la  reAning  to  allow  him  to  be  examined,  oa  the 
ground  that  the  defendant  connived  at  fak  disobedience. 


A  FROTKST  AGAINST  ADMINISTKRING  CRIMINAL 
LAW  BY  INJUNCTION— THE  DKBS-  CASE. 

By  WiujAM  DRApm  Vam,  rk.D. 

On  the  14th  inst  Eugene  V.  Debs,  President  of  the  Ameri- 
can Railway  Union,  W9»  stent  to  prison  lor  six  months,  in  the 
county  jail  in  Chicago,  by  Judge  Wiluam  A.  Woops,  of  the 
Federal  Court,  for  contempt  of  an  injunction.  Other  members 
of  the  Railway  Union  were  given  three  months  each.  The 
injunction  which,-  it  is  cbimed.  Debs  disregarded  was  the 
celebrated  omnibus  injunction  issued  by  the  Federal  Circuit 
Court  bst  summer  during  the  Pullman  strike  restralntng  all 
penwns  from  interfering  with  the  property  and  trains  of 
certain  railroads  running  out  of  Chicago.  Judge  -Wooot 
said  in  his  opinion,  **  If  the  injunction  was,  for  any  reason, 
totally  invalid,  no  violation  or  disa-gard  of  it  could  constitute 
a  punbhable  contempt ;  but,  if  the  court  acquired  jurisdiction 
and  did  not  exceed  its  iiowcrs  in  the  particular  case,  no  irregu* 
brity  or  error  in  the  procedure  or  in  the  order  itself  could 
justify  iiisobcdicnce  of  the  writ.**  He  maintains  the  court's 
right  of  jurisdiction  to  issue  such  an  injunction  by  many  quota* 
tions  from  English  and  American  decisions.  Those  who 
desire  to  follow  the  principal  cases  should  read  the  article  on 
"  Equity  Jurisdiction  as  Applied  to  Crimes  and  Misdemeanors,'* 
by  the  bte  Richard  C.  McMurtrib,  Esq.  It  was,  in  some 
sense,  the  finest  short  article  which  that  eminent  jurist  ever 
wrote  (Am.  L.  Rris.  &  Rbv.,  vol.  31,  p.  1).  The  editorial 
notes  by  the  present  writer  in  the  same  \*olume  (p.  2^^)  show 
the  hifttorical  development  of  the  law  on  the  subject.  It  is  not 
now  intended  to  take  up  thone  ck-dsions  again.  Suffice  it  to 
say  hetc  that  the  position  of  Judge  Woods  is  supported  by 
several  cases  decided  in  other  Federal  Courts,  and  by  an 
expression  of  Mr.  Justice  Miller  in  the  Suprenw  Court  of  the 
United  States,  as  also  by  an  Englbh  case  decided  by  Vioe- 
•Chancelkir  Mauns.    The  principal  case  in  the  Federal  Courts 
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b  that  of  the  Ctmr  tTAIeme  Qmsalkiaird  Mnng  C^,  v.  Afmtr^ 
Uuiom  ^  Wmmdtr  ti  ml^  reported  in  5 1  Fed.  Rep.  260  (see 
Ax.  L.  Rib.  ft  Rev.  710).    This  case  i^rew  out  of  the  trouble 
in  the  inining  disitriots  of  Idaho.    The  striking  miners  were  in 
posseHion  of  the  minei,  were  preventing  the  neur  employes, 
from  working,  and,  imieed,  had  carried  the  new  men  over  the 
borders  of  the  Territory  into  Montana.   The  court  granted  an- 
injunction,  at  the  request  of  the  company,  restraining  the 
members  of  the  Union  from  further  interfering  with,  threat* 
ening  or  mokrsting  iti  employes  or  entering  its  works.    There 
was  no  arrest  or  imprisonment  as  the  result  of  any  violation. 
Another  celebrated  case  in  the  District  Courts  is  where 
Ju<lge  Rnbwer  committed  a  man  for  contempt  of  court  for 
intcrforing  n-ith  the  running  of  engines  on  a  road  which  was 
in  the  han<b  of  a  receiver:  Umttd  St^rtes  v.  Kant^  33  Fed 
Rep.  748.    The  receivership,  however,  wa^  made  the  main 
ground  of  the  dedsion.      The  English  case  referred  to  is 
that  of  SfriM^head  Sfimnng  Cf,  v.  Ritty^  Law  Rep.,  6  Eq. 
551,  where  Vice-Chanoellor  Mauks  issued  an    injunction 
restraining  the  members  of  the  Union  on  a  strike  from 
placarding  the  town  with  posters  asking  workmen  not  to 
work  for  their  old  employers.    Thb  case  has  been  made  the 
basis  of  the  principal   American   cases.    The  case  in  the 
Supreme  Court  of  the  United  States  was  that  cf  Ei/embecktm  v. 
Tke  DiMtrkt  Ccmri  ^  PlymmOk  dmnty^  reported  in  1 39  U.  S. 
31.    A  statute  of  the  Sute  of  Iowa  declared  that  the  selling 
of  lk)uor  was  a  nuisance,  and  that  any  dttsen  in  the  county 
where  liquor  was  sold  or  thought  to  be  sold,  could  apply  for 
an  injunction  to  restrain  the  alleged  seller.    The  question  of 
the  contempt  of  this  injunction  was  to  be  tried  by  the  judge 
issuing  the  same  on  proof  by  affidavit  of  the  fact  of  violatkm. 
One  Kilcnbecken,  having  been  oonvkted  in  this  way.  the  case 
was  Uikcn  to  the  Supreme  Court  of  the  United  States,  the 
•  principal  assignment  of  error  bang  that  the  statute  in  questioa 
was  void  because,  in  effect,  it  deprived  the  plaintiffs,  who  were 
charged  with  selling  liquor,  "of  the  equal  protection  of  the 
laws,  and  it  prejudiced  the  rights  and  privileges  of  that 
particular  cbss  of  pcrKms,  and  denies  to  them  the  right  of 
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trial  by  jury/'  The  court  held  that  the  rcconi  did  not  show 
that  the  plaintifls  would  have  been  denied  the  right  of  trial  by 
jur>'  had  they  demanded  it.  This  view  of  the  case,  which  was 
perhaps  taken  to  avoid  meeting  the  most  serious  question  of 
constitutional  law  that  had  presented  itself  to  the  court  for 
years,  deprives  the  case  of  weight  as  an  authorit)*.  ^Ir.  Justice 
Ml  LUCK,  howexer,  went  on  to  s;iy,  "We  know  of  no  hindnince 
in  the  Constitution  of  the  United  States  to  the  form  of  pro- 
ceedings, or  to  the  court  in  wliich  this  remedy  shall  be  had." 
It  was  this  expression  which  excited  the  ire  of  Mr.  McMuRTRiE, 
and  on  whkh  he  biised  the  article  above  referred  to. 

A|>art  from  these  decisions,  let  us  examine  for  a  moment 
what  tlie  real  question  involved  in  all  these  ciscs  ui,  and  the 
arguments  which  can  be  made  on  one  side  and  the  other. 
The  question  presented  by  the  Debs'  Case  b  shortly  this:  Can 
the  (act  that  the  crime  with  which  the  man  is  charged  injured 
property  and  was  a  public  nuisance,  justify  the  court  in  depriv- 
ing him  of  the  right  of  trial  by  jury?  The  strongest  argu- 
ment in  favor  of  the  afTirmative  to  this  question  is  to  be  found 
in  the  facts  of  the  Debs*  Case.  The  court,  before  thc>*  issued 
the  injunction,  had  ample  evidence  that  a  large,  body  of 
persons  in  the  community,  some  of  whom  had  no  connection 
with  the  railroads  in  and  near  Chicago,  were  by  public  meet- 
ings, intimidation  and  actual  violence,  preventing  the  railroads 
from  performing  the  public  duties  for  which  they  were  created 
and  greatly  injuring  their  property.  The  actions  of  Debs 
and  hU  followers  was  a  public  nuisance  of  the  most  senous 
and  alarming  kind.  It  is  the  duty  of  the  court  to  protect 
property  and  ahiite  nuLnances  injurious  to  pro|)crty.  There* 
fore,  it  is  wiid  that  they  had  a  right  to  ishuc  the  injunctitm, 
and  tlic  injunction  being  issued,  a  right  to  examine  into  any 
alleged  contempt  by  tlic  methods  ordinarily  used  by  a  court 
of  equity  when  investigating  facts.  And  shouki  the  judge  on 
such  an  examinatkm  conclude  that  the  injunctioii  had  been 
violated  he  had  a  right  to  imprison  for  any  length  of  tiine  he 
taw  fit  those  who,  in  his  judgment,  had  disregarded  his  order. 
The  argument,  on  the  other  side  of  the  question,  may 
bt  stated  somewhat  as  folfows:  Admitting  that  Debs  and 
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hi^  followers  were  acting  in  such  a  way  as  to  be  a  public 
nuisance,  and  to  threaten  private  property,  and  admitting 
that  the  court  of  equity  is  ef.pecially  concerned  in  the  pro- 
tection of  property,  it  does  not  follow  that  this  property  ii 
under  the  protection  of  the  courts,  or  thf  nuisance  of  such  a 
character  that  the  court  of  its  own  motion  can  take  co«;nii- 
ance  nf  it  It  in  only  property  in  a  particular  pc«sition,  (if 
thrtMtcned  with  injury  from  a  particular  source,  which  equity 
cm  interfere  to  pri>tect  l*or  inHtincc,  if  I  come  into  a  court 
of  i^quity  claimini;  that  my  tenant  for  a  term  of  >varN.  with  no 
rt(;ht  to  c«»mmit  waste,  in  cutting  ckiwn  the  trees  on  my  pktce, 
ct|uity  will  i!«.Huc  an  injunction  until  the  rif^hts  of  tlic  matter 
cm  be  ajicertained.  The  basb  of  this  action  is,  that  it  is  the 
businew  of  the  courts  to  see  that  one  claiming  to  be  the 
owner  of  property  shall  not  destroy  it  or  injure  it,  if  another 
claims  an  interest  in  it,  until  the  mutual  rights  of  the  parties 
are  determined.  It  is  the  claim  of  right  on  both  sides  which 
rives  the  court  of  equity  jurisdiction.  If  a  robber  threatens 
to  break  m  my  house  by  night  and  plunder  my  premUes,  did 
e\'cr  any  one  hear  of  my  going  into  a  court  of  equity  to 
rcttrain  him? 

Again,  tliat  courts  have  jurisdiction  to  restrain  a  nuisance  it 
admitted  by  all ;  but  that  alone  is  a  nuisance  which  the  courts 
will  restrain  which  results  from  a  man's  action  with  hb  own 
property  so  as  to  adversely  aflcct  the  property  of  other  private 
persons  or  the  property  of  the  state.  The  following  instances 
illustrate  what  Is  meant  by  this  distinctkm.  If  a  railroad  com- 
IKiny,  or  persons  paicnding  to  be  incorporated,  and  pretending 
to  have  authorit)'  to  lay  tracks  over  private  property,  com- 
mence to  do  so,  the  state,  or  any  person  whose  property  is 
adversely  aflccted,  claimhig  that  the  pretended  corporation, 
cither  docs  not  exist,  or  has  not  the  right  which  it  cbiima,  can 
obtain  from  the  court  a  temporary  injunction  until  thoae  rights 
are  determined. 

Again,  if  a  man,  claiming  that  a  street  b  hb  private  way, 
obstrucu  the  tree  passage  of  the  public,  the  state  can  obtain 
an  injunction  restraining  htm  from  doing  so  until  the  rights  of 
himself  and  the  public  in  the  way  are  determined.    Or  again. 
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if  one  raitroacl  claims  that  another  which  is  about  to  cross  its 
'  tracks  has  no  right  to  do  so,  and  undertakes  to  prevent  by 
force  of  arms  the  workmen  of  the  fovt  company  from  crossing^ 
their  tracks,  an  injunction  can  be  obtained  restraining  both 
parties  from  altering  their  position  until  the  question  of  right 
has  been  settled.  As  to  questions  of  a  man's  use  of  hi"*  own 
property  which  injures  the  profxrty  of  others,  wc  can  mention 
a  man  being  rc^trainctl  by  injunction  from  carr>'ing  on  a 
business  on  his  property  which  U  a  nuisance  to  the  adjoining 
«iwncrK  or  to  the  community.  But  it  is  urged  that  the  under- 
l>'ing  thought  of  all  thojH.*  instanci'H  is,  that  the  man  who  is 
nrstraincd  by  injuncticHi,  i»  acting  as  he  docs  under  a  cbim 
of  right  in  property:  Aiui  ihat  bj  so  Mag,  Jk'  has  timbltd  otte 
wbc  disputcM  that  right,  io  bring  kim  into  a  civil  court  to  deter-- 
mime  the  disfmtcd  gncstioH.  Pending  that  determination,  the 
property  being  peculiarly  undci  the  care  of  the  court,  can 
be  protected  by  injunction,  which  the  court  has  the  summary 
right  to  enibroe  by  commitment  for  contempt.  Debs  and  the 
Qiicago  strikers  of  last  summer  made  no  cku'm  to  legal 
interest  in  pni|Krty.  Their  actions  were  cither  innocent  or 
criminal.  It  is  alleged  thsit  the)*  wx*n:  criminal.  The  consti* 
tution  provides  that  no  man  sliall  be  judged  guilty  of  a  crime 
without  indictment  and  trial  by  jury  and  all  its  attendant 


This  view  of  the  case  is  that  which  appeals  to  the  writer. 
The  circumstances  of  the  Chicago  strikers  either  did  or  did 
not  leave  the  administration  of  criminal  justice  and  the  pre- 
serving of  social  order  within  the  ordinary*  power  of  the 
criminal  court  and  the  executive  branch  of  the  government. 
If,  as  is  probable,  the  executive  arm  of  the  government^ 
backed  by  the  ordinary  processes  of  the  criminal  courts,  was. 
not  sufficient  to  protect  property  and  lifc,  then  the  case  should 
have  been  treated,  as  on  those  facts  it  was,  an  excepttonaT 
case,  and  martial  law  decbred.  There  seems  to  us  to  have 
been  no  necessity  to  strain  the  principles  of  the  procedure  of 
the  chril  courts,  and  to  make  a  precedent  which  will  be  used 
over  and  over  again  to  undermine  the  most  valuable  of  the 
safeguards  of  individual  liberty — the  trial  by  jury. 


DEPARTMENT   01*  ANNOTATIONS. 


Tht  AaaolalioiM  im  ptvpnred  by  the  following  BdiUm  and  . 

DqMrtnK'nt  i»f  Pkactick,  I*i.k.\i)INg  and  KvinEKCE. 

Hon.  Itfon;^  %•  Dallm.  Rilitfir.    AnMsUnts :  Anlenni  Sinnit, 
Ilenn-  N.  Smnlu.  John  A.  McCarthy,  William  Saadcison  PML 

DqMrtmctit  iif  0»NsTiTtTir»XAL  I-aw. 

Prof.  ('hHM«»fhi*r  U,  TMrman,  Editor.  AMklanIa:  Wak  Dofm 
lA^Kn,  Wni.  .Sinuhcni  Ellit. 

DqKirtniClU  of  MlNICirAI.  CoKl^iRATirtNS. 

lion.  John  I*.  Uillan,  UL.  D..  Bditor.    .ViaiiUat :  Majme  R.  Ui«- 
litivth. 

Dqxirtmcnt  o(  VjiiViTX, 

RlrhaHl  (*•  lr.1lni1rlr.  LL.  D..  Bditor.    AariaUnti:  S/dnejr  O. 
Fixhcr.  John  HooglaM  Hffm-n,  Jr.,  Robert  P.  Bndiom. 
Dqiartiiuiit  of  Tukts. 

Xrlvillr  X.  lUvHaw,   Kw|..  iMilor.    AMinCanti:    DenJanHn  H. 
Lowry,  Alrx.  l»uriiin  Uncr,  l*liitrick  C.  H.  O'Donovao. 

DkPANTHKNT  ok  0»KIHlKATIflN.s. 

AmrHo  T*  rrffdirj,  Ba^..  Rditor.    AamUata:  Lawia  Lawmct 
Smith.  Clinton  Rogen  Woodraff,  Uanrice  O.  Beiknap,  K. 


I>qiartmcnt  of  Carkieks  and  Transportation  Companies. 
rharlm  P*  Brarh«  Jr.,  Raq..  Editor.    AnOaiaata :  Lawrenee  God- 
kin.  Chren  WkAer,  Victor  Leovy,  Cyraa  B.  Woods. 

Dqmrtnicnt  of  Admiraltw 

XoHo«  r«  llrary*  Riq.,  Bditor.    Aaiiataat:  Horace  h»  Chcyney. 
DcNirtmcrit  of  G»mmerciai.  I^w. 

Prank  P.  Prlrhard,  Bm|..  Editor.  A«istanta:  H.  Goidon  M» 
Conch.  Cliaa.  C.  Binney,  Cfaaa.  C.  TiovvBaend,  Pnack  H. 
Bohlco,  Oliver  Boyce  Jndaon. 

DqMrtinent  of  Insurance.  * 

M^arfre  KIrharda*  Eao..  Bditor.  Amatanta:  George  WfaaitM 
Pe|»per,  Lnthcr  B.  Hewitt,  Samuel  Kahn  Lonchcim. 

DqMrtmcnt  of  Criminal  Law  and  Criminal  Practice. 

Prof.  «fO.  H.  ISrafcnm,  Bditor.  Amirtanta:  &  ainton  Rboad% 
C.  l^tncy  Wilcox. 

DqiarttiKtit  n(  Patent  I-aw. 

Ilforgt*  lliriilRgt  Bmi.,  Editor.    AmieUnt:  Hector  T.  Pentoo. 
nc|MrtmciU  of  Triiitj  tv. 

lion,  nrwrnl  Ht  Pmrna^  Eilltnr.  AwlaUnta:  Alfijed  Rotend 
llalK,  Wm.  A.  Havla,  Joa.  T.  Taylor. 

Dcniirtmcnt  of  Mkdicai.  Jurimkudbnck. 

Hon.  Marakall  D.  Kuril,  LL.  D.,  ICilitor.    AmiaUnta:  ThooMi 
B.  D.  Biadley,  Milton  O.  Naramore. 
Dqxirtmcnt  «>f  Wills.  Kxfxutors  and  Administrators. 

Hon.  Urn.  X.  Aabman.  Eilitor.  AmiiAatfta:  Howard  W.  Vaga, 
Cbartca  Wilfred  Conard,  JoMph  llowani  Rhoaila,  WiUiMB 
Henry  Loyd,  Jr.,  Edward  Brooka.  Jr..  Samnel  D.  Matlack. 

Department  of  TRt»TS  and  Combinations  in  Restraint  of 
Trade. 

N.  U  Rarrr  isyn^  En.,  Bditor.  Amirtanta :  Gcoige  a  Pattcnoa, 
Charlea  P.  BMlcston. 

W4 


DEPARTMENT  OF  TORTS. 


XDROK-nr-cRisr, 
MBLVILLB  M.  BIGBLOW,  Bsq., 

AMbttd  by 

MmtjAMxm  b:  Lowmv,  Aukxahiibe  Ofmanr  L^obb, 

Patmcil  C.  B.  O'DoMOVAir. 


City  National  Bakk  ov   Dayton  v.  Kusworm.'    Supreme. 
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a  wife  nay  svoid  her  Gontrwt,  e^itoftcd  by  m  thrcntsoed  criminal' 
pTOMcatioa  of  licr  hmband,  on  the  ground  of  dnicM ;  and  the  CKt  that 
altar  tbe  had  signed  the  contract,  the  plaintiff  gave  her  the  note*  fofged 
by  her  hniband,  together  with  othcri  given  by  him  aa  Mcnrity  theielbr, 
to  he  gi««n  to  the  hnaband,  which  ahe  aceoidiogly  did,  and  the  noCaa 
were  thereupon  destroytcl  by  him.  doea  not  ettop  her  from  avoiding  her 
nole  extorted  at  the  time  under  threats  of  pioeccntittg  the  husband* 

DURKSS. 
I.  "  Duress,  in  its  more  extended  sense,  means  that  degror 
of  constraint  or  danger,  either  actually  inflicted  or  threatened 
and  impending,  which  is  sufficient,  in  severity  or  in  apprehen- 
sion, to  overcome  the  mind  and  will  of  a  person  of  ordinary 
firmness:'*  Btvwtt  v.  Pierce,  7  Wall.  205.  It  does  not  neces- 
.  sarily  imply  that  the  means  used  should  be  in  themselves  un- 
lawful, but  includes  the  use  of  lawful  means  in  an  unlawful! 
manner,  or  for  an  impro|Kr  purpose;  and,  on  the  other  hand, 
even  if  the  means  used  should  be  improper,  as  for  instance 
the  threat  of  a  baseless  prosecution,  there  is  no  duress,  unless 
the  threat  so  operated  on  the  mind  of  the  person  threatened  as 
to  deprive  him  of  the  free  ocerr  ie  of  his  wtlL  In  some  of  its 
manifestations,  duress  is  hardly  to  be  distinguished  from  un- 
due influence:  UgkiluHyt.  AUort.  2  Colo.  App.  554;  and  it 
extends  not  merely  to  the  case  of  thieaU.  but  includes,  the 
>  Bspsftsd  hi  9  M.  W.  Bap.  s«4. 
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abuHc  cif  (Hio*]<  legal  pmition  as  owner  by  title  of  poMcakKU 
in  onler  to  fierce  the  real  owner  to  admit  or  Mtiify  an  unjust 
ehim.  of  which  the  unwarranted  detention  of  propert>'  by  a 
pK'cl}^  or  baike  will  wervc  as  an  example. 

II.  .Duress  at  common  hw  was  divided  into  duress  by  im- 
pri^ionmcnt,  and  duress  /rr  mimas,  or  by  threats*  To  thoe 
may  be  addcti  a  third,  also  recognized  by  the  common  bw, 
but  not  accorded  the  dignity  of  a  separate  existence,— duress 
of  good:*.  This  docs  not  seem  to  belong  properly  under 
cither  of  the  preceding  divisi«ms;  and  is  now  admitted  to 
Ibrm  a  distinct  branch  of  the  law  of  duress. 

III.  Duress  liy  imprisonment  consists  in  the  use  of  inipri- 
sonnicnt.  lawful  or  unlawful,  to  force  the  party  imprisoned 
im«>  executing  a  contract  If  the  imprisonment  be  unlawful, 
the  circumstances  under  which  the  contract  b  made  cannot 
cltilhe  it  with  vnlidity.  It  makes  no  diflcrcnce  whether  the 
m-crturvs  lor  the  agreement  come  from  the  one  party  or  the 
•other.  The  imprisonment  being  illegal,  the  contract  b  equally 
m\  whether  formed  at  the  suggestion  of  the  proetecutor,  or  at 
the  request  of  the  defendant:  RkkardsoH  v.  Dattam,  3  N.  H. 
50.S;  Oshmrm  V.  RMitu,  36  N.  Y.  365.  When,  after  a  person 
has  procured  the  arrest  of  another  on  a  criminal  charge,  which 
•did  not  justify  hb  arrest,  aikl  aiker  hb  discharge  has  procuied 
his  arrest  again  on  an  order  in  a  dvil  action  for  fraud, 
where  an  arrest  was  not  warranted,  he  procures  from  that  per- 
son, while  he  is  imprisoned,  after  several  months'  confinement, 
and  on  the  promise  to  obtain  bail  for  him,  which  b  done,  1 
release  of  ftimoelf,  and  the  sureties  on  the  bond  given  for  the* 
order  of  arrest,  the  release  b  given  under  duress,  and  will  not 
bar  an  action  on  the  bond  to  recover  damages  for  the  impni- 
onmcnt:  Lass0rwu  v.  Oisba,  z\  N.  Y.  Suppl.  367.  But  an 
arresit  and  imprisonment  on  bwful  process,  used  in  a  proper 
manner,  and  only  for  a  lawful  purpose,  is  valid,  and  cannot  be 
construed  as  duress:  Ntmtlcjyt,  Grreamifk,  3$  N.  H.  33$; 
JBiMf  V.  Htmm^  17  Me.  338;  even  though  no  cause  of  action 
really  existed,  if  the  prooecutibn  was  instituted  Amw  JUU  and 
upon  probable  cause:  /VmAmh/v.  Slsv/,  51  MiGh.433;  Onl 
V.  ThmMI^  47  N.  J.  L.  265.    A  note  or  other  aecuri^  given 
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to  relcajic  the  defendant  in  such  a  case  from  prison,  may  be 
void  a.1  given  to  com])ound  a  felony ;  but  it  cannot  be  awarded 
on  the  i^ound  of  duress. 

If,  however,  the  arrest  and  imprisonment  are  merely  for  the 
purpose  of  enforcing  a  civil  liability,  such  is  an  improper  use 
of  criminal  process,  and  a  security  obtained  under  such  circum- 
stances cannot  stand:  Seibcr\.Mce,  26  Mich.  518;  Phfiftg 
V.  Zmuhlag,  34  Tex.  371.  "A  contract  obtained  by  duress 
of  unlawful  imprisonment  is  voidable,  and  if  the  imprisonment 
IS  under  legal  process  in  regular  form,  it  is  nevertheless  unlaw- 
ful as  against  one  who  procured  it  improperly,  for  the  purpose 
of  obtaining  the  execution  of  a  contract,  and  a  contract  obtained 
by  means  of  it  is  voidable  for  duress : "  hftne  v.  Wcodw^nk^ 
155  Mass.  233;  S.  C.  39  N.  £.  Rep.  525. 

IV.  Duress  per  mUua  is  the  most  fruitful  branch  of  this 
theme ;  and  iti  varieties  are  endless.  It  has  been  most  excel- 
lently defined  and  explained  in  a  lengthy  opinion  by  Knowlton, 
J.,  in  Mwrst  v.  Woodworth,  155  Masts.  233 ;  S.  C,  29  N.  E. 
Rep.  525,  already  dted,  which  is  well  worth  quoting  more  at 
length: 

,  *'  The  rule  as  to  duress  ptr  minas  has  now  a  broader  appli- 
cation than  formerly.  It  is  founded  on  the  principle  that  a 
contract  rests  on  the  free  and  voluntary  action  of  the  minds  of 
the  parties,  meedng  in  an  agreement  which  b  to  be  binding 
upon  them.  If  an  influence  is  exerted  on  one  of  them  of  such 
a  kind  as  to  overcome  his  will  and  compel  a  formal  assent  to 
an  undertaking  when  he  does  not  r^Uy  agree  to  it,  and  so  to 
make  tliat  appear  to  be  his  act  which  b  not  hb  but  another's, 
imposed  on  him  -  through  fear  which  deprives  him  of  self- 
control,  there  b  no  contract,  unless  the  other  deab  with  him 
in  good  fiuth,  in  ignorance  of  the  improper  influence,  and  in 
the  belief  that  he  b  acting  voluntarily. 

''To  set  aside  a  contract  for  duress  it  must  be  shown,  first* 
that  the  will  of  one  of  the  parties  was  overcome,  and  that  be 
was  thus  subjected  to  the  power  of  another,  and  that  the  means 
used  to  induce  him  to  act  were  of  such  a  kind  as  would  over- 
come the  mind  and  will  of  an  ordinary  person.  It  has  often 
been  hekl,  that  threats  of  dvil  suits  and  of  ordinafy  proceed* 
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w\*n  again^  property  are  not  enough,  beciu^  ordinary'  persons 
60  n«>t  cease  to  act  voluntarily  on  account  of  such  threats. 
But  threats  of  imprisonment  may  he  so  violent  and  forceful  as 
to  have  that  eflcct.  It  must  abo  be  shou'n,  that  the  other 
party  to  the  contract  is  not,  through  ignorance  of  the  duress 
or  for  any  other  reason,  in  a  position  which  entitles  him  to 
tike  advantage  of  a  contract  made  under  constraint  without 
voluntary  assent  to  it.  If  he  knows  that  means  have  been 
used  to  overcome  the  will  of  him  with  whom  he  is  dealing,  so 
that  he  is  to  obtain  a  formal  agreement  to  it  which  is  not  a  nal 
agreement,  it  is  against  equity  and  good  conscience  for  him  to 
become  a  party  to  the  contract,  and  it  is  unlawful  for  him  to 
attempt  to  gain  a  benefit  from  such  an  influence  improperly 
exerted." 

In  the  first  place,  then,  the  threat  reSied  upon  to  constitute 
duress  must  be  such  as  to  control  the  mind  and  will  of  the 
party  aflcctcd,  and  prevent  his  acting  as  a  free  agent 
Whether  or  not  a  given  threat  is  of  such  a  nature  depends 
wholly  upon  circumstances  ;  but  the  general  rule  is,  that  the 
threats  must  be  such  as  would  naturally  exdtc  fear  In  a  person 
of  ordinary  courage,  and  that  that  fear  muajt  be  grounded  oo 
a  reasonable  belief  that  th^  person  threatening  has  at  hand 
the  means  to  carry  his  threat  into  present  execution ;  Kwj^ 
V.  Simam,  41  111.  App.  38.  In  other  words,  mere  bluster  can- 
not constitute  duress ;  and  the  man  who  permits  himself  to' 
be  frightened  by  empty  words,  cannot  set  up  hb  cowardice  as 
a  sufficient  excuse  to  release  him  from  the  performance  of  his 
promise :  See  Bm/c/  v.  SkaMmm.  36  Ark.  380 ;  Wei/s  v. 
5/WfT,  70  N.  C.  55.  "To  constitute  the  coercion  or  dureia, 
which  will  be  regarded  as  sufllicicnt  to  make  a  payment  in* 
voluntary,  .  .  .  there  must  be  some  control  or  threatened* 
excrdse  of  power  possessed  or  believed  to  be  possessed  hf 
the  party  exacting  or  receiving  the  pasmient,  over  the  person 
or  property  of  another,  torn  which  the  latter  has  no  other 
means  of  immediate  relief  than  by  making  the  payment:" 
AW/V^  V.  Hnkkitu,  95  U.  S.  3ia  Therefore,  if  the  person, 
who  makes  the  thrcaU,  is  not,  and  is  not  represented  to  be, 
in  a  position  to  carry  out  his  threats,  and  has  no  means  </ 
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excaitini;  them  other  than  9iich  m  are  po^wsnccl  by  alt  mem- 
bcfi  of  the  OHnmunity ;  whvn  the  liberty  of  the  perMHi 
threatened  is  in  no  wifn;  restrained,  and  the  thrcatener  hai 
made  no  complaint,  has  no  warrant,  and  is  not  represented  to 
have,  nor,  in  (act,  has,  or  appears  to  have  at  hand  or  within 
control,  any  means  for  carr)*in{;  Into  execution  his  announced 
purpose,  mere  threats  of  arrest  do  mvt  constitute  duress : 
Ytttfi/i^  V.  Siwofi,  41  III.  App.  38.  Acconlin^fly,  threats  of 
loKs  of  life,  or  bodily  Injury,  made  by  one  who  is  m  a  posititm 
to  execute  his  threat,  will  constitute  duress :  firoum  v.  Pinte^ 
7  Wall.  20$  ;  Bakery.  Morton,  12  Wall.  150;  and  the  deed 
of  one  who  was  pulled  from  hb  bed  at  nij^ht  by  a  crowd  of 
men,  dragged  into  the  street,  and  compelled  to  go  to  the 
of5cc  of  a  justice  of  the  peace  and  there  execute  the  instru- 
ment in  question,  may  be  avoided :  Braum  v.  Peiek,  2  Wis. 
261.  So,  the  threat  of  a  husband  to  separate  from  his  wife» 
if  she  have  reasonable  cause  to  apprehend  that  he  will  put  it 
into  execution :  Taf/f/  v.  Taftey,  10  Minn.  448 ;  or  violent 
behavior  toward  and  cruel  treatment  of  the  wife :  Goodrich  v. 
Cashman,  34  Neb.  460;  amount  to  duress.  A  security 
obtained  by  a  threat  of  immedbtc  arrest  and  imprisonment  is 
made  under  duress  :  Busk  v.  Brown,  49  Ind.  573 ;  Morrison 
v.  Fanikmr,  80  Tex.  128;  Obart  v.  Lnnda.  5  Tex.  Ov.  App. 
620;  S.  C,  25  S.  W.  Rep.  342  ;  and  it  may  still  be  duress, 
though  the  amount  for  which  the  note  is  given  is  actually  due 
from  the  maker  to  the  payee :  TayUr  v.  /ngnrs,  106  Mass. 
291.  If  one  pays  an  illegal  tax  to  prevent  the  issumg  of  a 
threatened  warrant  of  distress,  which  must  issue  of  course, 
unless  the  tax  is  paid,  he  can  recover  it :  IWston  v.  Boston,  12 
Pick.  7 ;  Grim  v.  Weissen^rg  School  District,  57  P^  435. 
But  a  mere  indefinite  threat  of  criminal  prosecution,  or  one 
made  when  neither  the  warrant  had  issued  nor  the  proceed- 
ings had  been  commenced,  is  no  duress :  Hii^ns  v.  Bronm^ 
(Mc.),  S  Atl.  Rep.  267;  Harmon  v.  Harmon,  61  Me.  227; 
Knaff  V.  H/de.  60  liirb..  (N.  Y.),  80;  especially  if  the  pcMon 
threatened  knows  that  the  one  who  makes  the  threats  has  no 
present  means  of  carrying  them  into  execution,  by  actually 
taking  him  into  custody,  and  has,  in  his  knowledge,  the  power 
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and  opportunity  to  make  a  ddcnce  to  such  threatened  pro«- 
cutNin :  Hwim  v.  Bl^ed^,  5;  Neb.  666 ;  S  C.  56  N.  W. 
Kcp.  jai.  The  mere  threat  of  injury  to  property,  without 
tlic  power  to  execute  the  threat,  is  not  duress:  MUlfrs. 
mitr,  68  Pa.  486. 

The  reasonableness  of  the  belief  of  the  party  claiming 
duress  in  the  imminenoe  of  the  threatened  danger,  is  dependent 
to  a  very  large  extent  upon  circumstances ;  and  b  always  a 
question  for  the  jury.  When  the  defendant  had  threatened  to 
have  the  plaintiflT  imprisoned,  and  to  deprive  him  of  his  prop* 
erty,  because  of  certain  testimony  .given  by  the  plaintiff 
dero(;atory  to  defendant,  though  the  testimony  was,  m  (act, 
privileged,  which  the  plaintiff,  who  was  a  weak,  ignorant 
man,  did  not  know ;  and  the  defendant  was  a  keen  businen 
man,  and  known  to  the  plaintilfto  be  a  man  of  determination ; 
a  sum  of  money  procured  from  the  phunttfT  by  such  threat 
was  held  to  have  been  procured  under  duress :  BMmm  v. 
Mttiekimsmi,  (Ind.),  35  N.  E.  Rep.  711.  Smilarly,  when  the 
plaintiflC  a  man  73  years  old,  ignorant  of  the  law,  was  threat- 
ened by  the  defendant  with  prosecution,  imprisonment  and  a 
fine  of  $500  for  selling  ckler  without  a  license,  unless  b^* 
would  pay  the  defendant  5150,  the  defendant  claiming  tct 
have  great  knowledge  of  the  law ;  and  the  pbuntiflT  was  con- 
fronted with  several  men,  who  claimed  that  he  had  sold  them 
dder,  and  was  informed  by  the  defendant  that  the  men  would 
so  testify  on  the  prosecution;  the  payment  by  the  platnti/T, 
under  these  ctrcumatances,  of  the  sum  demanded,  was  heUi  to 
have  been  made  under  duress,  and  void,  the  jury  having  so 
found:  OMt  v.  S^wii.  87  Mich.  340;  S.  C,  49  N.  W. 
Rep.  587. 

It  has  been  claimed  that  the  throat  o!  an  illegal  prosecu- 
tion is  not  duress,  because  the  person  threatened  has  really 
*H«lhing  to  fear  Aencfrom,  and  besides,  it  is  his  duty  to  resist  a 
Mhc  nccusatkm:  limhiMti  v.  SiiAMv,  9  Mo.  A|ip.  sS'i  ^ 
iimfMi  v.  AAmUSstm,  if  Neb.  666;  S.  C,  $6  N.  W.  Rep.  3JI. 
It  was  held,  however,  in  Jkuu  v.  Deirick,  S3  lU.  19,  that 
"Hough  the  arrest  would  be  illegal,  yet  if  the  threats  were  such 

would  tcrriiy  a  man  of  ordinaiy  and  reasonable  firmnesii 
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they  would  constitute  duress.  It  is  difficult  to  treat  such  de- 
cinions  scriouHly.  The  mere  danger  of  imprvonmcnt  is  not 
tlu?  tiling  to  be  feared  in  the  case  of  an  inmKent  man ;  it  is  the 
toss  of  re|}utation  thiit  incvitahly  follows  on  a  criminal  prose- 
cution, no  matter  how  innticcnt  the  accused  may  be,  and  how* 
ever  triumphant  his  acquittal:  the  annoyance  and  grief  caused 
his  friencis  and  relatives;  and  the  expense  of  defending  him- 
self, with  the  troubles  and  worry  that  the  very  iact  of  such  an 
accusation,  with  its  results,  will  cause  any  but  the  most  de- 
praved to  fed.  It  is  safe  to  say  that  nine  men  out  of  ten 
who  would  defy  the  chance  of  being  sent  to  jail  under  such 
circumstances,  woidd  nevertheless,  in  view  of  tliesc  other  con- 
sequences, seek  to  stifle  the  accuser,  and  submit  to  hb  de- 
mands, rather  than  run  the  gauntlet  of  public  criticism  under 
such  au-npices.  The  contrary  rule,  that  a  contract  procured 
by  threat  of  illegal  arrest  is  obtained  under  duress,  is  the  only 
true  doctrine.  See  Ughihali  v.  Moore^  2  Cola  App.  354; 
S.C.,  31  Pac.  Rep.  511. 

The  threats  used  must  also  be  such  as,  if  executed,  would 
work  a  substantial  injury  to  the  person  threatened ;  and  not 
be  a  mere  declaration  of  an  intention  to  assert  a  legal  right 
A  threat  of  a  civil  suit,  therefore,  is  in  general  no  ground  for 
a  claim  of  duress:  Masccio  v.  Mantesanio^  61  Conn.  50;  S.  C, 
23  Atl.  Rep.  714;  Pfckkam  v.  Hcmdrcn,  76  lU.  47;  Datiuk  v. 
Cruiu^  109  Mo.  323;  Plry^  v.  Hnater^  31  Neb.  678;  McCcr-^ 
mkk  V.  VcUaek^i^.  Dak.).  55  N.  W.  Rep.  145 ;  nor  is  a  threat 
to  levy  a  hwful  execution:  WiUox  v.  Hmdand^  23  Pick.  167. 
It  is  not  unlawfnl  for  a  creditor  to  demand  and  obtain  from 
his  debtor  a  security  for  a  bonafidt  debt,  under  a  threat  of  suit 
if  the  security  be  not  ghren;  and  the  debtor  cannot  avoid  pay- 
ment of  the  security  merely  on  the  ground  that  it  was 
obtained  by  nuians  of  such  a  threat:  J/rC%riirv.  WHtom^x^ 
Colo,  82 ;  S.  C.  3 1  Pac.  Rqi.  502.  Hut  a  threat  to  use  o|ipres- 
ilvc  civil  imwess  may  be  equivalent  to  duress;  as,  for  instance, 
where  a  materialman  threatened  to  (tk*  a  mechanics'  lien  on  a 
house,  unless  the  owner,  who  had  overpaid  the  contractor, 
would  pay  an  indebtedness  of  thr  contractor  to  the  material* 
man  for  material,  alleged  to  ha\x  been  used  in  the  house. 
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rq>re«L*fitini;  at  the  mdic  time  to  the  owner  that  the  filin};  d 
the  lien  would,  m  the  then  condition  of  hin  afdini,  stcrimMly 
embamum  him,  andthercapcm  furnished  a  fraudulent  iitatcmciit 
of  the  alleged  indcbtedncM,  inclwling  itcmii  fumlshed  to  the 
contractor  (ir  uw  on  other  buiKlin{;si:  CW/rV  v.  Dutfdfirtt  18 
N.  Y.  Supi>l.  149.  See /wrvArv.  .S^wVr.  19  N.  Y.Suppl.  367. 
There  i^  nomc  dtflctence  of  opinion  as  to  whether  a  thnat 
of  lawful  inifirinonment,  ma<lc  to  a  |ierHon  who  has  violated 
the  criminal  law!«,.can  be  called  durcfts:  /W/Jvr  v.  JAir/fM, 
37  N.  J.  Kq.  426.  It  has  been  held  that  a  promissory  note, 
taken  in  payment  of  money  embexxkd,  is  not  necessarily 
voidable  because  obtained  on  threats  of  criminal  prosecution, , 
as  there  is  a  good  consideration  for  it,  vis.,  the  money  embcs- 
sled :  HUkMm  v.  Bmkmmm.  78  Me.  482 ;  S.  C.  7  AtL  Rep. 
2J2\  Tkmm  V.  FMkmm,  (Me.),  24  Atl.  Rep.  718.  But 
it  has  also  been  held  that  written  securities  extorted 
by  threats  of  prosecution  k^  a  criminal  oAenoe  of  which  the 
party  is,  in  dct,  Ruilty,  but  which  are  in  no  manner  conncded 
with  the  demand  lor  which  compensation  is  sought,  may  be 
avoided  by  the  persons  executing  them :  7>w»/iwt  v.  l^ggUy, 
(Kan.),  35  hK.  Rep.  290.  The  true  rule  teems  to  be.  that 
wlien  the  threat  m  made  merely  to  enforce  the  execution  of 
the  comrKt,  and  to  compel  the  person  accused  to  a  settle* 
ment,  it  will  be  duress ;  otherwise  not.  To  quote  again  from 
Judge  Knowteon :  "The  question  is,  whether  the  threat  \»  of 
imprisonment,  which  will  be  unlawful  in  refoience  to  the  con- 
duct of  the  threatener,  who  is  sedcing  to  obtain  a  contract  by 
his  threat.  Imprisonment  that  is  sufficient  through  the 
execution  of  a  threat,  which  was  made  for  the  purpoae  of 
forcing  a  guilty  perrooto  enter  into  a  contract,  maybe  hwful 
as  against  the  authorities  and  the  public,  but  unlawful  as 
against  the  threat«*ner,  when  considered  in  reference  to  his 
effort  to  use  for  his  private  benefit  processes  provided  for  the 
protection  of  the  public  and  the  punisliment  of  crime.  One 
who  has  overoonie  the  mind  and  will  of  another  for  his  own 
advantage,  umler  such  drcumatnnccs,  is  guilty  of  a  |icrvcr> 
lion  and  abuse  of  laws,  which  weiv  made  for  another  pu^ 
Me.  and  he  is  in  no  poaitioa  to  claim  the  advantage  of  a 
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formal  contract  obtained  in  that  way,  on  the  ground  that  the 
rights  of  the  parties  are  to  be  detcrmincci  by  tlKir  language 
and  their  overt  acts,  without  reference  to  the  influences  which 
moved  them.  In  such  a  case,  there  b  no  reason  why  one 
should  be  bound  by  a  contract  obtained  by  force,  wlikh  in 
reality  is  not  his,  but  another's.  .  .  .  We  do  not  intimate  that 
a  note  given  in  consideration  of  money  embeuled  from  the 
pa>-ce  can  be  avoided  on  the  ground  of  duress,  merely  because 
the  fear  of  arrest  and  imprisonment,  if  he  (ailed  to  pay,  was 
one  of  the  inducements  to  tlie  embezzler  to  make  the  note. 
But,  if  the  feet  that  he  is  liable  to  arrest  and  imprisonment,  is 
used  as  a  threat  to  overcome  his  will  and  compel  a  settle- 
ment, which  he  would  not  have  made  voluntarily,  the  case  is 
different.  The  question  in  every  such  case  is,  whether  hb 
liability  to  imprisonment  was  used  against  him,  by  way  of  a 
threat,  to  force  a  settlement.  If  so,  the  use  was  improper  and 
unlawful,  and,  if  the  threats  were  such  as  would  naturally 
overcome  the  mind  and  will  of  an  ordinary  man,  and  if 
they  overcame  his,  he  may  avoid  the  settlement :  '*  Mtru  v- 
Woodworth,  155  Mass.  233 ;  S.  C,  29  N.  £.  Rep.  525. 

In  the  second  place,  the  threats  must  be  shown  to  have 
emanated  from,  or  at  least  to  have  been  made  with  the  knowl* 
edge  of  the  person  who  b  to  be  benefited  by  the  transaction: 
McQatchie  v.  H^ulam,  63  L.  T.  N.  S.  376.  False  representa- 
tions  of  third  parties,  not  instigated  by  the  creditor,  are  no 
ground  for  pro\'ing  duress:  Fulton  v.  Hood^  34  Pa.  363.  Rcp- 
retentations  made  to  a  wife  by  her  brother  and  husband  that 
the  latter  b  in  danger  of  criminal  .prosecution  by  a  bank,  but 
made  without  the  knowledge  or  authority  of  the  bank,  are 
not  duress:  Camfiton  v.  Bttnkcr  Hiii  Bank^  96  111.  301;  sec 
CentnU  Banktf  Fredtricks,  Cofciami,  18  Md.  305;  nor  are 
such  representations,  when  made  by  the  husband  ak>ne: 
MuMdyM.  IVkiiUmor^,  15  Neb.  647;  S.  C,  19  N.  W.  Rep. 
694.  But  ex-en  if  the  threats  emanate  from  the  creditor,  the 
feet  that  friends  advise  the  debtor  in  good  feith  to  make  a  set- 
tlement,  will  not  constitute  duress,  although  be  knows  of  the 
threats:  PhUUft  v. Hemry^  160  P^  34;  S  C»  28  All.  Rcpi 477. 

In  the  third  place,  it  b  not  necessary  that  the  tfaicnte  be  of 
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a  proiecutkiii  of  the  party  in  whose  fiivor  duress  is  chimecL 
The  protection  of  the  doctrine  extends  to  all  those  wh» 
occupy  a  relation  to  the  person  threatened  which  renders  them 
subject  to  be  so  aflccted  by  his  danger  as  to  be  no  longer  free 
agents.  Thus,  a  fiither  may  be  subjected  to  duress  by  a  thrctt 
to  iwiprison  hb  son,  and  this  whether  the  charge  }k  true  or 
lalse:  H^USmm  v.  Bayiey,  i  L.  R.  H.  L.  200;  affirmmg  Bdj/fiy 
V.  nWumu,  4  Giffl  638 ;  Smaff  v.  fVU/mms,  87  Ga.  68 1 ;  S.  C, 
I J  S  E.  Rep.  589;  Hmrris  v.  Canmodj,  131  Mass.  51; 
Brx^m  V.  P&k  &  WkiJgU  C0^  154  Mass.  460 ;  S.  C,  38  N. 
K.  Rep.  r78 ;  WtiHrm  Ave,  Bi^g,  Aum,  v.  Wtfiers,  7  Ohio 
Cir.  Ct.  202  X  NaU,  Bk,  tf  Oxford  v.  AadI,  90  Pa.  49;  Of- 
UMM  V.  L^nJtmti  Bank,  5  Lea,  (Tcnn.),  232 ;  SrJMts  v.  M 
l^trttmt,  49  Wis.  t22;  S.  C,  4  N.  W.  Rep.  1070;  a  mother 
niiiy  be  put  in  chircss  b>'  a  threat  against  her  child :  5^.  £j:f» 
To.  V.  Dfrff.  48  Ga.  358;  Afrrek  v.  Ire,  83  Midi.  274 ;  S.  C, 
46  N.  W.  Rep.  383;  Afei.  Ufe  Ins.  Co,  tf  N.  Y.  v.  Meeker^ 
85  N.  Y.  614 ;  Sekaeaer  v.  Usmncr,  107  N.  Y.  1 1 1 ;  S  C,  13 
N.  K.  Rep.  741 :  J^r^n  v.  Eilwit,  13  W.  N.  C.  56 ;  /%iA7  v. 
Greeme,  14  R.  I.  618 ;  or  a  child,  by  threats  to  prosecute  his 
liarent :  Ade^mt  v.  Irving  Naii,  Bk,  ^  N,  K,  1 16  N.  Y.  606 ; 
S.  C  33  N.  K.  Rep.  7.  So,  also,  a  threat  of  prosecution  of 
Uie  husband  will  be  duress  suflfictcnt,  in  a  proper  case,  to  avoid 
the  contract  of  the  wife  made  to  prevent  such  prosecution: 
MeOeaekk  v.  Hmdam,  63  I.  T.  N.  S.  376 ;  Mm  Neal,  Bk,  ef 
Nevada  V.  Brjrmm,  63  Iowa,  43 ;  S.  C,  17  N.  W.  Rep.  16$; 
mttJUid  Nad.  Bk,  V.  Croep,  46  Kans.  630;  CeHtnU  Bk.  if 
Frederkk  v.  Copehmd,  18  Md.  305;  Mdlery.  Umm  Uimber 
O.,  98  Mich.  163 ;  S.  C,  57  N.  W.  Rep.  101 ;  Eadk  v.  Sftw- 
mom,  36  N.  Y.  9;  Ciiy  Nad,  Bk,  ef  Da/iom  v.  Kntworm, 
(the  principal  case),  (Wis.),  59  N.  W.  Rep.  564.  The  same  b 
true  of  a  sister,  whose  brother  is  threatened,  et'en  though  the 
threats  were  not  made  directly  to  her,  if  they  were  intended 
to  be  Gommunicated  to  her;  and  were  in  fiKt  so  communi- 
cated.  Sehdtz  V.  r«Cffi«,  78  Wis.  61 1 ;  of  1^  grandparent,  in 
the  case  of  a  grandson,  who  b  also  an  adopted  child,  add  for 
whom  she  has  great  adection :  Bradley  y.-iritk,  43  III.  App. 
85 :  of  an  aunt,  in  the  case  of  a  nc|^cw,  to  whom  she  h 
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greatly  attached :  Shanm  v.  Gager^  46  Conn.  189:  and  of  a 
woman,  whose  betrothed  is  threatened  on  the  eve  cif  the  mar* 
riage;  Ran  v.  VanZtdiUs^  132  Mass.  164.  It  maybe  safely 
affirmed  that  thb  rule  extends  to  all  the  domestic  relations. 

In  any  case,  it  is  not  necessary  that  the  threats  be  contempo- 
raneous with  the  making  of  the  contract ;  in  (act,  in  the  case 
of  transmitted  threats,  it  b  impossible  that  such  should  be  the 
case.  It  is,  therefore,  sufficient,  if  the  threats  be  the  induce- 
nncnt  of  the  contract ;  and,  the  &ct  that  they  were  made  a  few 
days  before  its  execution  wtU  'not  pre\'ent  it  from  being 
avoided  on  the  ground  of  duress,  if  they  have  not  been 
retracted,  (to  the  knowledge  of  the  person  giving  the  security), 
during  the  intervening  tinK-:  Tayior  ^,Ja^es^  106  Mass.  291. 

V.  The  rule  as  to  duress  of  goods,  similar  to  that  laid 
down  in  the  case  of  duffx».«i  by  imprisonment,  is,  that  any  con- 
tract, obtained  by  one  in  ponscssion  of  the  goods  of  another, 
through  an  illegal  retention  of  the  goods  until  his  dcmimds* 
are  complied  with,  may  be  avoided  by  the  owner  of  the 
goods ;  and  the  same  b  true  where  the  good**  are  lawfully 
retained,  but  with  an  illegal  intent.  *'  Duress  of  goods  may 
exist  when  one  is  compelled  to  submit  to  an  illegal  exaction, 
in  order  to  obtain  them  from  one  who  has  them  in  possession, 
but  refuses  to  surrender  them,  unless  the  exaction  is  sub- 
mitted to."  HackUy  v.  Hcadtey,  (Mich.),  8  N.  W.  Rep.  511. 
The  refusal  to  allow  the  redemption  of  a  pledge,  except  upon 
payment  of  an  illegal  claim,  (alls  under  this  rule:  AstUy  v. 
ReyH^ds,  2  Str.  915;  S/cMtoH  v.  Jtnme,  $4  N.  Y.  480;  as 
does  the  refusal  of  a  carrier  to  deliver  property  to  a  coasignce, 
without  ■  the  payment  of  an  illegal  charge :  Askmcie  v.  HWiv- 
^Mrigkt,  2  Q.  B.  837;  Harmony  v.  Bingham^  12  N.  Y.  99; 
Baidwin  v.  Lk^fooi  &  Gl  West,  5.  5.  CV.,  Ltd.,  74  N.  Y. 
125;  the  detention  of  a  raft  of  lumber,  in  order  to  extort 
illegal  toll :  CAau  v.  Dwinai,  7  Me.  134 ;  and,  in  short,  any 
refusal  to  deliver  property  to  its  owner  until  a  disputed  claim 
is  paid,  if  the  claim  app^r  afterwards  to  have  been  unwar- 
ranted: Skaw  V.  Woodcock,  7  B.  &  C,  73 ;  SchoUy  v.  Mnm-^ 
ford,  60  N.  Y.  498 ;  Wkitt  v.  Htyimcm,  34  Fa.  142.  So.  an 
unhwftil  refusal  to  dear  a  vessel  until  certain  claims  aic  paid, 
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ift-ill  be  dureu  :  AfcPkntMi  v.  Our,  86  N.  Y.  473 ;  Bmtdwm  v. 
SkiikHiit  Timber  Co^  20  N.  Y.  SuppL  496;  and  when  the 
plaimiflT  contracted  to  buy  ccitaifi  cattle  and  paid  $I7S*5<^» 
leaving  a  balance  of  ^27,000  due,  and  discovered,  before  pay- 
ing that  balance,  that  property  to  the  value  of  $14,1 10,  cov- 
ered by  the  contract  of  sale,  had  been  delivered  to  other 
parties,  but  could  not  get  possession  of  any  part  of  the  pur- 
chaiie  without  completing  the  stipulated  payment ;  and  unless 
he  took  possession,  the  property  would  be  at  great  risk  of 
loss  for  want  of  caire  during  the  winter  just  beginning ;  it  was 
held  that  the  pa>'nient  of  the  balance  under  protest  was 
extorted  by  duress,  and  that  the  plaintifT  could  maintain  a  suit 
to  recover  the  value  of  the  property  wrongfully  delivered  to 
others:  Lmurgan  v.  BttfmrH,  148  U.  S.  581;  S.  C,  13  Sup. 
Ct.  Rep.  684;  affirming  Bnf^rd  v.  Lantrgan^  22  Pac.  Rep.  164. 

The  property,  however,  must  be  that  in  which  the  owner 
has  an  existing  right  of  possession;  a  mere  refusal  to  pay  1 
debt:  Ihjit  v.  RccUfr.  133  N.  Y.  372  ;  Mtffer  y.  AfiUft,  6» 
Ta.  486 ;  or  a  threat  to  withhold  payment  of  a  debt  already 
due:  CMcy.  Fcicy,  (Minn.),  47  N.  W.  Rep.  1035;  is  not 
duress.  In  McCarmkk  v.  Daitatt,  (Kana.),  35  Pac.  Rep.  1113, 
D.  liad  a  parol  contract  with  M.  to  grade  a  mile  of  roadbed 
for  a  railroad  at  a  stated  price  per  cubic  yard,  and  M.,  desiring 
to  abrogate  the  verbal  contract,  demanded  of  D.  the  signing 
of  a  written  contract  for  half  a  mile  only  of  the  heaviest  part 
of  the  grading,  at  the  same  price  per  cubic  yard,  and  upon  his 
refusing  to  sign,  because  the  written  contract  did  not  corre- 
s|x>nd  with  the  verbal  one,  M.  said  to  the  men  working  for 
him :  *'  I  will  stind  good  for  no  more  work  you  do  for  D., 
and  D.  can  stop  at  once.'*  D..  because  of  his  financial  con- 
dition, was  unable  to  carry  on  the  work,  unless  M.  paid  the 
'  men,  and  after  studpng  over  the  matter  for  a  few  days,  signed 
tlie  contract  On  those  iacU,  it  was  heki  that  the  contract 
could  not  be  said  to  have  been  signed  by  D.  under  duress. 
But  it  comes  at  least  very  near  the  border  line. 

Similarly,  a  threat  by  a  lessor  to  eject  a  tenant  at  wilt, 
unless  he  wilt  pay  a  sum  demanded  as  rent,  is  not  such  duress 
as  will  entitle  the  tenant  to  recover  the  rent  so  paid,  though 
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more  is  ilcnianilcci  than  is  actually  due,  and  the  tenant  pays  it 
under  protest:  liiumous  v.  Scudthr,  115  Mass.  367 :  and  the 
demand  by  a  lalxir  union  of  a  certain  sum,  for  suppU-ing 
journeymen  to  a  baker  whose  men  have  deserted  him.  is  not 
duress,  etpecially  when  the  charge  made  is  a  usual  one: 
Grahottski  y,  Gcivcrs,  17  N.  Y.  Suppl.  $28. 

VI.  A  contract  extorted  by  duress  b  not  void,  but  voidable 
only ;  and  the  right  to  rescind  it.  or  to  recover  payments  made 
under  it,  may  be  lost  by  laches,  acquiescence  or  ratification  : 
Focrstcr  v.  Sguicr,  19  N.  Y.  Suppl.  367.  A  delay  of  !«c\en 
years  in  asserting  dureits  will  render  necessary  the  presentation 
of  a  ver>*  strong  case,  in  order  to  authorise  the  intedeience  of 
a  court  of  equity :  Dat*is  v.  Fore,  59  N.  W..  Rep.  1 25.  Acqui- 
escence may  be  presumed  after  the  lapse  of  three  year^: 
Gn^or  v.  Hjuk,  (C  C.  A.),  62  Fed.  Rep.  107.  When  a  deed 
is  extorted  from  a  grantor,  under  the  pressure  of  a  threat  of 
prosecution  for  larceny,  and  possession  is  given  under  the  deed» 
but  no  steps  arc  taken  to  avoid  it  until  the  prosecution  is 
barred,  it  is  a  ratification:  FJbersUinv,  Wiiicis^  134  111.  101. 
And  when  a  deed  is  executed  in  consequence  of  threats  of 
criminal  prosecution  against  the  grantor's  husband,  and  the 
grantor,  with  full  knowledge  of  its  invalidity,  and  of  the  fiict 
tliat  her  husband  has  escaped  to  a  foreign  countr}%  and  is 
be>'ond  the  reach  of  criminal  process,  voluntarily  executes 
anotlier  deed  to  the  grantees,  to  induce  them  to  purchase 
a  lot  of  household  furniture  on  the  premises,  the  former 
deed  is  ratified :  AfUiars,  Minor  Ijtmbcr  Co,^  (Mich.).  57  N.  W. 
Rep.  101. 

VII.  The  validity  of  a  contract  made  under  duress  may  be 
attacked  either  directly,  by  bill  in  equity  for  relief,  or  by  m-ay 
of  defense  to  a  suit  thereon.  In  either  case,  the  fiict  that  the 
contract  was  executed,  or  payment  made,  with  full  knowledge 
of  all  the  facts,  will  not  estop  the  person  injured  from  alleging 
the  duress :  Bnf&rd  v.  Loncrgan,  22  Pac.  Rep.  164 ;  allirmed 
in  Lonergan  v.  Bufard,  148  U.  S.  581 ;  S.  C.  13  Sup.  Ct. 
Rep.  684;  nor  will  he  be  estopped  by  the  fact  that  the 
evidences  of  the  crime  were  delivered  on  the  execution  of  the 
contract,  and  have  .since  been  destroyed  by  him :  City  NatL 
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M,  ¥f  Da^hn  v.  AWirivrMr,  (the  princi|Kil  cwie),  (Wk),  59 
N.  \V.  Kqi.  srq.  On  a  bill  fcir  rclid;  the  fact  that  the  con- 
sick*nititMi  wa<i  ilk*}>«tl,  hdni;  to  comimuml  a  firfony,  will  not 
|>rc\'cnt  the  iilaintiflT  from  obtainmg  the  relief  M>ti|;ht :  Hry^tU 
V.  Peck  O  W^kigU  a.,  (Man.).  28  N.  E.  Rep.  678.  In  a  suit 
on  a  contract,  the  lact  that  the  plea  or  answer  does  not  Ibr- 
nuUy  set  up  the  defence  of  duress  will  not  prevent  that 
dclence.  if  found  m  the  evidence,  from  availing  to  cideat 
recovery :  Mmriii  v.  Nii^ktiMg^t.  93  Gil.  452  ;  S.  C,  28  Pac. 
Kep.  1068  ;  dpedally  if  the  evidence  thereof  has  been  admitted 
without  objection :  Firsi  Naii,  Bk,  ^  Ncvmia  v.  Hrjmif^  62 
Inwa.  42;  S.C..  17  N.  W.  Rep.  165.  A  contract  obtained 
by  durcwi  is  void  in  tlic  hands  of  a  holder  with  notice :  Tkomf* 
S09  V.  Niggitjt,  (Kans.),  35  Pac  Rep.  290;  Brmtm  v.  i\xk,  2 
VVi^.  261  ;  but  when  a  debtor  has  assigned  a  claim  to  a  credi- 
tor to  pay  a  just  debt,  his  assignee  tor  the  benefit  of  crediton 
cannot,  without  hts  authority,  claim  that  that  assignment  was 
nude  by  duress,  probably  on  the  ground  that  the  duress, 
being  a  tort  is  a  personal  claim  of  the  dd>tor,  and  does  not 
pass  t»y  the  assignment:  Pki/H/n  v.  /fmij,  160  P^  24;  S.  C, 
28  Atl.  Rep.  477.  X. 

[The  above  does  not  profess  to  be  an  exhaustive  collection 
of  the  cases  on  the  subject  of  duicn.  To  collate  the  authori- 
ties upon  that  subject,  would  be,  as  was  said  by  Judge  Gny, 
in  Km/v^  v.  Swmm,  41  lU.  App.  28,  "an  almost  cndleas  task.*' 
The  aim  of  the  writer  has  been  simply  to  plcsent  the  outline 
of  the  subject,  with  especial  itfertncc  to  the  more  recent  cases. 
The  older  ones  will  be  feuad  collected  hi  6  Am.  ft  Eag. 
Encyc.  of  Law,  64  «r  JKy.]. 
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TiMKS    PUDUSIIINO    Co.    V,    CiTY    OK    EVKRBTT.'       SUPREME 

Court  op  Washington. 


The  gcnena  ■Utittca,  1 150  of  the  SUte  of  WMhingtoo,  proride  that 
in  cfUet  of  the  third-clan  the  oonncil  ihall  annnelly,  au  itated  time,  con* 
tract  for  doing  all  dty  printing  and  adveftidng,  whidi  eontiact  thall  be 
let  to  the  lowert  Udder.  At  the  proper  tfane  two  bid*  wcie  pitaeiited  to 
the  defendant  dty  and  the  council  awarded  the  oontraet  to  B,  whoee  bid 
waa  at  $1  per  inch  for  wlid  nonpareil  for  the  firrt  and  50  oenta  for  eadi 
fttbteqiient  ineertion,  while  appellant's  bid  waa  at  25  and  15  centa  icapee- 
tlrely  for  the  nnie,  the  coancil  dccUving  by  veaolutioQ  that  B  waa  the 
lowcit  and  bcAbidder.  i/M,  that  a  dty  will  not  be  coMpelkd  by  smb- 
damva  to  award  a  cootiact  Ui  the  lowcrt  bidder  ibr  dty  work  reqniied  by 
itatnte  to  be  let  to  the  lowot  bidder. 

Opinion  of  the  Court. 

Stiles,  J.  "The  generally  accepted  rule  is  that  the  ooiirts 
will  not  by  mandamus  compel  a  municipal  corporatioa  to  enter 
into  a  contract  with  one  who  shows  himself  to  have  been  the 
lowest  bidder  in  a  competition  of  this  kind." 


Mandamus  and  the  Lowest  Biddbb. 

The  rule  as  stated  by  Stiles,  J.,  like  all  general  rules,  is  not 
without  its  qualifications  and  like  most  applications  of  the 
common  law  to  statutory  law  is  subject  to  varying  rdiiiements 
in  different  States.  Our  labor  will  not  be  lost  if  we  make 
clear  the  grounds  on  which  the  dedsbns  have  been  based. 

■  Bcpofted  in  j7  Fic  Bep.  695  [i>9i]i 
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It  hsL%  been  well  luikl  that  a  mamlaiiuis  wiP  lie  where  there 
in  (a)  a  clear  Ic^l  ri;;ht  in  the  relator,  {fi)  a  corrcs]jutuIing 
duty  in  the  defendant,  and  (e)  a  want  of  any  other  adc(]uate 
and  specific  remedy :  Commamwcalth  v.  CottncUs  tf  Pitlslwr^, 
34  Pa.  496;  and  a  mandamus  has  been  refused  to  the  lowest 
bidder  lor  a  city  contract,  because  either  one  or  all  of  these 
three  essentials  have,  in  the  opinion  of  the  learned  court  bcx» 
lacking.  The  groimds  for  the  rrfusal  of  the  writ  may  ibr  our 
purpiise  be  arranged,  howettrr.  in  a  more  convenicn^t  order  as 
follows:  I.  The  duties  of  the  profxrr  authorities  in  such  a 
case  are  discretinnar)*  and  not  ministerial  simply;  2.  It  would 
be  against  public  |x>licy  to  cancel  a  omtract  and  award  it  to 
another  wlierc  the  work  has  alrca<ly  bi*<m  entered  upon  or 
completed  and  ex|>aiscs  incurred;  3.  Such  statutes  arc  for  the 
benefit  of  the  State  and  not  for  indindual  bidders,  and,  there- 
fore, the  relator  has  no  clear  legal  right.  We  will  consider 
tlurse  three  heads  separately  as  much  as  may  be. 

I .  It  was  on  the  first  ground  that  the  decision  in  tlie  prin- 
dfial  case  was  rested  rather  than  on  the  second.  For,  as  tlie 
petition  prajxd  both  for  an  injunction  to  restrain  the  city  and 
B  from  carrying  out  the  contract  and  also  for  a  mandamus  to 
compel  the  awarding  of  the  contract  to  the  petitioner,  the 
court  reversed  the  judgment  of  the  court  below  for  defendant 
on  demuraT,  and  though  the  contract  had  been  awarded,  they 
remanded  the  cause  with  instructions  to  overrule  the  demurrer 
and  proceed  upon  the  cause  of  action  sustained.  It  was  souglit 
to  distinguish  this  from  Bmtm  v.  Sweeney ,  $  Wash.  712; 
S.  C.  33  P^c.  Rep.  778  [1893].  on  the  ground  that  that  was  an 
appeal  from  tl)e  commis.sioners  to  the  superior  court  direct 
That  case  arose  imder  the  same  statute,  which  required  the 
public  printing  to  be  awarded  to  the  lowest  bidding  newspaper, 
which  must  liave  been  published  in  the  county  for  six  months 
prior,  and  the  county  commissioners  awarded  the  contract  to 
a  paper  which  had  not  been  published  for  six  months.  It  was 
held  that  it  was  proper  to  direct  the  commissioners  to  relet 
tlie  contract  as  provided  by  law,  although  this  was  a  virtual 
mandamus  to  let  It  to  the  only  other  bidder,  for  under  the  &cti 
as  there  was  only  one  legal  bid,  the  commissioners  had  no 
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discretion.  But  it  lh  hard  to  sec  a  ver>'  marked  distinctioii 
between  a  mandamus  on  an  appeal  direct  from  the  award  and 
a  mandamus  in  a  suit  separate  and  apart  from  an  appeal. 

The  rule  as  stated  in  the  principal  case  seems  to  be  firmly 
establbhed  in  Pennsylvania.  The  case  of  Cammomvttdth 
ex  rcL  v.  MUekrii  ci  al,^  82  Pa.  343  [1876],  in  construing  the 
Act  of  May  23,  1874,  which  requires  that  "all  work  and 
materials  required  by  the  city  .  .  .  shall  be  performed  under 
contract  to  be  given  to  the  lowest  responsible  bidder,"  held 
that  the  word  responsible  was  not  limited  in  its  meaning  to 
pecuniary  responsibility,  but  in  contracts  whose  execution 
required  judgment  and  skill  as  well  as  pecuniary  ability,  the 
statute  imposes  duties  and  powers  which  are  deliberathre  and 
d»cretionary,  and,  therefore,  where  the  dty  authorities  have 
exercised  a  discretion,  mandamus  will  not  lie  to  compel  them 
to  modify  their  decision,  even  though  their  action  was  erron- 
eous (as  in  tliis  case),  in  the  absence  of  clear  proof  of  fraud  or 
bad  £iith.  This  decision  was  affirmed  in  Damgfassy.  Cam^ 
mottufcalih,  108  Pa.  559  [1885]. 

The  Illinois  rule  is  the  same,  where  the  charter  of  the 
city  of  Chicago  contained  this  provision:  "All  contracts 
shall  be  awarded  by  said  board  to  the  lowest  reliable  and 
responsible  bidder  or  bidders  who  shall  have  complied  with 
the  above  requisition,  and  who  will  sufficiently  guarantee  to 
the  satisfaction  of  said  board  the  performance  of  said  work," 
and  the  Board  of  Public  Works  advertised  for  sealed  proposab 
for  the  construction  of  a  new  "  lake  tuinel  "  of  the  estimated 
value  of  $400,000,  rcsen'ing  the  right  to  meet  any  bid  not  in 
accordance  with  the  conditions  of  the  advertlnement  or  to 
reject  all  bids,  it  was  held  no  mandamus  urould  issue  at  the 
suit  of  one  whose  bid  was  $4,000  less  than  the  one  accepted. 
The  court  said  "Whenever  the  act  sought  to  have  done 
requires  the  exercise  of  discretion,  this  remedy  will  not  lie  :** 
Kitty  V.  Giy  tf  Chicago,  62  IlL  279  [1871]. 

In  Missouri,  in  a  case  arising  under  a  statute  similar  to  that 
in  the  principal  case  requiring  the  contract  for  printing  to  be 
awarded  the  fowest  responsible  bidder,  the  court  rduscd  to 
interiere,  because  the  statute  gave  the  board  diicrelioaafy 
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power :  Stak  ex  rd,  v.  McCrmA  et  4/.,  Cmmmsswwrs  tf  PMc 
printing,  91  Mo.  386  [1886]. 

2.  In  New  York  State  the  rule  seems  to  be  that  where  the 
contract  has  been  entered  into  and  expense  incurred  man- 
damus will  not  be  issued.  The  case  of  Ptofit  v.  Ctund 
B^tard,  13  Barb.  432  [1852],  is  hardly  in  point,  for  under  the 
(acu  of  the  case  the  board  had  undoubtedly  much  greater  dis- 
cretion than  in  the  cases  we  are  considering,  where  the 
statute  requires  the  contract  to  be  awarded  to  the  lowest 
rc^ixNisible  bidder.  In  this  case  the  canal  board  resolved  to 
award  the  contracts  "  to  such  parties  as  shall  propose  to  per- 
form the  work  on  terms  most  safe  and  advantageous  to  the 
Sute,  having  due  regard  to  price,  the  ability  of  the  parties 
and  the  security  oAered,*'  and  a  mandamus  to  compel  the 
board  to  approve  of  a  contract  entered  into  by  the  State 
engineer  was  refused  on  the  ground  that  the  mandamus  was 
really  an  action  against  the  State,  and  further  that  the  relator 
had  shown  no  clear  legal  right.  But  m  the  /Vv»//Sr  ex  ni, 
IMihn  V.  C^ntrmcHng  Botard,  27  N.  Y.  378  [1863],  the  law 
required  the  canal  contracting  board  to  award  all  contracts  for 
repairs  to  *'  the  lowest  bkkler  who  will  ^vc  adequate  security," 
and  the  proposals  for  a  contract  required  a  oertificale  of  deposit 
of  $4,000  in  cash  to  accompany  the  bid.  Belden's  bid  was 
accompanied  by  the  required  certificate,  save  that  the  words 
'*  in  cash  **  did  not  appear,  and  the  board,  for  this  reason, 
refused  to  award  the  contract  to  him.  The  Supreme  Court 
critaciaed  this  technical  objection,  but  refused  to  issue  a  man- 
dimus  to  cancel  the  contract  already  awarded  and  enter  into 
one  with  the  relator.  Emott,  J.,  adverted  to  the  principle  that 
wherever  the  act  requires  the  exercise  of  discretion  the  remedy 
by  mandamus  will  not  lie,  but  based  his  dedsion  on  the 
ground  that  the  contract  was  already*  awarded.  *'The 
Supreme  Court  ought  not  to  have  compelled  the  board  by 
mandamus  to  reverse  Iheir  action  or  to  make  a  contract  with 
relator,  after  they  had  already  made  another  contract  with 
another  perMxi."  Sbldex,  J.,  dissented  on  the  ground  that 
the  statute  made  it  the  absolute  duty  of  the  board  to  award 
the  contract  to  the  lowest  bidder.    This  decision  was  con- 
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siclcrably  shaken  in  Ptopic  ex  rti,  Vkkman  v.  OmirattiHg 
Boards  46  Barb.  254  [1865],  where  the  proposals  called  ibr  a 
certificate  of  deposit  to  the  order  of  the  auditor,  and  lebtor 
filed  one  to  his  oi»*n  order,  but  endorsed  to  the  order  of  the 
auditor,  and  for  this  rca.«on  the  bid  was  rejected,  thou{;h  he 
was  the  lowest  bidder.  IkUi^  that  the  board  had  no  dutcre- 
tion  in  the  matter,  but  should  give  the  contract  to  relator.  It 
was  distinguished  from  Piopi^  ex  ni.  Bddcn  v.  Boards  ^pf^ 
on  the  ground  that  there  the  contract  had  already  been  en- 
tered into  with  another.  It  was  also  pointed  out  that  but  four 
of  the  judges  concurred  with  the  opinion  of  Emott,  J.,  in  that 
case  which  was  not  a  majority,  and  they  only  concurred  gen- 
erally. See  also  P(»fie  ex  rel,  Lumejt  v.  Campbell^  72  N.  Y. 
496  [1878];  People  V.  WendeU,  57  Hun.  362  [1890]. 

Michigan  follows  the  New  York  rule :  Detroil  Free  Pnu  v. 
^Boeard  ef  AmeUton^  ^f  Mk:h.  135  [1881]. 

In  Tedbai  Paving  Co,  v.  Comuum  Council,  51  N.  \V.  Rep. 
933  [Supreme  Court  Michigan.  1892],  the  contract  had  been 
pcHbrmcd  by  another,  and  the  court  in  its  discretion  refused 
to  grant  a  writ  of  mandamus.  This  was  on  the  grciund  that 
the  dty  wcMild  have  to  pay  twice  for  the  work,  if  the  m.m- 
damns  was  issued 

3.  Such  statutes  are  for  the  benefit  of  the  Sute  and  not  for 
individual  bidders,  and  therefore  the  relators  have  no  clear 
legal  right.  This  b  the  rule  adopted  by  Wisconsin.  Wliere 
the  charter  of  the  dty  required  the  work  on  a  school-house  to 
be  let  out  to  "  the  fowest  respomible  bidckr,'*  and  relators 
showed  that  they  were  the  lowest  bidder  and  that  they  were 
responsible,  Paine,  J.,  held  that  in  such  a  case  "the  fowest 
bidder  has  no  such  fixed  absolute  right  that  he  b  entitled  to 
a  mandamus  to  compel  the  letting  of  the  contract  to  htm,  after 
hb  bid  has  been  in  &ct  rqected  and  the  contract  awarded  to 
another.  The  statutory  provision  requiring  the  contract  in 
such  cases  to  be  let  to  the  lowest  bidder  b  deiigncd  for  the 
benefit  and  protection  of  the  public  and  not  of  the  bidder :  ** 
StaU  ex  rd,  v.  Board  of  EdaeaHom,  24  Wb.  6^3  [1869] ;  see» 
abo,  Keitj  y.  Gtr  of  Ckieeigo.  62  IlL  279  [1871].  The 
Saprcne  Court  of  Maryland  in  refiising  a  mandamiis  whoe 
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the  work  had  alrcsul)'  bocn  cntcivd  upon  Mtd :  '*  It  is  of  much 
more  importanoc  th«U  a  public  contract  like  the  one  in  question 
should  be  promptly  awarded  and  speedily  executed  with  due 
rv(;.ir  J  to  economy  than  that  any  particukir  bidder  should  get 
the  contract :  **  Mmduom  v.  Hnwb^r  Beard  nf  Baitimort,  2$ 
Atl.  Rep.  337  [1893]. 

The  same  rule  was  applied  in  Vermont,  where  on  the  £ioe  * 
of  the  petition  the  granting  of  the  mandamus  would  be  dis- 
adx'antigeous  to  the  State,  as  tlie  contract  had  already  been 
awarded  to  one  R  at  a  figure  52,000  less  than  relator's  bid,  as 
the  princi|)al  object  of  the  bw  was  to  benefit  the  State :  Frtt 
IWss  V.  Stmiary  tf  SMf.  45  Vt.  7 ;  also,  Wdsk  v.  Beard  ^ 
Saferntmrs,  23  Iowa,  203  [1867]. 

Where  the  Ijegishture  has  left  the  matter  of  placing  con- 
tract* in  the  diiicrction  of  the  proper  authorities  and  ha^*^ 
eniictcd  no  statute  requiring  contracts  to  be  awarded  to  the 
lowest  lesiKHiJiible  bidder,  the  writ  has  been  refused :  Ma/o  v. 
CouHtr  Camtmssiemrs,  141  Mass.  74  [1886]:  State  €x  rd. 
Htiu  V.  Boards  cte^  Dixam  Caamty,  24  Neb.  106  [1888] ;  StaU 
rxrft.  Bare  v.  Uaeeim  Camnty,  35  Neb.  346  [1892];  S.  C  53 
N.  W.  Rep.  147. 

The  courti  of  Ohk>  and  Nebraska  have  both  decided  that 
where  the  proper  (acts  are  shown  a  mandamus  will  lie  to 
award  the  ccmtract  to  the  lowest  bidder.  Where  the  statute 
re(|uircd  the  contract  to  be  awardetl  to  the  person  "  who  shall 
oflcr  to  perform  the  hbor  and  furnish  tlie  materials  at  the 
lowest  price  and  give  good  and  sufficient  bond^**  and  the  com- 
missioners had  awarded  the  contract  to  R  for  $I3jOOO  more 
tkin  IVs  bid,  though  it  was  cLiimed  by  the  commissioners 
that  R*s  bkl  included  the  brick  which  was  not,  however, 
named  in  the  spccificatkms  submitted  by  the  architect ;  Held, 
that  a  perem])tory  mandamus  would  issue  m  favor  of  B.  "It 
is  the  obvious  policy  and  intention  of  the  statute  to  render  such 
favorituim  impossible.  The  commissioners  are  invested  with 
no  such  discretion.  On  the  contrary,  it  is  the  clear  intent  and 
policy  of  the  statute  to  withhold  it  and  thereby  shut  the  door 
against  all  favoritism : "  Baren  St  Gmket  v.  Cammdssiamrs  ef 
Darke  County.  21  Ohk^  31 1  [1871].    But  the  writ  was  refused 
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!*•  one  uhi>  hail  idcpt  on  hi<  rights:  .W/<*  v.  Ommisshnfn  if 
Printing:,  18  Oiiit*.  3.S6  [1868]:  ami  the  relator  miint  »how 
lluit  his  wan  actually  the  lowi-st  bill :  SMc  v.  Ommissitwcn  t/ 
liiwtiitoH  CmntY,  20  Ohio.  425  [i^/o]:  anil  that  hc*ha^  fully 
cumplicil  with  t*iic  jtiHX'ification.s :  Amencan  Qoik  Ctf.  v.  6«»«r> 
missimars  ef  Licking  County,  30  Ohio,  415  [1877].  But 
where-  tlic  award  h;is  been  made  to  the  lowest  bidder,  and  he 
has  failed  to  enter  into  the  contract  by  giving;  sufficient 
security*  the  conimissioners  have  the  ri^ht  to  leadvertise  and 
will  not  be  compelled  by  man  lamus  to  gi\-c  the  contract  to  the 
next  lowest  bidder :  State  v.  Comtttissiimers  of  Skcibjr  County^ 
36  Ohio.  326  [1881].  Where  the  trustees  of  an  asylum  had 
allowed  B  to  change  his  bid  and  thus  lower  it  after  the 
proposals  had  been  o|x:ncd,  on  the  ground  tint  he  had 
included  an  article  not  called  for  in  the  spcafications,  it  was 
held  a  mandamus  would  lie  to  compel  the  awarding  of  the 
contract  to  the  original  bidder,  as  the  trustees  had  no  right  to 
accq>t  any  but  the  original  proposals.  *'  The  statute  knows 
no  other  proposals  or  offers  but  these.  The  trustees  are 
invested  with  no  dbcretion  in  the  matter ;  but,  on  the  contrary, 
we  arc  satisfied  it  is  the  intent  and  policy  of  the  statute  to 
withhold  it  and  thereby  shut  the  door  against  all  favoritism  on 
the  part  of  the  trustees  on  the  one  hand,  and  on  the  other  , 
to  prevent  such  an  excited  intriguing,  and  perhaps  ruinous 
scramble  among  bidders  as  would  be  not  unlikely  to  ensue 
if  the  proceedings  were  assimilated  to  an  open  auction  sale 
of  contracts :  *'  BcaxHr  &  Buti  v.  TmUcts  tf  Biitid  Asyittm^ 
19  Ohio.  97  [1869]. 

In  Nebraska,  where  the  stntute  enacted  that  the  county 
commissioners  might  let  contracts  to  '*  the  lowest  competent 
bidder  "  it  was  iuld  th^it  this  was  mandatory  on  the  commis- 
sioners, and,  if  tliey  did  not  give  tlie  coi)tract  to  the  lourest 
bidder,  mandamus  would  issue.  As  to  the  right  to  maintain 
this  action  the  court  say  :  "There  is  no  doukH  of  the  right  of 
the  lowest  responsible  bidder  or  of  a  tax-payer  of  the  proper 
county  in  a  proper  case  to  maintain  an  action  of  this  land, 
and  in  no  other  way  can  the  rights  of  bidden  and  the  puUac 
be  fully  securesi  and  enforced :  '*  Pecfie  v.   '  mnr  ^ 
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Biijjfml0  CpMMtjr,  4  Neb.  1 50  [1875].  In  ks  opinion  the  learned 
court  quoted  Judj^e  Dillon  ms  follows :  "  The  cases  su^tiin 
the  doctrine  that  what  public  coqiorations  or  ofBoers  are  em- 
powerccf  to  do  for  others,  and  which  is  beneficial  to  tbem  to 
haw  done,  the  law  holds  the>'  ought  to  dc.  .  .  .  The  pou-cr, 
in  such  cases,  b  conferred  for  the  benefit  of  others  and  the 
intent  of  the  Legislature,  which  is  the  test  in  such  cases  ordi- 
narily seems,  under  such  circumstances,  to  be  to  impose  a  posi- 
tive and  absolute  duty:  *'  IHff^tt  om  Mumcifal  Corp,^  \  62. 
Here  as  in  Ohio  the  rebtor  must  show  that  his  bid  conforms 
with  the  specifications :  SNii€  ex  rci.  Siher  v.  KeftdaU^  1 5  Neb. 
363  [18K3];  Sitae  exrti,  v.  CoH9ity  Bimrd  ^  York  Gmnlf, 
t;  Neb.  643  [1S85]. 

A!«  to  the  right  of  the  lowest  bidder  to  bring  this  actit*n  for 
mandamus  in  his  own  name  instead  of  the  attomey-gencral's 
the  cases  differ:  SUOe  v.  Board  of  Bdwaiimi,  supra  ;  Pitopic  v. 
Bttffaio  Cmtafy^  sapra.  Michigan  has  adopted  the  same  rule 
as  Nebraska.  In  Ajrrs  v.  Siatc  AmiUors,  43  Mich.  ^22 
[1880],  the  court  pertinently  asks.  "  In  as  much  then  a<i  the 
attorney-general  rcfu.sc*s  to  appear  and  seek  the  cnforccmcfit 
of  the  statutory  provi^kin  (to  award  to  the  lowest  bidder) 
d<«es  his  nrfusal  preclude  its  enforcement }  And,  if  not,  is  the 
relator  authoriaed  to  bring  the  matter  before  this  court?" 
And  the  court  answers  this  in  the  affirmative  by  declaring 
that  where  as  here  the  attorney-general  had  compromiiied 
himself  as  adviser  of  tlie  State  officers,  and  so  would  not  peti- 
tion fiir  the  writ  and  refused  to  appear  and  seek  the  enforce- 
ment of  the  statutory  provision,  then  it  was  proper  for  one 
who,  as  liere,  had  some  interest  in  the  matter,  as  one  who  was 
engaged  in  business,  which  made  him  a  competent  bidder,  to 
petition  for  the  writ  It  has  been  deckied  in  New  YorV  State 
that  in  all  cases  requiring  redress  and  involving  a  matter  in 
which  the  interests  of  the  public  at  large  are  concerned,  and 
in  respect  to  which  a  mandamus  is  a  proper  remedy,  it  ia 
competent  for  the  courts  to  act  upon  the  relation  and  motkMi 
of  a  private  cittien  of  the  State :  Ptofie  v.  CdUtr,  19  Wend 
56  [iS^yy  ^^^  V.  Traejjadge.  i  Denio,  617  [1845].  Thii 
doctrrne  has  been  followed  by  the  Supreme  Court  of  Illinob : 
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P!ke  V.  Siaie,  1 1  111.  202  ;  Haiiw,  Pcopit,  57  III.  312 ;  VUiagt 
tf  CttM€oe  V.  Pcopie,  78  III.  390.  This,  however,  seems  to  be 
opposed  to  the  English  rule,  and  Maine,  Massachusetts  and 
Pennsylvania  have  maintained  a  contrary  doctrine,  and  hold 
that  to  entitle  an  indindual  citizen  to  be  heard  as  relator,  and 
on  his  own  motion  he  must  show  that  he  has  some  individual 
interest  in  the  subject-matter  of  complaint,  which  is  not  com- 
mon to  all  the  citizens  of  the  State :  Commomvealik  v.  Aff/- 
cheli^  82  Pa.  343  [1876];  Mayo  v.  dmmty  CammsdoHen^ 
141  Mass.  74  [1886]. 

Where  the  specifications  call  for  bids  upon  a  patented 
article  in  the  control  of  one  company,  as  the  Nicholson  pave- 
ment, the  courts  again  differ  as  to  the  legality  of  the  contract. 
California  and  Wisconsin  have  declared  such  contracts  illegal 
and  void:  Nicholson  Pavtment  Co.  v.  Painier^  35  Cal.  699 
[1868] ;  Dtam  v.  Chariion,  33  Wis.  590  [1869] ;  also  appro%*ed 
in  New  York,  Doian  v.  Mayor,  4  Abb.  Pr.  N.  S.  397  [1868] ; 
and  in  Louisiana,  Bmrgess  v,  Jefferson,  21  \j^  An.  143  [1869]. 
The  Michigan  courts  hold  such  contracts  legal:  Nobarfyr, 
Detroit,  17  Mich.  246  [1868]. 

The  principal  point  to  be  determined  before  granting  a  man* 
damus  in  the  cases  we  liave  been  discussing,  would  seem  to  be 
the  intention  of  the  Legislature  in  enacting  that  all  contracts  , 
should  be  given  to  *'  the  lowest  responsible  bidder,"  or  "  the 
lowest  bidder  giving  satisfactory  security.'*  If  they  meant  to 
limit  the  discretion  of  the  city  or  county  authorities  to  the 
mere  awarding  of  the  contract  to  the  lowest  and  most  respon- 
sible bidder,  then  it  would  seem  that  the  right  to  the  award  of 
the  contract  is  complete  as  soon  as  the  bids  are  opened  and 
the  lowest  bidder  appears,  and  it  is  difficult  to  see  wherein  the 
contracting  official  acts  otherwise  than  as  a  ministerial  officer. 
While,  if  the  Legislature  intended,  as  the  Pennsylvania  cases 
hold,  to  give  the  contracting  officer  full  discretion  in  the 
awarding  of  contracts,  it  b  hard  to  see  why  any  restriction 
was  placed  on  him  kt  all.  It  has  been  well  said  that  ft 
provision  in  a  city  charter,  that  all  contracts  should  "be  given 
to  the  lowest  responsible  bidder  giving  adequate  security,  wa» 
inserted  in  the  charter  undoubtedly  to  prevent  &vorttisni» 
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corruption,  cxtravat^ance  .incJ  inipruvicicncc  in  the  prncurcnKtit 
ofHuik  ami  Kii|iplic«  6>r  the  city,  ami  it  shtiulU  be  so  adminis- 
tcreil  aiul  construed  as  (airly  and  rca-^onably  to  accompIUh 
thi<  |>tir|>i>j<c :  *'  i\'»fif  €X  rri,  C^^Min  v.  Gka»n,  25  N.  E- 
Rc|i.  4  [N.  Y.  Ct  of  App.  1 890]. 

It  i«  true  that,  as  in  the  principal  case,  an  injunction  mil 
sometimes  be  granted  to  restrain  the  proposed  contract  with 
a  higher  bidder;  JMtsc/ v.  PUishirgk^  137  Pa.  $4^  [1890]. 
But  the  ii^unctkm  is  a  negative  remedy^  and  it  is  a  qucsdon 
whether  the  courts  do  not  virtually  nullify  the  statute  awi 
disregard  the  inlentioa  of  the  Legislature  by  refusing  tbe  writ 
of  mandamus.  Charub  F.  Eoglestok* 
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A  TkkaTISE  ox  Gkncral  Pr.\cticb,  containing  Rules  and  Soggeatioat 
for  the  Work  of  the  Advocate  in  the  Prcparation  for  Trial,  etc  By 
BvROH  K.  Elliott  and  William  P.  ELLicyTT.  Two  VolnmcflL 
Indianapolis  and  Kansas  City :    The  Boiicn-llendl  Go.    1894. 

Au8llV^A!f  PRORATK  Law  AND  pRACTiCB.  A  Complete  and  Pnclkal 
Treatise  Expositofy  of  Probate  Law  and  Practice  as  it  obtains  t»> 
day.    By  Pravk  &  Rics.    Albany.  N.Y.:  Uattbew  Bender.    1894. 
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Roxs,  LL.D.    Chicago:  Law  Journal  Print.    1894. 

Bxposmox  or  tiis  Law  op  Crimes  axd  PuscisHMSirrR.    By  Jobji  B. 
Minor,  LL.I).     Richmond :  Printed  for  the  Anthor,  AwoBRSoai 
.    BRcvmSRS.  UnivetsHy  ol  Vifginia.    1894. 

Tint  Frprral  IwcoME  Tax  ExrLAixKn.  By  Joiix  M.  Goold  and 
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Pleading  and  Practicb  op  tiib  High  Court  of  Cranort. 
By  the  late  Edmund  Robut  Daniell,  Barrister-at-Law. 
Sixth  Amencan  Edition,  with  Notes  and  References  to 
American  Dodsions,  &c.,  adapting  the  work  to  the  demand! 
of  American  Practice  in  Chancery.  By  John  M.  Gotw 
Ph.  D^  author  of  the  *<  Law  op  Watkrs,"  &c  In  three 
volumei.    Boston :  Little,  Brown,  &  Co.     1894. 

It  is  a  work  of  supererogation  at  thu  day  to  say  anything 
In  praise  of  a  book  that  has  so  thoroughly  commended  itself 
to  the  legal  profession,  and  been  the  recipient  of  such  eulogy 
from  the  most  learned  membera  of  the  bench  and  bar,  as 
Daniell's  Chancbkt  Practice.  At  its  first  appearance,  it 
took  precedence  of  all  other  text  books  on  the  subject,  and 
hai  retained  that  positkNi,  without  a  rival.  Other  works,  of 
greater  or  less  value  as  brief  qntomes  of  the  principles  and 
practice  of  equity,  have  from  time  to  time  appeared,  and  by 
their  less  cost  obtained  a  considerable  clientele ;  but  Daniell 
ha^  always  been,  and  still  is,  the  most  exhaustive  and  masterly 
work  on  **  Chancery  Practice,'*  in  its  fullness  and  accuracy  of 
detail,  comprehensiveness  of  plan,  and  logical  arrangement. 
All  these  featuies  are  enhanced  by  the  skilful  editing  of  the 
present  edition,  which  has  been  enriched  with  a  vast  number 
of  additional  citations,  bringing  the  cases  down  to  a  very, 
recent  date. 

In  particular,  the  equity  rutes  of  the  Supreme  Court  of  the 
United  States  have  now  been  annotated  for  the  first  time,  with 
all  the  federal  decisions  relating  to  their  construction— a  feature 
of  the  work,  which  alone  will  render  the  book  even  more  indis- 
pensable to  the  equity  bwyer  than  it  has  prevkrasly  been 
(if  the  grammarians  will  permit  the  expression).  But  m  addi- 
tkm,  all  the  recent  cases  on  Equity  Practice  m  the  Code  Slates, 
as  well  as  in  the  common  bw  States,  have  been  added,  with 
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copious  citations  referring  to  and  elucidating  the  many  peculiar 
dc%'clapments  of  the  English  Chancery  system;  thi «  gi\-tng 
a  complete  view  of  the  history  and  present  condition  ot  Equity 
Procedure.  The  results  •  of  this  fulness  of  treatment  may  be 
seen  everywhere  throughout  the  book. 

There  are  some  minor  points  in  which  this  present  edition 
might  have  been  improved  upon.  The  notes,  during  the 
years  that  have  elapsed  since  the  first  issue  of  the  book,  have 
been  loaded  with  such  a  plethora  of  additional  cases,  as  to 
necessitate  their  being  printed  in  ver>'  small,  and  therefore 
trying  type.  It  might  have  been  better  if  the  work  had  been 
printed  in  four  volumes,  though  this  would,  perhaps,  have 
hindered  its  sale  The  notes  are  also  in  a  sonnrwhat  chaotic 
statc,i»owing  to  the  last  editor  having  printed  many  of  iiis  notes 
as  addenda  to  the  original  ones,  though  also  incorporating  a 
large  number  of  cases  in  the  text  of  the  old  notes.  It  would 
have  been  iar  better,  though  of  course  a  great  addition  to  the 
labor  required,  if  the  notes  had  been  wholly  recast,  and  all  the 
new  matter  worked  into  them. 

The  general  use  of  the  West  Co.  Reporters,  also,  renders  a 
double  citation  of  cases  almost  essential  now-a-days  in  any 
text  book  that  aspires  to  a  general  audience ;  but  this  will  be 
found  to  be  rarely  the  case  in  this  book.  These  blemishes, 
however,  are  but  trifling  compared  with  the  real  value  of  the 
work  that  Mr.  Gould  has  done  in  this  edition;  and  Daniell's 
Chancery  Practice  may  be  safely  affirmed  to  be  more  than 
ever  the  one  iessential  book,  both  for  study  and  for  practical 
use,  in  reference  to  the  practice  in  Courts  of  Equity;  indis- 
pensable alike  to  the  student,  the  practitioiier  and  the  judge; 

X. 


The  Law  of  Emikekt  Domain  ik  the  United  States.  By 
Carman  F.  Randolph.  Boston:  Little,  Brown  &  Co. 
1894- 

The  importance  of  this  work  can  hardly  be  overrated.  If 
there  is  one  subject  in  the  fiekl  of  law,  which  is  taore  nis- 
-underrtood  than  another,  it  Is  the  right  of  cmiacnt  domain. 
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On  the  one  Innd.  the  law-.-ibidin«T  ctluBcn.  who  vnshea  to 
enjoy  the  fruits  of  hU  own  labor,  denounces  it  as  an  unwar- 
rantable invasion  of  the  right  of  the  individual ;  on  the  other, 
tlic  socialist,  tn  hn  prefers  to  board  at  some  one  else's  expense, 
dt-mmnce^  it  as  iiKA*ectual  to  omipass  his  p^nd  end,  the  con- 
fiscation of  tho  prti|Hrrty  of  the  industritnis  f«»r  the  benefit  of 
the  Lisy.  Vet,  if  it  diti  not  ext.Ht,  there  could  be  no  progress; 
if  it  were  not  litiiitet!,  there  could  be  no  stabitft>%  and,  there* 
fore,  equally  no  progress. 

Hut  the  tendency*  is  to  overlook  the  limitations,  ind  lay  too 
great  stress  upon  the  po^-cr.  Mr.  RANnoLPii,  in  his  pre&ce, 
state*  the  cardinal  principle,  that:  ''Private  property  exists, 
if  it  is  tikcn  for  public  use,  it  must  be  paid  for.*'  Hut  in  his 
investigations  he  has,  doubtless,  foufid  that  courts  do  not 
always  remember  that  fact,  especially  if  the>'  are  interested 
in  the  stock  of  the  corporations  which  exerdse  the  pom*er,  or 
are  the  hiippy  possessors  of  passes  therefrom.  And  it  is  to 
be  regretted  that  he  has  not  more  sharply  criticised  the 
shameful  injustice  that  has  been  repeatedly  imposed  upon  the 
owners  of  land,  paid  for  by  their  own  labor,  for  the  benefit  of 
speculators,  who  never  did  an  honest  day's  work  in  their  livet. 
Tliis  omission  robs  his  work  of  much  of  the  value  that  his 
thorough,  |viinstaking  investigation  of  the  subject  lias  other- 
wise eamcvl  for  it. 

As  a  statement  of  wliat  has  bci*n  dediled  on  the  subject, 
the  lNH>k  leaves  nothing  to  be  desired.  From  the  historical 
outline  of  the  doctrine  down  to  the  brief  general  coiiclustons 
at  the  end  of  some  of  the  chapters,  there  is  scarcely  an 
important  case  omitted,  or  a  judge-made  principle  of  law  dis- 
regarded. Hut  he  has  not  given  enough  space  to  the  recon- 
ciliation of  the  conflicting  decisions.  True,  the  task  would  be 
Augean :  but,  however,  imperfectly  performed,  it  would  have 
earned  our  lasting  gratitude.  A  full,  disp.issionate  reviews' of 
the  cases,  which  assert  that  a  trolley  road  is  no  additional 
burden  to  the  foe ;  that  a  corporation  may  poison  the  water  of 
a  running  stream  to  the  lasting  injury  of  pcrhi^  a  hundred 
land-owners,  without  bearing  an  iota  of  the  burden ;  that  a 
man  Im  presumed  to  anticipate  the  building  of  a  cable  road. 
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with  the  name  amount  of  prescience  as  the  pealmtiit.  when  he 
wrote :  "  Their  line  is  f^one  out  into  all  the  earth ;  **  and  tlut 
a  railroad  niay  fill  a  man's  house  with  the  smoke  of  hitumi* 
nous  coal,  with  dust  and  cinders,  ami  ruck  him  to  sleqi  with 
the  gentle  vihr.itions  and  dulcet  n«»tes  of  sixty-ton  en*^incs ; 
would  ha%'e  |{one  far  to  create  a  liealthier  sentiment  «»n  tlie 
|»iirt  «if  the  ri>in|;  |^*neratitni,  thoui;h  the  elder,  like  M|Yhraim, 
is  s«>  Cir  jmned  to  its  idtils,  that  it  is  better  to  let  it  alone— to 
save  costs  and  vexation  of  spirit. 

The  work,  however,  is  admirably  pbnned  and  exccuteil, 
and  contains  a  very  fair  presentment  of  general  principles^ 
thoui;h  defective  in  ceasure  of  the  misiip|>lication  of  tliese 
principles ;  and  ipves  a  cleiiivr  view  of  tlie  law  of  eminent 
domain  than  any  work  hitlierto  published  tm  that  subject. 
Even,  SIS  it  is,  it  will  fumisli  an  excelkmt  instrument  to  i^m 
the  c>-cs  of  a  purblind  court ;  and  it  cannot  be  too  highly 
praised  as  a  text-book  for  study. 

Otic  excellent  feature,  which  might  be  adopted  with  adian- 
tage  by  other  writers,  is  the  appendix  of  recent  cases,  ckcided 
since  the  writing  of  the  text,  thus  bringing  the  decisions  down 
to  the  time  of  going  to  press.  There  is  also  an  appendix  of 
constitutional  provisums,  which,  when  ccim|xired  with  the  dects- 
k>ns,  serves  to  strongly  emphasixe  the  futility  of  human  hopes 
and  eflbrts.  R.  D.  S. 


Chaptbils  ox  tub  Pklmciples  op  Intcrxatioxal  Law.  By 
John  Wrstijike,  Q.  C,  LL.D.  Cambridge,  Knghnd: 
University  Press;  New  York:  MacMillan  &  Co.,  Publishers. 
1894.     Vncc,$2XK>. 

The  author  of  this  latest  work  upon  the  subject  of  inter- 
national Uw  Is  at  present  the  Whewell  Professor  of  Imer- 
national  Law  in  the  University  of  Cambridge.  Although  not 
intended  primarily  for  use  as  a  text4xx>k  in  the  class  room,  it 
b  evidently  the  outccmie  of  investigations  engaged  in  for  the 
purpose  of  teaching  international  law  to  students.  It  is  not  a 
book  which  could  be  of  much  use  to  a  practitioner  when 
called  upon  to  deal  with  an  actual  case  iavoi%'ing  the  subject 
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in  qiMsdon.  It  was  obviously  not  written  «-ith  that  end  in 
view.  Its  al]jcct  is  well  stated  by  the  author  himself  in  the 
pfdace  when  he  says  that  the  book  is  not  a  detailed  treatise  on 
international  hw,  but  an  attempt  to  stimuLttc  and  a2««ist  reflec- 
tion on  its  princi|>les.  The  author  has  dMclosed  the  sune 
purpose  in  the  selection  of  his  topics,  which  are  nuhor  sub- 
jccti  fiir  abstract  study  of  a  general  character  than  of  direct 
practical  application.  Of  the  elci'cn  chapters  into  which  the 
work  is  divided  one  treats  of  international  law  in  its  relation  to 
law  in  general ;  three  chapters  include  brief  biographies  of 
yevtn  of  the  more  prominent  among  the  early  writers  on  this 
subject;  still  another  discusses  the  elements  of  international 
law,  which  are  traceable  in  the  histories  of  Greece  and  Rome. 
One  of  the  moat  valuable  passages  in  the  book  occurs  where 
tlic  author  points  out  the  distinction  between  modem  interna- 
tional law  and  the  ^  gtmimm  of  the  Romans ;  and  another 
where  he  explains  that  this  tdence  was  prevented  from  reach- 
faig  any  great  development  at  that  time  by  the  fiKt  that  ftuch 
dexxlopment  requires  the  existence  of  a  considerable  number 
of  States  on  an  equal  footing ;  whereas,  at  that  period  the 
Rcmian  and  Parthian  empires  divided  the  entire  known  wc^rld. 
Other  chapters  of  the  work,  such  as  that  upon  the  Empire  of 
India,  are  of  more  interest  to  British  readers  than  to  our  own 
stu'knts,  as  they  contain  nothing  of  general  application.  The 
chapter  upon  international  rights  of  self-preservation,  to  which 
the  reailer  naturally  turns  among  the  fint,  because  of  the 
prominence  of  that  subject  in  recent  diplomatic  ncgottations, 
is  much  too  brief  and  discursive  to  give  much  satts&ction. 
'i'u  a  lecturer  upon  intcmatkmal  hw  in  a  college,  or  to  a 
writer  about  to  prepare  a  |Nipcr  upon  certain  brandies  of  the 
science,  there  is  much  in  the  present  volume  which  would 
prove  interesting  and  helpful.  It  can  also  be  recommended 
to  any  one  desirous  of  be6>niing  a  student  of  the  subject  from 
the  hiMiurical  standpoint,  or  to  investigate  a  little  more  deeply 
than  most  writers  go  hito  the  sources  from  which  intcmatkNial 
law  springs.  Among  other  chuses  of  readers  the  book  is  not 
likely  to  have  a  very  wkle  drcubtiom 

RiaSBLL  DUANI. 
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A  Tre.\ti.se  upon  the  Law  op  Pleadiko  undek  the  Codes  op 
Civil  Procedure.  By  Piiilemox  Bu&s,  LL.D.,  Professor 
of  Law  in  the  Missouri  State  Universit)*,  and  late  Judge  of 
the  Supreme  Court  of  Mbsouri.  Third  Edition  Revised 
and  Annotated  by  K.  F.  Johnson,  BS.,  LL.M.,  Instructor 
of  Law  in  the  Uni\'crsit>*  of  Michi|^an.  St.  P.-.ul,  Minn.: 
West  Publishing  Company.     1894. 

The  first  edition  of  this  work  appeared  in  1878,  the  second 
in  1887,  and,  as  the  learned  editor  sa>'S,  the  flattering  reception 
given  it  by  the  Bench  and  Bar  of  the  Code  States,  has  called 
for  a  third  edition  in  1894. 

As  a  working  tool  it,  of  course,  appeals  particubrly  to  the 
practitkmers  of  the  Code  States,  now  numbering  t%i'enty-six, 
but  to  those  of  the  profession  who  desire  to  keep  abreast  with 
the  progress  of  the  law,  to  those  who  recognize  that  the  law 
is  a  progressive  sdenoe,  it  b  entitled  to  careful  study,  even  in 
States  where  special  pleading  and  common  law  practice  still 
hold  their  disciples  in  feudal  tenure. 

The  author  has  perceived  the  distinction  between  the  two 
chaws  of  text  books— -digest  and  commentaries,  and  has  the 
wisdom  to  elect  for  his  subject  the  btter.'and  to  discuss  prin- 
ples,  although  alwa>'s  with  deference  to  judicial  opinions.  His 
book  Is  not  only  a  treatise  but  an  apology,  in  the  brst  etymo- 
logical sense,  on  and  of  the  system  of  Code  Pleading.  He 
mdicates  the  reasons  for  its  slow  evolution,  the  want  of 
harmony,  the  harsh  discord  due  to  the  hostile  conservatism  of 
the  Bench,  and  to  the  feet  that  it  had  to  be  worked  out  by 
legal  minds  mspircd  H-ith  a  reverence  for  the  oM  aitifidal 
forms  of  the  common  kiw  which  amounts  to  fetish  worship. 
The  learned  author  says  on  this  point :  "To  this  conserve 
tism,  as  well  as  the  disfevor  or  timklity  with  which  the  new 
syntem  was  received,  we  owe  the  feet  that  some  of  the  rules 
peculiar  to  the  common  bw,  and  opposed  tft  the  apM  of  the 
new,  are  still  cherished.'* 

The  point  which  a  study  of  thb  book  has  foreed  npoo  the 
convictkm  of  the  reviewer,  b  that  it  exposes  in  lems  the  felb- 
CMMS  and  shallow  theory  that  it  needs  no  i 
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to  be  a  good  plcackr  under  the  code  })ractice.  but  tliat  the 
il^irsuit  and  learned,  the  charlatan  and  the  laii>xT  arc  on  a 
fiMitini;.  The  author  hai  exprcMitcd  thin  thou^^ht,  to  which 
wc  WHh  to  lend  the  wct|;ht  cif  «Mir  cc»nvcrKi«in  and  canvidm, 
vith  Huch  ll'lidty  in  hiM  |>rciacv  tliat  wc  venture  tti  qutilc  rnmi 
it  a^am:  '* It  w  mone  necvMCir}*  than  bcl^in:  f**r  tlie  |>lcndcrto 
tic  a  kimnI  and  can.*fol  law>x*r:  al^i,  that  he  »hcNdd  be  able  to 
write  ^inmI  Kn;:hsh.  Win  knowled)^  niuict  be  jvubMantial  and 
in  ntudyin};  his  rtatement  he  studiex  \m  cane,  lie  niuM  know 
whit  isiscuablc  (acts  ««ill  constitute  a  cauM*  of  action  and  rouat 
put  there  nothing;  cIjic.  One  who  becomes  thoroughly  Cuniliar 
with  the  prindplcii  illustrated  in  this  work  cannot  but  become 
a  kinmJ  jileadcr— 4hat  is,  if  he  unck.T4ands  his  case.*' 

We  have  addressed  ourselves  |>rind|Mlly  to  the  sdenlific 
imiMirt  of  the  book  lur  the  consiik.'ratkin  of  tlic  prolcsskm  in 
•'common  law  States'*  as  a  working  tool  in  **Cock:  States.** 
The  book  is  a  good  one.  ' 

The  sub)oct*matter  Is  well  marahalkxl,  the  broad  underlying 
principles  are  sought  lor,  explained,  dcmonstratccL  Sufficient 
autlmritics  anr  dtcd.  The  writer  evicfcnccs  that  his  baming 
cm  the  subject  and  scknce  of  pleading  is  broad  and  deep. 
The  styk  is  ckar  and  Ancibfe.  Due  attention  has  been  pokl 
to  table  of  contents,  table  of  cases  and  index,  all  of  which  sft 
always  of  commanding  importance.  The  nwke-up  of  the 
book  is  good;  so  also  are  its  matter,  method  and  manner,  and 
we  believe  it  must  conlintte  to  command  respect  and  attentkin. 

£.  P.  Alukson. 


HANt»WNIK  0¥  TIIK  IjiW  0¥  CoNTMACTS.      By  Wm.  L.  CUKK, 

Jr.     llomlMNik  Series.    St.  IViul,  Minn.:  West  Publishing 

Co-.  PP-  9»3-     Price.  «375. 

This  »  one  of  the  new  series  of  attractive  text4xwka 
issued  by  the  West  Publishing  Ca,  under  the  name  of  the 
**  Hornbook  Serfosi"  The  reason  for  the  name  of  the  seriei 
lies  hi  the  heU  that  the  well  established  general  propoeitiona  ef 
bw  are  printed  at  the  head  of  each  aectkm  in  bold  bUck-letler 
type.     The  prerent  votume    contains   three  hundred  sad 
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eighteen  propositions  of  hornbook  law  printed  in  bold  type. 
Following  the  introductory  statement  in  each  section  b  •  AiU 
and  adequate  discussion  of  the  law,  printed  in  more  modest 
t>'pc.  The  general  propositions  are  stated  with  great  concise- 
ness and  cicamess.  An  illegal  combination  among  dealers  is 
thus  admirably  descried :  **A  combination  between  dealers 
in  a  necessary  commodity  to  control  and  enhance  the  prke  by 
preventing  competition  in  the  sale  thereof,  or  by  decfcasinf 
the  production,  or  by  withholding  it  from  the  market,  or  by 
other  illegitimate  means,  is  contrary  to  public  policy." 

Not  only  is  the  **  hornbook "  law  well  and  clearly  started, 
but  the  literary  style  of  the  general  discusufaNi  yoder  mtk 
propositNNi  b  much  above  the  average  of  the  ordtoary  kgal 
text-book.  The  author  has  well  digested  lib  matetfal  and  la 
'  consequence  b  able  to  write  with  great  freedom  and  gnes. 
The  book  b  an  mteresting  one  to  read,  wbicli  b  moie  tbaa  cmi 
be  saki  of  most  of  the  modern  Iqgal  ommbIcs,  whtch  the  pfic* 
titMmer  b  obliged  to  use  ki  hb  daily  work. 
The  authfff  aflHily  suppofti  hb  proposilkNis  €i  lew  by  s^ 
He  stales  tint  ioxxx> 
tlMt  every  one  of 

been  cilBd  by  soMe  other  writer,  or  in 
bccaose  it  b  kmmd  m  the  di(gt^lMr  Thb,  of  comne^  b  tfhe 
proper  spkot  in  whick  to  die  cases,  and  b  woitby  of  sfl  tmm^ 
fataoo.  The  book  b  well  printed  9md  wcfl  midr,  9md  is  A 
worthy  addhion  to  the  series  of  which  it  ionm  a  part. 

A.  B,  WcnsBL 


i  Rcvmr  ni  Law  am  Egcrrrr  mm  Law  Sttpc^m. 
Gboke  E.  Gaanna,  of  dbe  Wiisirhiinai   Bsr 
York:  Bhkcr.  Vo^rlM  ft  Co.     $$9^    J99fa^si 

Thbfinlebook  J 
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self.  The  book  also  coatains  a  concise  sUtcment  of  the  lead- 
ini;  princtpies  in  all  departments  of  the  law,  and  numbered 
chuMilications  very  helpfiil  to  the  memory.  The  rdercncei 
are  to  the  latest  and  best  text-books.  An  appcndbe  contains 
the  rules  rqpihitmg  admtask>n  to  the  Bar  in  all  the  States  and 
Territories.  A.  B.  Wbiiier. 

CouRTii  AMD  TNBIR  JURiSDiCTioR.  By  JoHN  D.  WoRRS,  for- 
merly one  of  the  Justices  of  the  Supreme  Court  of  Call- 
fbmia.  Qndnnati:  The  Robert  Oarke  Company.  1894- 
908  pages. 

This  work  runs  into  many  branches  of  the  law,  and  is  con- 
oemcd  brsely  with  questkms  of  jurimliction.  The  titles  of 
the  chapters  are:  1.  Courts.  3.  General  Principles  Aflfecting 
jurisdicticm.  3.  Means  of  Acquiring  Jurisdiction.  4.  Venue. 
5.  Judges.  6.  Common  Law,  Equity  and  Statutory  Juris- 
dktkm.  The  first  five  chapters  contain  a  very  complete  and 
GUvfiil  statement  of  the  general  principles  of  jurisdiction  and 
a  dtjcriptwn  of  the  organisatkm  of  courts.  In  the  last 
chapter  which  constitutes  considerably  over  a  third  of  the 
entire  book,  special  subjects  are  conskiered,  such  as  Probate^ 
Garnishment,  Crimes,  Dhroroe,  Sales  of  Real  Estate,  Injuno- 
txms,  etc.  These  subjects  are,  of  course,  treated  from  thdr 
purely  jurisdictkmal  skle,  and  while  the  author's  discusskm 
of  each  of  them  is  necessarily  general  in  character,  much 
practical  infiimiation  is  conveyed  to  the  reader. 

•The  chief  defect  of  the  woric  is  the  fiulure  to  give  a  sepante 
dtscusskm  of  the  specific  jurisdktkm  of  the  Federal  Courts. 
There  is  no  jurisdictional  question  which  a  bwyer  has  to 
consider  so  frequently  as  to  the  scope  of  the  jurisdiction  of 
the  United  States  Courts.  It  may  be  to  the  advantage  of  a 
client  to  bring  a  suit  in  a  Federal  rath^  than  a  State  Court,' 
either  to  avoki  local  prejudice  or  to  obtain  the  advantage  of  a 
ruling  of  the  Federal  Court  contrary  to  that  which  prevails  in 
a  State  Court.  Innumemble  questions  involving  rights  to  the 
enjoyment  of  proper^,  fanmunities,  commerce,  '^due  process 
of  kw/*  are  constantly  arising,  and  in  all  such  cases  the  first 


BOOK   RKVIBWS.  9! 9 

question  which  confinonts  the  piactitioacr  is  the  qiicstion  oT 
the  selection  of  his  forum.  In  view  of  the  importance  of  the 
subject,  it  is  to  be  regretted  that  the  author  of  this  work  did 
not  include  in  it  a  sc{>aratc,  full  and  complete  discussion  c»f 
Federal  jurisdiction.  He  has,  of  course,  discussed  m-iny 
subjects  relating  to  the  Federal  Courts,  but  only  in  an  inci- 
dental and  subordinate  way.  * 

Apart  firom  the  above  criticism  the  author  is  entitled  to  all 
praise  for  the  manner  in  which  he  has  performed  hb  work. 
Hb  book  b  a  model  text-book,  dear,  logical,  concise  and 
accurate.  It  b  acfanirably  printed,  and  a  credit  to  both  author 
and  publisher.  A.  &  WstMBR. 


A  Practical  Mamual  op  Mental  Medicixe.  By  Dr.  E. 
R&csis,  formerly  Chief  of  Qinique  of  Mental  Di9ica!«es» 
Faculty  of  Medicine,  Pftris.  Formerly  Assistant  Ph>-sicial 
of  the  Satnte-Anne  Asylum.  Physknan  of  the  Maison  de 
Sante  de  Castel  d*  Andorte;  Laureate  of  the  Medico-Psy- 
chofogical  Society  and  of  the  Faculty  of  Medictne  of  Paris. 
Professor  of  Mental  Diseases,  Faculty  of  Medicine,  Bor- 
deaux. With  a  Prefece  by  M.  Bemjamin  Ball,  Clinical  Pro- 
fessor of  Mental  Diseases,  Pacuhy  of  Medicine,  I^urb.  A 
work  crowned  by  the  Faculty  of  Medicme  of  Pirb,  Chateau* 
vilhrd  Prise,  1886.  Second  Editkm.  Thoroughly  re- 
vised and  largely  re-written.  Authorised  translation  by  H. 
M.  Baxmister,  A.M.,  M.D.  With  IntrodoctkMi  by  the 
Author.  Utua,  N.  Y.:  Press  of  Ameriqm  Journal  of  In- 
sanity.    1894. 

Thb  book  b  unique  in  that,  so  far  as  we  know,  it  b  theoolX' 
book  on  the  subject  of  insanity  written  by  an  alienist,  trans- 
lated by  an  alienbt,  printed  and  published  at  an  insane  asylum  • 
the  mechanical  work  being  done  entirely  by  the  patients.  We 
have  read  it  through  with  much  interest  Within  the  mod* 
erate  compass  of  660  pages  it  gives  a  complete,  hblorical* 
pathological,  clinical  and  practical  view  of  the  subject  of  b** 
sanity.  The  translatk)o  b  an  admirable  one  and  the  book  in 
well  calcttbtcd  for  the  use  of  students.    It  b  cspcckdly  valun- 
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ble  ia  to  treatment  ct  degenendet  of  evolution,  a  subject 
wWch,  eo  fiir  M  «re  know,  is  not  found  so  well  treated  in  any 
lionic  in  the  English  language.  We  cordially  recommend  it 
to  the  pmfcMion.  M.  D.  Ewell. 

Tht  Kent  Unr  irtiopi 
9Mt 
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I^RimoiTV,  being  an  Introduction  to  the  Study  of  Contracts. 
Hy  TiiBooiHiR  W.  DwioiiT,  late  Profcssor  of  Law  at 
Columbia  College,  New  Yortc.  Edited  by  Edward  F. 
DwiONT.  of  the  New  Yortc  Bar.  Boston :  LIttie,  Brawn  ft 
Co.     if94. 

This  woric  is  confined  hi  its  scope  to  those  topics  mcluded 
hi  the  learned  author's  lectures  at  Cohimbb  Law  School  hn- 
mediately  preceding  the  course  on  contracts.  The  first  book 
deals  with  the  kw  of  penonal  rights  and  personal  rebtfams, 
and  chapters  are  devoted  to  dtiacns,  aliens,  mfrncy,  and 
finally  to  corporations.  The  hnportant  part  of  the  second 
book  treats  of  the  meUiod  of  aoqutni^  ownership. 

The  book,  while  mtended  primarily  lor  students,  reoom- 
mcndu  itj«lf  not  only  to  neophytes  but  to  the  )'oung  hiero- 
phants  in  the  temple  ct  justice,  and  may  well  be  read  by 
thnaic  who  care  to  refresh  their  memory  and  undentanding  1^ 
reticwmg  the  fundamental  principles  on  which  the  law  must 
e\vr  rest  While  neglecting  none  of  the  masters  who  have 
preceded  hun,  nor  forgetting  the  judicial  declarations  germane 
to  his  subjects,  the  work  is  not  a  mere  digest  nor  a  compilatkm 
of  excerpts  loosely  thrown  together  as  so  many  text4M)oks 
are.  which  bear  the  impress  of  being  written  to  order.  The 
author  has  utaaqped  his  nidividuality  on  his  work ;  his  plan  or 
scheme  is  well  deimed  and  sustained.  The  subject-matter  is 
marshalled  with  hMdligence  and  hi  natural  sequence.  The 
style  is  shnple  and  terae  but  mteresting  and  attractive. 

The  tables  and  index  are  full  and  complete,  and  both  sog- 
gesttive  and  responsive.  It  b  sttfHdent  to  have  named  the 
publishers  to  ghre aasursnceof  all  the  superior' excdlenoes of 
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the  bookmakers*  art,  which  alwax's  deUght  us  In  the  produc- 
tions of  little.  Brown  &  Co.  Even  in  these  days  of  muhi* 
tudinous  productions  this  work  may  be  said  to  shew  cause. 

E.   P.  AlXIKSON. 


Ca-ses  on  Criminal  Law.  By  Joseph  Henry  Bealb.  Jr., 
AssisUnt  Professor  oT  L;iw  in  Harvard  University.  Har- 
vard Law  Rei-iew  PubUshing  Association. 

Professor  Beals,  in  his  recent  work  upon  selected  cases  from 
the  Criminal  Law,  has  placed  before  the  profession  a  work 
which  is  entitled  to  the  hi<rhcst  np|)reciatton.  In  the  arrange* 
mcnt  of  the  cases.  Professor  Beale  Iulh  brought  into  accessible 
form,  and  disencumbered  of  text,  what  has  been  heretolbre 
involved  in  text  and  note  and  almost  concealed  in  the  accre- 
tion of  years  of  legal  literature. 

In  the  reported  cases,  the  Bench,  spcakin;;,  give  the  reason 
^Ibr  the  (aith.**  The  cases  present  the  Criminal  Law  in  dear, 
concise  and*  forcible  terms,  that  are  easily  apprehendible. 

The  work  evinces  thoughtful  care  in  the  selection  of  the 
cases  and  an  intelligent  a|)prociation  of  the  prindpkt  of  the 
law  concerned  in  the  arrangcnK*nt. 

The  range  of  the  cases  is  from  the  early  times  of  reported 
cases  to  the  more  recent  English  and  American  periods.  The 
author,  in  presenting  a  principle  of  the  Criminal  Law,  selects 
a  case  which  elucidates  it  so  clearly  that  the  reason  therefor 
stands  forth  as  a  model  of  pcrspicuit>v 

Profossor  Beale,  with  great  modesty,  announces  that  Htm 
''collectkm  of  cases  is  chiefly  intended  for  the  use  of  classes 
in  the  schools.**  As  a  method  of  enabling  the  student  to 
grasp  the  legal  principle  contained  in  the  discusskxi  of  the 
case  by  the  paths  of  thought,  the  sylUbus  has  been  dispensed 
with.  An  index,  however,  with  the  case  in  point,  is  attached 
to  the  work. 

To  the  bwyer,  the  case  involving  the  principle  is  readily 
ascertained,  and  to  the  student,  the  cases  bong  grouped  under 
the  appropriate  headings,  the  defined  purpose  of  Pirofessor 
Beale  Is  accomplished,  the  development  of  the  mind  by  W% 
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cxcroK  and  the  aoquirement  of  a  legal  principle  through  the 
continuj^  of  thottght  The  lyatem  thus  adopted  has  id 
clodded  advanti8C>-  '^^  lawyer  is  qiiiclcly  recompensed  k 
6iidiag  hit  cu*»  ^"^  ^  •tiadent  receives  the  mental  in^uLie 
in  maitefiag  the  principle  in  the  diacusaon. 

The  work  of  Praieaaor  Bbale  is  well  wottiiy  the  hwya't 
pcnisaU  and  to  the  aecker  after  legal  principles,  carefiil  study* 

Joim  A.  Smm 
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Inpalad  MgUgCM— Pmwm  ridteg  is  private  tthlcJM,  514* 

KBW  JBRSBY  8BNATB.    %e^  Qm  Wmrrmmt^, 
NOTICB  OP  DI880LUn01f.    8M/kr/Mn*//. 
OLBOMARGARINB.    %tt  C^mtMmiioma  Lmm. 
ORIGINAL  PACKAGB&    Bm  CpmUiimiiomtilMW. 
PARTNBR8H1P. 

l)ct«»l«tfciiiofirmrMlciil«le.    8m /T^^^rflfiv/i*  £:§«§*& 
Good  will  M  purtBcnliip  profwity.    /loMite/Mi,  it4 
NLCiiiHy  of  aolkra  mmo  diuMtalioM  of  nutmtMp,    AmmMim, 
te4. 

PLBADING8.  BPPBCT  OP  BXHIBITB.    8m  /Vwtfte. 

POUCBFOWBR.    f^OtuiUmHmmiUm. 

FRAcnca 

OonpiomiM  of  wh  by  ottotMj.    AmmoUiim^  lai. 
BBc^ofoskndteooplMdtaM:    Ammattiimuygf. 
KnidmwaadtlMloiiMlMSlcf.    ^i>MdiSNril99. 
MiM«MlMtofJ«d*eMgRMmdfarBewUiaL    AmSitMom,^ 
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PRRNDKRGAST  CASE.    Ariidr,  545. 

PRESIDENT  OP  TNITEO  STATES,  POWERS  OP.    8m  ChuAto- 
Nam^i  Lmw, 

itro  WARRANTO  IN  NEW  JERSEY  8BNATB.  3«. 

RAILROAD  COMPANIES.    See  Opmmm  Carri€r9. 

PvWCf  1lm€fOft  railroM  to  pMfdUHC  ftodt  III  SBOlBH*     ^MMteMlWf 


436. 

Pmrcr  to  IcMe  other  Uact»  137. 

Railwoj  fcoriTtnhipi,  commtidal  bMlt  Ibr.    Awtkk^  417* 

RBCBIVBR&    Btm  Jimiitiomh. 

REAL  PROPERTY.    Set  fJ^idt;  Svidnu. 

Boaodaritib    Amndmihrn,  57^ 
XAvnl  ow  of  kad.    AriiOet^  1,  97. 

RESTRAINT  OP  TRADE.    SceOii^wto. 
REWARDS.    See  ComirmfiM. 

Rewanb  for  eonrktioa  of oAmdtn  ■fiwt  dacliOB'lowi^ 

RULE  AGAINST  PERPETUmE&    8m  Thutfi. 

SALES. 

**PvtnfCii'*    See  G»ir/#vd!f. 

Riglits  of  vendor  and  vendee  at  to  pottdee  of  hmmnmm,    I 
/e^wrvoM!. 
Wamatj.    Ammcimticm^  69^ 

SEWERS.    Bm  AfmmMjmi  CbrfotmHoms. 

SOUTH  CAROLINA,  UUVOR  LAWS  OF.    See  OmdUmUmmi  L 

SPECIFIC  PBRPORIIANCE.    See  Equify. 

STATUTE,  INDICTMENT  IN  WORDS  OP.    %tt  Orimima  Lmm^ 
AflMttdoMnt  oC    See  CmMiiMiomi  Lmm, 

STATUTE  OP  FRAUDS.    See  GwlnM^ 

STOCK.    See  AmIj;  Cmrpormiicm$;  RmUnmi*. 

STORAGE,  LOSS  OF  GOODS  IN.    See  Cmmm  Ctrrifrt. 

STRIKES. 

Ii^nnctioaatoDrerent:    Bk  Efmiif. 
Lcfala^Mctofetfikn.    AriSe.to^ 

TAXATION  OF  CORPORATIONS.    BmC^ttHrnHmmlLam, 

THEATRES. 

IMOilj of  naa^ar far  aMBllhy a 
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nADB  M\MBa,  GBOOMraiCA.!.   9€AMSS    AS,    ^%%nrtKi<» 

TRUST  FUND  THBOEY.    8«e  ^v^9'm£i^mm 

TEUiTS  AND  TRU8TBB& 

DccUfrthw  of  tnwu  SIS' 
FollMrlM  VnM  AmA.  sa*' 

CUftn UiclMritkiiiiMd Uk rate atprfnal  pevpeCnItlca.  AamokimH^ 

Rc«ilttawtrw«ii,  IS.V  .    ^        ^^ , 

Kutwlr  oT  limUMiuiM in  faw of  trnrtcc«»  «as-.     ^      ^_,.     ^  . 
HrnMlc  iM»\  Cm*u  tHwrniiog  wonio  crMtinir  ^t,  Aofl  Iwvtm  «« 

TrartMW-lJMinnf.lSf    .  ^      . 

Tiwl«t  CB-Widtfdo  faSowiiiK  UMI  Amdo.  3ff«L 

YKIIDOR  AND  VFNDfCB.    8M5Mrv. 

^j^RAKrw    flMJMn. 

Of giOoipwiM  of  >— fc  it«du    RcoAnvAv. 
laipHodttatem.    ftoo  UmOm^mmd  T^rmmmi, 

OovtncUHoriltacAiqHiiitioaofpiopeftf^wilL  A0mfiMim,pL 
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